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Valuation Principles and 
Procedures 



§1. General Application. 

The rules in this subchapter govern assessors when assessing, county 
boards of equalization and assessment appeals boards when equalizing, 
and the State Board of Equalization, including all divisions of the proper- 
ty tax department. 

NOTE; Authority cited: Section 15606, Government Code. Reference: Sections 
110, 401, 1816, 1816.1, and Article 2, Chap. 3, Part 2. Div. 1, Revenue and Taxa- 
tion Code. 

History 

1 . New Subchapter 1 (Sections 1. 2, 3, 4 and 10) filed 6-23-67; effective thirtieth 
day thereafter (Register 67, No. 25). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

3. Amendment filed 1 1-30-82; effective thirtieth day thereafter (Register 82, No. 
49). 

§ 2. The Value Concept. 

(a) In addition to the meaning ascribed to them in the Revenue and 
Taxation Code, the words "full value", "full cash value", "cash value", 
"actual value", and "fair market value" mean the price at which a proper- 
ty, if exposed for sale in the open market with a reasonable time for the 
seller to find a purchaser, would transfer for cash or its equivalent under 
prevailing market conditions between parties who have knowledge of the 
uses to which the property may be put, both seeking to maximize their 
gains and neither being in a position to take advantage of the exigencies 
of the other. 

When applied to real property, the words "full value", "full cash val- 
ue", "cash value", "actual value" and "fair market value" mean the price 
at which the unencumbered or unrestricted fee simple interest in the real 
property (subject to any legally enforceable governmental restrictions) 
would transfer for cash or its equivalent under the conditions set forth in 
the preceding sentence. 

(b) When valuing real property (as described in paragraph (a)) as the 
result of a change in ownership (as defined in Revenue and Taxation 
Code, Section 60, et seq.) for consideration, it shall be rebuttably pre- 
sumed that the consideration valued in money, whether paid in money or 
otherwise, is the full cash value of the property. The presumption shall 
shift the burden of proving value by a preponderance of the evidence to 
the party seeking to overcome the presumption. The presumption may be 
rebutted by evidence that the full cash value of the property is significant- 
ly more or less than the total cash equivalent of the consideration paid for 
the property. A significant deviafion means a deviation of more than 5% 
of the total consideration. 

(c) The presumption provided in this section shall not apply to: 

( 1 ) The transfer of any taxable possessory interest. 

(2) The transfer of real property when the considerafion is in whole, 
or in part, in the form of ownership interests in a legal entity (e.g., shares 
of stock) or the change in ownership occurs as the result of the acquisition 
of ownership interests in a legal entity. 

(3) The transfer of real property when the information prescribed in the 
change in ownership statement is not timely provided. 

(d) If a single transaction results in achange in ownership of more than 
one parcel of real property, the purchase price shall be allocated among 
those parcels and other assets, if any, transferred based on the relative fair 
market value of each. 



NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
110, 110.1, 401, Revenue and Taxation Code; Carlson v. Assessment Appeals 
Board No. I (1985) 167 Cal.App.3d 1004; Dennis v. County of Santa Clara ( 1989) 
215 Cal.App.3d 1019. 

History 

1. Amendment filed 12-26-75; effective thirtieth day thereafter (Register 75. No. 
52). 

2. Amendment filed 8-21-85; effective thirtieth day thereafter (Register 85, No. 

34). 

3. Amendment filed 8-26-91; operadve 9-25-91 (Register 91, No. 52). 

4. Editorial con-ection of subsection (b) (Register 2002, No. 3). 

§ 3. Value Approaches. 

In esfimating value as defined in section 2, the assessor shall consider 
one or more of the following, as may be appropriate for the property be- 
ing appraised: 

(a) The price or prices at which the property and comparable properties 
have recently sold (the comparafive sales approach). 

(b) The prices at which fractional interests in the property or compara- 
ble properties have recently sold, and the extent to which such prices 
would have been increased had there been no prior claims on the assets 
(the stock and debt approach). 

(c) The cost of replacing reproducible property with new property of 
similar utility, or of reproducing the property at its present site and at 
present price levels, less the extent to which the value has been reduced 
by depreciation, including both physical deterioration and obsolescence 
(the replacement or reproduction cost approach). 

(d) If the income from the property is regulated by law and the regula- 
tory agency uses historical cost or historical cost less depreciafion as a 
rate base, the amount invested in the property or the amount invested less 
depreciation computed by the method employed by the regulatory 
agency (the historical cost approach). 

(e) The amount that investors would be willing to pay for the right to 
receive the income that the property would be expected to yield, with the 
risks attendant upon its receipt (the income approach). 

§ 4. The Comparative Sales Approach to Value. 

When reliable market data are available with respect to a given real 
property, the preferred method of valuation is by reference to sales prices. 
In using sales prices of the appraisal subject or of comparable properties 
to value a property, the assessor shall: 

(a) Convert a noncash sale price to its cash equivalent by estimating 
the value in cash of any tangible or intangible property other than cash 
which the seller accepted in full or partial payment for the subject proper- 
ty and adding it to the cash portion of the sale price and by deducfing from 
the nominal sale price any amount which the seller paid in lieu of interest 
to a lender who supplied the grantee with part or all of the purchase 
money. 

(b) When appraising an unencumbered-fee interest, (1) convert the 
sale price of a property encumbered with a debt to which the property re- 
mained subject to its unencumbered-fee price equivalent by adding to 
the sale price of the seller's equity the price for which it is estimated that 
such debt could have been sold under value-indicative conditions at the 
time the sale price was negotiated and (2) convert the sale price of a prop- 
erty encumbered with a lease to which the property remained subject to 
its unencumbered-fee price equivalent by deducting from the sale price 
of the seller's equity the amount by which it is estimated that the lease 
enhanced that price or adding to the price of the seller' s equity the amount 
by which it is estimated that the lease depressed that price. 

(c) Convert a sale to the valuation date of the subject property by ad- 
justing it for any change in price level of this type of property that has oc- 
curred between the time the sale price was negotiated and the valuation 
date of the subject property. 
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(d) Make such allowances as he deems appropriate for differences be- 
tween a comparable property at the time of sale and the subject property 
on the valuation date, in physical attributes of the properties, location of 
the properties, legally enforceable restrictions on the properties' use, and 
the income and amenities which the properties are expected to produce. 
When the appraisal subject is land and the comparable property is land 
of smaller dimensions, and it is assumed that the subject property would 
be divided into comparable smaller parcels by a purchaser, the assessor 
shall allow for the cost of subdivision, for the area required for streets and 
alleys, for selling expenses, for normal profit, and for interest charges 
during the period over which it is anticipated that the smaller properties 
will be marketed. 

Note-. Authority cited: Section 15606, Government Code. Reference: Sections 
1 10, 1 10.1, 11 0.5 and 401, Revenue and Taxation Code; and Article XIII A. Sec- 
tions 1 and 2, California Constitution. 

History 
1. Amendment of subsections (c) and (d) filed 1 1-30-82; effective thirtieth day 

thereafter (Register 82, No. 49). 

§ 6. The Reproduction and Replacement Cost Approaches 
to Value. 

(a) The reproduction or replacement cost approach to value is used in 
conjunction with other value approaches and is preferred when neither 
reliable sales data (including sales of fractional interests) nor reliable in- 
come data are available and when the income from the property is not so 
regulated as to make such cost irrelevant. It is particularly appropriate for 
construction work in progress and for other property that has experienced 
relatively little physical deterioration, is not misplaced, is neither over- 
nor underimproved, and is not affected by other forms of depreciation or 
obsolescence. 

(b) The reproduction cost of a reproducible property may be estimated 
either by ( 1 ) adjusting the property ' s original cost for price level changes 
and for abnormalities, if any, or (2) applying current prices to the proper- 
ty's labor and material components, with appropiiate additions for entre- 
preneurial services, interest on borrowed or owner-supplied funds, and 
other costs typically incurred in bringing the property to a finished state 
(or to a lesser state if unfinished on the lien date). Estimates made under 
(2) above may be made by using square-foot, cubic-foot, or other unit 
costs; a summation of the in-place costs of all components; a quantity 
survey of all material, labor, and other cost elements; or a combination 
of these methods. 

(c) The original cost of reproducible property shall be adjusted, in the 
aggregate or by groups, for price level changes since original construc- 
tion by multiplying the cost incurred in a given year by an appropriate 
price index factor. When detailed investment records are unavailable for 
earlier years or when only a small percentage of the total investment is 
involved, the investments in such years may be lumped and factored to 
present price levels by means of an index number that represents the as- 
sessor' s best judgment of the weighted average price change. If the prop- 
erty was not new when acquired by its present owner and its original cost 
is unknown, its acquisition cost may be substituted for original cost in the 
foregoing calculations. 

(d) The replacement cost of a reproducible property may be estimated 
as indicated in (b) (2) of this section by applying current prices to the la- 
bor and material components of a substitute property capable of yielding 
the same services and amenities, with appropriate additions as specified 
in subsection (b) (2). 

(e) Reproduction or replacement cost shall be reduced by the amount 
that such cost is estimated to exceed the current value of the reproducible 
property by reason of physical deterioration, misplacement, over- or un- 
derimprovement, and other forms of depreciation or obsolescence. The 
percentage that the remainder represents of the reproduction or replace- 
ment cost is the property's percent good. 

(f) When the allowance made pursuant to paragraph (e) exceeds the 
amount included in the depreciation tables used by the assessor, the rea- 
sons therefor shall be noted in the appraisal record for the property and 
the amount thereof shall be ascertainable from the record. 



History 

1. New section filed 9-7-67; effective thirtieth day thereafter (Register 67, No. 
36). 

2. Amendment of subsection (0 filed 2-24-70; effective thirtieth day thereafter 
(Register 70, No. 9). 

3. Amendment of subsections (b) and (d) filed 2-22-71; effective thirtieth day 
thereafter (Register 71, No. 9). 

4. Repealer of subsection ( f) and renumbering of subsections (g) and (h) to subsec- 
tions (f) and (g) filed 2-1 8-77 as an emergency; effective upon filing (Register 
77, No. 8). 

5. Change without regulatory effect amending subsecUons (b) and (d) and repeal- 
ing subsection (g) filed 12-19-97 pursuant to section 100. title 1, California 
Code of Reguladons (Register 97, No. 51). 

§ 8. The Income Approach to Value. 

(a) The income approach to value is used in conjunction with other ap- 
proaches when the property under appraisal is typically purchased in an- 
ticipation of a money income and either has an established income stream 
or can be attributed a real or hypothetical income stream by comparison 
with other properties. It is the preferred approach for the appraisal of land 
when reliable sales data for comparable properties are not available. It is 
the preferred approach for the appraisal of improved real properties and 
personal properties when reliable sales data are not available and the cost 
approaches are unreliable because the reproducible property has suffered 
considerable physical depreciation, functional obsolescence or econom- 
ic obsolescence, is a substantial over- or underimprovement, is mis- 
placed, or is subject to legal restrictions on income that are unrelated to 
cost. 

(b) Using the income approach, an appraiser values an income proper- 
ty by computing the present worth of a future income stream. This present 
worth depends upon the size, shape, and duration of the estimated stream 
and upon the capitalization rate at which future income is discounted to 
its present worth. Ideally, the income stream is divided into annual seg- 
ments and the present worth of the total income stream is the algebraic 
sum (negative items subtracted from positive items) of the present worths 
of the several segments. In practical application, the stream is usually ei- 
ther 

(1) divided into longer segments, such as the estimated economic life 
of the improvements and all time thereafter or the estimated economic 
life of the improvements and the year in which the improvements are 
scrapped and the land is sold, or 

(2) divided horizontally by projecting a perpetual income for land and 
an income for the economic life of the improvements, or 

(3) projected as a level perpetual flow. 

(c) The amount to be capitalized is the net return which a reasonably 
well informed owner and reasonably well informed buyers may antici- 
pate on the valuation date that the taxable property existing on that date 
will yield under prudent management and subject to such legally enforce- 
able restrictions as such persons may foresee as of that date. Net return, 
in this context, is the difference between gross return and gross outgo. 
Gross return means any money or money's worth which the property will 
yield over and above vacancy and collection losses, including ordinary 
income, return of capital, and the total proceeds from sales of all or part 
of the property. Gross outgo means any outlay of money or money's 
worth, including current expenses and capital expenditures (or annual al- 
lowances therefor) required to develop and maintain the estimated in- 
come. Gross outgo does not include amortization, depreciation, or deple- 
tion charges, debt retirement, interest on funds invested in the property, 
or rents and royalties payable by the assessee for use of the property. 
Property taxes, corporation net income taxes, and corporation franchise 
taxes measured by net income are also excluded from gross outgo. 

(d) In valuing property encumbered by a lease, the net uicome to be 
capitalized is the amount the property would yield were it not so encum- 
bered, whether this amount exceeds or falls short of the contract rent and 
whether the lessor or the lessee has agreed to pay the property tax. 

(e) Recently derived income and recently negotiated rents or royalties 
(plus any taxes paid on the property by the lessee) of the subject property 
and comparable properties should be used in estimating the future in- 
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a return on working capital and other nontaxable operating assets and to 
compensate unpaid or underpaid management. 

(0 When the appraised value is to be used to arrive at an assessed val- 
ue, the capitalization rate is to include a property tax component, where 
applicable, equal to the estimated future tax rate for the area times the 
assessment ratio. 

(g) The capitalization rale may be developed by either of two means: 

( 1 ) By comparing the net incomes that could reasonably have been an- 
ticipated from recently sold comparable properties with their sales 
prices, adjusted, if necessary, to cash equivalents (the market-derived 
rate). This method of deriving a capitalization rate is preferred when the 
required sales prices and incomes are available. When the comparable 
properties have similar capital gains prospects, the derived rate already 
includes a capital gain (or loss) allowance and the income to be capital- 
ized should not include such again (or loss) at the terminus of the income 
estimate. 

(2) By deriving a weighted average of the capitalization rates for debt 
and for equity capital appropriate to the California money markets (the 
band-of-investment method) and adding increments for expenses that 
are excluded from outgo because they are based on the value that is being 
sought or the income that is being capitalized. The appraiser shall weight 
the rates for debt and equity capital by the respective amounts of such 
capital he deems most likely to be employed by prospective purchasers. 

(h) Income may be capitalized by the use of gross income, gross rent, 
or gross production multipliers derived by comparing sales prices of 
closely comparable properties (adjusted, if necessary, to cash equiva- 
lents) with their gross incomes, gross rents, or gross production. 

(i) The provisions of this rule are not applicable to lands defined as 
open-space lands by Chapter 1711, Statutes of 1967, nor are they appli- 
cable in all respects to possessory interests. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1 10 and 401, Revenue and Taxation Code. 

History 

1 . New section filed 1 2-1 9-67; effective thirtieth day thereafter (Register 67, No. 
51). 

2. Amendment of subsection (c) filed 12-22-76; effective thirtieth day thereafter 
(Register 76, No. 52). 

3. Amendment of NOTE and subsection (c) filed 10-26-77; effective thirtieth day 
thereafter (Register 77, No. 44). 

4. Amendment of subsections (c) and (f) filed 1 1-30-82; effective thirtieth day 
thereafter (Register 82, No. 49). 

§ 10. Trade Level for Tangible Personal Property. 

(a) In appraising tangible personal property, the assessor shall give 
recognition to the trade level at which the property is situated and to the 
principle that property normally increases in value as it progresses 
through production and distribution channels. Such property normally 
attains its maximum value as it reaches the consumer level. Accordingly, 
tangible personal property shall be valued by procedures that are consis- 
tent with the general policies set forth herein. 

(b) Except as provided by the following subdivisions, tangible person- 
al property held by a consumer shall be valued at the amount of cash or 
its equivalent for which the property would transfer to a consumer of like 
property at the same trade level if exposed for sale on the open market. 
This value shall be estimated in accordance with regulations 4, 6, and 8. 
If a cost approach is employed, the cost shall include the full economic 
cost of placing the property in service. Full economic cost (i.e., replace- 
ment or reproduction cost), includes costs typically incurred in bringing 
the property to a finished state, including labor and materials, freight or 
shipping cost, installation costs, sales or use taxes, and additions for mar- 
ket supported entrepreneurial services (with appropriate allowances for 
trade, quantity, or cash discounts).-Full economic cost does not include 
extended service plans or extended warranties, supplies, or other assets 
or business services that may have been included in a purchase contract. 

(c) Tangible personal property leased, rented, or loaned for a period 
of six months or less, having a tax situs at the place where the lessor nor- 
mally keeps the property as provided in regulation 204, shall be valued 
at the amount of cash or its equivalent for which it would transfer to other 



lessors or retailers of like property. The value may be estimated by refer- 
ence to the price at which the lessor could be expected to sell the property 
at fair market value to other lessors or retailers of like property. If that 
price is unknown, then the value may be estimated by reference to one 
or more of the following indicators of value: (1 ) the lessor's full econom- 
ic cost of the property with a reasonable allowance for depreciation; (2) 
the cost indicated in subdivision (e) if the lessor is also the manufacturer; 
or (3) in accordance with subdivision (b). 

(d) Tangible personal property leased, rented, or loaned for an ex- 
tended but unspecified period or leased for a term of more than six 
months, having tax situs at the lessee's situs as provided in regulation 
204, shall be valued by estimating the cash price or its equivalent for 
which the property could be sold at fair market value to an outside cus- 
tomer operating at the same level of trade as the lessee. If that price is un- 
known, then the value may be estimated by reference to one or more of 
the following indicators of value: (1) the lessee's full economic cost of 
the property with a reasonable allowance for depreciation; or (2) in accor- 
dance with subdivision (b). 

(e) Tangible personal property acquired from internal sources for self- 
consumption or use, shall be valued by estimating the cash price or its 
equivalent for which the property could be sold at fair market value to an 
outside customer using the property at the same trade level, (with ap- 
propriate allowances for trade, quantity, or cash discounts). If that price 
is unknown, then the value may be estimated by reference to one or more 
of the following indicators of value: ( 1 ) the cost of property in its condi- 
tion and location on the lien date, had it been acquired at fair market value 
from an outside supplier (including labor, materials, overhead, interdivi- 
sional and/or intercompany profits, interest on borrowed or owner sup- 
plied funds, sales or use tax, installation, and other costs incurred in 
bringing the property to a finished state, with appropriate allowances for 
trade, quantity, or cash discounts, and depreciation), or (2) in accordance 
with subdivision (b). The cost of the property in its condition and location 
on the lien date, had it been acquired at fair market value from an outside 
supplier, does not include extended service plans or extended warranties, 
supplies, other assets or business services. The quantity discount allowed 
a manufacturer, when it is its own largest customer, should be at least as 
large as that allowed its largest wholesale or retail customer. 

(f) Tangible personal property in the hands of a person engaged in the 
function of a manufacturer, wholesaler, or retailer and a consumer shall 
be valued by estimating the cash price or its equivalent for which the 
property could be sold at fair market value to an outside customer operat- 
ing at the same level of trade. The property shall be valued based on how 
it is situated or used on the lien date pursuant to subdivisions (b), (c), (d), 
and (e). 

NOTE: Authority cited: Section 15606, Government Code. References: Sections 
1 10 and 401, Revenue and Taxation Code. 

History 

1 . Amendment filed 2-24-70 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 70, No. 9). 

2. Amendment filed 1-19-71; effective thirtieth day thereafter (Register 71, No. 
4). 

3. Amendment of subsection (f) filed 4-22-71; effective thirtieth day thereafter 
(Register 71, No. 17). 

4. Amendment of section and Note filed 4-25-2000; operative 5-25-2000 (Reg- 
ister 2000, No. 17). 

§ 20. Taxable Possessory Interests. 

(a) Possessory Interests. "Possessory interests" are interests in real 
property that exist as a result of: 

( 1 ) A possession of real property that is independent, durable, and ex- 
clusive of rights held by others in the real property, and that provides a 
private benefit to the possessor, except when coupled with ownership of 
a fee simple or life estate in the real property in the same person; or 

(2) A right to the possession of real property, or a claim to a right to 
the possession of real property, that is independent, durable, and exclu- 
sive of rights held by others in the real property, and that provides a pri- 
vate benefit to the possessor, except when coupled with ownership of a 
fee simple or life estate in the real property in the same person; or 
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(3) Taxable improvements on tax-exempt land. 

(b) Taxable Possessory Interests. "Taxable possessory interests" are 
possessory interests in publicly-owned real property. Excluded trom the 
meaning of "taxable possessory interests", however, are any possessory 
interests in real property located within an area to which the United States 
has exclusive jurisdiction concerning taxation. Such areas are commonly 
referred to as federal enclaves. 

(c) Definitions. For purposes of this regulation: 

( 1 ) "Real property" is defined in section 104 of the Revenue and Taxa- 
tion Code and includes public waters such as tidelands and navigable wa- 
ters and waterways. 

(2) "Possession" of real property means actual physical occupation. 
"Possession" requires more than incidental benefit from the public prop- 
erty, but requires actual physical occupation of the property pursuant to 
rights not granted to the general public; thus, the use of property such as 
hallways, common areas, and access roads at airports, stadiums, conven- 
tion centers, or other public facilities by customers or employees of those 
who may lease other public property at the public facility of which they 
have exclusive use does not constitute "possession" of those hallways, 
common areas, or access roads by the lessee of the public property. 

(3) A "right," or a "claim to a right," to the possession of real property 
means the right, or claim to a right, to actual physical occupation of real 
property. For purposes of this subdivision, a right, or a claim to a right, 
to the possession of real property may exist as a result of the possessor 
having or claiming to have: (i) a leasehold estate, an easement, a profit 
a prendre, or any other legal or equitable interest in real property of less 
than fee simple or life estate, regardless of how the interest may be identi- 
fied in a deed, lease, or other document; or (ii) a use permit or agreement, 
such as a federal grazing permit, a permit to use a berth at a harbor, or a 
county use permit authorizing professional rafting outfitters to commer- 
cially operate on a river, that creates a legal or equitable interest in real 
property of less than fee simple or life estate. 

(4) "Possessor" means the party or parties who hold the possessory in- 
terest, and any successors or assigns to such party or parties. 

(5) "Independent" means a possession, or a right or claim to posses- 
sion, if the possession or operation of the real property is sufficiently au- 
tonomous to constitute more than a mere agency. To be "sufficiently au- 
tonomous" to constitute more than a mere agency, the possessor must 
have the right and ability to exercise significant authority and control 
over the management or operation of the real property, separate and apart 
from the policies, statutes, ordinances, rules, and regulations of the pub- 
lic owner of the real property. For example, the control of an airport run- 
way or taxiway by the Federal Aviation Administration (FAA) or another 
government agency or its agent is so complete that it precludes the air- 
lines from exercising sufficient authority and control over the manage- 
ment or operation of the runways or taxiway and does not constitute suffi- 
cient "independence" to support a possessory interest. 

(6) "Durable" means for a determinable period with a reasonable cer- 
tainty that the possession of the real property by the possessor, or the pos- 
sessor's right or claim with respect to the possession of the real property, 
will continue for that period. 

(7) "Exclusive of rights held by others in the real property" means the 
enjoyment of an exclusive use of real property, or a right or claim to the 
enjoyment of an exclusive use together with the ability to exclude from 
possession by means of legal process others who may interfere with that 
enjoyment. 

(A) For purposes of this subdivision, "exclusive uses" include the fol- 
lowing types of uses of real property, as well as rights and claims to such 
types of uses of real property: 

(1) The sole possession, occupancy, or use of real property, 

(2) The possession, occupancy, or use of real property by co-tenants 
or co-owners as to leaseholds, easements, profits a prendre, or any other 
legal or equitable interests in real property of less than fee simple or life 
estate, where the uses constitute but a single use jointly enjoyed. 

(3) The concurrent use of real property, not amounting to co-tenancy 
or co-ownership under subdivision (A)(2) above, by a person who has 



a primary or prevailing right to use the real property and/or to have its de- 
signees use the real property. For example, a public marina leases boat 
slips with a lease provision that allows the marina to rent a leased boat 
slip to a short-term user if the primary lessee is away; subject to the pri- 
mary lessee's right to exclude the short-term user on the primary lessee' s 
return. Under these facts, the primary lessee has a primary and prevailing 
right to use the leased boat slip. For purposes of this subdivision, concur- 
rent use of real property demonstrating a primary or prevailing right also 
includes alternating uses of the same real property by more than one 
party, such as the case when certain premises are used by a professional 
basketball team on certain days of each week wliile a professional hockey 
team uses the same premises on certain other days. 

(4) Concurrent uses of real property, not amounting to co-tenancy or 
co-ownership under subdivision (A)(2) above, by persons making quali- 
tatively different uses of the real property. For purposes of this subdivi- 
sion, qualitatively different uses of real property include: (i) those by per- 
sons making different kinds of uses of the same real property, such as the 
case when one person is developing mineral resources on real property 
while others are concurrently enjoying recreational uses on the same real 
property; and (ii) those where different persons have the right to concur- 
rently enter onto and take different things from the same real property. 

(5) Concurrent uses of real property, not amounting to co-tenancy or 
co-ownership under subdivision (A)(2) above, by persons engaged in 
qualitatively similar uses that diminish the quantity or quality of the real 
property. For purposes of this subdivision, uses that diminish the quantity 
and/or quality of the real property include: (i) grazing cattle; (ii) mining; 
(iii) the extraction of oil or gas; and (iv) the extraction of geothermal ener- 
gy- 

(6) Concurrent uses of real property, not amounting to co-tenancy or 
co-ownership under subdivision (A)(2) above, by persons engaged in 
qualitatively similar uses that do not diminish the quantity or quality of 
the real property, provided that the number of concurrent use grants is re- 
stricted. For purposes of this subdivision: "concurrent use grants" in- 
cludes grants, permits, deeds, agreements, and other documents provid- 
ing rights to the concurrent use of real property; and the number of 
concurrent use grants is "restricted" when the number of concurrent use 
grants is restricted either by law or pursuant to the policies or manage- 
ment decisions of the public owner of the real property or other public 
agency. 

Example 1 : Commercial rafting outfitters have a county use permit to 
commercially operate on a river. While any private recreational user may 
raft on the river without limitation or regulation, only approximately 80 
commercial rafting outfitters are presently allowed to operate under per- 
mit on the river. The commercial rafting outfitters' use of the river is ex- 
clusive for purposes of this regulation since the number of commercial 
use permits issued by the county to commercial rafting outfitters is re- 
stricted, regardless of whether or not the commercial rafting outfitters' 
use of the river diminishes its quantity or quality. 

Example 2: X operates a shuttle van service, picking up passengers at 
their homes and other locations, and transporting them to the airport. 
When the shuttle van reaches the airport, it utilizes the public street which 
surrounds the airport to drop passengers off at the various terminals at the 
airport. The street around the airport is available to all licensed drivers, 
for commercial and noncommercial uses. Neither the traffic laws, nor the 
policies or management decisions of the public owner of the airport facil- 
ity restrict the number of users of the public street. In addition, under the 
assumed facts of this hypothetical, X's use of the public street surround- 
ing the airport does not diminish the quantity or quality of the real proper- 
ty- 
Given that (i) the shuttle vans using the public street are making quali- 
tatively similar uses of that real property; (ii) there are no facts indicating 
that the quality or quantity of the real property is being diminished; and 
(iii) the number of users of the real property is not restricted, X's right to 
use the public street surrounding the airport is not exclusive, and X does 
not have a possessory interest in the public street surrounding the airport. 
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(B) A use of real property, or a right or claim to a use of real property, 
that does not contain one of the elements in subdivisions (A)( 1 ) to (6) 
above, inclusive, shall be rebuttably presumed to be nonexclusive. 

(C) In no event shall the presence of occasional trespassers or occa- 
sional interfering uses be sufficient in and of itself to make nonexclusive 
a use. or a right or claim to a use, that is otherwise exclusive for purposes 
of this regulation. 

(8) "Private benefit" means that the possessor has the opportunity to 
make a profit, or to use or be provided an amenity, or to pursue a private 
purpose in conjunction with its use of the possessory interest. The use 
should be of some private or economic benefit to the possessor that is not 
shared by the general public. The fact that a possession of real property 
is not for a business or commercial purpose or that the possessor is a non- 
profit corporation does not preclude the possessor from being found to 
have received a "private benefit" from that possession. 
NOTE; Authority cited: Section 15606(c), Government Code. Reference: Section 
107, Revenue and Taxation Code. 

History 
1. New section filed 4-6-98; operative 5-6-98 (Register 98, No. 15). 

§ 21. Taxable Possessory Interests-Valuation. 

(a) Definitions. For the purposes of this regulation: 

(1) "Real property" is defined in rule 20(c)(1). 

(2) "Possession" is defined in rule 20(c)(2). 

(3) A "right" to the possession of real property includes a "claim to a 
right" to the possession of real property within the meaning of rule 
20(c)(3). 

(4) "Possessor" is defined in rule 20(c)(4). 

(5) The "term of possession" of a taxable possessory interest means the 
term of possession for valuation purposes. 

(6) The "stated term of possession" for a taxable possessory interest 
as of a specific dale is the remaining period of possession as of that date 
as specified in the lease, agreement, deed, conveyance, permit, or other 
authorizadon or instrument that created, extended, or renewed the tax- 
able possessory interest, including any opfion or opUons to renew or ex- 
tend the specified period of possession if it is reasonable to assume that 
the opfion or options will be exercised. 

(7) "Contract rent" means any compensafion or payments, in cash or 
its equivalent, that are required to be paid or provided by a possessor un- 
der an authorization or instrument that creates a taxable possessory inter- 
est for the rights in real property provided by the taxable possessory inter- 
est. 

(8) "Economic rent" means the esfimated amount that would be paid 
by the possessor, on the valuation date in cash or its equivalent, for the 
rights in real property provided by the taxable possessory interest if (i) 
the rights to possession were offered in an open and compefitive market 
and (ii) the public owner' s interest in the property were not exempt or im- 
mune from taxation. Economic rent does not include payments by the 
possessor to the public owner that are not paid as consideration for rights 
in real property, such as payments for the rental of personal property, for 
the provision of security services, and for advertising and promofional 
services. 

(9) "Creation" means the creafion of a taxable possessory interest. 
Creafion includes (i) an inifial grant or other conveyance of a taxable pos- 
sessory interest; (ii) a subsequent grant or other conveyance of addifional 
land or improvements to a preexisting taxable possessory interest; or (iii) 
a subsequent grant or other conveyance of addifional valuable property 
rights or uses to a preexisfing taxable possessory interest. 

(10) "Extension or renewal" means the lengthening of the period of 
possession of a taxable possessory interest, such as by the exercise of an 
opfion to extend or to renew a lease or permit. 

(b) Rights to be Valued. Except as provided in subsecfion (f) or specifi- 
cally provided otherwise by law, the rights to be valued in a taxable pos- 
sessory interest are all rights in real property held by the possessor. 

(1) The fair market value of a taxable possessory interest is not dimin- 
ished by any obligation of the possessor to pay rent or to retire debt se- 



cured by the taxable possessory interest. In other words, the fair market 
value of a taxable possessory interest is the fair market value of the fee 
simple absolute interest reduced only by the value of the property rights, 
if any, granted by the public owner to other persons and by the value of 
the property rights retained by the public owner (excluding the public 
owner's right to receive rent). 

(2) Examples of rights in real property that may be granted or retained 
by the public owner include the following: (i) the right to lake possession 
of the property upon the termination of the taxable possessory interest 
due to the occurrence of an event such as the expirafion of the contract 
term, a breach of agreement, or the happening of a condifion that termi- 
nates the possessor's right to possession; (ii) the right to put the property 
to a higher and better use or otherwise restrict the possessor's use of the 
property; (iii) the right to terminate possession upon nofice; (iv) the right 
to approve a sublessee or assignee; (v) the right to approve a loan secured 
by the taxable possessory interest; and (vi) the right to allow other pos- 
sessors to use the properly. 

(c) Standard of Value. Assessors shall value a taxable possessory in- 
terest consistent with the requirements of subsecfions (a), (d), (e), and (0 
of section 1 10 of the Revenue and Taxation Code. A taxable possessory 
interest subject to arficle XIII A of the California Consfitution shall also 
be valued consistent with the requirements of section 1 1 0. 1 of the Reve- 
nue and Taxafion Code. 

(d) Term of Possession for Valuation Purposes 

(1) The term of possession for valuation purposes shall be the reason- 
ably anficipated term of possession. The stated term of possession shall 
be deemed the reasonably anticipated term of possession unless it is dem- 
onstrated by clear and convincing evidence that the public owner and the 
private possessor have reached a mutual understanding or agreement, 
whether or not in wrifing, such that the reasonably anficipated term of 
possession is shorter or longer than the stated term of possession. If so 
demonstrated, the term of possession shall be the stated term of posses- 
sion as modified by the terms of the mutual understanding or agreement. 

(2) If there is no staled term of possession, the reasonably anticipated 
term of possession shall be demonstrated by the intent of the public own- 
er and the private possessor, and by the intent of similarly situated parties, 
using criteria such as the following: 

(A) The sale price of the subject taxable possessory interest and sales 
prices of comparable taxable possessory interests. 

(B) The rules, policies, and customs of the public owner and of similar- 
ly situated public owners. 

(C) The customs and pracfices of the private possessor and of similarly 
situated private possessors. 

(D) The history of the relafionship of the public owner and the private 
possessor and the histories of the relationships of similarly situated pub- 
lic owners and private possessors. 

(E) The acfions of the parfies to the subject taxable possessory interest, 
including any amounts invested in improvements by the public owner or 
the private possessor. 

(3) For the purposes of this regulation, a taxable possessory interest 
that runs from month to month, a taxable possessory interest without 
fixed term, or a taxable possessory interest of otherwise unspecified 
durafion shall be deemed to be a taxable possessory interest with no 
stated term of possession. 

(e) Valuation of Post-De Luz Taxable Possessory Interests. Except as 
specifically provided otherwise by law, and excluding a taxable posses- 
sory interest involving the production of gas, petroleum, or other hydro- 
carbons, the value of a taxable possessory interest created, extended, or 
renewed after December 24, 1955 (i.e., a "Post-De Luz" taxable posses- 
sory interest) may be esfimated using one or more of the following meth- 
ods, as appropriate for the taxable possessory interest being valued. 

(1) Comparative Sales Approach to Value. In the comparative sales 
approach, a taxable possessory interest is valued using the sale price of 
the subject taxable possessory interest or sales prices of comparable tax- 
able possessory interests, provided such interests shall have sold under 
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the conditions of fair market value described in subsection (a) of section 
1 1 0. A taxable possessory interest may be valued by the direct compari- 
son method or the indirect comparison method. 

(A) Direct Comparison Method 

In the direct comparison method, the appraiser shall add the following 
to the sale price of the subject taxable possessory interest, or to the sale 
price of a comparable taxable possessory interest, to derive an indicator 
of the fair market value of the subject taxable possessory interest: (i) the 
present value on the sale date of any unpaid future contract rent for the 
term of possession; (ii) the fair market value on the sale date of any debt 
assumed by the buyer of the taxable possessory interest; and (iii) the pres- 
ent value on the sale date of any future costs that the buyer is contractually 
obligated to pay for the right of possession (e.g., the cost of site restora- 
tion at the end of the term of possession) less the present value on the sale 
date of any future benefits in addition to the right of possession or use that 
the buyer is contractually entitled to receive (e.g., the salvage value of, 
or reimbursement value for, improvements existing at the end of the term 
of possession). The unpaid future contract rent in (i) above shall be re- 
duced by any expense necessary to maintain the income from the taxable 
possessory interest, including any element of "gross outgo" as defined in 
subsection (c) of rule 8. 

When valuing a taxable possessory interest by comparison with the 
sales of other taxable possessory interests, the other taxable possessory 
interests shall be located sufficiently near the subject taxable possessory 
interest and shall be sufficiently alike in respect to character, size, situa- 
tion, usability, zoning or other enforceable government restrictions on 
use (unless rebutted pursuant to subdivision (c) of section 402.1 of the 
Revenue and Taxation Code), and restrictions on possession or use con- 
tained in the legal authorization or instrument that created, extended or 
renewed the taxable possessory interest to make it clear that the compara- 
ble taxable possessory interests and the subject taxable possessory inter- 
est are comparable in value and that the cash equivalent price realized for 
the comparable taxable possessory interests may fairly be considered as 
shedding light on the value of the subject taxable possessory interest. The 
comparable sales also shall be sufficiently near in time to the valuation 
date of the subject taxable possessory interest. "Near in time to the valua- 
tion date' ' does not include any sale more than 90 days after the valuation 
date. 

(B) Indirect Comparison Method. In the indirect comparison method, 
a taxable possessory interest is valued by (i) estimating the fair market 
value on the valuation date of the possessor's rights in real property in the 
taxable possessory interest as if owned in perpetuity (i.e., the value of the 
fee simple absolute interest in such rights) using sales of fee simple abso- 
lute interests in properties that are comparable to the subject property as 
prescribed in section 402.5 of the Revenue and Taxation Code and whose 
highest and best use corresponds to, or is comparable with, the permitted 
use of the subject taxable possessory interest; and (ii) reducing this value 
by both the present value of those property rights for the period subse- 
quent to the term of possession (i.e., the value of the fee simple absolute 
interest in such rights at the end of the term of possession) and the present 
value of all other rights of fee simple absolute ownership, if any, that are 
not provided to the possessor. 

(2) Cost Approach to Value. In the cost approach, a taxable possessory 
interest is valued by (i) adding the estimated replacement cost new less 
depreciation of improvements that meet the requirements of the possess- 
or's permitted use to the estimated value of the taxable possessory inter- 
est in land; and (ii) reducing this amount by the estimated present value 
of the improvements that shall revert to or be retained by the public owner 
at the end of the term of possession. 

(A) The replacement cost new less depreciation of the improvements 
may be estimated as prescribed in subsections (d) and (e) of rule 6. The 
estimated value of the taxable possessory interest in land may be esti- 
mated using the comparative sales approach (direct or indirect method) 
or the income approach (direct or indirect method), as prescribed in sub- 
sections (e)(1) and (e)(3). 



(B) If a possessor's property use is limited to specified time periods 
(e.g., certain hours of the day or certain days of the week) oris shared with 
other possessors, the value determined by the cost approach shall be rea- 
sonably allocated to each possessor in a manner that reflects each pos- 
sessor's proportionate value of the right to possession. 

(3) Income Approach to Value. In the income approach, a taxable pos- 
sessory interest is valued by discounting the future net income that the 
interest in real property is capable of producing. A taxable possessory in- 
terest may be valued using the direct income method or the indirect in- 
come method. 

(A) Direct Income Method. In the direct income method, a taxable 
possessory interest is valued by capitalizing the future net income that the 
taxable possessory interest is capable of producing under typical, prudent 
management for the term of possession. 

(B) Indirect Income Method. In the indirect income method, a taxable 
possessory interest is valued by (i) estimating the fair market value of the 
possessor's rights on the valuation date as if owned in perpetuity (i.e., the 
value of the fee simple absolute interest in such rights) using the income 
approach to value as prescribed in rule 8; and (ii) reducing this value by 
the present value of the those rights for the period subsequent to the term 
of possession (i.e., the present value of the value of the fee simple interest 
in such rights at the end of the term of possession). 

(C) Income to be Capitalized. The income to be capitalized in the valu- 
ation of a taxable possessory interest is the "net return" (as defined in sub- 
section (c) of rule 8) attributable to the taxable possessory interest. The 
income to be capitalized may be based on either (i) the estimated eco- 
nomic rent for the subject taxable possessory interest or (ii) if the esti- 
mated economic rent is unreliable or unavailable, the estimated net oper- 
ating income of a typical, prudent operator of the property subject to the 
taxable possessory interest. Rental income is preferable to operating in- 
come (i.e., income from operating a business) because operating income 
may be influenced by managerial skills and may derive, in part, from 
nontaxable property. The income to be capitalized must be attributable 
to the rights in real property in the subject taxable possessory interest and 
must reflect the restrictions on use inherent in the subject taxable posses- 
sory interest. 

Economic rent 

a. The economic rent of the subject taxable possessory interest may be 
estimated by reference to (i) the contract rent for the subject taxable pos- 
sessory interest; (ii) contract rents for comparable taxable possessory in- 
terests; (iii) contract rents for comparable fee simple absolute interests in 
real property; or (iv) contract rents for other comparable interests in real 
property. All such contract rents shall have been negotiated in an open 
and competitive market involving real property reasonably comparable 
to the subject taxable possessory interest in terms of physical attributes, 
location, legally enforceable restrictions on the property's use, term of 
possession, and risk of cancellation of the taxable possessory interest by 
public owner. In addition, the contract rents shall have been negotiated 
sufficiently near in time to the valuation date as to shed light on the eco- 
nomic rent of the subject taxable possessory interest. 

b. When using the contract rent of a taxable possessory interest as an 
indicator of the economic rent, the assessor shall add to the contract rent 
(i) an estimate of the amount, if any, by which the contract rent has been 
reduced because improvements have been constructed at the possessor's 
expense that will revert to the public owner at the end of the term of pos- 
session; and (ii) an estimate of the amount, if any, by which the contract 
rent has been reduced because the possessor will bear the cost of restoring 
the real property to its original condition on reversion to the public owner, 
including the cost of removing improvements (less any estimated salvage 
value of, or reimbursement value for, the improvements), or the cost of 
any similar obligation. 

c. To arrive at the income to be capitalized, any expense necessary to 
maintain the income from the subject taxable possessory interest, includ- 
ing any element of "gross outgo" as defined in subsection (c) of rule 8, 
whether paid by the pubUc owner or the possessor, must be deducted 
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from the estimated economic rent if the expense will be paid out of the 
estimated economic rent. 
Net Operating Income 

a. Net operating income is gross operating income less allowed ex- 
penses. Gross operating income, allowed expenses, and net operating in- 
come are defined herein consistent with "gross return," "gross outgo," 
and "net return," respectively, in subsection (c) of mle 8. 

b. When valuing a taxable possessory interest using operating income, 
allowed expenses include the following: cost of goods sold (if applica- 
ble), typical operating expenses, typical management expense, an allow- 
ance for a return on working capital, and an allowance for a return on the 
value of any nontaxable property that contributes to the gross operating 
income. Typical operating expenses may include expenses for the rental 
of personal property, for the provision of security services, and for adver- 
tising and promotional services, provided such expenses are necessary 
for the production of the gross income. Typical operating expenses and 
typical management expense include expenses that an owner/operator 
typically would bear to maintain the property and to continue the produc- 
tion of income from the property but are borne by the public owner in the 
case of the subject taxable possessory interest. 

c. Allowed expenses do not include the following: amortization, de- 
preciation, depletion charges, debt retirement, interest on funds invested 
in the taxable possessory interest, the contract rent for the taxable posses- 
sory interest, property taxes on the taxable possessory interest, income 
taxes, or state franchise taxes measured by income. 

(D) Capitalization Rate. Subsection (g) of rule 8 provides that a capi- 
talization rate may be developed by either comparing the anticipated net 
incomes of recently sold comparable properties with their sales prices, 
or by deriving a weighted average of the capitalization rates (rates of re- 
turn) for debt and equity capital appropriate to California money markets. 
In accordance with rule 8, the capitalization rate used in the valuation of 
a taxable possessory interest may be developed by (i) comparing the an- 
ticipated net incomes from comparable taxable possessory interests with 
their sales prices stated in cash or its equivalent and adjusted as described 
in subsection (e)(1)(A); (ii) comparing the anticipated net incomes of 
comparable fee simple absolute interests in real property with their sales 
prices stated in cash or its equivalent, provided the comparable fee prop- 
erties are not expected to produce significantly higher net incomes subse- 
quent to the subject taxable possessory interest's term of possession than 
during it; or (iii) by deriving a weighted average of the capitalization rates 
for debt and equity capital appropriate for the subject taxable possessory 
interest, weighting the separate rates of debt and equity by the relative 
amounts of debt and equity capital expected to be used by a typical pur- 
chaser of the subject taxable possessory interest. Consistent with subsec- 
tion (f) of rule 8, the capitalization rate shall contain a component for 
property taxes where applicable 

(0 Valuation of Pre-De Luz Taxable Possessory Interests. Except as 
specifically provided otherwise by law, and excluding a taxable posses- 
sory interest involving the production of gas, petroleum, or other hydro- 
carbons, the value of a taxable possessory interest created prior to De- 
cember 24, 1955, and not since renewed or extended (i.e., a "Pre-De 
Luz" taxable possessory interest) is the excess of the fair market value on 
the valuation date of the taxable possessory interest over the present val- 
ue of unpaid future contract rent for the unexpired term of possession 
(i.e., for the term of possession). This value may be estimated using one 
or more of the following methods, as appropriate for the taxable posses- 
sory interest being valued. 

( 1 ) Comparative Sales Approach to Value. A Pre-De Luz taxable pos- 
sessory interest may be valued by the comparative sales approach using 
the direct comparison method or the indirect comparison method, as de- 
scribed in subsection (e)(1), but with the following modifications: 

(A) Direct Comparison Method. In the direct comparison method, the 
present value of the unpaid future contract rent is not added to the sale 
price of the taxable possessory interest. 

(B) Indirect Comparison Method. In the indirect comparison method, 
the value of the possessor's rights as if owned in fee is reduced by the 
present value of the unpaid future contract rent of the taxable possessory 



interest, as well as by the value of those property rights for the period sub- 
sequent to the term of possession. 

(2) Cost Approach to Value. A Pre-De Luz taxable possessory interest 
may be valued by the cost approach as described in subsection (e)(2), but 
the present value of any unpaid future contract rent of the taxable posses- 
sory interest in land for the term of possession is also deducted. 

(3) Income Approach to Value. A Pre-De Luz taxable possessory in- 
terest may be valued by the income approach using the direct income 
method or the indirect income method, as described in subsection (e)(3), 
but with the following modifications: 

(A) Direct Income Method. In the direct income method, the net in- 
come to be capitalized is reduced by the unpaid future contract rent for 
the term of possession, as well as by allowed expenses. 

(B) Indirect Income Method. In the indirect income method, the pres- 
ent value of the unpaid future contract rent for the term of possession is 
deducted from the value of the fee interest, as well as the deduction of the 
present value of the property rights for the period subsequent to the term 
of possession. 

NOTE: Authority cited: Section 15606, Government Code. Rel^rences: Sections 
107 and 107.1, Revenue and Taxation Code. 

History 

1. New section filed 1-19-71 ; effective thirtieth day thereafter (Register 71, No. 
4). 

2. Amendment of subsection (b) filed 12-26-75: effective thirtieth day thereafter 
(Register 75, No. 52). 

3. Amendment of Note filed 10-26-77; effective thirtieth day thereafter (Register 
77, No. 44). 

4. Amendment of first paragraph, repealer of subsections (a)-(e)(6), subsection re- 
lettering, and amendment of Note filed 4-6-98; operative 5-6-98 (Register 98, 
No. 15). 

5. Amendment of section heading and repealer and new section filed 6-1 1-2002; 
operative 7-1 1-2002 (Register 2002, No. 24). 

6. Change without regulatory effect amending subsection (e)(1)(A) filed 
1-14-2003 pursuant to section 100, title 1, California Code of Regulations 
(Register 2003, No. 3). 

§ 22. Continuity of Possessory Interests. 

(a) The continuity of possession or exclusive use necessary to establish 
a possessory interest will vary according to the location and character of 
the property. The conrinuity of use necessary for finding a possessory in- 
terest to exist is satisfied when the possessor of the property uses it to sub- 
stantially the same extent as would an owner engaged in the same activ- 
ity. 

(b) Standards for determining the existence of taxable possessory in- 
terests based on continuity are: 

(1) Actual or constructive possession or exclusive use of property on 
the lien date for the current year. 

(2) Recurrent possession or exclusive use, whether or not the period 
extends through the lien date, when there is a history on the lien date of 
recurring use by the present or former possessors making a similar use 
of the property. 

(3) Infrequent actual possession or exclusive use on a recurrent basis 
when the continuation of the right to possession or exclusive use is condi- 
tioned on or evidenced by the possessor having made a contribution to 
the value of the property by way of investment on or near the property 
occupied. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
107, 107.1 and 107.4, Revenue and Taxation Code. 

History 

1. New section filed 1-19-71; effective thirtieth day thereafter (Register 71. No. 
4). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

§ 23. Written Agreements As to Term of Possessory 
Interests. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
107, 107.1 and 107.4, Revenue and Taxation Code. 

History 

1. New section filed 1-19-71 ; effective thirtieth day thereafter (Register 71, No. 
4). 

2. Amendment to Note filed 10-26-77; effective thirtieth day thereafter (Register 
77, No. 44). 

3. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 
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§ 24. Possessory Interest Rights to Be Valued. 

NOTH: Authority cited: Section 15606, Government Code. Reference: Sections 
107, 107.1 and 107.4, Revenue and Taxation Code. 

History 

1. New section filed 1-19-71 ; effective thirtieth day thereafter (Reaister 70, No. 
4). 

2. Amendment to NoTi- filed 10-26-77; effective thirtieth dav thereafter (Register 
77, No. 44). 

3. Repealer filed 6-1 1-2002: operative 7-11-2002 (Register 2002, No. 24). 

§ 25. Valuation of Post-deLuz Possessory Interests. 

NOTE: Authority cited: Section 15606. Government Code. Reference: Sections 
107, 107.1 and 107.4. Revenue and Taxation Code. 

History 

1 . New section filed 1-19-71 ; effective thirtieth day thereafter (Resister 71, No. 
4). 

2. Amendment of Notk filed 10-26-77 effective thirtieth day thereafter (Register 
77. No. 44). 

3. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 26. Valuation of Pre-deLuz Possessory Interests. 

NOTE: Authority cited: Secfion 15606, Government Code. Reference; Section 
107.1, Revenue and Taxafion Code. 

History 

1 . New section filed 1-19-71 ; effective thirtieth day thereafter (Register 71, No. 
4). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 27. Valuation of Possessory Interests for the Production 
of Hydrocarbons. 

(a) The taxable value of all possessory interests for the production of 
gas, petroleum, and other hydrocarbon substances from beneath the sur- 
face of the earth shall be determined by application of the comparative 
sales or income approach in the manner prescribed in subsections (e)( 1 ) 
or (e)(3) of Regulation 21, except as provided in subsection (b) of this 
regulation. 

(b) The taxable value of a possessory interest for the production of hy- 
drocarbon substances from beneath the surface of the earth shall be deter- 
mined by application of the comparative sales or income approach in the 
manner prescribed in subsections (f)(1) or (f)(3) of Regulation 21 if 

( 1 ) the interest was created or last extended or renewed on or before 
July 26. 1 963, and the rate of royalties or other right to share in production 
was not reduced because of an increase in the assessed value of such in- 
terest; or 

(2) the interest was created on or before July 26, 1963, and has been 
extended or renewed thereafter pursuant to authority which prohibits re- 
duction of the rate of royalty or other right to share in production because 
of an increase in the assessed value of such interest. 

NOTE; Authority cited: Section 15606, Government Code. Reference: Sections 
107. 107.2 and 107.3, Revenue and Taxation Code. 

History 

1. New section filed 1-19-71; effective thirtieth day thereafter(Register 71, No. 
4). 

2. Editorial correction deledng footnote filed 7-30-82 (Register 82. No. 31). 

3. Change without regulatory effect amending section and Note filed 3-18-2005 
pursuant to section 100, title 1, California Code of Regulations (Register 2005, 
No. 11). 

§ 28. Examples of Taxable Possessory interests. 

The following are examples of commonly encountered taxable pos- 
sessory interests: 

(a) The right to explore for, capture, and reduce to possession gas, pe- 
troleum, and other hydrocarbons in public lands. 

(b) The possession of an employee in housing owned by a public 
agency, irrespective of whether occupancy of the housing is a condition 
of employment except when the facility also serves as the employee's 
work area to which the employer has full access. 

(c) The right to cut and remove standing timber on public lands. 

(d) The right to graze livestock or raise forage on public lands. 

(e) The possession of public property at harbors, factories, airports, 
golf courses, marinas, recreation areas, parks, and stadiums. Possessory 
interests may include land subject to the ultimate grant of a United States 
patent, commercial and industrial sites, and water rights. 



NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
107, 107.1, 107.2, 107.3 and 107.4, Revenue and Taxation Code. 

History 

1. New section filed 1-19-71; effecfive thirtieth day thereafter (Reaister 71. No. 
4). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

§ 29. Possessory Interests in Taxable Government-Owned 
Real Property. 

(a) Definitions. For purposes of this rule: 

( 1 ) "Assessed value" is defined in subdivision (a) of section 135 of the 
Revenue and Taxation Code. 

(2) "Improvements" are defined in rule 122. 

(3) "Land" is defined in rule 121. 

(4) A "lease for agricultural purposes" is a lease for the purpose of the 
production or husbandry of plants or animals, including gardening, horti- 
culture, fruit growing, and the storage and marketing of agricultural 
products. 

(3) "Other taxable improvements" are improvements owned by a local 
government outside of its boundaries that are taxable for property tax 
purposes pursuant to section 1 1(a), excluding taxable replacement im- 
provements. 

(6) "Real property" is the appraisal unit of real property, as defined in 
section 104 of the Revenue and Taxation Code, that persons in the mar- 
ketplace commonly buy and sell as a unit or that is normally valued sepa- 
rately. 

(7) "Section 1 1" means section 1 1 of Article XIII of the California 
Constitution. 

(8) The "section 1 1 taxable possessory interest limitation amount" 
means the fair market value of the taxable government-owned real prop- 
erty on the lien date less the section 1 1 value of the taxable government- 
owned real property on the lien date. 

(9) The "section 1 1 value of taxable government-owned real proper- 
ty" means the sum of: (i) the section 1 1 assessment amount for the taxable 
lands included in the real property on the lien date, computed pursuant 
to subdivisions (b) and (c) of section 1 1; (ii) the section 1 1 assessment 
amount for any taxable replacement improvements included in the real 
property on the lien date computed pursuant to the provisions of subdivi- 
sion (d) of section 1 1 ; and (iii) the fair market value of other taxable im- 
provements included in the real property on the lien date, if any. 

(10) "Taxable government-owned real property" is real property 
owned by a local government outside of its boundaries that is taxable for 
property tax purposes pursuant to section 11 (a). 

(11) "Taxable lands" are lands owned by a local government outside 
of its boundaries that are taxable for property tax purposes pursuant to 
section 1 1(a). 

( 1 2) "Taxable possessory interest" is defined in nile 20. 

(13) "Taxable replacement improvements" are improvements owned 
by a local government outside of its boundaries that are taxable for prop- 
erty tax purposes pursuant to section 1 1 (a) because they were constructed 
by the local government to replace improvements that were taxable when 
acquired. 

(14) The "total assessed value of all taxable possessory interests" 
means the aggregate assessed values of all taxable possessory interests 
in an appraisal unit of taxable government-owned real property on the 
lien date. 

(b) Taxable possessory interests in taxable government-owned real 
property. 

Except as set forth below in subsection (c) of this regulation, taxable 
possessory interests in taxable government-owned real property, ex- 
cluding those created as a result of the possessor having a lease for agri- 
cultural purposes, shall be assessed and taxed for purposes of property 
taxation in the same manner as other taxable possessory interests. 

(c) Limitation on the assessment of taxable possessory interests in tax- 
able government-owned real property. 

On each lien date, the total assessed value of all taxable possessory in- 
terests in an appraisal unit of taxable government-owned real property 



[The next page is 7.] 

Page 6.2 



Register 2005, No. 11; 3-18-2005 



Title 18 



State Board of Equalization — Property Tax 



§51 



shall be determined. If the total assessed value of all taxable possessory 
interests on the lien date exceeds the section 1 1 taxable possessory inter- 
est limitation amount on the lien date, then the assessed values of the tax- 
able possessory interests shall be reduced as follows: (i) if there is only 
one taxable possessory interest in the appraisal unit of taxable govern- 
ment-owned real property on the lien date, then the assessed value of that 
taxable possessory interest shall be reduced so that it does not exceed the 
section 1 1 taxable possessory interest limitation amount; or (ii) if there 
is more than one taxable possessory interest in the appraisal unit of tax- 
able government-owned real property on the lien date, then the assessed 
value of each such taxable possessory interest shall be ratably reduced in 
the proportion that it bears to the total assessed value of all taxable pos- 
sessory interests until the total assessed value of all taxable possessory 
interests no longer exceeds the section 1 1 taxable possessory interest li- 
mitation amount. 

Note: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII, Section 11, California Constitution. 

History 
1. New section filed 1-10-2002; operative 2-9-2002 (Register 2002, No. 2). 

§ 31 . Petroleum Products Value Schedule. 

Note: Authority cited: Sec. 15606, Gov. Code. Reference: Articles 1 and 1.5, 
Chapter 1, Part 3, Division 1 and Sections 1 10, 401 and 401 .5, Revenue and Taxa- 
tion Code. 

History 

1 . New section filed 1 2-1 4-67; effective thirtieth day thereafter (Register 67. No. 
50). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

3. Repealer filed 9-22-80; effective thirtieth day thereafter (Register 80, No. 39). 

§ 41 . Market Value of Timberland. 

(a) The Timber Appraisal Unit. In determining the timber to be valued 
as a unit, there shall be combined those parcels having: 

(1) The same legal ownership. Timber sale contracts shall not be in- 
cluded in the unit. 

(2) Commercial timber production as a dominant use. 

(3) Geographical and physical conditions which permit similar treat- 
ment and economic removal of the timber to a common processing cen- 
ter. The typical practices of timberland owners and timber purchasers 
shall be used as a guide to indicate the geographical areas which are suit- 
able for inclusion in the unit. Parcels shall not be excluded from the unit 
because they are outside the county, or because they are eligible for 
assessment under section 423.5 of the Revenue and Taxation Code. 

(b) Immediate Harvest Value of Timber. The immediate harvest value 
of the timber on each of the separate parcels in the unit shall be deter- 
mined. Immediate harvest value is the amount of cash or its equivalent 
for which timber would be transferred from a willing and informed seller 
to a willing and informed buyer, both seeking to maximize their incomes, 
if the timber could be harvested in the forthcoming year. The appraiser 
must consider all elements of value, such as volume by species, quality, 
defect, market conditions, volume per acre, size of timber, accessibihty, 
topography, logging conditions, and distance from a processing center 
capable of utilizing the timber. 

(c) Market Value of Timber. This section shall only apply to timber in 
the unit not eligible for assessment under section 423.5 of the Revenue 
and Taxation Code. The immediate harvest value of the timber on the 
timber appraisal unit is synonymous with market value if all the mer- 
chantable timber may reasonably be harvested in the forthcoming year. 
If the immediate harvest value of the timber on the appraisal unit is not 
synonymous with market value, it shall be converted to market value by 
application of a valuation factor to the immediate harvest value of the 
timber on each parcel in the unit. In determining the valuation factor, the 
appraiser shall consider the effect on market value of the total timber vol- 
ume on the unit and the length of time over which the owner and knowl- 
edgeable prospective purchasers might reasonably be expected to har- 
vest the timber, as indicated by sales of comparable timbered properties. 

(d) Market Value of Timberland. This section shall only apply to areas 
in the unit not eligible for assessment under section 423.5 of the Revenue 



and Taxation Code. The market value of the timber on each parcel in the 
appraisal unit shall be added to the market value of the land as determined 
by the comparative sales approach. When land included within the timber 
appraisal unit has uses in addition to timber production, the appraiser 
shall determine its value with consideration for such uses, as evidenced 
by recent sales of comparable land. Allowances must be made for the val- 
ue of any trees or improvements included in the sales of properties used 
as indicators of the value of land in the appraisal unit. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1 10, 401, 423.5, 1816.1 and 1816.2, Revenue and Taxation Code. 

History 

1. New section filed 3-29-68; effective thirtieth day thereafter (Register 68, No. 
13). 

2. Correctory amendment filed 5-17-68; effective upon filing (Register 68, No. 
19). 

3. Amendment filed 12-22-72; effective thirtieth day thereafter (Register 72, No. 
52). 

4. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

5. Editorial correction of NOTE filed 3-15-83 (Register 83, No. 12). 

§ 45. Separate Determination of Value for 

Owner-Occupied Residential Dwellings. 

Note: Authority cited: Section 15606, Government Code. Reference: Section 
401 .6, Revenue and Taxation Code. 

History 

1 . New section filed 4-21-78 as an emergency; effective upon filing (Register 78, 
No. 16). 

2. Correction of adoption date filed 5-12-78 (Register 78, No. 16). 

3. Certificate of NoncompUance (Repealer by operation of Section 1 1422.1, Gov. 
C.) filed 7-19-78 (Register 78, No. 29). 

§ 51 . Agreements Qualifying Land for Assessment As 
Open-Space Lands. 

An agreement made pursuant to the Land Conservadon Act of 1965 
prior to November 10, 1969, qualifies for restricted-use assessment pur- 
suant to sections 423 and 426 of the Revenue and Taxation Code if, taken 
as a whole, it provides restrictions, terms, and conditions which are sub- 
stantially similar to or more restrictive than those which were required 
by such act for a contract at the time the agreement became effective or 
which have subsequenUy been made less restrictive by the Legislature. 

(a) Mandatory Provisions. The agreement must contain provisions at 
least as restrictive as the following: 

(1) An initial term of years sufficient to make the agreement effective 
for ten successive lien dates and an annual renewal date at which time 
another year is automatically added to the term unless a notice of nonre- 
newal is given prior to such date. 

(2) An exclusion of uses for the duration of the agreement other than 
agricultural uses and compatible uses as defined by the Land Conserva- 
tion Act. the agreement, or the resolution establishing the agricultural 
preserve in which the property is located. 

(3) A provision making the agreement binding upon and inuring to the 
benefit of all successors in interest of the owner. 

(b) Disqualifying Provisions. An agreement in order to qualify for re- 
stricted use assessment must not contain any of the following: 

( 1 ) A provision purporting to bind the assessor to a particular asses- 
sment formula. 

(2) A provision nullifying the agreement by reason of the owner's 
death or factors arising because of his death. 

(c) Cancellation. The agreement may contain a cancelladon provision 
as to all or part of the land if the following procedures are required under 
the terms of the agreement: 

(1) Cancellation by mutual agreement, which may consist of a request 
by the owner and the approval by the board of supervisors or city council 
of the cancellation. 

(2) A public hearing before the board or council. 

(3) Notice of hearing by mail to each owner in the agricultural preserve 
of land under contract or agreement and publication of notice pursuant 
to section 6061 of the Government Code, provided, however, that a 
county or city may provide for such notice by ordinance instead of incor- 
porating this requirement in the agreement. 
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(4) Findings by the board or council that cancellation is not inconsis- 
tent with the purposes of the Land Conservation Act of 1965 and is in the 
public interest. 

The existence of an opportunity for another use of the land shall not 
be sufficient reason for cancellation. A potential alternative use of the 
land may be considered only if there is no proximate land not subject to 
a Land Conservation Act contract or agreement suitable for the use to 
which it is proposed the subject land be put. The uneconomic character 
of an existing agricultural use shall not be sufficient reason for cancella- 
tion. The uneconomic character of the existing use may be considered 
only if there is no other reasonable or comparable agricultural use to 
which the land may be put. 

(d) Cancellation Fee-Waiver or Deferral. A provision for cancellation 
of the agreement must carry with it a cancellation fee payable by the own- 
er to the county treasurer as deferred taxes which is at least 50 percent of 
the full market value of the land when relieved of the restriction, as found 
by the assessor, multiplied by the latest assessment ratio that had been 
published pursuant to section 251 of this code when the agreement was 
initially entered into. Tlie determination of unrestricted value may be 
made the subject of an equalization hearing. 

The agreement may provide for waiver or deferral by the board of su- 
pervisors or city council and may authorize the board or council to make 
the waiver or deferral contingent upon future action of the landowner if 
the agreement provides for a lien on the subject land securing the per- 
formance of the act upon which the waiver or deferral is made contingent. 
Waiver or deferral of the cancellation fee or a portion thereof may be al- 
lowed by the agreement if the waiver is subject to these findings by the 
board or council: 

(1) It is in the public interest and the best interests of the program to 
conserve agricultural land that such payment be waived or deferred. 

(2) The reason for the cancellation is an involuntary transfer or invol- 
untary change in the use of the land and the land is not suitable and will 
not be immediately used for a purpose which produces a greater econom- 
ic return to the owner. 

(e) Other Provisions. If an agreement contains a clause relating to any 
of the following subjects, it may do so only under the conditions stated: 

( i ) A provision nullifying the agreement at or immediately before the 
time an action in eminent domain is filed or land is acquired in lieu of emi- 
nent domain (a) if the fee title, or other interest less than fee which would 
prevent the land from being used for agricultural or compatible uses, is 
being condemned and (b) if the agreement is nullified only as to land ac- 
tually condemned or acquired or as to such land and a remaining portion 
that is rendered unsuitable for agricultural or compatible uses. 

(2) A provision requiring the payment of liquidated damages by the 
landowner in case of breach of the agreement if this remedy does not im- 
pair enforcement of the agreement by injunction or specific performance. 

(3) A provision cancelling or terminating an agreement upon annex- 
ation of the subject land by a city if the land was within one mile of the 
city at the time the agreement was initially executed, the city protested 
the execution of the agreement pursuant to section 51243.5 of the Gov- 
ernment Code, and the city states its intent not to succeed in its resolution 
of intention to annex. 

(f) Substantial Similarity. An agreement having a provision which is 
more restrictive than required by the Land Conservation Act of 1965 for 
a contract may qualify even though it is deficient in some other respect. 
The mandatory provisions of subparagraph (a), however, are minimum 
requirements which if deficient cannot be compensated for from some 
other source. Similarly, the disqualifying provisions of subparagraph (b) 
are such a substantial departure from the statutory provisions for a con- 
tract that their existence cannot be offset by other more restrictive provi- 
sions. A deficiency in the procedures set forth in subparagraphs (c) and 
(d) or in the conditions in subparagraph (e) may be compensated for by 
other more restrictive provisions except that, with respect to subpara- 
graphs (c) and (d), an agreement that contains a cancellation provision 
cannot dispense with basic requirements of ( 1 ) a public hearing on a can- 



cellation request of which the public is given notice and (2) findings by 
the board or council based on the evidence. 

An agreement that does not allow a county or city to waive the cancel- 
lation fee under any circumstances is more restrictive than the require- 
ments of the Land Conservation Act for a contract. Such an agreement 
is substantially similar to a contract even though it also allows a reduction 
of the cancellation fee after notice of nonrenewal has been given by the 
proportion that the number of whole years remaining until expiration of 
the agreement bears to ten. 

(g) Effective Date. This aile shall be effective from and after March 
1, 1971. 

Note: Authority cited: Section 15606, Government Code. Reference: Article 1 .5, 
Chap. 3, Part 2, Div. 1 , Revenue and Taxation Code. 

History 

1. New section filed 2-24-70; effective thirtieth day thereafter (Resister 70, No. 
9). 

§ 52. Restricted Value of Perennials Other Than Timber As 
Open-Space Lands. 

(a) Minimum Value. The restricted value of land planted to fruit-bear- 
ing trees, nut-bearing trees, vines, bushes, or other perennials except tim- 
ber, and the perennials thereon, pursuant to sections 423 and 429 of the 
Revenue and Taxation Code, shall be determined by capitalizing the larg- 
er of ( 1 ) the net income that the land and such perennials can be expected 
to yield under prudent management and subject to the applicable restric- 
tions or (2) the net income that the land can be expected to yield over a 
typical rotation period, as evidenced by historic cropping patterns and 
agricultural commodities grown, if planted to typical annuals grown in 
the area. "Typical annuals grown in the area" means annual crops that are 
actually grown in substantial quantities on land that is comparable to the 
subject property within the meaning of section 402.5 of the Revenue and 
Taxation Code. 

(b) Capitalization of Rental Income. In estimating such net income, 
property tax appraisers shall consider the rental income from recently 
consummated leases, negotiated at arm's length, for comparable plant- 
ings and the net income from owner-operated comparable plantings, giv- 
ing more weight, other things equal, to the former than to the latter. 
Leases, however, must be for the full life of the perennials, or multiples 
thereof, if the rental income is to be used without adjustment for varia- 
tions in expected yields as young perennials mature and older perennials 
decline. Allowance must also be made, when using rental income, for 
amortization of the landlord's investment in perennials and other depre- 
ciable property used in the enterprise. 

(c) Capitalization of Owner-Operator's Income. When estimating the 
value of a planting of perennials by capitalizing the income it is expected 
to yield a prudent owner-operator, property tax appraisers shall first esti- 
mate the annual net income from the total operating unit over and above 
the income required to provide a fair return on capital invested in operat- 
ing assets other than the land and perennials and to amortize such invest- 
ments if they are depreciable. Such net income shall then be segregated 
into (1) the net income that can be fairly attributed to the land which shall 
not be less than the net income the land could be expected to yield if 
planted to typical annual crops grown in the area, and (2) the balance, 
which shall be considered the income from the perennials. The income 
attributed to the land shall be capitalized in perpetuity by dividing it by 
the capitalization rate prescribed in section 423(b) of the Revenue and 
Taxation Code. The income from perennials shall be capitalized by a 
method that provides for return of capital utilizing the capitalization rate 
prescribed in section 423(b). The present worths of the income streams 
thus imputed to the land and the perennials shall be added to derive the 
restricted value of the land and perennials. 

(d) Estimation of Income. The income attributable to the land shall be 
estimated by one of the following procedures: 

(1) Estimate the amount of net income the land would yield if planted 
to typical annual crops grown in the area. This procedure is particularly 
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appropriate where comparable lands are commonly planted to annual 
crops. 

(2) Estimate the amount of net income required under current market 
conditions to justify an investment equal to the replacement cost of the 
perennials with a life equal to the estimated total economic life of the per- 
ennials and subtract this amount of net income from the estimate of the 
total net income from the land and perennials. This procedure is particu- 
larly appropriate where bare land sales are uncommon and comparable 
land is seldom planted to annuals. 

(3) Estimate the market value of the land by the comparative sales ap- 
proach and multiply this estimate by a market-derived rate of return. 
Sales used for comparative purposes shall not include those materially 
influenced by the possibility of non-agricultural uses. The market value 
thus derived for the land shall be used only for the purpose of allocating 
income between the land and perennials. 

NOTK: Authority cited: Section 15606, Government Code. Reference: Sections 
423 and 429, Revenue and Taxation Code. 

History 

1. New section filed 2-24-70; effective thirtieth day thereafter (Register 70, No. 

9). 

2. Amendment filed 1-19-71; effective thirtieth day thereafter (Register 71, No. 

4). 

3. Amendment of section heading, section and NoTii filed 5-13-98; operative 
6-12-98 (Register 98, No. 20). 

§ 53. Open-Space Value of Timberland. 

(a) The Timber Appraisal Unit. The timber appraisal unit shall be as 
defined in Property Tax Rule No. 41, except that it shall include only 
properties eligible for assessment under section 423.5 of the Revenue and 
Taxation Code. 

(b) Taxable Value. Land and standing timber used for the production 
of timber for commercial purposes, whether planted or of natural growth, 
when eligible for assessment under section 423.5 of the Revenue and 
Taxation Code, shall be valued by determining the present worth of the 
net income which the future harvest of timber crops can reasonably be 
expected to yield and the present worth of the net income attributable to 
other allowed compatible uses of the land. The value of timber which is 
exempt under Article XIII, section 3(j) of the State Constitution shall be 
excluded when determining taxable value of the property, but the value 
of land supporting exempt timber shall be included and determined in ac- 
cordance with section (0- 

(c) Net Income. The amount of income to be capitalized is the net in- 
come which an informed owner or an informed buyer of the timber ap- 
praisal unit may anticipate on the lien date that the property assessable 
under section 423.5 of the Revenue and Taxation Code will yield in the 
future from the harvest of timber crops and the net income from other al- 
lowed compatible uses of the property. Net income shall be estimated as 
follows: 

( 1 ) When computing the expected annual or periodic net income from 
the harvest of timber crops, the appraiser shall determine the difference 
between revenue and expenditures. Revenue shall be estimated by multi- 
plying the expected annual or periodic volume of timber to be harvested 
in the future by the immediate harvest value per unit of volume for similar 
timber. Revenue shall include all income from all forest products. Expen- 
ditures shall include the estimated outlays of money which are ordinary 
and necessary for the production and maintenance of revenue as defined 
in section 423 of the Revenue and Taxation Code. 

(2) When computing the net income attributable to compatible uses, 
the appraiser shall determine the difference between revenues and expen- 
ditures for each type of compatible use. Revenue shall be estimated on 
the basis of rents, fees, or charges for the use as provided by recently con- 
summated leases, contracts, or verbal agreements on the subject property 
or comparable properties. Expenditures shall include any outlays which 
are ordinary and necessary for the production of revenue from the com- 
patible use. 

(d) Income Capitalization. The shape of the future net income stream 
shall govern the method used to discount the various future incomes. 



( 1 ) If the property is capable of producing an equal annual income in 
perpetuity or may be valued as if it will produce an equal annual income, 
the expected annual net income shall be divided by the capitalization rate 
to estimate present worth. 

(2) If the property is capable of producing an equal periodic income 
or an income in perpetuity or may be valued as if it will produce an equal 
periodic income, the expected net income shall be divided by (l+p)"-I, 
where n is the number of years between receipt of the periodic incomes 
and is the capitalization rate. 

(3) If the property is not capable of producing perpetually and equal 
annual income or an equal periodic income, but is capable of producing 
unequal annual or periodic incomes at regular or irregular intervals, the 
present worth of the net income stream shall be estimated by computing 
the sum of the present worths of the individual incomes on a year-by- 
year or period-by-period basis. 

(e) Areas Without Timber Exemption. The appraiser shall estimate the 
annual or periodic net income from these areas in accordance with sec- 
tion (c). Taxable value will be the present worth of land and timber in ac- 
cordance with section (d), using the capitalization rate prescribed in sec- 
tion 423(b)(1), (2), and (3) of the Revenue and Taxation Code. 

(f) Areas with Timber Exemption. In determining the taxable value for 
these areas by excluding the value of exempt timber, the appraiser shall: 

(1) Derive a total value for the land and exempt timber by: 

(A) Estimating the annual or periodic net income from these areas in 
accordance with section (c). 

(B) Computing the present worth of the land and timber in accordance 
with section (d), using a capitalization rate which is the sum of the bond 
and risk rate components prescribed in section 423(b)(1) and (2) of the 
Revenue and Taxation Code. 

(2) Allocate the total value derived in ( 1 ) between the land and exempt 
timber by: 

(A) Estimating the market value of the property using the comparative 
sales approach. 

(B) Subtracting the estimated market value of the timber. The remain- 
der will be the estimated market value of the land under the exempt tim- 
ber and is to be used only for purposes of allocating present worth be- 
tween the exempt timber and the land thereunder. 

(C) Multiplying present worth of the property, as determined in ( 1 )(B), 
by the ration of the market value of the land to the total market value of 
the property, as determined from (2)(A) and (B), to derive the present 
worth of the land plus the present worth of the taxes. 

(D) Computing the taxable value of the land by multiplying the present 
worth derived in (2)(C) by a fraction in which the numerator is the sum 
of the capitalization rate components prescribed in section 423(b)( 1 ) and 
(2) and the denominator is the sum of the capitalization rate components 
prescribed in section 423(b)(1), (2), and (3). 

(g) Total Taxable Property Value. The taxable value for the nonexempt 
areas, as determined in section (e), shall be added to the taxable value for 
the exempt areas, as determined in section (f). to determine the total tax- 
able property value. The value assigned to each parcel in the unit shall 
reasonably reflect each source of income that is attributable to the parcel. 

(h) Effective Date. This rule shall be effective from and after March 
1, 1973. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1 10, 401 and 423.5, Revenue and Taxation Code. 

History 

1 . New section filed 1 2-22-72; effective thirtieth day thereafter (Register 72, No. 
52). 

2. Amendment of subsection (b) filed 12-26-75; effective thirtieth day thereafter 
(Register 75, No. 52). 

§ 54. Valuation of Land Under a Land Conservation Act 

Agreement That Fails to Qualify Under Rule 51. 

Land (other than timberland), fruit- or nut-bearing trees, and vines 
subject to an enforceable Land Conservation Act agreement that, accord- 
ing to the criteria set out in section 51 of this chapter, do not qualify for 
assessment under section 423 of the Revenue and Taxation Code shall be 
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appraised at market value, pursuant to section 402.1 of that Code. Any 
conflicting assessment provisions in the agreement are unconstitutional 
and shall be disregarded. 

The market value of such land, or of such land and perennials, shall be 
estimated by using either the comparative sales method or the income 
method or both. 

(a) The Comparative Sales Approach. If the comparative sales method 
is used and the restrictions imposed by the agreement have more than a 
minimal effect on the value of the property, the recently sold properties 
to which the subject property is compared shall be those similarly re- 
stricted as to use and preferably so restricted for a similar remaining peri- 
od. If there is substantial evidence, however, that the restrictions on the 
subject property will be removed or materially modified in the predict- 
able future, the subject property may also be compared with recently sold 
properties which have natural limitations on their use that are adjudged 
to have substantially the same effect as the legal limitations on the subject 
property. The sold properties shall also have the characteristics described 
in section 402.5 of the Revenue and Taxation Code. 

(b) The Income Approach. If the income method is used and the re- 
strictions imposed by the agreement have more than a minimal effect on 
the value of the property, the appraiser shall proceed as follows: 

( 1 ) Estimate, preferably by reference to sale prices of comparable 
properties not subject to Land Conservation Act agreements or contracts, 
the market value that the land, or the land and perennials, would have on 
the current lien date if the property were not subject to the agreement but 
were subject to any other applicable restrictions and assume that this will 
be the value of the land, or of the land and perennials, when free of the 
agreement restrictions; 

(2) Using a market-derived capitalization rate (including an appropri- 
ate property tax component), find the present worth of the value derived 
in step 1 deferred by the number of years or fractions thereof until the 
land, or the land and perennials, will be freed of the agreement restric- 
tions by a notice of nonrenewal that has already been given or by a notice 
that could be given prior to the agreement's next anniversary date; 

(3) Using the capitalization rate prescribed by section 423(b) of the 
Revenue and Taxation Code or a capitalization rate otherwise derived 
that is appropriate for an income stream which does not include capital 
appreciation, estimate the present worth of the income (including any 
amenities not represented by money income) from the restricted use of 
the land, or of the land and perennials, during the period between the lien 
date and the date to which the value derived in step 1 is deferred: 

(4) Add the present worths derived in steps 2 and 3. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
402.1, 402.5 and 421, Revenue and Taxation Code. 

History 
1 . New section filed 3-26-7 1 ; effective thirtieth day thereafter (Register 7 1 , No. 
13). 

§ 60. Historical Property Contracts. 

NOTE: Authority cited: Section 15606, Gov. Code. Reference: Sections 402.1, 
402.5 and 1161 of Div. 1, Revenue and Taxation Code. 

History 

1 . New section filed 1 1-23-73; effective thirtieth day thereafter (Register 73, No. 
47). 

2. Amendment of subsection (a) filed 12-26-75; effective thirtieth day thereafter 
(Register 75, No. 52). 

3. Repealer filed 2-3-78; effective thirtieth day thereafter (Register 78, No. 5). 



Chapter 2. Assessment 



Article 1 . Prescription of Forms 

§ 101. Board-Prescribed Exemption Forms. 

(a) The procedure and forms prescribed by the board for claiming the 
exemptions named in Article 2, Chapter 1 , Part 2. Division 1 , of the Reve- 
nue and Taxation Code shall be employed by each assessor in the admin- 
istration of the laws relating to such exemptions. Except as specifically 



authorized by the board with respect to heading, name and address of the 
property owner, location of the property, assessor's use columns, the se- 
quence of questions, and the like, the assessor shall not change, add to, 
or delete the specific wording of the exemption form prescribed by the 
board, but the assessor may otherwise arrange the content and alter the 
size and design of an exemption form to meet the needs of office proce- 
dures and facilities. 

(b) Annually, on or before December 1, the assessor shall notify the 
board, on a checklist provided by the board, of those board-prescribed 
exemption claim forms, including instructions, which the assessor: 

(1) will reproduce from the current prototype forms and instructions 
distributed by the board for use for the succeeding assessment year; 

(2) will produce by other means for use for that year; and 

(3) will have no need. 

(c) When filing the checklist, the assessor shall submit to the board (ei- 
ther in hard copy or electronically) for approval a copy of each form, in- 
cluding instructions, which the assessor will produce by means other than 
reproduction of the prototypes. If a form does not conform with the speci- 
fications prescribed by the board, as required by section 25 1 of the Reve- 
nue and Taxation Code and this rule, the assessor shall be nofified in writ- 
ing of the variances. The assessor shall submit a revised form within 30 
days of the date of the nofice. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
251, Revenue and Taxation Code. 

History 

1. Amendment filed 8-7-73; effective thirtieth day thereafter (Register 73, No. 
32). For prior history, see Register 69, No. 38. 

2. Amendment of Note filed 10-26-77; effective thirtieth day thereafter (Register 
77, No. 44). 

3. Editorial correction of Note filed 7-30-82 (Register 82, No. 31). 

4. Amendment filed 1-23-2008; operative 2-22-2008 (Register 2008, No. 4). 

Article 2. Classification of Property 

§121. Land. 

Land consists of the possession of, claim to, ownership of, or right to 
possession of land; mines, quarries, and unextracted mineral products; 
unsevered vegetafion of natural growth; standing timber, whether 
planted or of natural growth; and other perennial vegetation that is not an 
improvement (see secfion 122). Where there is a reshaping of land or an 
adding to land itself, that portion of the property relating to the reshaping 
or adding to the land is land. However, where a substantial amount of oth- 
er materials, such as concrete, is added to an excavation, both the excava- 
tion and the added materials are improvements, except that whenever the 
addidon of other materials is solely for the drainage of land to render it 
arable or for the drainage or reinforcement of land to render it amenable 
to being built upon, the land, together with the added materials, remains 
land. In the case of property owned by a county, municipal corporation, 
or a public district, however, fill that is added to taxable land is an im- 
provement. 

NOTE: Authority cited: Section 15606, Gov. Code. References: Sections 1 10 and 
401, Revenue and Taxation Code. 

History 

1 . New sections (121 through 124) filed 12-19-67; effective thirtieth day thereaf- 
ter (Register 67, No. 51). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

§122. Improvements. 

Improvements consist of buildings, structures, fixtures, and fences 
erected on or affixed to land; planted fruit and nut trees and vines that are 
taxable, other than date palms between four and eight years of age; and 
planted ornamental trees and vines. Where a substantial amount of mate- 
rials other than land, such as concrete, is added to an excavation, both the 
excavation and the added materials are improvements, except that when- 
ever the addidon of other materials is solely for the drainage of land to 
render it arable or for the drainage or reinforcement of land to render it 
amenable to being built upon, the land, together with the added materials, 
remains land. In the case of property owned by a county, municipal cor- 
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poration or a public district, fill that is added to taxable land is an im- 
provement. 

NOTI-.: Authority cited: Section 15606, Govemment Code. Reference: Sections 
10.5, 1 10, 401 and 401.5, Revenue and Taxation Code. 

History 
1 . New NOTE filed 1 0-26-77; effective thirtieth day thereafter (Register 77, No. 

44). 

§122.5. Fixtures. 

(a) Definition. 

( 1 ) A fixture is an item of tangible property, the nature of which was 
originally personalty, but which is classified as realty for property tax 
purposes because it is physically or constructively annexed to realty with 
the intent that it remain annexed indefinitely. 

(2) The manner of annexation, the adaptability of the item to the pur- 
pose for which the realty is used, and the intent with which the annexation 
is made are important elements in deciding whether an item has become 
a fixture or remains personal property. Proper classification, as a fixture 
or as personal property, results from a determination made by applying 
the criteria of this rule to the facts in each case. 

(3) The phrase "annexed indefinitely" means the item is intended to 
remain annexed until worn out, until superseded by a more suitable re- 
placement, or until the purpose to which the realty is devoted has been 
accomplished or materially altered. 

(b) Physical Annexation. 

(1) Property is physically annexed if it is attached to, imbedded in, or 
permanently resting upon land or improvements in accordance with sec- 
tion 660 of the Civil Code, or by other means that are normally used for 
permanent installation. If the property being classified cannot be re- 
moved without substantially damaging it or the real property with which 
it is being used, it is to be considered physically annexed. If the property 
can be removed without material damage but is actually attached, it is to 
be classified as a fixture unless there is an intent, as manifested by out- 
ward appearance or historic usage, that the item is to be moved and used 
at other locafions. 

(2) Property may be considered physically annexed if the weight, the 
size, or both are such that relocation or removal of the property would be 
so difficult that the item appears to be intended to remain in place indefi- 
nitely. 

(3) Property shall not be considered physically annexed to realty solely 
because of attachment to the realty by "quick disconnect" attachments, 
such as simple wiring and conduit connections. 

(c) Constructive Annexation. 

(1) Property not physically annexed to realty (including fixtures) is 
construcdvely annexed if it is a necessary, integral, or working part of the 
realty. Factors to be considered in determining whether the property is a 
necessary, integral, or working part of the realty are whether the nonat- 
tached item is designed and/or committed for use with specific realty, 
and/or whether the realty can perform its desired function without the 
nonattached item. 

(2) Property connected to the realty by quick disconnect conduits 
which contain power or electronic cable, or allow for heating, cooling, 
or ventilation service to the connected property is constructively annexed 
only if it satisfies one of the factors in paragraph (c)(1). 

(d) Intent. 

(1) Intent is the primary test of classification. Intent is measured 
with — not separately from — the method of attachment or annexation. If 
the appearance of the item indicates that it is intended to remain annexed 
indefinitely, the item is a fixture for property tax purposes. Intent must 
be inferred from what is reasonably manifested by outward appearance. 
An oral or written agreement between parties, such as a contract between 
lessor and lessee, is not binding for purposes of determining intent. 

(2) The phrase "reasonably manifested by outward appearance" 
means more than simple visual appearance. A reasonable knowledge of 
the relationship of the item being classified to the realty with which it is 
being used is required to determine whether physical or constructive an- 
nexafion has occurred. 



(3) Historic usage of a property may be considered in determining 
whether or not a property is intended to remain annexed indefinitely. 
"Historic usage" means the normal and continuing use of the property as 
an item that is annexed either indefinitely or only temporarily. 

(e) Examples. The following examples are illustrafi ve of the foregoing 
criteria. The classification in each example is based only on the limited 
description offered. Classification of an actual property must be based on 
all the relevant facts concerning that property. 

(1 ) A stair and a walkway that are bolted to a large machine (the ma- 
chine is a fixture) to facilitate operation and routine maintenance of the 
machine are fixtures because they are physically annexed by the bolts 
and they are necessary for the normal operation of the machine. A stair 
and a walkway that are bolted to a machine to facilitate a major overhaul 
of the machine and that will be removed and used elsewhere after the 
overhaul is completed are personal property because the physical attach- 
ments are clearly temporary. 

(2) A printing press that weights several tons, is held in place by grav- 
ity, and which because of its size cannot be removed from the building 
without substantial damage to the building is regarded as physically an- 
nexed and is a fixture. A free-standing safe, although of considerable 
weight, is personal property if it is movable without damage to itself or 
to the real property wherein it is located and the real property was not de- 
signed or constructed specifically to accommodate the safe. 

(3) Headsets and special stools designed to be used with a telephone 
switchboard (the switchboard is a fixture) are not physically annexed, but 
they are constructively annexed because they are designed specifically 
for use with the switchboard, the switchboard cannot be used properly 
without them, and they are not usable or only marginally usable indepen- 
dently of the switchboard. Ordinary office chairs used with a switchboard 
remain personal property because their design makes them fully usable 
for other purposes. 

(4) A special tool, die, mold, or test device is constructively annexed 
to a fixture if it is specifically designed for and is in use or has been used 
on or in conjuncdon with the pardcular fixture and the intended use of the 
fixture would be impaired without the item. A common hand tool or gen- 
eral-purpose lest device is personal property even if in pracfice the item 
is used only on the fixture. 

(5) A crane that operates on rails but is too large or too heavy for ordi- 
nary railroad tracks or cannot be operated off the property because the 
rails are not connected to railroad tracks is constructively annexed to the 
rails. 

(6) A floating dry dock that is designed for use with adjacent shore fa- 
cilifies at a single location is a fixture even though the dry dock is occa- 
sionally moved to facilitate dredging under the dry dock. A floating dry 
dock that is used at several locations is personal property even though it 
is used primarily at one location in conjunction with special shore facili- 
ties. 

(7) Computer hardware components are fixtures if extensive improve- 
ments, such as a building (or portion of a building), air conditioning, 
emergency power supply, and a fire suppression system are constructed 
specifically to accommodate the components, and the improvements are 
not useful or are only marginally useful other than as housing and support 
of the components. A computer is personal property if it can be moved 
without material damage or expense and it is not essential to the intended 
use of the real estate. A computer is constructively annexed to a fixture 
if it is dedicated to controlling or monitoring the fixture and is otherwise 
necessary for the intended use of the fixture. 

(8) Machines that are not physically annexed to the realty and that do 
not operate interdependently with the realty are personal property even 
though special flooring, conduits, and/or overhead racks are installed to 
accommodate wiring from a power source to the machines, because spe- 
cial accommodations for wiring are normal features of an industrial 
building and the building is fully usable for its intended purpose (as an 
industrial building) without the particular machines. 

(9) An automated teller machine (ATM) typically consists of a safe, 
monitor, keypad, central processing unit, magnetic card reader, cash dis- 
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penser, printer/transaction record dispenser, and deposit receptor. An 
ATM installed as a free-standing or counter-top unit within a building, 
such as a bank, supermarket or other retail establishment, is personal 
property. However, an ATM installed in a structure that was built primar- 
ily for the purpose of housing the ATM is a fixture because the realty can- 
not perform its desired function without the ATM. An ATM installed in 
the wall of a building is a fixture because the portion of the realty contain- 
ing the ATM was designed or extensively modified for the specific pur- 
pose of housing the ATM and cannot perform its desired function without 
the ATM. 

( 10) A wind machine consists of a large fan mounted on a tower, a mo- 
tor to drive the fan, a fuel tank or electrical hookup and related equipment 
necessary for its operation. Wind machines are used for agricultural pur- 
poses in the protection of crops from adverse weather conditions. When 
a wind machine is physically annexed to the realty with the intent that it 
be annexed indefinitely as provided in this rule, it is properly classified 
as real property and assessed as a fixture. A wind machine which is a fix- 
ture is an improvement to realty as defined in Revenue and Taxation 
Code section 105 and Rule 122, but it is not a building, a structure or a 
fence. In a typical application, a wind machine is physically annexed to 
the realty because it is attached to, imbedded in or permanently resting 
upon land or improvements as provided in subsection (b)(1) of this nile 
with the intent that it remain "annexed indefinitely" as that phrase is de- 
fined in subsection (a)(3) of this rule. A wind machine that is attached to 
or resting on a truck bed or other movable equipment is personal property 
and not a fixture because it is not intended to remain annexed indefinitely 
to realty. 

For property tax assessment purposes, wind machines that are defined 
as fixtures shall be appraised in accordance with subsection (e) of Rule 
46 1 , which subsection provides that, for purposes of decline in value de- 
terminations, fixtures and other machinery and equipment classified as 
improvements constitute a separate appraisal unit. 

NOTE: Authority cited: Section 15606(c), Government Code; and Statutes of 
1982, Chapter 1556, Section 5. Reference: Sections 105 and 107, Revenue and 
Taxation Code; and Statutes of 1982, Chapter 1556, Section 5. 

History 

1. New section filed 10-18-83; effective thirtieth day thereafter (Register 83, No. 

43). 

2. New subsection (e)(9) filed 5-8-97; operative 6-7-97 (Register 97, No. 19). 

3. Change without regulatory effect repealing and adding new subsection (e)(9) 
filed 12-19-97; operative 12-31-97 pursuant to Government Code section 
11343.4(d) (Register 97, No. 51). 

4. New subsection (e)(10) filed 1-7-2002; operative 2-6-2002 (Register 2002, 

No. 2). 

5. Change without regulatory effect amending subsections (b)(1) and (e)(9)-(10) 
filed 2-4-2003 pursuant to section 100, title 1, California Code of Regulations 
(Register2003, No. 6). 

§123. Tangible Personal Property. 

All property that may be seen, weighed, measured, felt, or touched, or 
which is in any other manner perceptible to the senses, except land and 
improvements, is tangible personal property. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
106, 110, 401, 401.5 and 601, Revenue and Taxation Code. 

History 

1. New NOTE filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 
44). 

2. Editorial cortection of NOTE filed 7-30-82 (Register 82, No. 31). 

§124. Examples. 

(a) The listing that follows is illustrative of the application of the fore- 
going rules to various items of property and is not intended to be inclusive 
of aJ] items of property required to be classified. For the specific items 
listed, the classification shown will be followed unless there are persua- 
sive distinguishing facts which warrant other classification. However, 
nothing herein requires classification of an item of property to be depen- 
dent upon anything more than what is reasonably manifested by outward 
appearances, and nothing herein shall preclude the application, to a value 
estimate of a combination of properties of more than one class, of a per- 



centage representing the appraiser's determination of the amount attrib- 
utable to each class. 

(b) The foregoing rules of classification, together with the following 
listing, relate solely to classification of property and not to evaluation 
thereof. 

(l)Land 
Air rights 
Alfalfa 
Artichokes 
Asparagus 
Bushes 

Contoured Ground 
Date palms, 4 to 8 years old 
Ditches 
Embankments 
Fill (except on property owned by 

county, municipal corporation or 

public district) 

Graded ground 

Grasses, perennial, natural or planted 

Levees 

Leveled ground 

Minerals 

Roads, unpaved 

Shrubs 

Strawberry plants 

Timber, standing 

Water rights 

Wells, oil and water 

(2) Improvements 
Air conditioner, built-in 
Alarm system 
Awnings 
Back bars 
Beds, wall 
Blast furnaces 
Blinds . 
Boilers, built-in 
Booths, restaurant 
Booths, spray paint 
Bowling lanes 

Breakwaters, artificial (above fill) 
Buildings 
Cabinets, built-in 
Carpets, wall-to-wall 
Cash boxes, service station, 

attached to stands 
Check-out stands, built-in 
Compressors 

Computer components operating an improvement, 
for example an elevator 

Concrete flatwork 

Coolers, built-in 

Cooler, water evaporator, attached to main line 

Counters, bank 

Counters, restaurant 

Cranes, on fixed ways 

Dams (except small earthen) 

Drinking fountains 

Ducts 

Elevators 

Escalators 

Exhaust systems, built-in 

Fences 

Fill (on property owned by county, municipal corporation 
or public district) 
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Flagpole 

Floor covering, hard surface 

Flumes 

Foundations 
Fruit trees, taxable planted 

(except date palms under 8 

years of age) 
Furnishings, built-in 
Grape stakes, in place 
Grape trellises 
Kilns 

Kitchen appliances, built-in 
Laundry machines, launderette 
Lighting fixtures 
Machinery, heavy or attached, 

inside or outside of building 
Music systems, coin and 

electric boxes attached to 

booth or counters 
Nut trees, taxable planted 
Organs, pipe 
Ovens, bake, attached 
Partitions, affixed 
Piling, for support of structure 
Printing press, built-in 
Pumps, fixed 
Radiators, steam 
Railroad spurs 
Refrigerator, built-in 
Roads, paved 

Safe deposit box nests, if attached to building 
Safes, imbedded 
Scales, truck 
Screens, theatre 
Shelves, attached 
Signs attached to buildings 
Signs, on separate supports 
Sink, built-in 
Sprinkler system, lawn 
Sprinkler system, fire 

Sprinkler system, agricultural (except portable) 
Stoves, built-in 
Tanks, buried 
Tanks, butane, propane and water softener, unburied but 

which remain in place 
Tellers' cages 

Towers, radio and television 
Utilities, on-site 
Vault doors 
Vaults 

Vines, taxable, planted 
Walls 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1 10, 401, 401.5 and 601, Revenue and Taxation Code. 

History 

1. New NOTE filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 
44). 

2. Amendment designating first and second paragraphs as subsections (a) and (b), 
redesignating former sections (a) and (b) as new subsections (b)(]) and (b)(2), 
and amending subsection (b)(2) filed 5-6-98; operative 6-5-98 (Register 98, 
No. 19). 



§ 126. Grazing Rights As Possessory Interests. 

History 

1. Repealer filed 7-3-69; effective thirtieth day thereafter (Register 69, No. 27). 
For prior histoi7, see Register 67, No. 5 1 . 



Article 3. Exemptions and Immunities 

§ 131. Fruit and Nut Tree and Grapevine Exemption. 

(a) "Orchard" or "Vineyard" Defined. An orchard or a vineyard is a 
systematic planting of fruit and nut-bearing trees or grapevines as op- 
posed to individual plantings for ornamental purposes. The exemption 
under Section 3(i), Article XIII, California Constitution, applies to such 
fruit and nut-bearing trees or grapevines planted in orchard or vineyard 
form. The fruit, nuts, or grapes, until harvested, are growing crops ex- 
empt from taxation under Section 3(h), Article XIII, California Constitu- 
tion. 

(b) Length of Exemption. The exemption applies to those trees in an 
orchard until four years after the season of planting in orchard form, and 
those vines in a vineyard until three years after the season of planting in 
vineyard form. The exemption ceases on the fifth lien date after the sea- 
son of planting trees in orchard form, and on the fourth lien date after the 
season of planting vines in vineyard form. For example, fruit trees 
planted in orchard foriTi in the 1993 planting season become assessable 
on the 2000 lien date. 

(c) Nursery Stock. Trees and vines in existence but unplanted in or- 
chard or vineyard form on the lien date are not at that time within the cov- 
erage of the constitutional exemption. Fruit trees and nut trees and vines 
which are personal property are exempt pursuant to section 223 of the 
Revenue and Taxation Code, if owned by a grower but held for subse- 
quent planting in orchard or vineyard form provided they are planted dur- 
ing the assessment year by the grower. Section 223 has no application to 
plant nurseries. 

(d) Replacement Plantings. The exemption applies not only to com- 
plete new orchard and vineyard plantings, but also to those trees or vines 
in an orchard or vineyard under the age of four or three years respectively 
which constitute additions to or replacements of plantings in an orchard 
or vineyard. 

(e) Grafting. Where a previously exempt tree or vine has attained com- 
mercial production and there is a grafting which causes a re-occurrence 
of a nonproducing period (except for nurse limbs), this shall be treated 
as a riew planting which creates a new exemption period. Any other graft- 
ing or budding or inarching does not create a new exemption period. 

(f) Date Palms. Date palms are subject to all of the foregoing regula- 
tions applicable to fruit and nut trees. From the lien date that they become 
taxable to their eighth year of age their value shall be included in the as- 
sessed value of the land. Thereafter they are assessable and taxable as im- 
provements. (See section 105, Revenue and Taxation Code.) 

(g) Enrollment. Fruit and nut-bearing trees and grapevines are not im- 
provements while exempt from taxation. If the assessor places a value for 
such trees and vines on the roll, the entry shall be made in the personal 
property column. After the exemption expires their value is to be enrolled 
in the improvement column. (See section 105, Revenue and Taxation 
Code.) 

(h) Structural Improvements. Stakes, trellises, fences, and other struc- 
tural orchard and vineyard improvements are taxable both during and af- 
ter the exemption period for trees and vines. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
105, 21 1 and 223, Revenue and Taxation Code. 

History 

1 . New NOTE filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 
44). For prior history, see Register 75, No. 52. 

2. Amendment of subsection (a) filed 1-1 1-83; effective thirtieth day thereafter 
(Register 83, No. 3). 

3. Editorial correction of subsection (b) (Register 95, No. 48). 

4. Change without regulatory effect amending subsections (a)-(b) filed 
8-23-2004 pursuant to section 100, title 1, California Code of Regulations 
(Register 2004, No. 35). 

§132. Cemetery Exemption. 

(a) Scope of Exemption. Upon timely application on the prescribed 
form, the cemetery exemption is available on property used or held ex- 
clusively for the burial or other permanent deposit of the human dead and 
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property used or held exclusively for the care, maintenance or upkeep of (c) Incidental Use of Property. Property of an established cemetery 

such property or such dead, except any such property that is used or held which is held exclusively for burial purposes may be planted, land- 

for profit. scaped, arborized or maintained if such planting, landscaping, arborizing 

(b) Meaning of "Property Used or Held Exclusively for Burial." In this or maintenance is incidental to the burial purpose, does not produce gross 

regulation "property used or held exclusively for burial" means ( 1 ) prop- receipts for the claimant, and is for the purpose of embellishing adjacent 

erty in actual use or prepared, made available, sold or offered for sale or cemetery property, preserving the appearance of the property and the sur- 

use for burial or other permanent deposit of the human dead; (2) property rounding area, preventing soil erosion or similar purposes, 
whose use is incidental to such burial purposes, as described in paragraph 
(c); and (3) passively held property that qualifies for exemption under 
paragraph (d). 
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(d) Passive Holding of Property. Passive holding of large sections of 
land for future cemetery use by an established cemetery is a basis for ex- 
emption only if: 

(1 ) The properly is held in good faith and exclusively for burial pur- 
poses; 

(2) The property is dedicated for cemetery use pursuant to statute or 
otherwise; 

(3) The property is qualified for use as a cemetery under zoning laws 
if applicable; and 

(4) The size of the tract being held is reasonable upon the basis of pop- 
ulation and mortality trends and tables for the area, the volume of burial 
conducted and anticipated by the cemetery organization holding the 
property, the likelihood of the cemetery organization continuing burial 
activities in the area during the period of anticipated use for burial pur- 
poses, and similar factors. 

(e) Nonexempt Property of Profit-Making Cemetery Organizations. 
In addition to property descried in paragraphs (f) and (g), burial plots, 
niches or crypts held for sale by profit-making cemetery organizations 
are taxable. Burial plots, niches or crypts within a cemetery which is op- 
erated for profit are exempt from taxation once they are disposed of, pro- 
vided the owners do not hold them for profit. 

(f) Roads, Paths and Embellishment Areas. Roads, paths and embel- 
lishment areas in a cemetery, and lobbies, hallways and other common 
areas in a mausoleum or columbarium, the burial property of which is en- 
tirely exempt are also entirely exempt. Roads, paths and embellishment 
areas in a portion of a cemetery that is held by a profit-making organiza- 
tion and is not entirely exempt are exempt in the proportion that the ex- 
empt acreage in that portion bears to the total acreage in that portion. Lob- 
bies, hallways and other common areas in a mausoleum or columbarium 
held by a profit-making organization, together with the mausoleum or 
columbarium site, are exempt in the proportion that the exempt burial 
property in the mausoleum or columbarium bears to the total burial prop- 
erty in the mausoleum or columbarium. The proportion that the exempt 
burial property bears to total burial property in a mausoleum or columba- 
rium may be determined, at the assessor's option, by reference to either 
the number or the volume of crypts or niches. 

(g) Nonexempt Property of Both Profit-Making and Nonprofit Ceme- 
tery Organizations. Property not used or held exclusively for burial or 
other permanent deposit of the human dead, or for the care, maintenance 
or upkeep of such property or such dead, such as floral shops, mortuaries, 
crematoriums, and orchard or cropland which produces gross receipts for 
the claimant, is not exempt whether owned by a profit-making or a non- 
profit cemetery organization. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
204, 251, 254, 255, 256.5, 260, 270 and 271, Revenue and Taxation Code. 

History 

1. New NOTE filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 
44). 

2. Editorial correction of NOTE filed 7-30-82 (Register 82, No. 31). 

§ 133. Business Inventory Exemption. 

(a) Scope of Exemption. 

( 1 ) "Business inventories" that are eligible for exemption from taxa- 
tion under Section 1 29 of the Revenue and Taxation Code include all tan- 
gible personal property, whether raw materials, work in process or fin- 
ished goods, which will become a part of or are themselves items of 
personalty held for sale or lease in the ordinary course of business. 

(A) The phrase "ordinary course of business" does not constitute a lim- 
itation on the type of property which may be held for sale or lease, but 
it does require that the property be intended for sale or lease in accor- 
dance with the regular and usual practice and method of the business of 
the vendor or lessor. 

(B) The phrase "goods intended for sale or lease" means property ac- 
quired, manufactured, produced, processed, raised or grown which is al- 
ready the subject of a contract of sale or which is held and openly offered 
for sale or lease or will be so held and offered for sale or lease at the time 
it becomes a marketable product. Property which is ready for sale or lease 
must be displayed, advertised or otherwise brought to the attention of the 



potential purchasers or lessees by means normally employed by vendors 
or lessors of the product. 

(2) "Business inventories" includes: 

(A) Containers or container material such as kegs, bottles, cases, twine 
and wrapping paper, whether returnable or not, if title thereto will pass 
to the purchaser or lessee of the product lo be sold or leased therein. 

(B) New and used oak barrels used in the manufacturing process that 
physically incorporate the flavor- and aroma-enhancing chemical com- 
pounds of the oak into wine or brandy to be sold, when used for this pur- 
pose. However, an oak barrel is no longer business inventory once it loses 
the ability to impart the chemical compounds that enhance the flavor and 
aroma of the wine or brandy. An "oak barrel" used in the manufacturing 
process is defined as having a capacity of 2 1 2 gallons or less. Oak barrels 
not used in the manufacturing process but held for sale in the ordinary 
course of business are also considered business inventory. 

(C) Materials such as lumber, cement, nails, steel beams, columns, 
girders, etc., held by a licensed contractor for incorporation into real 
property, providing the real property will not be retained for the licensed 
contractor's use. 

(D) Crops and animals held primarily for sale or lease and animals 
used in the production of food or fiber and feed for animals in either cate- 
gory. 

(b) Exclusions. Property eligible for the "business inventories" ex- 
emption does not include: 

( 1 ) Property of any description in the hands of a vendee, lessee or other 
recipient on the lien date which has been purchased, leased, rented, or 
borrowed primarily for use by the vendee, lessee or other recipient of the 
property rather than for sale or lease or for physical incorporation into a 
product which is to be sold or leased. Examples of property excluded 
from business inventories are office supplies, furniture, machines and 
equipment and manufacturing machinery, equipment and supplies such 
as dies, patterns, jigs, tooling or chemicals used to produce a chemical or 
physical reaction, and contractors' supplies, tools, concrete forms, and 
other items that will not be incorporated into and become a part of the 
property. Also ineligible are materials that a contractor is holding to in- 
corporate into real property that will be retained for his own use. 

(2) Property being used by its owner for any purpose not directly asso- 
ciated with the prospective sale or lease of that property. 

(3) Property actually leased or rented on the lien date. 

(4) Property which has been used by the holder prior to the lien date, 
even though held for lease on the lien date. 

(5) Property intended to be used by the lessor after being leased or dur- 
ing intervals between leases even though held for lease on the lien date. 

(6) Property in the hands of a lessor who, with intent to enjoy the bene- 
fits of the inventory exemption, had leased the property for a period that 
expired shortly before the lien date but who renewed, extended or rene- 
gotiated the lease shortly thereafter. 

(c) Service Enterprises. Property held by a person in connection with 
a profession which is primarily a service activity such as medicine, law, 
architecture or accountancy is not "business inventories" held for sale or 
lease even though such property may be transferred to a patient or client 
incidental to the rendition of the professional service. Property held by 
enterprises rendering services of a nonprofessional type such as dry 
cleaners, beauty shop operators and swimming pool service companies 
is to be regarded as "business inventories" held for sale if such property 
is delivered as an item regularly included in the service. 

(d) Repairers and Reconditioners. Persons engaged in repairing or re- 
conditioning tangible personal property with the intent of transferring 
parts and materials shall be regarded as holding said parts and materials 
as "business inventories." 

(e) Agricultural Enterprises. Animals, crops and feed held primarily 
for sale or lease in the ordinary course of business are included in the term 
"business inventories," as are animals used in the production of food or 
fiber and feed for such animals. 

( 1 ) "Animals used in the producfion of food and fiber" includes all ani- 
mals customarily employed in the raising of crops or for the feeding, 
breeding and management of livestock, or for dairying, or any other con- 
fined animals whose products are normally used as food for human con- 
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sumption or for the production of fiber useful to man. Excluded are ani- 
mals held by an owner or lessee principally for sport, recreation or 
pleasure such as show animals, horses held for racing or horses and other 
animals kept as pets. 

(2) The term "crops" means all products grown, harvested, and held 
primarily for sale, including seeds held for sale or seeds to be used in the 
production of a crop which is to be held primarily for sale. It does not in- 
clude growing crops exempted pursuant to Article XIII, section 3(h), of 
the California Constitution or fmit trees, nut trees, and grapevines ex- 
empted by section 223 of the Revenue and Taxation Code. 

(3) The term "food" means property normally considered as food for 
human consumption. 

(4) Feed for animals held primarily for sale or lease or for animals used 
in the production of food or fiber constitutes "business inventories" sub- 
ject to exemption. It includes every type of natural-grown or commercial 
product fed to animals except medicinal commodities intended to pre- 
vent or cure disease unless the medicinal commodities are purchased as 
a component part of feed for such animals. 

NOTE: Authority cited: Section 15606. Government Code. Reference: Sections 
129 and 219, Revenue and Taxation Code. 

History 

1 . New section filed 1 1-2 1-68; effective thirtieth day thereafter (Register 68, No. 
44). 

2. Amendment of subsections (a), (b) and (f) filed 1-9-70; effective thirtieth day 
thereafter (Register 70. No. 2). 

3. Amendment filed 1-19-71 ; effective thirtieth day thereafter (Register 71, No. 
4). 

4. Amendment filed 2-18-75; effecfive thirtieth day thereafter (Register 75, No. 
8). 

5. Amendment filed 10-15-80; effective thirtieth day thereafter (Register 80, No. 
42). 

6. Amendment of subsection (b) filed 1-22-85; effective thirtieth day thereafter 
(Register85, No. 4). 

7. Amendment of subsection (a)(1), redesignation of former subsections 
(a)(2)-(3) as subsections (a)(l)(A)-(B). and new subsections (a)(2)-(a)(2)(D) 
filed 6-26-2000; operative 7-26-2000 (Register 2000. No. 26). 

8. Change without regulatory effect amending subsection (c) filed 4-6-2001 pur- 
suant to section 100. title 1, California Code of Regulations (Register 2001 , No. 
14). 

9. Editorial cortection of subsection (a)(1) (Register 2002, No. 43). 

§ 134. Household Furnishings, Personal Effects, and Pets 
Exemption. 

Household furnishings, personal effects, and pets, as defined in sec- 
tion 224 of the Revenue and Taxation Code, owned by any individual but 
not held or used in connection with a trade, profession, or business or for 
the production of income are exempt from ad valorem taxation. House- 
hold furnishings are personal property and include such items as furni- 
ture, appliances, rugs, cooking utensils, and art objects. Not included 
within the definition of household furnishings are items classified as im- 
provements, such as wall-to-wall carpeting, built-in ovens, ranges, and 
dishwashers. 

Personal effects is a category of personal property which includes such 
items as money kept for household use, clothing, jewelry, tools, hobby 
equipment and collections, and other recreational equipment. By statute, 
it does not include boats, aircraft and vehicles. 

The term "pets" includes any animals (e.g.. fish, birds, insects, cats, 
dogs, horses) held for noncommercial purposes and not as an investment. 
A show animal that is awarded ribbons or cups would not be considered 
as held in connection with a trade, profession, or business. However, 
when the animal's proficiency gains monetary or other awards of sub- 
stantial value, or when the animal is used in the production of offspring 
that are sold or exchanged for items of substantial value, it is no longer 
considered a pet entitled to the exemption. 

Storage in a warehouse or other place of safekeeping in and of itself 
does not alter the status of such property. No claim for exemption need 
be filed by an eligible owner, and no entries need be shown on the asses- 
sment roll. 

NOTE: Authority cited: Secfion 15606, Government Code. Reference: Section 
224, Revenue and Taxation Code. 

History 

1. Amendment filed 3-3-72; effective thirtieth day thereafter (Register 72, No. 
10). For prior history, see Register 69, No. 50. 



2. New NOTE filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 
44). 

3. Editorial coirection of NOTE filed 2-2-83 (Register 83. No. 6). 

§ 135. Homeowners' Property Tax Exemption. 

(a) Exemption Claims. 

( 1 ) Distributing Forms. In addition to mailing forms to persons acquir- 
ing title and recording their ownership of their eligible dwellings, the as- 
sessor of each county shall make available to homeowners during the 
twelve months preceding the lien date for the next succeeding fiscal year, 
and the twelve months succeeding such lien date, to and including De- 
cember 10 of the fiscal year, forms on which to claim the exemption for 
that fiscal year ( 1 ) by providing blank forms at the assessor's office, (2) 
by distributing supplies of blaiik forms to places throughout the county 
to which residents of the county have easy access, or (3) by a combination 
of these methods. The assessor need not send a new claim form upon the 
transfer of ownership in a property in any instance in which either spouse 
retains an ownership interest and otherwise continues to qualify for ex- 
emption. 

(2) When Claims Are Due. A claim is timely filed if, on or before the 
February i 5 immediately preceding the start of the fiscal year, it is deliv- 
ered to the assessor's office or is properly addressed and mailed with 
postage prepaid. A post office cancellation mark of February 1 5 or earlier 
is conclusive evidence of timely filing by mail. Tlie assessor may accept 
other proof which satisfies him/her that a claim was mailed on or before 
February 1 5, provided such proof is offered on or before Febniary 1 5 of 
the following year. 

A claim is filed late and an exemption of the lesser of five thousand six 
hundred dollars ($5,600) or 80 percent of the taxable value of the dwell- 
ing shall be granted if the claim is delivered to the assessor's office or is 
properly addressed and mailed with postage prepaid between February 
16 and December 10, inclusive, of the calendar year in which the claim 
was due. In determining when a claim is filed. Section 1 66 of the Revenue 
and Taxation Code may be appUcable in some instances. Section 166 
provides that a filing shall be deemed to be timely if it is sent by United 
States mail, properly addressed with postage prepaid, and is post marked 
on or before the required date, or if other proof satisfactory to the assessor 
establishes that the mailing occurred on or before the required date. 

A veteran including a disabled veteran who is filing for the veteran's 
exemption or disabled veterans' exemption on his/her principal place of 
residence for the first time or who was granted a veteran's exemption or 
disabled veterans' exemption on his/her principal place of residence in 
the immediately preceding year, may make a timely filing for the home- 
owner' s exemption within 15 days after the assessor finds him/her ineli- 
gible for the veteran's exempfion or disabled veterans' exemption and 
notifies him/her thereof. Those veterans not notified shall have until the 
next lien date to make a timely fihng. 

(3) Signature of Claimant. The signature of one spouse who is a co- 
owning occupant is valid for the other co-owning occupant spouse for 
the year of filing and for subsequent years. The signature of one co-own- 
ing occupant (non-spouse) is valid for other co-owning occupants for 
the year of filing and for subsequent years. The assessor may require the 
refiling of the claim by the other spouse if the spouse who signed the ac- 
tive claim has died or has established a principal place of residence else- 
where, but the assessor shall require the refiling of the claim by the other 
co-owner who has occupied the dwelling continuously if the co-owner 
(non-spouse) who signed the active claim has died or has established a 
principal place of residence elsewhere. 

If a fimely filed claim lacks a signature or any required information, 
the assessor may, for good cause, grant the claimant a single period of 
measurable length within which to cure the defect. Such period shall not 
extend beyond October 15 unless the defect is found and the claimant is 
notified thereof after July 15, in which event it shall not extend beyond 
three months of such noUficaUon. If a claim is filed late, the assessor may 
allow the claimant up to six months, or three months after the claimant 
is notified, whichever is later, to cure the defect. 

(4) Processing Claims. When a claim for exemption is received, the as- 
sessor shall note thereon the fiscal year to which the inifial filing relates 
and the date of filing. He/she shall ascertain: 
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(A) Whether the claim was filed within the period prescribed by law; 

(B) Whether the claimant was, 

1 . an owner of record, an owner whose title had not yet been recorded, 
or a purchaser under a contract of sale of the dwelling identified in the 
claim; or 

2. an owner of shares or a membership interest in a cooperative hous- 
ing corporation; 

(C) Whether more than one claim has been filed on the same dwelling. 

If the assessor finds the claimant eligible for the exemption for the ini- 
tial fiscal year claimed, he/she shall enroll it, provided that he/she cannot 
then allow a veterans' or another homeowners' exemption against an 
assessment that relates, in its entirety or in part, to the same dwelling. He/ 
she shall, however, allow the disabled veterans' exemption on the dwell- 
ing in place of the homeowners' exemption. If he/she finds that the claim- 
ant is not eligible for the initial year claimed, but is or will be eligible for 
a subsequent year, he/she shall treat the claim as if it had been filed initial- 
ly for the subsequent year. 

(5) Notice of Unapproved Claims. 

After determining that an application for exemption is not approved, 
the assessor shall nofify the claimant of the reason or reasons for nonap- 
proval. Failure to receive such notice shall not entitle the claimant to the 
exemption. 

(b) Notice of Circumstances of Ineligibility. 

(1) Mailing Forms. The Nofice of Circumstances of Ineligibility re- 
quired by Section 2615.5 of the Revenue and Taxation Code and the Ad- 
vice of Termination reply form are mailed annually by the county with 
the tax bill or copy thereof. 

(2) When Advice of Termination Is Due. The assessor shall accept a 
signed Advice of Termination reply form or any signed statement of the 
claimant, co-owning spouse, or other co-owner, adequately describing 
the property for which the exempfion was previously claimed, indicating 
that the property no longer qualifies for the exemption. The statement 
should state the lien date as of which the claimant no longer claims the 
exemption; but if it does not, the assessor, if otherwise unable to ascertain 
this information from the claimant, shall treat the statement as first apply- 
ing to the lien date to which the next succeeding fiscal year from the date 
of filing the statement relates. Such a statement to the assessor shall be 
known as an "Advice of Terminafion," which satisfies the duty of the 
claimant to inform the assessor of ineligibility for the exempfion. 

An Advice of Terminafion is timely filed if, on or before December 1 
of the fiscal year for which the exemption is to be first terminated, it is 
delivered to the assessor's office or is placed in the mail properly ad- 
dressed with postage prepaid. A post office cancellafion mark of Decem- 
ber 10 or earlier is conclusive evidence of timely filing by mail. The as- 
sessor may accept other proof which satisfied him/her that an Advice of 
Termination was mailed on or before December 10, provided such proof 
is offered on or before December 10 of the following year. 

(3) Processing Advices of Terminafion. When an Advice of Termina- 
fion is received, the assessor shall ascertain the fiscal year for which it is 
first effecfive. The assessor shall determine that the person signing the 
advice is the claimant or a co-owning spouse, claimant co-owner or oth- 
er co-owner, or is otherwise authorized to sign the nofice as guardian, ad- 
ministrator, or other legal representafive. 

(4) Termination. After determining that the Advice of Termination is 
valid, the assessor shall terminate the exempfion and, if the Advice of 
Terminafion has not been filed by December 10, make an escape assess- 
ment including a penalty of 25 percent of the escaped value. 

(5) Erroneously Filed Advice of Termination. If an Advice of Termi- 
nation is filed in error, the assessor shall accept the written request of the 
person filing it or of an owner or co-owner that it be withdrawn and rein- 
state the exempfion provided the request is received on or before January 
1 of the next succeeding calendar year following the erroneous filing. 

(c) Verification of Eligibility. 

When either the Franchise Tax Board or the State Board of Equaliza- 
tion notifies an assessor that a claimant whose principal place of resi- 
dence has qualified as of January 1 of any year for an exemption has re- 



ceived the credit for qualified renters under the provisions of the Personal 
Income Tax Law for the taxable year embracing January 1 of the same 
year, the assessor shall investigate and, if appropriate, terminate the ex- 
emption and make an escape assessment under Section 53 1 .6 of the Rev- 
enue and Taxation Code. If the claimant failed to file the Advice of Ter- 
minafion, by December 10. a penalty of 25 percent of the escaped value 
shall be added to the assessment. 

(d) Entry On The Roll — Identity of Claimant. The assessor shall iden- 
tify the name of each claimant receiving the exemption on the roll or on 
a subsidiary public record arranged in parcel number order, or in another 
order, to which the public has access for the purpose of verifying the 
name of the claimant. 

(e) Maintaining Assessor's Records. 

(1) Claim File Format. The active and inactive claim files may be 
maintained in the form of original documents and papers, photocopies 
thereof, on microfilm, or in an electronic format through the use of elec- 
tronic imaging technology. For purposes of this section, electronic imag- 
ing technology means a read-only access system of microphotography, 
optical disk, or any other technique that does not permit additions, dele- 
tions or changes to the original document. Reproductions from these sys- 
tems shall be considered true copies of the original documents and asso- 
ciated records. The system may include, but is not limited to, any 
magnetic media, optical disk media, or other machine readable form. 

(2) Acfive Claim File. The acfive claim file, which is composed of the 
claims or a record thereof of properties that received the exemption as of 
the last preceding lien date, shall be kept in current parcel number order, 
or in another order that permits ready retrieval of a claim or production 
of a true copy thereof, including a photocopy, microfilm, or reproduction 
from electronic imaging systems upon audit of the records. Information 
from a subsequent invesfigation pursuant to subsecfions (c) or (f) of this 
section shall be indicated on the claim or in other records. 

The assessor shall compare each copy of a document transferring own- 
ership to real property, received pursuant to Secfion 255.7 of the Revenue 
and Taxation Code, with the acfive claim file. When this comparison dis- 
closes the transfer of an eligible dwelling, the assessor shall: 

(A) Retain the reference to the property in the acfive claim file where 
the new owner was also a previous co-owning occupant spouse who did 
not sign the claim but confinues to be an owner or where a co-owning 
occupant who filed a separate claim continues to be an owner, or 

(B) Delete the reference to the property from the active claim file and 
mail a homeowners' exempfion claim form to the new owner, as required 
by Section 255.3 of the Revenue and Taxafion Code. 

(3) Inacfive Claim File. The inacfive claims, photocopies, microfilm, 
or reproduction from electronic imaging systems, shall be kept according 
to the last year the claim was allowed and arranged within a year's group 
in parcel number order, or in another order that permits ready retrieval 
of information or the production of a true copy respecting a claim upon 
audit of the records. Documents such as the Advice of Termination and 
information from a subsequent investigation pursuant to subsections (c) 
or (f) of this section shall be attached to the claim or shall be kept in anoth- 
er order or in an electronic format that permits ready retrieval upon audit. 

(4) Claim Not Open to Public Inspection. Homeowners' exemption 
claims, Advices of Termination, and related homeowners' exemption re- 
cords containing social security numbers of claimants, both past and 
present, are not public documents and shall not be open to public inspec- 
tion. 

(5) Destruction of Records. Claims, Advices of Termination, and other 
records required in the administration of the exemption may be destroyed 
six years after the lien date for the last year for which the exemption claim 
was active, provided that when such documents have been photocopied, 
microfilmed, or stored in an electronic image format pursuant to subsec- 
tion (e)( 1 ) of this secfion, the originals may be destroyed three years after 
the lien date for the tax year for which they were received or made by the 
assessor. 

(f) Cooperative Housing Corporations. Annually prior to January 1 the 
assessor shall request on a form prescribed by the Board from every coop- 
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eralive housing corporation containing dwelling units eligible for the ex- 
emption (1 ) a list of owners of shares or memberships entitling them to 
occupancy of a particular dwelling unit and (2) the apartment numbers 
or other designations of the dwelling units they are entitled to occupy as 
shown on the corporate shareholder or membership record for the lien date 
of the current year. The list shall also indicate which of the shareholders 
or members resided on the lien date in the designated dwelling units. The 
assessor shall compare this list with a similar list from the preceding lien 
date and determine: 

1 . Those dwelling units in which a newly listed shareholder or member 
is indicated to be residing on the lien date; 

2. Those dwelling units in which a previously listed shareholder or 
member, who was also indicated to have been a resident, no longer is 
listed as a shareholder or member or, although so listed, no longer is indi- 
cated to be a resident. 

With respect to the dwelling units in the first category, the assessor 
shall provide a claim form for the newly listed shareholders or members 
by April 1 . With respect to dwelling units in the second category the as- 
sessor shall investigate to determine whether an active claim by the for- 
mer shareholder or member in residence should be terminated. 

If a cooperative housing corporation fails to respond to the assessor's 
request by March 15, the assessor immediately shall obtain the informa- 
tion requested by other suitable means and mail claim forms to new 
shareholders or members by April 1 . 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
218. 218.5, 229, 253.5, 255. 255.1, 255.2, 255.3, 255.6, 255.7, 255.8. 275. 408. 
465. 504. 531.1, 531.6, 2190, 2192, 261 1.6, and 2615.5, Revenue and Taxation 
Code. 

History 

1. Amendment filed 12-12-69; effective thirtieth day thereafter (Register 69, No. 
50). For prior histoid, see Register 69, No. 33. 

2. Amendment filed 1-19-71; effective thirtieth day thereafter (Register 71, No. 
4). 

3. Amendment of subsection (a) filed 3-3-72; effective thirtieth day thereafter 
(Register 72, No. 10). 

4. Amendment filed 3-27-75; effective thirtieth day thereafter (Register 75, No. 
13). 

5. Amendment filed 10-27-80 as an emergency; effective upon filing (Register 
80, No. 44). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed on 2-24-81. 

6. Certificate of Compliance transmitted to OAL 2-24-81 and filed 3-27-81 
(Register 81, No. 13). 

7. Amendment filed 12-6-85; effective thirtieth day thereafter (Register 85, No. 
49). 

8. Change without regulatory effect amending subsections (a)( l)-(2) filed 2-2-94 
pursuant to title 1, section 100, California Code of Regulations (Register 94, No. 
5). 

9. Editorial cortection of subsections (b)(4) and (f)2. (Register 95, No. 48). 

10. Amendment of subsections (a)(1), (b)(5) and (c), new subsection (e)(1) and 
subsection renumbering, amendment of newly designated subsections (e)(2), 
(e)(3) and (e)(5), amendment of subsection (f), and amendment of NOTE filed 
4-7-97; operative 5-7-97 (Register 97, No. 15). 

11. Change without regulatory effect amending subsection (a)(2) filed 3-8-99 
pursuant to section 100, title 1 , California Code of Regulations (Register 99, No. 
11). 

12. Change without regulatory effect amending secfion heading, subsections 
(a)(4), (a)(4)(C), (e)(2) and (e)(5) and Note filed 6-4-2002 pursuant to section 
100, title 1, California Code of Regulations (Register 2002, No. 23). 



§135.5. Homeowners' Property Tax 

Exemption — Supplemental Assessments. 

Exemption Claims. 

(a) Applicability of Section. The provisions of this section apply only 
to claims for the homeowners' exemption made pursuant to the provi- 
sions of Chapter 3.5 (commencing with Section 75) of Part 0.5 of Divi- 
sion 1 of the Revenue and Taxation Code. Except where the context or 
the specific provisions of the section otherwise require, the provisions of 
Section 1 35 also apply to claims for the exemption from the supplemental 
roll. 



(b) Distributing Forms. The assessor of each county shall inake forms 
on which to claim the exemption available in the manner set forth in Sec- 
tion 135(a)(1). 

(c) When Claims are Due. A claim is timely filed if it is delivered to 
the assessor's office or if properly addressed and mailed with postage 
prepaid on or before the 30th day following the date of notice of a supple- 
mental assessment. A post office cancellation mark of said 30th day or 
earlier is conclusive evidence of timely filing by mail. The assessor may 
accept other proof which satisfies him/her that a claim was mailed on or 
before said 30th day, provided such proof is offered on or before the same 
date of the following year. In addition to the claim being timely filed, the 
claimant must meet the requirements for the exemption no later than 
ninety (90) days after the date of the change in ownership or the comple- 
tion of new construction. 

When a claim is filed late, that portion of tax attributable to 80 percent 
of the amount of exemption available shall be cancelled or refunded if the 
claim is delivered to the assessor's office or is properly addressed and 
mailed with postage prepaid after the 30th day following the date of no- 
tice of a supplemental assessment but on or before the date on which the 
first installment of taxes on the supplemental tax bill becomes delin- 
quent, as provided by Section 75.52 of the Revenue and Taxation Code. 

(d) Number of Claims Required. Usually, one claim will suffice. 
Where a change in ownership or new construction occurs on of after June 
I up to and including December 3 1 , one claim for the single supplemental 
assessment for the current fiscal year shall apply to that assessment and, 
if granted, to the following fiscal year and to fiscal years thereafter based 
upon the one-time filing. For example, where a dwelling changes owner- 
ship on July 1, 1987, one claim for the single supplemental assessment 
for the 1987-88 fiscal year shall apply to that assessment. If the claim is 
granted, it shall also apply to the regular roll assessment for the 1988-89 
fiscal year and for fiscal years thereafter based upon one-time filing. 

Where a change in ownership occurs on or after January 1 up to and 
including May 31, one claim for the two supplemental assessments, one 
for the current fiscal year and one for the following fiscal year, can apply 
to those assessments, but the claim will not apply to the regular roll 
assessment for that following fiscal year because the claimant did not 
own and occupy the dwelling on the lien date. For example, where a 
dwelling changes ownership on May 1, 1987, one claim for the two 
supplemental assessments, one for the 1986-87 fiscal year and the other 
for the 1987-88 fiscal year, can apply to those assessments. The claim 
will not apply to the regular roll assessment for the 1987-88 fiscal year, 
however. 

If the claim does apply to the two supplemental assessments or if it ap- 
plies only to the supplemental assessment of the following fiscal year, 
and if the claim is granted, the claim will apply also to a third fiscal year 
and to fiscal years thereafter based upon the one-time filing. For exam- 
ple, if a claim applies to two supplemental assessments, one for the 
1986-87 fiscal year and the other for the 1987-88 fiscal year, or if it ap- 
plies only to the supplemental assessment for the 1987-88 fiscal year, 
and if the claim is granted, the claim will apply also to the regular roll 
assessment for the 1988-89 fiscal year and for fiscal year thereafter. If, 
however, the claim applies only to the supplemental assessment for the 
current fiscal year, the claim will not apply to the third fiscal year and to 
fiscal years thereafter because no claim was in effect for the following 
(second) fiscal year. For example, if a claim applies only to the supple- 
mental assessment for the 1986-87 fiscal year, the claim will not apply 
to the regular roll assessment for the 1988-89 fiscal year and for fiscal 
years thereafter because no claim was in effect for the 1987-88 fiscal 
year. 

Where a claim for a supplemental assessment or assessments is de- 
nied, a separate claim for a future regular roll assessment must be filed. 

After a change in ownership, additional supplemental assessments 
may arise from the completion of new construction. A separate claim 
must be filed for each additional assessment arising from the completion 
of new construction where less than the full exemption is then in effect. 
Only one claim is required, however, for a single new construction proj- 
ect completed on or after January 1 up to and including May 3 1 , which 
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and one for the following fiscal year. Once the full exemption is in effect, that location. Where a spouse who signed the active claim dies or esta- 

no additional claims need be filed. Wishes a principal place of residence elsewhere, the assessor may require 

(e) Signature of Claimant. Where two or more co-owning occupants, refiling of the claim by the other spouse. Where a co-owner (non- 

either spouses or non-spouses, reside in a dwelling, the signature of one spouse) who signed the active claim dies or establishes a principal place 
co-owning occupant is sufficient to claim the exemption for all occu- 
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of residence elsewhere, the assessor shall require refiling of the claim by 
one of the other occupant co-owners. 

If a timely filed claim lacks a signature or any required information, 
the assessor may, for good cause, grant the claimant a single period of 
measurable length within which to cure the defect. Such period shall not 
extend beyond six (6) months from the date of filing of the claim unless 
the defect is not found and the claimant is not notified thereof within a 
reasonable time to cure the defect before expiration of the six-month pe- 
riod, in which event it shall not extend beyond three (3) months of such 
notification. If a claim is filed late, the assessor may allow the claimant 
up to six months, or three months after the claimant is notified, whichever 
is later, to cure the defect. 

(f) Processing Claims. The assessor shall process a claim in the manner 
set forth in Section 135(a)(4) and shall enroll the exemption if the claim- 
ant is eligible for the full exemption for the initial fiscal year or years 
claimed. The assessor shall not approve a claim for property with respect 
to which the full exemption is already in effect. 

(g) Notice of Unapproved Claims. If a claim is not approved, the asses- 
sor shall notify the claimant of the reason or reasons for nonapproval. 
Failure to receive such notice shall not entitle the claimant to the exemp- 
tion. This notice is not required when the claim is not approved because 
the property is already receiving the full exemption. 

NOTE; Authority cited: Section 15606, Goveniment Code. Reference: Sections 
75.20,75.21,75.22,75.31,75.51,75.52,218,218.5,229,253.5,255,255.1,255.2, 
255.3,255.6,255.7,255.8,275,408,531.1,531.6, 1605, 2190, 261 1.5 and 2615.5, 
Revenue and Taxation Code. 

History 

1. New section filed 12-21-87; operative 1-20-88 (Register 87, No. 52). 

2. Change without regulatory effect amending subsection (d) and NoTi-: filed 
9-1 8-98 pursuant to section 1 00, title 1 , California Code of Regulations (Regis- 
ter 98, No. 38). 

§ 136. Limited Liability Companies As Qualifying 

Organizations for the Welfare Exemption. 

(a) A limited liability company may be a qualifying entity for welfare 
exemption purposes, if it is wholly owned by a qualifying organization 
or organizations and if it meets specific organizational and operating re- 
quirements. 

(b)(1) Qualifying Organization. A qualifying organization is an orga- 
nization that is exempt under section 501(c)(3) of the Internal Revenue 
Code or under section 2370 Id of the Revenue and Taxation Code and that 
qualifies for exemption under section 214 of the Revenue and Taxation 
Code. A limited liability company is a qualifying organization if all of its 
owner organization(s) (referred to as members) are exempt under section 
501(c)(3) of the Internal Revenue Code or under section 23701d of the 
Revenue and Taxation Code and qualify for exemption under section 214 
of the Revenue and Taxation Code. Each member shall have a valid, un- 
revoked letter from the Internal Revenue Service or the Franchise Tax 
Board, stating that it qualifies as an exempt organization under section 
501(c)(3) of the Internal Revenue Code or under section 23701d of the 
Revenue and Taxation Code. 

(2) Qualifying Organization. A qualifying organization is also a gov- 
ernment entity that is exempt from property taxation under section 3 of 
Article XIII of the California Constitution, as to property owned by the 
state under subdivision (a), or as to property owned by a local govern- 
ment under subdivision (b), or as to property used exclusively for public 
schools, community colleges, state colleges and state universities under 
subdivision (d). A limited liability company is a qualifying organization 
if one or more of its members is a government entity, as specified, and 
all other members are exempt under section 501(c)(3) of the Internal 
Revenue Code or under section 2370 Id of the Revenue and Taxation 
Code and qualify for exemption under section 214 of the Revenue and 
Taxation Code. 

(c) Organizational Requirements. A limited liability company wholly 
owned by qualifying organization(s) may satisfy the organizational re- 
quirements for purposes of the exemption, if its articles of organization 
or the equivalent legally recognized formative document under the laws 
of the jurisdiction where the entity is formed meets all of the following 
requirements: 



(1) A specific statement shall be included which limits the activities 
of the limited liability company to one or more exempt purposes, as spe- 
cified in section 214. This requirement may be satisfied by a clause stat- 
ing that the limited liability company is organized and operated exclu- 
sively for one or more exempt purpose(s) as specified in section 214 
[religious, hospital, scientific or charitable]. 

(2) The organizational language shall specify that the limited liability 
company is operated exclusively to further the exempt purpose(s) as spe- 
cified in section 214, of its member(s). 

(3) The organizational language shall require that each member of the 
limited liability company be a qualifying organization, as specified in 
subsections (b)(1) or (b)(2) of this rule. 

(4) Tlie organizational language shall prohibit any direct or indirect 
transfer of any membership interest in the limited liability company to 
any nonqualified person or entity. 

(5) The organizational language shall provide an acceptable dedica- 
tion clause. This requirement may be satisfied by a clause that irrevoc- 
ably dedicates the property to one or more of the exempt purposes, as spe- 
cified in sections 214 and 214.01. 

(6) The organizational language shall provide an acceptable dissolu- 
tion clause. This requirement may be satisfied by a clause, which speci- 
fies that upon dissolution, all assets shall be distributed to an organiza- 
tion(s) organized and operated exclusively for exempt purposes, as 
specified in section 214, and which has established its tax exempt status 
under section 501(c)(3) of the Internal Revenue Code, or under section 
23701d of the Revenue and Taxation Code. 

(7) The organizational language shall require that any amendments to 
the limited liability company's articles of organization or the equivalent 
legally recognized formative document under the laws of the jurisdiction 
where the entity is formed and to the operating agreement, be consistent 
with section 214. 

(8) The organizational language shall prohibit the limited liability 
company from merging with, or converting into, a for-profit entity. 

(9) The organizafional language shall require that the limited liability 
company not distribute any assets to members who cease to be organiza- 
tions described in section 214. 

(d) The limited liability company shall represent that its articles of or- 
ganization are consistent with state law governing limited liability com- 
panies and are enforceable at law and in equity. 

(e) Operating Requirements. A limited liability company wholly 
owned by qualifying organization(s) may satisfy the operational require- 
ments for purposes of this exemption, by operaUng in accordance with 
its articles of organizafion or the equivalent legally recognized formative 
document under the laws of the jurisdiction where the endty is formed. 

(f) The limited liability company shall file with the Board a copy of 
certified Articles of Organization or the equivalent legally recognized 
formative document required under the laws of the jurisdiction where the 
entity is formed, and any certified amendments and restatements. 

(g) In the event that a member of the limited liability company ceases 
to be a qualifying welfare organization, as described in section 214, the 
limited liability company shall report this information to the assessor and 
the Board no later than the next annual filing deadline for the welfare ex- 
emption. Such event will serve to disqualify the limited liability company 
and its property from the welfare exemption. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Sections 
214, 214.01, 214.8, 254.5 and 254.6, Revenue and Taxation Code. 

History 

1. New section filed 10-18-2004; operative 1-1-2005 (Register 2004, No. 43). 
For prior history, see Register 96, No. 1. 

§ 137. Application of the Welfare Exemption to Property 
Used for Housing. 

(a) Housing and related facilities owned and used by community 
chests, funds, foundations or corporations organized and operated for 
religious, hospital, scientific or charitable purposes is eligible for the wel- 
fare exemption from property taxation as provided in Revenue and Taxa- 
tion Code section 214. A single uniform statewide standard shall be used 
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to deiermine whether the welfare exemption applies to housing and re- 
lated facilities owned and used by qualified organizations. The standard 
is whether the use of the property by the organization for housing and re- 
lated facilities is a use that is incidental to and reasonably necessary for 
the accomplishment of the exempt purposes of the organization. For pur- 
poses of applying the uniform statewide standard, the phrase "Use of 
property that is incidental to and reasonably necessary for the accom- 
plishment of the exempt purposes of the organization" includes the use 
of properly that is institutionally necessary for the operation of the orga- 
nization as provided in subdivision (i) of section 214 of the Revenue and 
Taxation Code. 

(b) For purposes of determining whether property used for housing 
and related facilities is eligible for the welfare exemption, the terms "inci- 
dental to and reasonably necessary for" and "institutionally necessary" 
are identical and interchangeable; the term "institutionally necessary" 
means and includes "incidental to and reasonably necessary for" and vice 
versa. No distinctions in application of the welfare exemption to housing 
and related facilities shall be based on any difference or divergence be- 
tween the terms. 

(c) For purposes of determining eligibility for the welfare exemption, 
it is the use of the housing and related facilities by the organization own- 
ing the property that is to be considered, not the use by the occupants. If 
the organization's use of the property is incidental to and reasonably nec- 
essary for the accomphshment of the organization's exempt purposes, 
the property is eligible for exemption. The occupant's use for personal 
or residential purposes is secondary to the organization's primary exempt 
purpose and shall not disqualify the property from exemption either in 
whole or in part. 

(d) The location of the property in relation to other property owned and 
used by the exempt organization is irrelevant to the application of the ex- 
emption. It is the use of the property by the organization which is the de- 
termining factor. The fact that the housing is located on property in a re- 
mote area may be considered in determining whether the housing is 
incidental to and reasonably necessary for the operation of the organiza- 
tion. 

(e) Examples: The following examples illustrate the application of the 
welfare exemption to housing and related facilities 

Example No. 1 

The two-story building with seven completely-furnished apartments 
is used exclusively to provide temporary low-cost housing to mission- 
aries, clergy, other religious workers and their families on furlough status 
while in the United States. The articles of incorporation of the nonprofit 
religious corporation which owns and operates the property provide that 
its purpose is to provide housing for missionaries, clergymen, other 
religious workers and their families who work in establishing and fur- 
thering its religious purposes throughout the world. This housing is ex- 
empt as a facility incidental to and reasonably necessary for the accom- 
plishment of the church's rehgious and charitable purposes. 

Example No. 2 

The property of a private school is used to provide board and housing 
to students. Although most of the school's students were day students, 
some students relied upon the school for board and lodging. These ser- 
vices provided by the school are reasonably related to the exempt educa- 
tional activity, and are an exempt use of the property within the school's 
educational purpose. 

Example No. 3 

Property owned by a nonprofit corporation is used for housing and re- 
lated facilities for persons who assemble two weeks each year for pur- 
poses of religious instruction and worship. The residential facilities are 
exempt as within the organization's religious purpose. Housing for care- 
takers or maintenance workers required to reside at the religious con- 
clave facility is exempt as institutionally necessary. 

Example No. 4 

A nonprofit religious organization owns housing which it provides to 
its ministers and their families. Organizational documents require the 



church to provide housing as part of a system that allows the organization 
flexibility in assigning the clergy, aids in recruiting and keeping the 
clergy and provides the clergy with privacy and respite. The property also 
is used regularly for church functions such as youth meetings and orga- 
nizational committee meetings. The church's use of its property to pro- 
vide housing for its clergy is exempt as reasonably necessary for the fur- 
therance of its religious purpose. 

Example No. 5 

The primary missionary activity of a nonprofit religious organization 
is to publish and disseminate its religious literature to the general public. 
The organization owns a complex consisting of a temple and six apart- 
ment buildings that provide work areas for about 250 devotees, about 
one-half of whom are involved in the publishing and distribution of the 
organization's religious books and magazines. The work areas are fre- 
quently used at night as sleeping areas since most of the devotees live in 
the rooms in which they work. The devotees follow a seven-hour daily 
regimen of communal and individual daily prayers, meditations, chant- 
ing, and attendance at temple services and observe a strict diet which ne- 
cessitates living in the temple complex. Property used for housing the 
devotees in the temple complex is exempt as reasonably necessary for the 
fulfillment of the organization's religious objectives. 
NOTE: Authority cited: Section 15606(c), Government Code. Reference: Sections 
214, 214.01, 214.1., 214.2, 2M, 254.5 and'255. Revenue and Taxation Code; and 
Article XIll, Sections (4)b and (5), California Constitution. 

History 
1. New section filed 12-13-99; operative 12-31-99 pursuant to Government 

Code section 11343.4(d) (Register 99, No. 51). 

§ 138. Exemption for Aircraft Being Repaired, Overhauled, 
IVIodified or Serviced. 

(a) Scope of Exemption. Any aircraft, certificated or noncertificated, 
which is in California on the lien date solely for the purpose of being re- 
paired, overhauled, modified, or serviced is exempt from personal prop- 
erty taxation. Aircraft operated intrastate in or interstate into California 
and aircraft normally based in California do not qualify for exemption. 

(b) Qualifying Certificated Aircraft. Aircraft that qualify for exemp- 
tion include certificated aircraft that have been taken out of revenue ser- 
vice by an air carrier: 

(1) for the purpose of being repaired, overhauled, modified, or serv- 
iced; and, 

(2) with an executed contract or a specific written plan for the purposes 
described in subsection (b)(1). 

Aircraft in California solely for the purposes described in subsection 
(b)(1) include any incidental and attendant storage. 

(c) Interstate Operation. Certificated aircraft that have been taken out 
of revenue service under the provisions of subsection (b) above as of the 
lien date are not aircraft operated interstate into California for purposes 
of this rule. 

(d) The Valuation of Certificated Aircraft. Certificated aircraft, lo- 
cated in or outside of the state, that have been taken out of revenue service 
under the provisions of subsection (b) above, shall not be valued pursuant 
to section 401.15 of the Revenue and Taxation Code nor included in the 
allocation formula of section 1 152 of the Revenue and Taxation Code 
and rule 202, until the lien date next following the date that such aircraft 
are returned to revenue service. 

(e) Reporting by Air Carriers. When filing business property state- 
ments, air carriers shall indicate on the property statement or an attach- 
ment to the property statement those certificated aircraft which qualify 
for exemption pursuant to this section. Air carriers shall maintain records 
adequate to verify that these aircraft qualify for exemption. 

NOTE: Authority cited: Section 15606, Government Code. Reference-. SecVions 
220, 1 150, 1151, 1 152 and 1 154, Revenue and Taxation Code. 

History 
1. New section filed 12-14—2001 as an emergency; operative 12-14-2001 (Regis- 
ter 2001, No. 50). A Certificate of Compliance must be transmitted to OAL by 
4-15-2002 or emergency language will be repealed by operation of law on the 
following day. 
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2. New section refiled 4-3-2002 as an emergency; operative 4-3-2002 (Register 
2002. No. 14). A Certificate of Compliance must be transmitted to OAL by 
8-1-2002 or emergency language will be repealed by operation of law on the 
following day. 

3. Certificate of Compliance as to 4-3-2002 order transmitted to OAL 4-8-2002 
and tiled 5-20-2002 (Register 2002, No. 21). 

4. Editorial correction of subsection (d) (Register 2002, No. 35). 

§ 139. Restricted Access as Damage Eligible for 

Reassessment Relief Pursuant to Revenue and 
Taxation Code Section 170. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Section 
170, Revenue and Taxation Code. 

History 

1. New section filed 5-16-2002: operative 6-15-2002 (Register 2002, No. 20). 

2. Change without regulatory effect repealing section filed 7-1 1-2006 pursuant 
to secMon 100, title 1, California Code of Regulations (Register 2006, No. 28). 

§ 140. Welfare Exemption Requirements for Low-Income 
Housing Properties. 

(a) Definitions. The definitions set forth in this regulation shall govern 
the construction of Revenue and Taxation Code section 214, subdivision 
(g): 

( 1 ) "Low-income housing tax credits" means that the property owner 
is eligible for and receives state low-income housing tax credits pursuant 
to Revenue and Taxation Code sections 12205, 12206, 17057.5, 17058, 
236 1 0.4 and 236 1 0.5 or federal low-income housing tax credits pursuant 
to section 42 of the Internal Revenue Code. 

(2) "Government financing" means financing or financial assistance 
from local, state or federal government used for the acquisition, rehabi- 
litation, construction, development, or operation of a low-income hous- 
ing property in the form of: ( 1 ) tax-exempt mortgage revenue bonds; (2) 
general obligation bonds; (3) local, state or federal loans; (4) local, state 
or federal grants; (5) any loan insured, held, or guaranteed by the federal 
government; or (6) project-based federal funding under section 8 of the 
Housing Act of 1 937. The term "government financing" does not include 
properties that solely receive federal rental assistance through tenant 
rent-subsidy vouchers under section 8 of the Housing Act of 1937. 

(3) "Other legal document" means a document that is adopted as a res- 
olution or statement of policy by an organization's board of directors, or 
executed by an organization's chief executive officer, provided that the 
board of directors has delegated this authority in writing to the chief 
executive officer, that restricts the property's use to low-income hous- 
ing, such that a minimum of 90% of the units of the property are made 
continuously available to or occupied by lower income households at 
rent levels that do not exceed those prescribed by section 50053 of the 
Health and Safety Code. 

(4) "Lower income households" means "lower income households" as 
defined by section 50079.5 of the Health and Safety Code. 

(5) "Recorded deed restriction" means a deed recorded as an encum- 
brance against title to the property in the official records of the county in 
which the property is located, which specifies that all or a portion of the 
property's usage is restricted to rental to lower income households and 
identifies the number of units restricted to use as low-income housing. 

(6) "Regulatory agreement" means an enforceable and verifiable 
agreement with a government agency that has provided low-income 
housing tax credits or government financing for the acquisition, rehabi- 
litation, construction, development or operation of a low-income hous- 
ing property that restricts all or a portion of the property' s usage for rental 
to lower income households. The regulatory agreement shall identify the 
number of units restricted for use as low-income housing, specify the 
maximum rent allowed for those units, and be recorded in the county in 
which the property is located. Until such time as the Regulatory Agree- 
ment is finalized and recorded, the Preliminary Reservation Letter from 
the California Tax Credit Allocation Committee or California Debt Limit 
Allocation Committee Bond Cap Allocation Letter is acceptable. 

(b) Qualified Claimants. Claimants may qualify for the welfare ex- 
emption for low-income housing properties provided that the require- 
ments set forth in either ( 1 ) or (2) below are met: 



( 1 ) All claimants listed under Revenue and Taxation Code section 2 1 4, 
subdivision (g)(1) as a qualifying organization, including limited part- 
nerships in which the managing general partner is an eligible nonprofit 
corporation or an eligible limited liability company, may qualify for the 
exemption for a particular property provided that: 

(A) the claimant receives low-income housing tax credits or govern- 
ment financing for the particular property; and 

(B) the property is subject to a recorded deed restriction or a regulatory 
agreement which is recorded in the county in which the property is lo- 
cated. 

(2) All low-income housing properties, subject to restrictions im- 
po.sed by an other legal document, defined in subdivision (a)(3) above, 
owned by claimants listed under Revenue and Taxation Code section 
214, subdivision (g)(1) as a qualifying organization, other than limited 
partnerships in which the managing general partner is an eligible non- 
profit corporation or an eligible limited liability company, qualify for the 
welfare exemption but the amount of the exemption shall not exceed 
$20,000 in tax for a single claimant with respect to a single or multiple 
properties as provided in Revenue and Taxation Code section 214, subdi- 
vision (g)(1)(C). 

(c) Low-Income Housing Tax Credits and Government Financing. 
For purposes of subdivision (b)( 1 )( A) above, a property has low-income 
housing tax credits or government financing, as defined in subdivisions 
(a)(1) and (a)(2), respectively, for the period of time that a regulatory 
agreement or recorded deed restriction restricts the use of all or any por- 
tion of the property for rental to lower income households even if the gov- 
ernment financing has been refinanced or has been paid in full, or the al- 
location of the low-income housing tax credits has terminated or expired, 
provided that the government agency that is a party to the regulatory 
agreement continues to monitor and enforce compliance with the terms 
of the regulatory agreement. 

(d) Percentage of Units and Rent. 

(1) For claims qualifying under subdivision (b)(1) above, an exemp- 
tion shall be granted equal to that percentage of the value of the property, 
which is made continuously available for rental to or occupied by lower 
income households at rents that do not exceed those prescribed by section 
50053 of the Health and Safety Code, or. to the extent that the terms of 
the regulatory agreement or recorded deed restriction conflict with sec- 
tion 50053, rents do not exceed those prescribed by such terms. 

(2) The percentage of the value of the property qualifying for the ex- 
emption is based on the actual use of the property for rental to lower in- 
come households for the qualifying rent, and is not limited to the percent- 
age designated for use by lower income households in the regulatory 
agreement, recorded deed restriction, or other legal document. Units re- 
served for the resident property manager are included in the percentage 
of units that qualify for the exemption. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
214, Revenue and Taxation Code. 

History 

1. New section filed 6-23-2006; operative 7-23-2006 (Register 2006, No. 25). 

§ 1 40.1 . Requirements for Managing General Partner of 

Limited Partnership for Welfare Exemption for 
Low-Income Housing Properties. 

(a) Definitions. The definitions set forth in this regulation shall govern 
the construction of Revenue and Taxation Code section 214, subdivision 
(g), which provides the requirements for the welfare exemption for low- 
income housing properties owned by a limited partnership in which the 
managing general partner is an eligible nonprofit corporation or eligible 
Hmited liability company. 

(1) "General partner" means "general partner" as defined by section 
15611, subdivision (n) of the Corporations Code. 

(2) "Limited partner" means "limited partner" as defined by section 
1561 1, subdivision (q) of the Corporafions Code. 

(3) "Limited partnership" means a "limited partnership" as defined by 
section 15611, subdivision (r) of the Corporations Code, or a "foreign 
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limited partnership" as defined by section 13611. subdivision (/) of the 
Corporations Code. 

(4) "Limited partnership agreement" means any valid written agree- 
ment of the partners as to the affairs of a limited partnership and the con- 
duct of its business, including all amendments thereto. 

(5) "Majority in interest of the general partners" means more than 50 
percent of the interests of the general partners, and does not include the 
interests of any of the limited partners, in the current profits derived from 
business operations of the limited partnership. 

(6) "Managing general partner" means a general partner that: 

(A) is a nonprofit corporation, or an eligible limited liability company 
meeting the requirements of Revenue and Taxation Code section 214, 
designated in the limited partnership agreement as the "managing gener- 
al partner" of the limited partnership; 

(B) is authorized to receive a partnership management fee, or similar 
form of compensation, payable in the amount and the manner set forth 
in the limited partnership agreement or other agreement executed by all 
of the general partners for performing its duties; 

(C) has "material participation," as defined in subdivision (a)(7) be- 
low, in the control, management, and direction of the limited partner- 
ship's business; and 

(D) the officers and directors of the for-profit general partners, for- 



profit limited partners, or any of its for-profit affiliates, do not, as indi- 
viduals or collectively, have a controlling vote or majority interest in the 
nonprofit managing general partner. 

(7) "Material participation" means that the hmited partnership agree- 
ment or other agreement executed by all of the general partners expressly 
provides that the managing general partner: 

(A) has a right to vote in all the "major decisions," defined in subdivi- 
sion (a)(8) below; 

(B) performs "substantial management duties," defined in subdivision 
(a)(10) below; 

(C) directly, or indirectly under its supervision, manages the limited 
partnership; 

(D) annually conducts a physical inspection of the low-income hous- 
ing property to ensure that the property is being used as low-income 
housing and meets all of the requirements set forth in Regulation 1 40; and 

(E) annually submits a certification to the county assessor for the 
county in which the property is located that the low-income housing 
property meets all of the requirements set forth in Regulation 140. 

(8) "Major decisions" means those acts, if any, that require a vote of 
a majority in interest of the general partners. 

(9) "Partner" means a limited or general partner. 
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( 1 0) "Substantial management duties" means that tlie managing gen- 
eral partner actually performs five or more of the following partnership 
management duties on behalf of the limited partnership: 

(A) rents, maintains and repairs the low-income housing property, or 
if such duties are delegated to a property management agent, participates 
in hiring and overseeing the work of the property management agent; 

(B) participates in hiring and overseeing the work of all persons neces- 
sary to provide services for the management and operation of the limited 
partnership business; 

(C) executes and enforces all contracts executed by the limited part- 
nership; 

(D) executes and delivers all partnership documents on behalf of the 
limited partnership; 

(E) prepares or causes to be prepared all reports to be provided to the 
partners or lenders on a monthly, quarterly, or annual basis consistent 
with the requirements of the limited partnership agreement; 

(F) coordinates all present and future development, construction, or 
rehabilitation of low-income housing property that is the subject of the 
limited partnership agreement; 

(G) monitors compliance with all government regulations and files or 
supervises the fihng of all required documents with government agen- 
cies; 

(H) acquires, holds, assigns or disposes of property or any interest in 
property; 

(I) borrows money on behalf of the limited partnership, encumbers 
limited partnership assets, places title in the name of a nominee to obtain 
financing, prepays in whole or in part, refinances, increases, modifies or 
extends any obligation; 

(J) pays organizational expenses incurred in the creation of the part- 
nership and all operational expenses; 

(K) determines the amount and timing of distributions to partners and 
establishes and maintains all required reserves; and 

(L) ensures that charitable services or benefits, such as vocational 
training, educational programs, childcare and after-school programs, 
cultural activities, family counseling, transportation, meals, and linkages 
to health and/or social services are provided or information regarding 
charitable services or benefits are made available to the low-income 
housing tenants. 

(b) The managing general partner must maintain records and docu- 
ments evidencing the duties performed by the managing general partner. 
Such records and documents may include, but are not limited to: 

(1) accounting books and records; 

(2) tax returns; 

(3) budgets and financial reports; 

(4) reports required by lenders; 

(5) documents related to the construction or rehabilitation of real prop- 
erty; 

(6) legal documents such as contracts, deeds, notes, leases, and deeds 
of trust; 

(7) documents related to complying with government regulations and 
filings; 

(8) documents related to property inspections; 

(9) documents related to charitable services or benefits provided or the 
information provided regarding such services or benefits; 

(10) reports prepared for the partners; 

(11) bank account records; 

(12) audited annual financial statement of the limited partnership; and 

(13) property management agreement. 

(c) Substitution of Managing General Partner. A limited partnership 
in which the managing general partner is an eligible nonprofit corpora- 
tion or an eligible limited liability company that has qualified for the wel- 
fare exemption for low-income housing may allow a substitution of its 
managing general partner by another eligible nonprofit corporation or el- 
igible limited liability company without affecting the organizational 
qualification for the welfare exemption provided that: 



( 1 ) the limited partnership agreement authorizes the withdrawal or re- 
moval of the managing general partner and the admission of a substitute 
managing general partner on the same effective date and such admission 
of the substituting managing general partner into the limited partnership 
is in compliance with the requirements of section 15641 of the Corpora- 
tions Code; and 

(2) the substitute managing general partner meets all of the require- 
ments of a managing general partner set forth in subdivision (a)(6) above. 

(d) Delegation of Authority Clause. If the limited partnership agree- 
ment contains a delegation of authority clause, such clause must provide 
either that: 

( 1 ) the managing general partner may not delegate any of its substan- 
tial management duties defined in (a)(10) above; or 

(2) the managing general partner may delegate its substandal manage- 
ment duties, defined in (a)(10) above, to persons who, under its supervi- 
sion, may perform such duties for the partnership subject to the supervi- 
sion by the managing general partner. If the managing general partner 
elects to delegate one or more of its substantial management duties, the 
managing general partner must demonstrate that it is actually supervising 
the performance of the delegated dufies. 

(e) Certification Requirements. The limited partnership must file for 
and receive a supplemental clearance certificate from the Board as pro- 
vided in Regulafion 140.2. 

(f) The provisions of this regulafion shall apply prospectively to claims 
or applications for the welfare exemption under Revenue and Taxation 
Code section 214 and supplemental clearance certificates under Regula- 
tion 140.2, filed on or after the effective date of this regulation. For sup- 
plemental clearance certificates issued prior to the effective date of this 
regulation, claimants shall have until the January 1 , 2007 lien date to be 
in compliance with this regulation unless the Board has issued a written 
notice of noncompliance. If the Board has issued such nofice, claimant 
shall have 90 days from the date of the notice to comply with this regula- 
tion. Upon written request for an extension of fime prior to the expiration 
of the 90-day period to comply, the Board shall grant a reasonable 
amount of fime to comply with this regulation. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
214, Revenue and Taxation Code. 

History 

1. New section filed 6-23-2006; operative 7-23-2006 (Register 2006, No. 2.5). 

§ 140.2. Requirements for Supplemental Clearance 

Certificate for Limited Partnership for Welfare 
Exemption for Low-Income Housing 
Properties. 

(a) A limited partnership in which the managing general partner is an 
eligible nonprofit corporation or eligible limited liability company, 
meeting the requirements of Regulation 140.1, that owns low-income 
housing property for which it will claim the welfare exemption shall file 
with the State Board of Equalizadon an applicadon for a Supplemental 
Clearance Certificate for each low-income housing property. 

(b) A Supplemental Clearance Certificate may be granted only if the 
managing general partner has already been granted an Organizational 
Clearance Cerfificate by the State Board of Equalizadon, as required un- 
der Revenue and Taxadon Code section 254.6. 

(c) In order to qualify for a Supplemental Clearance Certificate, the 
general partners of the limited partnership, including the managing gen- 
eral partner, must cerdfy under penalty of perjury under the laws of the 
State of California, that: 

(1) The acquisidon, construcdon, rehabilitadon, development, or op- 
eradon of the property, or any combination of these factors, is financed 
with low-income housing tax credits or government financing, as de- 
fined in Regulafion 140; 

(2) There is an enforceable and verifiable regulatory agreement or re- 
corded deed restricdon, as defined in Regulafion 140, that restricts all or 
a portion of the property's usage for rental to lower income households 
and the units designated for use by lower income households are continu- 
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ously available to or occupied by lower income households at rents that 
do not exceed those prescribed by the terms of a regulatory agreement or 
recorded deed restriction, as defined in Regulation 140 or to the extent 
that none are provided in the regulatory agreement or recorded deed re- 
striction, at rents that do not exceed those prescribed by section 50053 of 
the Health and Safety Code; 

(3) Funds that would have been necessary to pay property taxes are 
used to maintain the affordability of, or reduce rents otherwise necessary 
for, the units to be occupied by lower income households; 

(4) The managing general partner meets the requirements of Regula- 
tion 140.1; and 

(5) All of the information provided as part of the application for the 
Supplemental Clearance Certificate, including any accompanying state- 
ments or documents, is true, correct, and complete to the best of the 
knowledge and belief of the person(s) signing the application. 

(d) The following information and documents shall be provided in or 
with the application for a Supplemental Clearance Certificate: 

( 1 ) Legal name of the limited partnership; 

(2) Legal name of the managing general partner of the limited partner- 
ship, its corporate identification number and mailing address, and the 
date that it became the managing general partner of the limited partner- 
ship; 

(3) Name, title, telephone number, and e-mail address of person sign- 
ing the application for the Supplemental Clearance Certificate; 

(4) The Organizational Clearance Certificate number and the date of 
issuance to the managing general partner. If an Organizational Clearance 
Certificate has not been issued to the managing general partner, an ap- 
plication for an Organizational Clearance Certificate must be filed by the 
managing general partner; 

(5) Complete address of the property for which the limited partnership 
is seeking the welfare exemption, including the zip code, and the date the 
limited partnership acquired the property; 

(6) Fiscal year for which the application is made; 

(7) List of any additions or deletions of general partners in the limited 
partnership, if any, after its formation; 

(8) For Cahfomia limited partnerships, a copy of Secretary of State 
form LP- 1, Certificate of Limited Partnership, and, if applicable, Secre- 
tary of State form LP-2, Amendment to Certificate of Limited Partner- 
ship; for foreign limited partnerships, a copy of the formation document, 
and, if applicable, amendment documents, filed in the state or country of 
formation; 

(9) Copy of the regulatory agreement with a government agency, or a 
copy of a recorded deed restriction which verifies or evidences the receipt 
of low-income housing tax credits or government financing, as defined 
in Regulation 140; and 

(10) Copy of the grant deed, or if the land is not owned by the Hmited 
partnership, documents evidencing the limited partnership's ownership 
of the improvements. 

(e) The limited partnership shall include a copy of the Supplemental 
Clearance Certificate with its welfare exemption claim filed with the as- 
sessor of the county in which the property is located. 

(f) In the event that the general partner designated in the limited part- 
nership agreement no longer meets the definition of managing general 
partner, as defined in Regulation 140.1 , or the managing general partner 
withdraws from the partnership, the limited partnership shall report such 
event to the State Board of Equalization and the assessor of the county 
in which in property is located no later than the next succeeding annual 
filing deadline for the welfare exemption claim. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
214, 214.01, 254.5 and 254.6, Revenue and Taxation Code. 

History 

1. New section filed 6-23-2006; operative 7-23-2006 (Register 2006, No. 25). 



§ 143. Requirements for Irrevocable Dedication Clause 
and Dissolution Clause for Organizational 
Clearance Certificate for Welfare Exemption. 

(a) Definitions. For the puiposes of this regulation: 

( 1 ) "Dissolution clause" means a statement in the organizational docu- 
ments of a qualifying organization that upon the liquidation, dissolution, 
or abandonment of the qualifying organization, the exempt property will 
not inure to the benefit of any private person except another qualifying 
organization. 

(2) "Irrevocable dedication clause" means a statement in the organiza- 
tional documents of a qualifying organization that the property is irrevoc- 
ably dedicated exclusively to one or more qualifying purposes. 

(3) "Organizational document means the articles of incorporation of 
a corporation, or the articles of organization of a limited liability compa- 
ny, or the bylaws, articles of association, constitution or regulations of a 
community chest, fund, or foundation, or corporation chartered by an act 
of Congress. 

(4) "Qualifying organization" means a community chest, fund, 
foundation, nonprofit corporation, or eligible limited liability company, 
organized and operated exclusively for religious, hospital, scientific, or 
charitable purposes. Charitable purposes include educational purposes 
as defined in Revenue and Taxation Code section 214, subdivision (j). 

(5) "Qualifying purpose" means a religious, hospital, scientific or 
charitable purpose. Charitable purposes include educational purposes as 
defined in Revenue and Taxation Code section 214, subdivision (j). 

(b) In General. In order to quahfy for the welfare exemption provided 
in Revenue and Taxation Code section 214, among other requirements 
specified therein, the property owned by a qualifying organization must 
be irrevocably dedicated exclusively to one or more qualifying purposes, 
and upon the liquidation, dissolution, or abandonment of the qualifying 
organization, the property will not inure to the benefit of any private per- 
son except another qualifying organization. In order to satisfy these re- 
quirements, the organizational document of the qualifying organization 
must contain both an irrevocable dedication clause, which meets the re- 
quirements set forth in subdivision (c) below, and a dissolution clause, 
which meets the requirements set forth in subdivision (d) below. 

(c) Irrevocable Dedication Clause. Property is deemed to be irrevoc- 
ably dedicated exclusively to one or more qualifying purposes provided 
that a qualifying organization's organizational document contains a 
statement that irrevocably dedicates its property exclusively to one or 
more qualifying purposes. 

(1) If the organization's charitable purpose is educational purposes as 
defined in Revenue and Taxation Code section 214, subdivision (j), the 
irrevocable dedication clause shall state that the property is irrevocably 
dedicated to educational purposes as defined in section 214, or that the 
property is irrevocably dedicated to charitable and educational purposes 
meeting the requirements of Revenue and Taxation Code section 214. 

(2) If the irrevocable dedication clause states that the property is dedi- 
cated to purposes other than the qualifying purposes, the property does 
not qualify for the welfare exemption. 

(3) If the irrevocable dedication clause states that the property is irre- 
vocably dedicated to a "public" or "public benefit" purpose, the property 
does not qualify for the welfare exemption. 

(4) Tlie following examples illustrate irrevocable dedication clauses 
as defined in subdivision (a)(2) above: 

Example No. 1: The property owned by this organization is irrevoc- 
ably dedicated to charitable, scientific, hospital, or religious purposes. 

Example No. 2: The property owned by this organization is irrevoc- 
ably dedicated to charitable and educational purposes meeting the re- 
quirements of Revenue and Taxation Code section 214. 
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Example No. 3: The property owned by this organization is irrevoc- 
ably dedicated to educational purposes as defined in Revenue and Taxa- 
tion Code section 214, subdivision (j). 

Example No. 4: The property located in California owned by this orga- 
nization is irrevocably dedicated to charitable, scientific, hospital, or 
religious purposes. 

Example No. 5: The property owned by this organization is irrevoc- 
ably dedicated to charitable purposes within the meaning of section 
501(c)(3) of the Internal Revenue Code. 

Example No. 6: The property of this corporation is irrevocably dedi- 
cated to charitable purposes and no part of the net income or assets of this 
corporation shall ever inure to the benefit of any director, officer or mem- 
ber thereof or to the benefit of any private person. 

(d) Dissolution Clause. In order to qualify for the welfare exemption, 
the qualifying organization's organizational document must contain a 
dissolution clause, which specifically states that its property will be dis- 
tributed to another qualifying organization entity upon its liquidation, 
dissolution, or abandonment. 

( 1 ) If the dissolution clause in the organizational document designates 
a specific organization to receive the distribution, it must state that the 
designated organization is a qualifying organization that is organized and 
operated for a qualifying purpose. 

(2) The dissolution clause of the qualifying organization may provide 
that, upon the liquidation, dissolution, or abandonment of the qualifying 
organization, the property will inure to the benefit of a governmental en- 
dty. 

(3) The following examples illustrate dissolution clauses as defined in 
subdivision (a)(1) above: 

Example No. 1 : Upon the liquidation, dissolution or abandonment of 
this organizafion, its assets, remaining afterpayment or provision of pay- 
ment of all debts and liabilities of this organizafion, shall be distributed 
to an organization organized and operated for a charitable, scienfific, 
hospital, or religious purpose meedng the requirements of Revenue and 
Taxation Code secfion 214. 

Example No. 2: Upon the liquidafion, dissolution or abandonment of 
this organization, the proceeds or assets related to property located in 
California, remaining after payment or provision of payment of all debts 
and liabilifies of this organizafion, shall be distributed to an organizafion 
organized and operated for a charitable, scienfific, hospital, or religious 
purpose meefing the requirements of Revenue and Taxafion Code secfion 
214. 

Example No. 3: Upon the liquidafion, dissolufion or abandonment of 
this organizafion, its assets, remaining after payment or provision of pay- 
ment of all debts and liabilities of this organizafion, shall be distributed 
to an organization organized and operated exclusively for charitable and 
educafional purposes meeting the requirements of Revenue and Taxafion 
Code section 214. 

Example No. 4: Upon the liquidafion, dissolufion or abandonment of 
this organizafion, its assets, remaining after payment or provision of pay- 
ment of all debts and liabilifies of this organizafion, shall be distributed 
to an organization organized and operated exclusively for educafional 
purposes meeting the requirements of Revenue and Taxafion Code sec- 
fion 214, subdivision (j). 

Example No. 5: Upon the dissolufion or winding up of the corporafion, 
its assets remaining after payment, or provision for payment, of all debts 
and liabilifies of this corporafion shall be distributed to a nonprofit fund, 
foundation or corporafion which is organized and operated exclusively 
for charitable purposes and which has established its tax exempt status 
under secfion 501(c)(3) of the Internal Revenue Code. 

Example No. 6: Upon the dissolufion or winding up of the organiza- 
fion, its assets remaining after payment or provision of payment of all 
debts and fiabilifies of this organizafion, shall be distributed to a nonprof- 
it organization which is organized and operated exclusively for charita- 
ble purposes. 

(e) Failure to Meet Requirements. 



(1) If, at the fime of filing, the applicant's organizational document 
does not contain an irrevocable dedicafion clause and/or a dissolution 
clause which meets the requirements of subdivisions (c) and (d), respec- 
fively, the organizafion does not qualify for the Organizational Clearance 
Certificate under Revenue and Taxafion Code section 254.6. However, 
the applicant may be issued an Organizational Clearance Certificate for 
the fiscal year for which the Organizational Clearance Certificate is re- 
quested on its application if the applicant amends its organizational docu- 
ment to meet the requirements of subdivisions (c) and (d) and submits a 
cerfified copy of the amendment to the State Board of Equalization by the 
next succeeding lien date. 

(2) If, at the fime of filing, applicant's organizafional document did not 
contain an irrevocable dedication clause and/or a dissolution clause 
which meets the requirements of subdivisions (c) and (d), respecfively, 
and the applicant amends its organizational document to meet the re- 
quirements of subdivisions (c) and (d) after the next succeeding lien date, 
an Organizafional Clearance Cerfificate may be issued under Revenue 
and Taxafion Code section 254.6 for the fiscal year following the lien 
date by which the applicant amends its organizational document and sub- 
mits a cerfified copy of the amendment to the State Board of Equaliza- 
fion. 

(3) If the applicant amends its organizafional document, a certified 
copy of the amendments must be provided to the State Board of Equaliza- 
fion. 

(4) The county assessor may not approve a welfare exempfion claim 
unfil the State Board of Equalization has issued an Organizafional Clear- 
ance Cerfificate under Revenue and Taxation Code section 254.6. 
NOTE: Authority cited: Section 15606, Government Code Reference: Sections 
214, 214.01, 254.5 and 254.6, Revenue and Taxation Code. 

History 
] . New section filed 6-23-2006; operative 7-23-2006 (Register 2006, No. 25). 



Article 3.5. Special Classifications 

§151. Vessels Subject to the Four Percent Assessment. 

(a) A vessel which meets the requirements of secfion 130 of the Reve- 
nue and Taxafion Code shall be assessed at four percent of full cash value 
under the provisions of secfion 227 of said code if it is engaged or 
employed exclusively in one or more of the following activifies: 

(1 ) The taking and possession offish or other living resource of the sea 
for commercial purposes. 

(2) Instrucfion or research studies as an oceanographic research ves- 
sel. 

(3) Carrying or transporting seven or more people for hire for commer- 
cial passenger fishing purposes and holds a current certificate of inspcc- 
fion issued by the United States Coast Guard. A vessel shall not be 
deemed to be engaged or employed in activities other than the carrying 
or transporfing of seven or more persons for hire for commercial passen- 
ger fishing purposes by reason of that vessel being used occasionally for 
dive, tour, or whale watching purposes. For purposes of this subdivision, 
"occasionally" means 1 5 percent or less of the total operafing fime logged 
for the immediately preceding assessment year. 

(b) In determining whether a vessel is engaged or employed exclusive- 
ly for "commercial purposes" in paragraph (a)( 1 ) above or "commercial 
passenger fishing purposes" in paragraph (a)(3) the assessor shall consid- 
er the design of the vessel and the business engaged in by, or occupation 
of, the owner and any other person leasing or chartering the vessel. In 
considering the design of the vessel, the assessor shall determine whether 
the vessel has adequate carrying capacity, gear, and mechanical equip- 
ment sufficient to enable the owner to accomplish his intended commer- 
cial purpose. Any pleasure-boat use of the vessel is disqualifying irre- 
spective of whether the vessel is or is not licensed as a commercial vessel. 

(c) Prior to approving the claim of a vessel purporting to be engaged 
or employed exclusively as an oceanographic research vessel in para- 
graph (a)(2) the assessor shall require supporting documenlalion. Such 
documentation shall include one or more of the following: 
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(DA statement of the course of study with a recognized college or uni- 
versity. 

(2) The contract pursuant to which the vessel engages in research for 
a governmental agency, private foundation, or other organization. 

(3) A statement of the study being made, the procedure being used, and 
the estimated completion date. 

(d) Vessels that may qualify under this mle include those registered 
with or licensed by the Department of Motor Vehicles as well as those 
required to have and having a valid marine document issued by the De- 
partment of Transportation, Vessel Documentation Branch, U.S. Coast 
Guard or any federal agency subsequently granted licensing authority. 
This rule does not apply to vessels exempt from taxation under article 
XIII, sec. 3(1) of the Constitution of the State of California. 

(e) Tangible personal property subject to the four percent assessment 
shall include the vessel and all equipment and furnishings that are nor- 
mally required aboard the vessel during the accomplishment of the func- 
tions for which the vessel is being utilized. 

(1) Equipment includes navigational equipment such as radio trans- 
mitters, receivers, and other radio equipment, radar and sonar equipment, 
winches, anchors, lifeboats, engines, generators, signal systems, and oth- 
er operational equipment as well as necessary fishing or scientific equip- 
ment. It excludes, however, aircraft which is subject to taxation under 
Part 1 of Division 1 of the Revenue and Taxation Code. Equipment that 
is necessary for the accomplishment of the vessel's functions and is re- 
quired aboard during certain seasons or periods is also subject to the four 
percent assessment while stored ashore during the off-seasons or peri- 
ods. 

(2) Furnishings include stoves, dishes, bunks, chairs, fire extinguish- 
ers, tools, athletic or recreational equipment, and other property neces- 
sary for the accomplishment of the functions of the vessel or the comfort 
and convenience of the persons on board. Consumable supplies are not 
part of the vessel. Leased equipment and furnishings that are normally 
required aboard the vessel during the accomplishment of its functions are 
to be assessed at four percent of full cash value. 

(3) Tangible personal property that is necessary in maintaining, servic- 
ing, or repairing the vessel or its equipment and furnishings but is not nor- 
mally required aboard the vessel is not subject to the four percent asses- 
sment. Examples of this type of property are: cranes affixed to the dock 
and used in loading or unloading the vessel; communication equipment 
maintained ashore and used in communicating with the vessel; and scien- 
tific equipment maintained ashore and used in processing data compiled 
by a research vessel. 

NoTE: Authority cited: Section 15606, Government Code. Reference: Sections 
130, 135 and 227, Revenue and Taxation Code. 

History 

1. New Article 3.5 (Section 151) filed 1-9-70; effective thirtieth day thereafter 
(Register 70, No. 2). 

2. Amendment filed 2-18-75; effective thirtieth day thereafter (Register 75, No. 
8). 

3. Amendment filed 12-26-75; effective thirtieth day thereafter (Register 75, No. 
52). 

4. Amendment of NOTE filed 10-26-77; effecdve thirtieth day thereafter (Regis- 
ter 77, No. 44). 

5. Amendment filed 5-5-81; effective thirtieth day thereafter (Register 81, No. 
19). 

6. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 
3). 

7. Change without regulatory effect amending section and Note filed 12-15-97 
pursuant to section 100. title 1 , California Code of Regulations (Register 97, No. 
51). 



§ 152. Computer Programs Storage Media. 

(a) Computer programs shall not be valued for purposes of property 
taxation, except with respect to the valuation of storage media as pro- 
vided in section 995 of the Revenue and Taxation Code. A licensor of a 
computer program who does not own, claim, possess or control the stor- 
age media on which the program is embodied or stored shall not be sub- 
ject to assessment with respect to the value of the licensor's copyright in- 
terest in the computer program, or with respect to the value of the license 
fees charged for the use of the computer programs. 



(b) Storage media for computer programs, as defined in section 995 of 
the Revenue and Taxation Code, shall be valued as if there were no com- 
puter program on such media except basic operational programs. 

(c) In accordance with Revenue and Taxation Code Section 405. stor- 
age media for computer prograins shall be assessed to the person owning, 
claiming, possessing or controlling the storage media on the lien date. 
Storage media shall not be assessed to the owner of the copyright in the 
computer program embodied or stored on the media if the owner of the 
copyright does not also own, claim, possess or control the storage media 
subject to assessment. 

(d) The term "basic operational program" refers to a "control pro- 
gram,'" as defined in section 995.2 of the Revenue and Taxation Code, 
that is included in the sale or lease price of the computer equipment. A 
program is included in the sale or lease price of computer equipment if 
(i) the equipment and the program are sold or leased at a single price, or 
(ii) the purchase or lease documents set forth separate prices for the 
equipment and the program, but the program may not be accepted or re- 
jected at the option of the customer. 

(e) In valuing computer equipment that is sold or leased at a single 
price not segregated between taxable property and nontaxable programs 
as defined in section 995.2 of the Revenue and Taxation Code, the asses- 
sor, lacking evidence to the contrary, may regard the total amount 
charged as indicative of the value of taxable tangible property. 

(f) A person claiming that a single-price sale or lease includes charges 
for nontaxable programs and services should be required to identify the 
nontaxable property and services and supply sale prices, costs or other 
information that will enable the assessor to make an informed judgment 
concerning the proper value to be ascribed to taxable and nontaxable 
components of the contract. 

(g) When the nontaxable components of a package composed of com- 
puter hardware, basic operational programs and nontaxable programs 
and services may be accepted or rejected at the option of the customer and 
the charge for each is itemized, such itemization constitutes evidence of 
the value of the component. Prices charged, whether at the wholesale or 
the retail level, for hardware only or hardware and basic operational pro- 
grams also constitute evidence of the value of such property that may be 
used in segregating values when taxable and nontaxable properties or 
services are covered by a single-price contract. 

(h) Example 1 (Personal Computers). 

Included in the price of every IBM and IBM compatible personal com- 
puter and every Apple and every Apple compatible personal computer 
is a basic input output system (BIOS). BIOS is a copyright computer pro- 
gram that controls basic hardware operations, such as interactions with 
diskette drives, hard disk drives and the keyboard, that the facilitates the 
transfer of data and control instructions between the computer and pe- 
ripherals. The operation of other computer programs, such as the various 
versions of Disk Operating Systems (DOS), Windows, OS/2, UNIX and 
similar programs, is possible only through the facilities provided by 
BIOS, but operational programs other than BIOS are not in themselves 
fundamental and necessary to the functioning of the computer. 

(2) Example 2 (Mainframe Computers). 

Included in the price of the IBM mainframe computers is a license to 
use IBM's Licensed Internal Code (LIC) on the computer. LIC is a set of 
copyrighted computer programs (commonly referred to in the computer 
industry as microcode) that include the prograins that implement the ba- 
sic functions of the mainframe computer and operate the control logic 
necessary to execute user instructions to the computer. Manufacturers of 
other computers likewise include in the price of their computers the mi- 
crocode necessary to implement the basic functions of the computer. The 
operation of other computer programs is possible only through the facili- 
ties provided by microcode, but operational programs other than micro- 
code are not in themselves fundamental and necessary to the functioning 
of the computer. 

Note: Authority cited: SecUon 15606, Government Code. Reference: Article 
XIII, Section 2, California Consdtution; Sections 110, 401, 405, 995 and 995.2, 
Revenue and Taxation Code; and Stats. 1972, Ch. 165, sec 2. (p.385). 

History 
1. New section filed 9-19-72; effective thirtieth day thereafter (Register 72, No. 
39.) 
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2. Repealer and new section filed 2-26-74 as an emergency; effective upon filing. 
Certificate of Compliance included (Register 74, No. 9). 

3. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

4. New subsections (a) through (d), amendment of existing text to add subsection 
designators (e) through (g), new examples 1 and 2, and amendment of Noth 
filed 10-4-96; operative 1 1-3-96 (Register 96, No. 40). 

§ 153, Liquefied Petroleum Gas Tanks. 

(a) Definition. For purposes of this regulation, the term "liquefied pe- 
troleum gas tank" (LPG tank) means and includes a tank used as a means 
of storage, delivery, or transfer of liquefied petroleum gas products. The 
term also includes related equipment, apparatus, gauges and meters, at- 
tached to or installed on the tank. 

(b) An LPG tank shall be considered leased or rented if the purchaser 
of the liquefied petroleum gas is required to pay: ( I ) sales or use tax mea- 
sured by the purchase price or a separately stated lease or rental price of 
the tank; or (2) installation fees or charges, maintenance fees or charges, 
rent, or any other separately stated periodic charge on the LPG tank. 

(c) The ultimate consumer of an LPG tank is determined as follows: 

( 1 ) A lessee or renter of an LPG tank, as defined in subdivision (b), is 
the ultimate consumer of the tank for the purposes of tliis regulation if the 
property is leased or rented for an extended but unspecified period or for 
a term of more than six months. 

(2) The owner of the LPG tank is the ulfimate consumer of the tank for 
purposes of this regulafion if the property is leased or rented, as defined 
in subdivision (b), for a period of six months or less. 

(3) The owner of the LPG tank is the ultimate consumer of the tank if: 
(i) the LPG tank is not considered leased or rented pursuant to subdivi- 
sion (b) of this regulation; and, (ii) the LPG tank is not considered exempt 
business inventory in accordance with regulation 133. 

(d) LPG tanks shall be valued in the hands of the ultimate consumer 
as defined in subdivision (c) of this regulation, and in accordance with 
regulations 4, 6, 8, and 10; provided, however, that in applying regulation 
10, the term "loaned" in reference to tanks and references to the tax situs 
in subdivisions (c) and (d) shall not be factors in valuing the LPG tanks. 
NOTE: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII, Section 1(a), Cahfomia Constitution; Sections 110 and 401, Revenue and 
Taxation Code. 

History 
1. New section filed 4-28-2000; operative 5-28-2000 (Register 2000, No. 17). 



Article 4. 



Information from Taxpayers and 
Audits 



§ 1 71 . Board-Prescribed Forms for Property Statements. 

(a) Content, Arrangement, and Approval of Property Statements. Ex- 
cept as specifically authorized by the board with respect to heading, name 
and address of the taxpayer, locadon of the property, assessor's use col- 
umns, and the like, the assessor shall not change, add to, or delete the spe- 
cific wording of property statement forms or mineral production report 
forms prescribed by the board or change the sequence of the questions. 



but the assessor may otherwise arrange the content and alter the size and 
design of a property statement or mineral production report form to meet 
the needs of office procedures and facilities. 

(b) Annually, on or before October 13, the assessor shall notify the 
board, on a checklist provided by the board, of those board-prescribed 
property statement and report forms, including instructions, which the 
assessor: 

(1) will reproduce from the current prototype forms and instructions 
distributed by the board for use for the succeeding assessment year; 

(2) will produce by other means for use for that year; and 

(3) will have no need. 

(c) When filing the checklist, the assessor shall submit to the board (ei- 
ther in hard copy or electronically) for approval a copy of each form, in- 
cluding instrucUons, which the assessor will produce by means other than 
reproducfion of the prototypes. If a form does not conform with the speci- 
fications prescribed by the board, as required by section 452 of the Reve- 
nue and Taxation Code, section 15606 of the Government Code, and this 
rule, the assessor shall be notified in wrifing of the variances. The asses- 
sor shall submit a revised form within 30 days of the date of the notice. 

(d) Attachments to Property Statements. The assessor is not required 
to obtain board approval for instructions pertaining to the format of at- 
tachments that an assessee elects to furnish in lieu of entering the infor- 
mation on the prescribed property statement. However, such instructions 
shall include requirements that at least one copy of the property statement 
as printed by the assessor must be executed and contain appropriate refer- 
ences to the data on the attachment, and that all information required by 
the property statement must be furnished on the property statement or the 
attachments. 

(e) Time for Filing Mineral Production Reports. The assessor shall not 
require the filing of mineral production reports prior to April following 
the calendar year for which the report is prepared. 

(f) Assessor to Furnish Property Statements. The pertinent property 
statement form and instructions shall be furnished by the assessor to ev- 
ery person required by law or requested by the assessor to file a property 
statement and the pertinent report form shall be furnished by the assessor 
to every person requested to file a mineral production report. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
441, 441.5, 452 and 469, Revenue and Taxation Code. 

History 

1. Amendment filed 8-7-73; effective thirtieth day thereafter (Register 73. No. 
32). For prior history, see Register 69. No. 38. 

2. Amendment filed 3-4-82; effective thirtieth day thereafter (Register 82, No. 
10). 

3. Amendment filed 9-29-83; effective thirtieth day thereafter (Register 83, No. 
40). 

4. Amendment filed 1-23-2008; operative 2-22-2008 (Register 2008, No. 4). 

§ 1 72. Execution of Property Statements and Mineral 
Production Reports. 

(a) Property statements and mineral production report forms pre- 
scribed by the board and filed with the assessor or the board shall be 
signed by the assessee, a partner, a duly appointed fiduciary, or an agent. 
When signed by an agent or employee other than a member of the bar. 



[The next page is 19. 
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a certified public accountant, a public accountant, an enrolled agent, or 
a duly appointed fiduciary, the assessee's written authorization of the 
agent or employee to sign the statement on behalf of the assessee shall 
be filed with the assessor. For purposes of this section, "enrolled agent" 
means any person who is authorized, as of the date the statement or report 
is signed, to practice before the Internal Revenue Service as an enrolled 
agent. The assessor may at any time require a person who signs a property 
statement and who is required by this section to have written authoriza- 
tion to provide proof of his authorization. 

(b) In the case of a corporate assessee, the property statement and min- 
eral production report shall be signed by an officer or by an employee or 
agent whom the board of directors has designated in writing (other than 
those excepted in (a) above), by name or by title, to sign such statements 
on behalf of the corporation. The board of directors may appoint a person 
or persons to designate such employee or agent. A record of the written 
authorization or the appointment and designation required by this sub- 
section shall be retained by the assessee for a period of six years from the 
date of its execution. 

(c) Property statements and mineral production reports, regardless of 
where executed, shall be declared to be true and correct and be signed un- 
der the penalty of perjury. Property statements and mineral production 
reports signed by an agent or other representative of the assessee shall in- 
clude a declaration signed under the penalty of perjury which shall speci- 
fy that the person signing is authorized to sign on behalf of the assessee. 

(d) Neither the assessor nor the board shall knowingly accept any 
signed property statement or mineral production report that is not ex- 
ecuted in accordance with the requirements of this section. 

(e) A property statement or a mineral production report that is un- 
signed does not constitute a valid filing. The penalty imposed by Section 
463 of the Revenue and Taxation Code for failure to file shall be applica- 
ble to unsigned property statements. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
441, 452 and 463, Revenue and Taxation Code. 

History 

1 . New section filed 2-13-68; effective thirtieth day thereafter (Register 68, No. 
7). 

2. Amendment filed 1-23-70; effective thirtieth day thereafter (Register 70, No. 
4). 

3. Amendment of subsection (c) filed 1-19-71; effecfive thirtieth day thereafter 
(Register 71, No. 4). 

4. Amendment filed 12-20-71; effective thirtieth day thereafter (Register 71, No. 

52). 

5. Amendment of Note filed 10-26-77; effective thirtieth day thereafter (Register 
77, No. 44). 

6. Amendment of subsecdons (a) and (c) filed 5-1 1-94; operative 6-10-94 (Reg- 
ister 94, No. 19). 

§ 173. Who Must File a Property Statement. 

History 

1. New section filed 3-28-68 as an emergency; effective upon filing. Certificate 
of Compliance included. (Register 68, No. 13). 

2. Repealer filed 12-12-69; effective thirtieth day thereafter (Register 69, No. 50). 

§ 174. Penalty for Late Filing. 

NOTE: Authority cited: Secfion 15606, Government Code. 

History 

1. New section filed 3-28-68 as an emergency; effective upon filing; Certificate 
of Compliance included (Register 68, No. 13). 

2. Repealer filed 1-13-69; effective thirtieth day thereafter (Register 69, No. 3). 

3. Repealer filed 2-28-69; effective thirtieth day thereafter (Register 69, No. 9). 

§ 181. Board-Prescribed Mineral Production Reports. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
401, 441, 452 and 826, Revenue and Taxation Code. 

History 

1 . New section filed 1 0-1 0-68 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 68, No. 38). 

2. Repealer filed 9-1 8-69; effective thirtieth day thereafter (Register 69, No. 38). 



§ 1 91 . Property Tax Audits, General. 

The purpose of the audit is to collect data relevant to the determination 
of taxability, situs, and value of property. When an audit is to be made, 
the assessor, his deputy, or his authorized agent shall inform the taxpayer 
and arrange for the time and place to begin the audit. Upon completion 
of the audit, the taxpayer shall be given the auditor's findings in writing 
with respect to data which would alter any previously enrolled asses- 
sment. The taxpayer shall be given an opportunity to make written and/or 
oral response thereto, and his written comments shall become part of the 
audit report. 

After having considered the results of the audit, including discussions 
with and written comments of the taxpayer, the assessor shall inform the 
taxpayer of his conclusions as to the value of the property and may ( 1 ) 
cause an escape assessment to be made, (2) make an assessment subject 
to penalty, or (3) inform the taxpayer of his right to a cancellation of 
assessment or a refund of taxes. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
469. Revenue and Taxation Code. 

History 

1. New section filed 6-23-67; effective thirtieth day thereafter (Register 67, No. 
25). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

3. Editorial correction of NOTE filed 7-30-82 (Register 82, No. 31). 

§192. Mandatory Audits. 

(a) When a taxpayer engaged in a profession, trade, or business owns, 
claims, possesses, or controls locally assessable fixtures and business 
tangible personal property in any county which according to the asses- 
sor's records, has a combined full value that equals or exceeds the 
amount specified by Section 469 of the Revenue and Taxation Code for 
each of four consecutive lien dates, the assessor shall complete an audit 
of the taxpayer's books and records 

( 1 ) at least once within the four fiscal years following the first of such 
four consecutive lien dates, and 

(2) at least once thereafter within each four-year period following the 
latest fiscal year covered by the preceding audit until relieved of this re- 
sponsibility by subdivision (b) of this section. 

Upon completion of an audit of the taxpayer's books and records, the 
taxpayer shall be given the assessor's findings in writing with respect to 
data that would alter any previously enrolled assessment. 

(b) After such a taxpayer's holdings fall below the amount specified 
by Section 469 of the Revenue and Taxation Code on any one lien date, 
the assessor shall not be required to audit the taxpayer's books and re- 
cords for that lien date and subsequent lien dates until the taxpayer's 
holdings again equal or exceed the amount specified by Section 469 of 
such code on four consecutive lien dates. 

(c) For purposes of this rule, farming is a business. The assessor, when 
making an audit pursuant to this section of a farming or ranching opera- 
tion, shall determine whether any racehorses taxable to the same taxpayer 
pursuant to part 12 of Division 1 of the Revenue and Taxation Code have 
been underreported or escaped assessment. 

(d) "Holdings" means the taxable value of locally assessable fixtures 
and the full cash value of locally assessable business personal property 
in the county. A "fiscal year" is the governmental fiscal year of July 1 
through June 30. "Fixtures" means any fixtures whose use or purpose di- 
rectly applies to or augments the process of function of a profession, 
trade, or business. 

(e) Nothing herein shall be construed to prohibit an assessor from au- 
diting the books and records of any taxpayer or for any period for which 
audits are not required by paragraph (a). 

NOTE: Authority cited: Secdon 15606, Government Code. Reference: Sections 
469 and 470, Revenue and Taxation Code. 

History 

1. Amendment of subsecdons (d) and (e) and new subsection (f) filed 10-26-73; 
effective thirtieth day thereafter (Register 73, No. 43). For prior history, see 
Register 71, No. 13. 

2. Amendment of subsecdons (a), (b), and (c) filed 12-22-76; effective thirtieth 
day thereafter (Register 76, No. 52). 
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3. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

4. Amendment filed 10-20-80; effective thirtieth day thereafter (Register 80, No. 

43). 

5. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 

3). 

6. Change without regulatory effect amending subsections (a)-(c) filed 4-29-96 
pursuant to section 1 00, title 1 , California Code of Regulations (Resister 96, No. 
18). 

7. Change without regulatory effect amending subsection (a)(2) filed 12-22-97 
pursuant to section 1 00, title 1 , California Code of Reeulations (Register 97. No. 

52). 



§193. Scope of Audit. 

When auditing a taxpayer under the requirements of section 192, an 
assessor may audit for only one of the fiscal years within the period speci- 
fied in section 532 of the Revenue and Taxation Code if no discrepancy 
or irregularity is found in the fiscal year selected for audit. When a dis- 
crepancy or irregularity is found in the fiscal year first selected for audit, 
the assessor shall audit the remaining fiscal years for which the statute of 
limitations has not run unless the documents in the audit report his con- 
clusion both (1) that the discrepancy or irregularity in the fiscal year first 
selected is peculiar to that fiscal year and (2) that the discrepancy or irreg- 
ularity did not permit the assessment of an escape under the provisions 
of sections 502, 503, 53 1 .3 or 53 1 .4 of the Revenue and Taxation Code. 

(b) If property of a taxpayer who meets the requirements of Section 
192 is selected by the board as an assessment sample item as part of its 
assessment practices surveys, the assessor of the county surveyed may 
consider the audit findings of the board's Assessment Standards Division 
as the fulfillment of Section 1 92 providing no discrepancy or irregularity 
exists between the findings and the corresponding property statement or 
report and providing he maintains a copy of such findings in his files. If 
the assessor determines that the findings disclose a discrepancy or irregu- 
larity between the taxpayer's books and records and the corresponding 
property statement or report, he shall ascertain the cause and audit all 
years within the statute of limitations applicable to escape assessments. 

(c) Nothing herein shall be construed to prohibit an assessor from au- 
diting or reauditing any or all statement or reports for which the statute 
of limitations has not run or to define the circumstances in which property 
that has escaped assessment can be added to the roll. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
469, Revenue and Taxation Code. 

History 

1. New secdon filed 4-12-68; effective thirtieth day thereafter (Register 68, No. 
15). 

2. Amendment filed 12-12-69; effective thirtieth day thereafter (Register 69, No. 
50). 

3. Amendment of subsection (b) filed 1-16-85; effective thirtieth day thereafter 
(Register 85, No. 3). 



Article 5. Situs 



§ 201 . Tax Situs of Air Carriers' Aircraft Components, 

Repair and Replacement Parts, and Supplies. 

Aircraft components, repair and replacement parts, and supplies 
owned, claimed, possessed, controlled, or managed by an air carrier shall 
be assessed at the place where they are situated on the lien date. Items 
which have been moved temporarily to another location for processing 
or repair, such as radio equipment being serviced or an engine being 
overhauled, do not acquire another situs for taxation by reason of tempo- 
rary removal from the place where they are habitually kept. 

Components, parts, and supplies do not acquire more than one taxable 
situs, although individual items may be rotated between storage and op- 
erational use on various aircraft over a period of time. 
NOTE: Authority cited: Section 15606, Revenue and Taxation Code. Reference: 
Sections 443 and 1019, and Article 6, Chapter 5, Part 2, Division 1, Revenue and 
Taxation Code. 



History 

1 . New Article 5 (Section 201 ) filed 2-14-67 as an emergency, effective upon fil- 
ing. Certificate of Compliance included (Register 67, No. 7). 

2. Amendment filed 1-13-69; effective thirtieth day thereafter (Register 69, No. 

3). 

3. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

§ 202. Allocation of Aircraft of Certificated Air Carriers and 
Scheduled Air Taxi Operators. 

(a) Air Taxis. An aircraft whose owner on the lien date used it in sched- 
uled air taxi service at any time during the representative period selected 
pursuant to subsection (f), or which has been purchased for scheduled air 
taxi service but not yet put into such service and not yet used in any other 
service, is assessable under sections 1 150 to 11 56 of the Revenue and 
Taxation Code and not under Part 10, Division 1 , or under other situs pro- 
visions of Part 2, Division 1 , of the Revenue and Taxation Code. 

(b) Situs. Aircraft of United States registry operated by certificated air 
carriers (within the meaning of section 1 150 of the Revenue and Taxation 
Code) or scheduled air taxis (within the meaning of subdivisions (a) and 
(b) of section 1 154 of the Revenue and Taxation Code) and flown in in- 
trastate, interstate, or foreign commerce shall be deemed to be situated 
only in those taxing agencies (within the meaning of section 404 of the 
Revenue and Taxation Code) in which the aircraft normally make physi- 
cal contact. The physical contact must be intentional rather than by acci- 
dent or as the result of an emergency, and it must involve embarking or 
disembarking of crew, passengers, or freight. 

( 1 ) Aircraft flying over the state without landing do not acquire situs 
for property tax purposes. Conversely, the situs of aircraft that depart 
from a taxing agency within the state, fly out of the state, and return to 
the same or another taxing agency within the state without landing out- 
side the state is within the state' s taxing jurisdiction throughout the flight. 

(2) Situs for property tax purposes is not affected by the legal or com- 
mercial domicile of the operator of the aircraft, except that foreign- 
owned and-based aircraft operated solely in foreign commerce do not ac- 
quire a situs within the state for property tax purposes. 

(c) Allocation Formula. The allocation formula to be used by each as- 
sessor is composed of two factors: (1 ) ground and flight time and (2) air- 
craft arrivals and departures. 

(1) The ground and flight time factor is the ratio of time allocable to 
an airport during a representative period to the total time during the repre- 
sentative period. 

(A) Time allocable to an airport is the amount of time a certificated air- 
craft (or scheduled air taxi) is on the ground at the airport, plus the portion 
of incoming and outgoing flight time computed pursuant to subsection 
(d). In computing the time allocable to the airport, the following shall be 
excluded: (1) all ground and flight time prior to the aircraft's first entry 
into the revenue service of the air carrier in control of the aircraft on the 
current lien date; and (2) all ground time in excess of 168 hours during 
each period the aircraft spent 720 or more consecutive hours on the 
ground. 

(B) Total time is the sum of the time allocable to the airport and the 
time allocable elsewhere during the representative period. In computing 
the total time, the following shall be excluded: (1) all ground and flight 
time prior to the aircraft's first entry into the revenue service of the air 
carrier in control of the aircraft on the current lien date. The ground and 
flight Ume factor shall be multiplied by 75 percent to obtain a weighted 
ground and flight time factor. 

(2) The aircraft arrivals and departures factor is the ratio of the number 
of arrivals at and departures from an airport during a representative peri- 
od to the total number of arrivals at and departures from all airports dur- 
ing the representative period. This factor shall be multiplied by 25 per- 
cent to obtain a weighted arrivals and departures factor. 

(3) The weighted ground and flight time factor shall be added to the 
weighted arrivals and departures factor. The sum of the two weighted 
factors yields the allocation ratio to be applied to the full cash value of 
the aircraft to determine the full cash value allocable to the airport. 
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(d) Allocation of Flight Time. For aircraft flying from one California 
airport to another California airport, the flight time attributable to each 
airport is one-half the flight time between the airports. For aircraft arriv- 
ing from an airport outside the state or leaving for an airport outside the 
state, the flight time from or to the state boundary shall be allocated to the 
California airport in which the aircraft first lands or last takes off, as the 
case may be. The flight time to the state boundary shall be computed as 
follows: (1 ) determine the mileage from the airport to the state boundary 
crossing point on a great circle flight to the first landing point outside the 
state; (2) divide this mileage by the total great circle mileage from the air- 
port to the first landing point outside the state: (3) multiply this percent- 
age by the total flight time from the airport to the first landing point out- 
side the state. The same procedure shall be used for inbound flights from 
outside the state. To allow for differences in take-off, landing, and cruis- 
ing speeds and for varying take-off and landing patterns, the time allo- 
cated to an airport shall not be less than five minutes for an incoming or 
an outgoing flight. In lieu of the actual flight time for a single flight, the 
average flight time between two ports, or between a port and the state 
line, for two or more flights of a single carrier or of more than one carrier 
shall be used when such an average is promulgated by the board unless 
the assessor has documented evidence which justifies departure from 
such average time. 

(e) Sources of Allocation Data. For scheduled operations, arrivals and 
departures and ground and flight time shall be derived from the carrier' s 
operating schedules. For nonscheduled operations, including, but not 
limited to, overhaul, pilot training, charter, military contract flights, and 
standby services, ground and flight time and arrivals and departures shall 
be derived from the carrier's recorded operations. 

(0 Representative Period. Annually, on or before December 20, the 
board shall consult with the assessors of the counties in which air carri- 
ers' aircraft normally make physical contact. On or before January 1 5, the 
board shall designate a representative period to be used by all assessors 
in assessing the aircraft of each carrier for the forthcoming fiscal year. 

(g) Application of Allocation Formula. The aircraft of certificated air 
carriers and scheduled air taxi operators shall be segregated by type, and 
a separate allocation ratio shall be computed for each type which has es- 
tablished a taxable situs within the state, excluding those makes within 
a type which have not established a taxable situs within the state. Each 
allocation ratio shall then be applied to the total value of the carrier's air- 
craft of each type to which the allocation ratio applies, excluding those 
makes within a type which have not established a tax situs within the 
state. Annually, the types shall be designated by the board in the same 
manner and at the same time the representative period is designated. Ex- 
amples of the types are as follows: 

( 1 ) Piston-powered 

(2) Turboprop-powered 

(3) Helicopter 

(4) Turbojet and Turbofan powered 

(A) Two engine 

(B) Three engine 

(C) Four engine 

(D) DC-8-60 series 

(E) Two engine widebody 

(F) Three engine widebody 

(G) Four engine widebody 

NoTE: Authority cited: Section 15606, Government Code. Reference: Sections 
11 50, 11 5 1 , 11 52, 11 53, 11 54, 1 1 55 and 1 1 56, Revenue and Taxation Code. 

History 

1. Amendment filed 2-24-70; effective thirtieth day thereafter (Register 70, No. 
9). For prior history, see Register 69, No. 50. 

2. New (g)(4)(F) filed 12-20-71; effective thirtieth day thereafter (Register 71, 
No. 52). 

3. Amendment of subsection (c) filed 2-26-74 as an emergency; effective upon 
filing. Certificate of Compliance included (Register 74, No. 9). 

4. Amendment of subsection (e) filed 12-26-75; effective thirtieth day thereafter 
(Register 75, No. 52). 

5. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 



6. Amendment filed 10-20-80; effective thirtieth day thereafter (Register 80, No. 
43). 

7. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 
3). 

8. Editorial correction of subsection (g)(4) filed 3-15-83 (Register 83, No. 12). 

9. Editorial conection of subsection (c) filed 10-31-83 (Register 83. No. 45). 

10. Amendment filed 5-13-98; operative 6-12-98 (Register 98. No. 20). 

§ 203. Goods in Transit. 

(a) Property moving in interstate or foreign commerce, whether enter- 
ing or leaving the state, are not subject to tax while in transit. 

Property moving in intrastate commerce on the lien date are taxable 
and have situs for that purpose as follows: 

( 1 ) Property being transported by an owner from one location to anoth- 
er has situs at the point of origin of the shipment regardless of the mode 
of transportation or the ownership of the means of conveyance. 

(2) Property being transported to a buyer has situs at its point of desti- 
nation unless the buyer demonstrates to the satisfaction of the assessor 
that the seller had title until delivery. Pursuant to the Uniform Commer- 
cial Code, f.o.b. designations, unless otherwise agreed between a seller 
and buyer, are delivery terms. Title to property remains with a seller until 
he has completed delivery by making the property available for disposi- 
tion by the buyer at the f.o.b. point. Retention of security interest by a sell- 
er shall be disregarded for purposes of determining situs. 

Property is in transit as part of interstate or intrastate commerce, as the 
case may be, when it has been delivered to a carrier or, if delivery to desti- 
nation is being made by the owner of the property, when he has actually 
started transporting the property to its destination. Transportation termi- 
nates when the property reaches its destination and is made available for 
disposition by the consignee of the shipment. 

The interruption of transportation for purposes incident to transporta- 
tion does not remove property from its in-transit status. The interruption 
of transportation for the business purpose or profit of the owner termi- 
nates the transportation and creates a situs for taxation at the place where 
the property is situated on the lien date. 

Thus, property remains in transit if the interruption is caused by a 
breakdown in the transportation system or equipment, the promotion of 
safe or convenient transit, or the accumulation by the carrier of sufficient 
cargo to make a load. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
1019, Revenue and Taxation Code; and Article XIII, Section 14, California Con- 
stitution. 

History 

1. New section filed 2-13-68; effective thirtieth day thereafter (Register 68, No. 
7). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

3. Amendment filed 1-18-83; effective thirtieth day thereafter (Register 83, No. 
3). 

§ 204. Leased Property. 

(a) Property leased or rented on a daily, weekly or other short-term ba- 
sis has situs at the place where the lessor normally keeps the property. 
Temporary absences from that location do not change the situs of the 
property. 

(b) The situs of property leased or rented for an extended, but unspeci- 
fied, period or leased for a term of more than six months shall be deter- 
mined on the basis of the lessee's use. 

(c) The assessor may place a single assessment on the roll for all leased 
personal property in the county that is assessed to the same taxpayer. Any 
property assessed pursuant to this subdivision shall, in the absence of evi- 
dence establishing otherwise, be deemed to be located at the taxpayer's 
primary place of business within the county. 

Note: Authority cited: Section 15606, Government Code. Reference: Sections 
623 and 1019, Revenue and Taxation Code; and Article XIII, Section 14, Califor- 
nia Constitution. 

History 

1. New section filed 2-13-68; effective thirtieth day thereafter (Register 68, No. 
7). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 
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3. Amendment filed 1-18-83; effective thirtieth day thereafter (Register 83, No. 
3). 

4. Change without regulatory effect designating first and second paragraphs as 
subsections (a) and (b), adding subsection (c). and amending NOTE filed 
12-1 1-97 pursuant to section 100, dtlel, California Code of Regulations (Reg- 
ister 97, No. 50). 



§ 205. Movable Property. 

(a) General. Movable property is all property which is intended to be, 
and is, moved from time to time from one location to another. Such prop- 
erty may be in-transit, consigned, or leased, and under such circuin- 
stances its situs is to be deterinined by reference to Section 203 or 204 
of this chapter. 

Movable property has situs where located on the lien date if it has been 
in the county for more than 6 of the 1 2 months immediately preceding the 
lien date and if it is to remain in or be returned to the county for any sub- 
stantial period during the 12 months immediately succeeding the lien 
date. Property which has been in the county for less than 6 of the 12 
months immediately preceding the lien date, but which is committed to 
use in the county for an indeterminate period or for more than six months, 
has situs there whether the use extends through or commences with the 
lien date. 

Property which does not have situs where located on the lien date pur- 
suant to the previous paragraph has situs at the location where it is nor- 
mally returned between uses or, if there is no such location, at the princi- 
pal place of business of the owner. 

(b) General Aircraft. Aircraft other than those subject to Revenue and 
Taxation Code sections 11 50 and 1 155 have situs for taxation purposes 
at the airport in which they are habitually situated when not in flight. An 
aircraft that spends a substantial amount of ground time at each of two 
or more airports has its tax situs at the airport where it spends the greatest 
amount of ground time. 

(c) This section does not apply to boats or racehorses. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Article 
XIII, Section 14, California Constitution. 

History 

1 . New section filed 2-13-68; effective thirtieth day thereafter (Register 68, No. 
7). 

2. Amendment filed 2-28-69; effective thirtieth day thereafter (Register 69, No. 
9). 

3. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

4. Amendment filed 10-20-80; effecfive thirtieth day thereafter (Register 80, No. 
43). 

5. Amendment of subsection (a) filed 1-18-83; effective thirtieth day thereafter 
(Register 83, No. 3). 

§ 206. Assessment of Artificial Satellites. 

An artificial satellite permanendy located in outer space does not have 
a tax situs in this state. 

NOTE; Authority cited: Section 15606, Government Code. Reference: California 
Constitudon, article XIII, Section 14; and Section 201, Revenue and Taxation 
Code. 

History 
1. New section filed 11-8-2001; operafive 1-1-2002 (Register 2001, No. 45). 



Article 6. Local Roll 



§ 251 . Notice and Application of Assessment Ratio. 

NOTE: Authority cited: Secdon 15606, Government Code. Reference: Secdon 
401, Revenue and Taxadon Code. 

History 

1 . Amendment filed 2-9-73 as an emergency; effecdve upon filing (Register 73, 
No. 6). For prior history, see Register 71, No. 4. 

2. Certificate of Compliance filed 4—5-73 (Register 73, No. 14). 

3. Amendment filed 12-26-75; effective thirtieth day thereafter (Register 75, No. 
52). 

4. Amendment of NOTE filed 10-26-77; effecdve thirtieth day thereafter (Regis- 
ter 77, No. 44). 

5. Repealer filed 3-4-82; effecdve thirtieth day thereafter (Register 82, No. 10). 



§ 252. Content of Assessment Roll. 

(a) Minimum Contents of "Machine-Prepared" or "Electronic" Local 
Rolls. "Machine-prepared" roll within the meaning of Revenue and Tax- 
ation Code Section 109.5 includes any preparation of the local roll by the 
assessor of each county by an electronic medium. In accordance with 
Revenue and Taxation Code Section 601 et seq., each local assessment 
roll shall contain, at a minimum, the following information: 

( 1 ) The name of the county. 

(2) Either the calendar year in which the roll is prepared or the fiscal 
year for which the taxes are levied. 

(3) An explanation of abbreviations and legends appearing on the roll. 

(4) On the secured roll, the assessor's parcel number or other legal de- 
scription that identifies each parcel of taxable land, each parcel for which 
an exemption is enrolled, and each taxable possessory interest in tax-ex- 
empt real estate to which the exemption authorized by Section 218 of the 
Revenue and Taxation Code has been applied. The assessment of the tax- 
able possessory interest shall not be a lien on the tax-exempt real estate 
and that fact shall be noted on the secured roll. 

(5) On the unsecured portion of the roll, the assessor's parcel number 
or other legal description that sufficiently identifies the location of each 
taxable possessory interest, improvement, or personal property. 

(6) The name of the assessee, if known. 

(7) The latest mailing address (not an e-mail address) of the assessee 
contained in the assessor's records. 

(8) The separately stated assessed values of all land, improvements, 
and personal property subject to taxation at general property tax rates (or 
payments in lieu of property tax computed by applying general property 
tax rates to fixed or variable "assessed values"), and the separately as- 
sessed values of any privately owned land, improvements, and personal 
property of a type that is exempt from taxation, but is subject to ad valo- 
rem special assessments when within a district levying such assessments. 
If real property is situated within a resource conservation district that is 
levying a special assessment, the assessed value of mineral rights must 
be separated from the land value. 

(9) The tax rate area in which each piece of property assessed is si- 
tuated. 

(10) The penalties imposed upon such assessments, in the form re- 
quired by section 261, Title 18 (Rule 261) of this code. 

(11) The assessed value of any property that escaped assessment in a 
prior year, together with the notation required by section 533 of the Reve- 
nue and Taxation Code. 

(12) The exempt amount of any assessed values required by paragraph 
(a)(8) to be enrolled, with identifying legends or distinctive positions for 
amounts allowed pursuant to any reimbursable exemption. 

(13) The total net taxable value. 

( 14) In a separate section of the roll, the assessed value of any personal 
property for which tax revenues are subject to allocation in a manner dif- 
ferent from that provided for general property tax revenues (e.g., general 
aircraft). 

(15) On the secured roll, a cross-reference notation made pursuant to 
Revenue and Taxation Code section 2190.2 that is adjacent to the asses- 
sment of any taxable land when a possessory interest in such land or an 
improvement thereon is separately assessed to another owner pursuant 
to section 2188.2 of the Revenue and Taxation Code. 

(16) Whenever the assessor determines that a change in ownership or 
the completion of new construction has occurred, the assessor shall place 
a notice of the pending supplemental billing on the roll being prepared 
and shall notify the auditor, who shall place a notation on the current roll 
or on a separate document accompanying the current roll that a supple- 
mental billing may be forthcoming. 

(17) After each assessment of tax-defaulted property, the assessor 
shall enter on the roll the fact that it is tax-defaulted and the date of decla- 
ration of the default. 

(18) Any other items required by the State Board of Equalization for 
the purpose of identification and valuation of all locally assessed proper- 
ty and the collection of property taxes thereon. 
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(b) Exempt Values Not Required to Be Enrolled. Parcel numbers or 
other legal descriptions of exempt real property may be entered on the 
roll without values. Alternatively, such exempt real property may be 
listed with values shown in a separate column or field (e.g., a comments 
field) or in the exemption column or field on lines that are coded in such 
manner as to preclude the addition of the values when the exemption col- 
umn or field is totaled; the exempt values shall not be shown in land or 
improvement columns or fields. 

(c) Content of Extended Roll. The extended assessment roll or new lo- 
cal assessment roll for the extension of taxes prepared by the county audi- 
tor shall contain, in addition to all of the contents required by subsection 
(a) of this rule at least the following: 

{ 1 ) The mailing address, if known, of the assessee. 

(2) The revenue district for each group if assessments are grouped by 
revenue district, and for each assessment if assessments are not so 
grouped. 

(3) All tax rates and ad valorem special assessment extensions re- 
quired by law. 

(4) The amount of tax to be paid on the property listed. The amounts 
due in installments shall be stated separately and shall be totaled. All rates 
applicable to any assessment may be combined into a single figure for 
purposes of computation and extension of the roll. 

(5) At the beginning of the roll, or at the beginning of each tax-rate 
area grouping on the roll, a list of all revenue districts levying taxes with- 
in each tax-rate area in the county. 

(6) An identification of each tax-defaulted property sold, with the date 
of sale. 

(d) Minimum Contents of Local Rolls Not "Machine-Prepared." 

(1) The local roll of each county utilizing a roll that is not "machine- 
prepared" within the meaning of Revenue and Taxation Code Section 

109.5 shall have the contents specified in subsections (a) and (c) of this 
rule. 

(2) The secured assessments shall be arranged in ascending parcel 
number order within tax-rate area groupings, with unparcelled proper- 
ties at the end of each tax-rate area group if there are both parcelled and 
unparcelled properties in the tax-rate area. 

(e) Approval of Roll Forms. 

( 1 ) Whenever the local assessment roll is to be prepared in a form other 
than that previously approved by the board, the assessor shall submit to 
the board for approval in duplicate by January 1 the forms to be used for 
the succeeding fiscal year. 

(2) Forms to be submitted include, but are not limited to, the following: 

(A) Secured roll prepared by the assessor. 

(B) Secured roll alphabetical index. 

(C) Unsecured roll prepared by the assessor. 

(D) Unsecured roll alphabetical index. 

(E) Notice of assessment. 

(F) Notice of supplemental assessment. 

(G) Notice of escape assessment. 

(H) Notice of proposed escape assessment. 

(3) When submitted for approval, each roll form listed in (2) shall be 
filled out with examples sufficient to illustrate its completed appearance, 
except that totals and summaries need not be shown. 

(f) Nothing in this regulation is meant to alter the intent of Section 

109.6 of the Revenue and Taxation Code. 

NOTE; Authority cited: Section 15606, Government Code. Reference: Sections 
75.30, 75.31, 109, 109.5, 109.6, 601, 602, 618, 619, 1612, 1614, 1646, 2152, 
2188.2, 2190, 2190.2 and 2601, Revenue and Taxation Code. 

History 

1. Amendment filed 7-20-71; effective thirtieth day thereafter (Register 71, No. 
30). For prior history, see Register 69, No. 3. 

2. Amendment of subsection (f)(1) filed 8-7-73; effective thirtieth day thereafter 
(Register 73, No. 32). 

3. Amendment of subsection (a) filed 2-18-75; effective thirtieth day thereafter 
(Register 75, No. 8). 

4. Amendment of Note filed 10-26-77; effective thirtieth day thereafter (Register 

77, No. 44). 



5. Amendment filed 1 1-15-85; effective thirtieth day thereafter (Register 85. No. 
46). 

6. Amendment of section and Noth filed 6-1 1-2002; operative 7-1 1-2002 (Reg- 
ister 2002, No. 24). 

7. Editorial correction of subsections (a) and (e)(2)(E) (Register 2002, No. 30). 

§ 253. Machine-Prepared Roll; Controls. 

NOTE: Authority cited: Section 15606. Government Code. Reference: Sections 
109. 109.5,618. 1612. 1614. 1646, 2152 and 2601, Revenue and Taxation Code. 

History 

1. Amendment filed 11-21-68 as an emeraency; effective upon filing (Register 
68. No. 44). 

2. Certificate of Compliance — Section 1 1422. 1 . Government Code, filed 1-13 -69 
(Register 69, No. 3). 

3. New Noth filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 
44). 

4. Amendment of subsection (a) filed 1 1-30-82; effective thirtieth day thereafter 
(Register 82, No. 49). 

5. Repealer filed 6-1 1-2002; operadve 7-1 1-2002 (Register 2002. No. 24). 

§ 254. Use of Board-Prepared Roll As Unextended Roll. 

Any county utilizing a machine-prepared roll whose county auditor 
prepares a new assessment roll on which to extend taxes may use the roll 
prepared by the state board for state-assessed properties as the unex- 
tended assessment roll. In such case, the assessments of state-assessed 
properties shall be kept in a separate section or sections of the extended 
roll, and the values shall be separately totaled. Prior to delivery of the ex- 
tended roll to the tax collector the auditor shall affix to the section or sec- 
tions of the extended roll containing state-assessed property an affidavit 
subscribed by him or her as follows: 

"I, , Auditor of County, swear that the attached 

roll is a reproduction of the assessments of state-assessed properties in 
this county as prepared and corrected by the State Board of Equalization, 
together with the extensions required by law." 

Nothing in this regulation is meant to alter the intent of section 109.6 
of the Revenue and Taxation Code. 

NOTE; Authority cited: Secdon 15606, Government Code. Reference: Secdons 
109, 109.5, 618, 1612, 1614, 1646. 2152 and 2601, Revenue and Taxation Code. 

History 

1. New Note filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 
44). 

2. Amendment of section and Note filed 6-1 1-2002; operadve 7-1 1-2002 (Reg- 
ister 2002. No. 24). 

§ 255. Enrollment of Supplemental Assessments. 

(a) When the period for claiming exemption has expired, and any ex- 
emptions have been processed, the assessor shall transmit the supple- 
mental assessment and the following information to the auditor: 

(1) Name and address, if known, of the assessee. 

(2) The parcel number or legal description of the property. 

(3) The tax rate area in which the property is located. 

(4) The new base year value of the property with the value for the land 
separated from the value for improvements. 

(5) The value of the property on the current roll, or the roll being pre- 
pared, or both. 

(6) The exemption applicable, if any. 

(7) The net supplemental assessment after exemption, or the values re- 
quired for the the auditor to calculate and bill the supplemental value. 

(8) The date of the change in ownership or completion of new 
construction. 

(b) The auditor shall apply the current year' s tax rate, as defined in Sec- 
tion 75.4 of the Revenue and Taxation Code, to the supplemental assess- 
ment or assessments, computing the amount of taxes that would be due 
for a full year. If the tax rate for the "roll being prepared" is known, the 
rate may be used with respect to the fiscal year to which it applies, rather 
than the current year's tax rate as defined in Section 75.4. If the tax rate 
for the "roll being prepared" is not known, the current year's tax rate as 
defined in Secdon 75.4 shall be used. For property on the supplemental 
roll, the taxes due shall be computed in two equal installments. 

(c) The taxes due shall be adjusted by a proration factor as set forth in 
Section 75.41 of the Revenue and Taxation Code to reflect the portion of 
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the tax year remaining as determined by the date on which the change in 
ownership occurred or the new construction was completed. In comput- 
ing the portion of the tax year remaining, the change in ownership or 
completion of new construction shall be presumed to have occurred on 
the first day of the month following the date on which change in owner- 
ship or completion of new construction occurred. 

(d) After computing the supplemental taxes due, if the total is twenty 
dollars ($20) or less, the auditor may cancel the amount as provided by 
Section 4986.8 of the Revenue and Taxation Code. 

(e) If the supplemental assessment is a negative amount, the auditor 
shall follow the procedures of section 75.41 of the Revenue and Taxation 
Code to determine the amount of refund to which the assessee may be en- 
titled. 

(f) No supplemental assessment authorized by this regulation shall be 
valid, or have any force or effect, unless it is placed on the supplemental 
roll on or before the applicable date specified in Revenue and Taxation 
Code section 75.11. 

(g) No limitations period specified in Revenue and Taxation Code sec- 
tion 75. 1 1 shall commence unless the filing or transmittal specified in the 
relevant paragraph has been completed. 

(h) If, before the expiration of the appUcable period specified in subdi- 
vision (f) for making a supplemental assessment, the taxpayer and the as- 
sessor agree in writing to extend the period for making a supplemental 
assessment, correction, or claim for refund, a supplemental assessment 
may be made at any time prior to the expiration of that extended period. 
The extended period may be further extended by successive written 
agreements entered into prior to the expiration of the most recent exten- 
sion. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
75.7, 75.1 1, 75.21, 75.40, 75.41 and 75.42, Revenue and Taxation Code. 

History 

I. New section filed 6-11-2002; operative 7-11-2002 (Register 2002, No. 24). 
For prior history, see Register 83, No. 3. 

§ 256. Tape Storage of Roll Data. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
109, 109.5, 618, 1612, 1614, 1646, 2152 and 2601, Revenue and Taxation Code. 

History 

1. Amendment filed 1 1-21-68 as an emergency; effective upon filing (Register 
68, No. 44). 

2. Certificate of Compliance — Section 1 1422.1, Government Code, filed 1-13-69 
(Register 69, No. 3). 

3. New Note filed 10-26-77; effecfive thirtieth day thereafter (Register 77, No. 

44). 

4. Editorial correction filed 11-23-83 (Register 83, No. 48). 

5. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 261 . Penalties; Form and Manner of Entry. 

(a) A penalty imposed under Sections 463, 503 or 504 of the Revenue 
and Taxation Code shall be entered on the local roll in any one of the fol- 
lowing forms: 

( 1 ) By adding 10 percent or 25 percent or the percentage or maximum 
allowable dollar amount prescribed by statute, as the case may be, to the 
assessed value of each class of property to which the penalty is applicable 
and referencing the values so increased to footnotes or entries in the com- 
ment field which read: "Includes % penalty or the maximum 

allowable dollar amount penalty added pursuant to Sec. , R & 

T Code," or words substantially to this effect. 

(2) By inserting the amount to be added to the assessed value of each 
class of property and identifying the penalty by an entry which reads: 
"Penalty added pursuant to Sec. , R & T Code," or words sub- 
stantially to this effect. 

(3) By entering the amount to be added to the assessed value of each 
class of property in another part of the roll, together with the name and 
address of the assessee, the tax-rate area code, the words "Penalty added 

pursuant to Sec. , R & T Code" or words substantially to this effect, 

and a cross reference to the place on the roll at which the assessed values 
are entered. When this manner of enrolling penalties is chosen, the as- 
sessed value entries shall be cross-referenced to the penalty entries. 



(b) A penalty imposed under sections 75. 1 2, 480, 480. 1 , 480.2, 480.7, 
and 482 of the Revenue and Taxation Code shall be added to the roll in 
the same manner as a special assessment and treated, collected, and sub- 
ject to the same penalties for the delinquency as all other taxes on the roll 
in which it is entered. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
482, 505, 533, 602 and 615, Revenue and Taxation Code. 

Hl.STORY 

1. New Sections 261 and 262 filed 10-6-66 as an emergency; designated effective 
10-6-66 (Register 66, No. 34). 

2. Certificate of Comphance— Section 1 1422.1, Gov. Code, filed 1 1-25-66 (Reg- 
ister 66, No. 41). 

3. Amendment filed 12-19-67 as an emersency; effective upon fiiine (Register 
67, No. 51). 

4. Certificate of Compliance filed 2-13-68 (Register 68, No. 7). 

5. Amendment filed 3-28-68 as an emergency; effective upon filing; Certificate 
of Compliance included (Register 68, No. 13). 

6. Amendment of Note filed 10-2(S-77; effecfive thirtieth day thereafter (Register 
77, No. 44). 

7. Amendment of section and Note filed 6-1 1-2002; operafive 7-1 1-2002 (Reg- 
ister 2002, No. 24). 

§ 262. Indexing Assessments of Escaped Property. 

NOTE: Reference: Sections 505, 533, and 615, Revenue and Taxation Code. 

History 

1. New Note filed 10-26-77; effecfive thirtieth day thereafter (Register 77, No. 
44). 

2. Repealer filed 6-1 1-2002; operafive 7-1 1-2002 (Register 2002, No. 24). 

§ 263. Roll Corrections. 

(a) Any error or omission not involving the exercise of value judgment 
which results in an incorrect entry or entries on the roll may be corrected 
after the roll is delivered to the auditor, provided that the correction is 
made within four years after the making of the assessment that is being 
corrected. 

( 1 ) If an error or omission not involving the exercise of value judgment 
is discovered as the result of an audit of a taxpayer's books and records, 
that error or omission may be corrected at any time prior to the expiration 
of six months after the completion of the audit. 

(b) Any error or omission involving the exercise of value judgment 
that arises solely from a failure to reflect a decline in the taxable value of 
real property as required by paragraph (2) of subdivision (a) of Revenue 
and Taxation Code section 5 1 shall be corrected within one year after the 
making of the assessment that is being corrected. 

(c) Any incorrect entry on the roll resulting from a defect of description 
or clerical error, as determined by the assessor upon audit, made by the 
assessee in the property statement or in other information or records 
which causes the assessor to assess taxable tangible property which was 
not subject to assessment or to assess taxable tangible property at a sub- 
stantially higher value may be corrected under this article. The correction 
shall be made after the roll is delivered to the auditor within the time peri- 
od for making escape assessments as provided in sections 532 and 532.1. 
The change to be made on the roll shall be certified to the auditor by the 
assessor. 

(d) If a correction will increase the amount of unpaid taxes, the asses- 
sor shall notify the assessee of the procedure for obtaining review by the 
county board under section 1 605 and the procedure for applying for can- 
cellation under section 4986. 

(e) If a correction will decrease the amount of unpaid taxes, the consent 
of the board of supervisors is necessary to make the correction. 

(f) Corrections authorized under this rule shall be made by the auditor 
upon delivery of the relevant information by the assessor. 

(g) The provisions of this rule do not apply to escape assessments 
caused by the assessee' s failure to report the information required by Ar- 
ticle 2 (commencing with Section 44 1 ) of Chapter 3 of Part 2 of Division 
1 of the Revenue and Taxation Code, and roll corrections are not a prereq- 
uisite for escape assessments or base year value corrections. 

(h) If the roll of any taxing agency in the course of preparation is lost 
or destroyed because of public calamity and is reconstructed from avail- 
able data, at any time before the declaration of default, the assessor may 
correct any erroneous assessment. The assessor shall: 
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( 1 ) Send certified notices of the correction to the tax collector, the au- 
ditor, and the Controller. 

(2) Enter the date and nature of the correction with reference to the 
property for which the correction is being made 

(i) On receipt of satisfactory, verified, written evidence that taxes have 
been entered on the secured roll as a lien on real property on which they 
are not legally a lien, the assessor shall transmit the evidence and his or 
her cancellation to the auditor. On direction of the board of supervisors, 
the auditor shall cancel the entry as a lien on that real property and reenter 
such taxes as follows: 

( 1 ) If the assessee has real property sufficient, in the assessor's opin- 
ion, to secure the payment of the taxes, as a lien on real property. 

(2) Where there is not sufficient real property to secure the taxes on 
locally-assessed property, the taxes shall be placed on the unsecured roll. 
In the case of state-assessed property, the taxes shall be placed on the se- 
cured roll. 

Note: Authority cited: Section 15606, Government Code. Reference: Sections 
4831, 4831.5, 4834, 4835, 4836, 4838 and 4840, Revenue and Taxation Code. 

History 
1. New section filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§264. Base Year Value Corrections. 

(a) Notwithstanding any other provision of the law, any error or omis- 
sion in the determination of a base year value pursuant to paragraph (2) 
of subdivision (a) of Section 1 10.1 of the Revenue and Taxation Code, 
including the failure to establish that base year value or the determination 
of a change in ownership, which does not involve the exercise of an asses- 
sor' s judgment as to value, shall be corrected in any assessment year in 
which the error or omission is discovered. 

( 1 ) The existence of a clerical error shall be proved by a preponderance 
of the evidence, except that if the correction is made more than four years 
after July 1 of the assessment year for which the base year value was first 
established, the clerical error shall be proved by clear and convincing evi- 
dence, including the papers in the assessor's office. 

(b) An error or an omission described in subdivision (a) which in- 
volves the exercise of an assessor's judgment as to value may be cor- 
rected only if it is placed on the current roll or roll being prepared, or is 
otherwise corrected, within four years after July 1 of the assessment year 
for which the base year value was first established. "The assessment year 
for which the base year value was first established" means the assessment 
year during which the assessor actually enrolls the new base year value 
resulting from a change in ownership or completion of new construction. 
An error or an omission involving the exercise of an assessor's judgment 
as to value shall not include errors or omissions resulting from the tax- 
payer's fraud, concealment, misrepresentation, or failure to comply with 
any provision of law for furnishing information required by Sections 441 , 
470, 480, 480. 1 , and 480.2 of the Revenue and Taxation Code, or from 
clerical errors. 

(c) If a correction authorized by subdivision (a) or (b) reduces the base 
year value, the assessor shall transmit the correction to the auditor by 
means of a notation on the roll and appropriate cancellations or refunds 
of tax shall be granted in accordance with Division 1 , Part 9 of the Reve- 
nue and Taxation Code. If the correction increases the base year value, 
the assessor shall transmit the information regarding the correction to the 
auditor by means of a notation on the roll and appropriate escape assess- 
ments shall be imposed in accordance with Division 1 , Part 2, Chapter 3, 
Article 4 of the Revenue and Taxation Code. 

(d) For purposes of this rule: 

( 1 ) "Assessment year" means an assessment year as defined in Section 
118. 

(2) "Clerical errors" means only those defects of a mechanical, mathe- 
matical, or clerical nature, not involving judgment as to value, where it 
can be shown from papers in the assessor's office or other evidence that 
the defect resulted in a base year value that was not intended by the asses- 
sor at the time it was determined. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
51.5, Revenue and Taxation Code. 



History 
1 . New section filed 6-1 1-2002: operative 7-1 1-2002 (Register 2002, No. 24). 

§ 265. Board Ordered Roll Changes. 

On the second Monday of each month the clerk of the board of equal- 
ization shall deliver the statement of all changes made by the county 
board during the preceding calendar month to the auditor with an affixed 
affidavit, subscribed by him or her, as follows: 

"I, (clerk's name), swear that, as Clerk of the Board of Equalization of 
County, I have kept correct minutes of all the acts of the board during the 

month of , , touching alterations in the assessment roll, 

that all alterations agreed to or directed to be made have been included 
in the attached statement and that no other alterations are included there- 
in." 

Upon receiving a statement of changes from the clerk, the auditor shall 
promptly correct the roll to reflect the changes made by the county board. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1614 and 1646.1, Revenue and Taxation Code. 

History 

1. New secfion filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 266. Location of Local Roll for Inspection. 

The local roll or a copy thereof shall be made available for inspection 
by all interested parties during regular office hours of the officer having 
custody thereof. Copies may be made available for inspection at other 
places for the convenience of the public. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
1 602, Revenue and Taxation Code. 

History 
1. Renumbering of former section 304 to section 266 filed 6-1 1-2002; operative 

7-1 1-2002 (Register 2002. No. 24). 



Article 7. Qualifications of Appraisers 

§281. "Appraiser" Defined. 

An appraiser for property tax purposes within the meaning of sections 
670 through 673 of the Revenue and Taxation Code is a person employed 
by the state, a county, a city and county, or an appraisal commission who 
renders value judgments and/or who makes building classification judg- 
ments for cost estimating purposes in the administration of the valuation 
phase of ad valorem property taxation under Article XIII and Article XIII 
A of the California Constitution. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
670, 673 and 1716, Revenue and Taxation Code. 

History 

1. New Article 7 ( 281 through 284) filed 4-12-68; effecfive thirtieth day thereaf- 
ter (Register 68, No. 15). 

2. Amendment filed 12-26-75; effective thirtieth day thereafter (Register 75, No. 

52). 

3. Amendment of Note filed 10-26-77; effecfive thirtieth day thereafter (Register 

77, No. 44). 

4. Amendment of section and Note filed 5-28-2003; operative 6-27-2003 (Reg- 
ister 2003, No. 22). 

§ 282. Temporary Certification. 

(a) A person shall not perform the duties of an appraiser, as defined in 
regulation 281, unless the person has been issued a temporary or perma- 
nent certificate by the Board, nor shall the person continue to perform 
such duties for more than a year (excluding any break in service as an ap- 
praiser of less than six months which is reported to the Board) without 
having been permanently certified. 

(b) The Board shall issue a temporary certificate to any other person 
employed to perform the duties of an appraiser for property tax purposes 
in the service of the state, a county, a city and county, or an appraisal com- 
mission if the person meets the minimum qualifications set out in subsec- 
tion (a) of regulation 283 or has equivalent qualifications which, in the 
opinion of both the assessor and the Board, demonstrate that the person 
is competent to perform the work of an appraiser. The as.sessor shall .sub- 
mit such qualifications to the Board on a form supplied by the Board. 
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(c) No later than 30 days after taking office, any person who has been 
elected or appointed as assessor shall request and the Board shall issue 
a temporary certificate to such individual. 

(d) A temporary certificate is suspended when the person to whom it 
was issued ceases to perform the duties of an appraiser for property tax 
purposes but is automatically reinstated when the person again performs 
such duties with less than a six months' break in service. When there is 
a break in service of six months or more, another temporary certificate 
must be issued, under the provisions of subsection (b), and such certifi- 
cate shall be valid for one year thereafter. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
24002.5. Government Code; and Sections 670 and 673, Revenue and Taxation 
Code. 

History 

1. Amendinent of subsection (a) filed 12-26-75; effective thirtieth day thereafter 
(Register 75, No. 52). 

2. Amendment filed 1-14-85; effective Ihinieth day thereafter (Register 85, No. 
3). 

3. Amendment of subsections (a) and (b), new subsection (c), subsection reletter- 
ing, and amendment of NOTE filed 6-6-97; operative 7-6-97 (Register 97, No. 

23). 

4. Amendment of subsections (a)-(c) filed 5-28-2003; operative 6-27-2003 
(Register 2003, No. 22). 

§ 283. Permanent Certification. 

(a) The Board shall issue a permanent certificate to any person 
employed to perform the duties of an appraiser for property tax purposes 
in the service of the state, a county, a city and county, or an appraisal com- 
mission who, within one year of employment, attains a passing grade on 
a certification examination prepared or approved by the Board and who 
meets the following minimum qualifications: 

( 1 ) The person is currently employed by, or has a bona fide employ- 
ment offer from, the Board, a county assessor, a city and county assessor, 
or an appraisal commission, and 

(2) Either the person is a graduate of an accredited four-year institu- 
tion of higher education, or 

(3) The person has graduated from high school (or has the equivalent 
of a high school education as determined by the taking of a general educa- 
tional development test approved by the California Department of Edu- 
cation) and has four years of relevant experience. "Relevant experience" 
means employment experience within the last ten years in any of the fol- 
lowing occupations: 

(A) an accountant, auditor, real property appraiser, building cost esti- 
mator, engineer, real estate loan agent, real estate loan underwriter, 
right-of-way agent, licensed building contractor, or 

(B) a real estate licensee, licensed by the California Department of 
Real Estate, engaged in buying, selling leasing, or managing real estate, 
or 

(C) an appraiser aide or appraiser trainee in an assessor's office or in 
the property taxes department of the Board, or 

(D) an employee, other than an appraiser, appraiser aide, or appraiser 
trainee, of an assessor's office or of the property taxes department of the 
Board, except that such employment time shall be limited to qualifying 
for only 2/3 of the four-year experience requirement. The remaining 1/3 
of time shall be accumulated by other relevant experience as described 
in subparagraphs (A), (B), and (C) above or by education in an accredited 
institution of higher education. 

Four years of relevant experience or any combination of relevant ex- 
perience and of education in an accredited institution of higher education 
totaling four years can be substituted for the educational requirement in 
subsection (a)(2). When fewer than four years of education in an accred- 
ited institution of higher education are used to meet the minimal qualifi- 
cations, the number of qualifying years or fractions thereof shall be deter- 
mined by the number of units in which passing grades were received. One 
year of education requirement shall consist of either 30 semester units or 
45 quarter units. The qualifications of the person seeking permanent cer- 
tification in this manner shall be submitted on a form supplied by the 
Board when the person files the application. 



(b) When a person has been temporarily certified under subsection (b) 
of regulation 282 by reason of equivalent qualifications or under subsec- 
tion (c) of regulation 282 by reason of election or appointment as asses- 
sor, the person shall be admitted to the examination referred to in subsec- 
tion (a). Upon receiving a passing grade in the examination, the person 
shall be issued a permanent certificate by the Board. 

(c) A permanent certificate is suspended when the person to whom it 
was issued terminates employment with the Board, a county assessor, a 
city and county assessor, or an appraisal commission, but it is automati- 
cally reinstated when the person is again employed to perform the duties 
of an appraiser for property tax purposes in the service of any of these of- 
fices. 

NOTE; Authority cited: Section 15606. Government Code. Reference: Sections 
670 and 673, Revenue and Taxation Code; and Section 24002.5. Government 
Code. 

History 

1. Amendment of subsection (d) filed 1-9-70; effective thirtieth day thereafter 
(Register 70, No. 2). 

2. Amendment of subsection (e) filed 12-20-71 ; effective thirtieth day thereafter 
(Register 71, No. 52). 

3. Amendment filed 1-14-85; effective thirtieth day thereafter (Register 85, No. 
3). 

4. Amendment of section and NOTE filed 6-6-97; operative 7-6-97 (Register 97, 
No. 23). 

5. Amendment filed 5-28-2003; operafive 6-27-2003 (Register 2003, No. 22). 

§ 284. Retention and Revocation of Appraiser Certificate. 

(a) A person who holds a permanent certificate to perform the duties 
of an appraiser for property tax purposes in the service of the state, a 
county, a city and county, or an appraisal commission shall adhere to the 
annual training requirements as set forth in section 671 of the Revenue 
and Taxation Code. The training requirement for an appraiser's certifi- 
cate or advanced appraiser's certificate shall be met for each fiscal year, 
commencing July 1 and ending June 30. Failure to obtain such training 
shall constitute grounds for revocation of the appraiser's certificate or ad- 
vanced appraiser's certificate. 

(b) In calculating the number of training hours completed for the cur- 
rent fiscal year, any excess hours earned from attending training in prior 
years shall be counted first. 

(1) To retain an appraiser's certificate, excess training hours over the 
24-hour annual requirement may be carried forward as a credit a maxi- 
mum of three years, with a maximum of 72 training hours available for 
carryover into future years. 

(2) To retain an advanced appraiser's certificate, excess training hours 
over the 1 2-hour annual requirement may be carried forward as a credit 
a maximum of two years, with a maximum of 24 training hours available 
for carryover into future years. 

Excess training hours carried forward from prior years shall be applied 
on a first in/first out basis, such that training hours available for the earli- 
est year of carryover shall be credited first. 

(c) The Board shall initiate informal revocation procedures if, upon re- 
view of an individual's annual training report, the appraiser appears to 
be deficient in meeting the annual training requirement. The steps of the 
informal revocation process are as follows: 

( 1 ) A letter will be sent to the appraiser who appears to have deficient 
training hours and to the assessor of the county or the city and county 
where the appraiser is employed or to the appropriate Board division 
chief. The assessor or division chief shall indicate whether or not the per- 
son is still employed by that office as an appraiser and, if applicable, 
should note whether the appraiser has transferred to another county, city 
and county, or Board division or if the person is no longer employed by 
any of these offices as an appraiser. 

(2) The letter sent to the appraiser will be accompanied by a report of 
the training and respective hours completed by the individual so that the 
appraiser will have an opportunity to reconcile his or her records with the 
report. If training has been completed but has not been included on the 
training report, the name of the course, date and proof of completion, and 
training hours earned must be submitted. For non-Board provided 
courses, a course outline or seminar agenda must also be submitted. Writ- 
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ten corrections and/or changes to the report must be submitted no later 
than 30 calendar days after receipt of the letter advising the appraiser of 
the deficiency in training hours. No later than 30 calendar days after the 
receipt of this information, Board staff will review the information sub- 
mitted and make necessary changes to the appraiser's training hours, if 
warranted, and notify the appraiser whether or not the corrections and/or 
changes have been accepted. A copy of the revised training report will 
be sent to the appraiser. 

(3) If the appraiser is, in fact, deficient in training hours, a written plan 
on resolving the deficiency, as well as a plan for meeting the training re- 
quirements for the current fiscal year, must be submitted by the appraiser 
to the Board within 30 calendar days of receiving the above notification. 
The plan shall be submitted to the Board after the appraiser has consulted 
with and provided a copy of the plan to the assessor or Board division 
chief. 

(4) If the Board does not receive a response by the specified date. 
Board staff will contact the appraiser to determine the reason for the lack 
of a response. If the written plan is not received within 10 calendar days 
from the follow-up contact date, a certified letter will be mailed to the 
appraiser advising him or her of a conference call or meeting with a panel 
of Board staff to remedy the deficiency. This letter will also be sent to the 
assessor or Board division chief and will indicate the date, time, and loca- 
tion (if applicable) of the conference call or meeting. 

(5) During the conference call or meeting, the appraiser and the panel 
will discuss the training deficiencies and establish a plan to make up the 
deficiency and to satisfy the annual training requirements for the current 
fiscal year. The assessor or Board division chief, or their representative, 
may participate in the conference call or meeting. If the appraiser is un- 
able to participate in the conference call or attend the meeting on the 
scheduled date, the appraiser must reschedule the conference call or 
meeting with the panel for a date within 30 calendar days of the originally 
scheduled date. 

(6) If the appraiser presents an acceptable plan to the panel to make up 
the deficiencies, the Board shall notify the appraiser and the assessor or 
Board division chief. No further action will be taken unless the appraiser 
fails to meet the requirements of the plan by the deadline agreed upon by 
the parties. 

(7) If the appraiser fails to participate in the conference call or attend 
the meeting with the panel or fails to follow the established plan, as set 
forth in subparagraphs (5) and (6) above, and remains delinquent at the 
end of the time frame specified, the panel will inform the Deputy Director 
of the Board's Property and Special Taxes Department, or his or her de- 
signee, that proceedings should be initiated to revoke the appraiser's cer- 
tificate. A certified letter will be sent to the appraiser and the assessor or 
division chief by the Deputy Director, or his or her designee, regarding 
the Board's decision to initiate formal revocation proceedings. 

(d) Formal revocation proceedings shall be initiated if the foregoing 
informal revocation process could not satisfactorily resolve the apprais- 
er's deficiency in training hours. Formal revocation proceedings shall be 
conducted in a hearing before an administrative law judge in accordance 
with the Administrative Procedure Act contained in Chapter 5 (com- 
mencing with Section 11500) of Part 1 ofDivision 3 of Title 2 of the Gov- 
ernment Code. 

(e) Holders of certificates shall report to the Board the training and re- 
spective hours completed for each fiscal year ending June 30. Reporting 
required by this subsection shall be effective as of the fiscal year com- 
mencing July 1, 2003. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
670 and 671, Revenue and Taxation Code. 

History 

1. New section filed 5-28-2003; operative 6-27-2003 (Register 2003, No. 22). 
For prior history, see Register 71, No. 52. 



Chapter 3. Local Equalization 



Article 1 . Hearing by County Board 

§ 301. Definitions and General Provisions. 

The provisions set forth in this regulation govern the construction of 
this subchapter. 

(a) "County" is the county or city and county wherein the property is 
located that is the subject of the proceedings under this subchapter. 

(b) "Assessor" is the assessor of the county. 

(c) "Auditor" is the auditor of the county. 

(d) "Board" is the board of equalization or assessment appeals board 
of the county. 

(e) "Chair" is the chair of the county board of equalization or assess- 
ment appeals board. 

(f) "Clerk" is the clerk of the county board of equalization or assess- 
ment appeals board. 

(g) "Person affected" or "party affected" is any person or entity having 
a direct economic interest in the payment of property taxes on the proper- 
ty for the valuation date that is the subject of the proceedings under this 
subchapter, including the property owner, a lessee required by the prop- 
erty lease to pay the property taxes, and a property owner who acquires 
an ownership interest after the lien date if the new owner is also responsi- 
ble for payment of property taxes for the lien date that is the subject of 
the application. 

(h) "Full cash value" or "fair market value" is the value provided in 
sections 1 10 and 1 1 0.1 of the Revenue and Taxation Code. 

(i) "Restricted value" is a value standard other than full cash value pre- 
scribed by the Constitution or by statute authorized by the Constitution. 

(j) "Full value" is either the full cash value or the restricted value. 

(k) "Equalization" is the determination by the board of the correct full 
value for the property that is the subject of the hearing. 

(/) "County legal advisor" is the county counsel of the county, or the 
district attorney of the county if there is no county counsel, and the City 
Attorney of the City and County of San Francisco, or outside counsel spe- 
cifically retained to advise the county board of equalization or assess- 
ment appeals board. 

(m) "Authorized agent" is one who is directly authorized by the appli- 
cant to represent the applicant in an assessment appeals proceeding. 
NOTE: Authority cited: Section 15606(c), Government Code. Reference: Sections 
110, 110.1, 110.5, 1601, 1603 et seq.. Revenue and Taxation Code; and Section 
31000.6, Government Code. 

History 

1. New Subchapter (Sections 301 through 314 and 316 through 326) filed 
5-12-67; effective thirtieth day thereafter (Register 67, No. 19). 

2. Amendment of Note filed 10-26-77; effective thirtieth day thereafter (Register 
77, No. 44). 

3. Amendment filed 1 1-30-82; effective thirtieth day thereafter (Register 82, No. 
49). 

4. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 302. The Board's Function and Jurisdiction. 

(a) The functions of the board are: 

( 1 ) To lower, sustain, or increase upon application, or to increase after 
giving notice when no application has been filed, individual assessments 
in order to equalize assessments on the local tax assessment roll, 

(2) To determine the full value and, where appealed, the base year val- 
ue of the property that is the subject of the hearing, 

(3) To hear and decide penalty assessments, and to review, equalize 
and adjust escaped assessments on that roll except escaped assessments 
made pursuant to Revenue and Taxation Code section 531.1, 
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(4) To determine the classification of tfie property that is the subject 
of the hearing, including classifications within the general classifications 
of real property, improvements, and personal property. Such classifica- 
tions may result in the property so classified being exempt from property 
taxation. 

(5) To determine the allocation of value to properly that is the subject 
of the hearing, and 

(6) To exercise the powers specified in section 1605.5 of the Revenue 
and Taxation Code. 

(b) Except as provided in subdivision {a)(4), the board has no jurisdic- 
tion to grant or deny exemptions or to consider allegations that claims for 
exemption from property taxes have been improperly denied. 

(c) The board acts in a quasi-judicial capacity and renders its decision 
only on the basis of proper evidence presented at the hearing. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
531.1, 1603, 1604 and 1605.5, Revenue and Taxation Code. 

History 

1. Amendment filed 5-27-68; effective thirtieth day thereafter (Reeister 68, No. 
21). 

2. Amendment of subsection (b) filed 6-6-69 as an emergency; effective upon fil- 
ing. Certificate of Compliance included (Register 69, No. 23). 

3. Amendment of subsecfion (c) filed 5-1 1-71; effective thirtieth day thereafter 
(Register 71, No. 20). 

4. Amendment filed 12-26-75; effective thirtieth day thereafter (Resister 75. No. 

52). 

5. Editorial coirection of Notk filed 7-30-82 (Register 82, No. 31 ). 

6. Editorial conecfion of Note filed 4-1-83 (Register 83, No. 14). 

7. Amendment of section and Noth filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

8. Change without regulatory effect amending subsection (a)(6) and Note: filed 
8-25-2004 pursuant to section 100, title 1, California Code of Regulations 
(Register 2004, No. 35). 

§ 303. Publication of Notice of Board Meeting. 

History 

1. Repealer filed 6-6-69 as an emergency, effective upon filing. Certificate of 
Compliance included (Register 69, No. 23). 

§ 304. Location of Local Roll for Inspection. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
1602, Revenue and Taxation Code. 

History 

1 . Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

2. Renumbering of former section 304 to section 266 filed 6-1 1-2002; operative 
7-1 1-2002 (Register 2002, No. 24). 

§ 305. Application. 

No change in an assessment sought by a person affected shall be made 
unless the following application procedure is followed. 

(a) Eligible Persons. (1) An application is filed by a person affected or 
the person's agent, or a relative mentioned in regulation 317 of this divi- 
sion. If the application is made by an agent, other than an authorized at- 
torney licensed to practice in this state who has been retained and autho- 
rized by the applicant to file the application, written authorization to so 
act must be filed with the application. For purposes of signing an applica- 
tion on behalf of an applicant, an agent shall be deemed to have been duly 
authorized if the applicant' s written agent authorization is on the applica- 
tion or attached to each application at the time it is filed with the board. 
The attached authorization shall include the following: 

(A) The date the authorization statement is executed; 

(B) A statement to the effect that the agent is authorized to sign and file 
applications in the specific calendar year in which the appHcation is filed; 

(C) The specific parcel(s) or assessment(s) covered by the authoriza- 
tion, or a statement that the agent is authorized to represent the applicant 
on all parcels and assessments located in the specific county; 

(D) The name, address, and telephone number of the specific agent 
who is authorized to represent the applicant; 

(E) The applicant's signature and title; and 

(F) A statement that the agent will provide the applicant with a copy 
of the application. 



(2) If a photocopy of the original authorization is attached to the ap- 
plication, the agent shall be prepared to submit an original signed autho- 
rization if requested by the board. The application form shall show that 
the agent's authorization was attached to the application. An agent must 
have authorization to file an application at the time the application is 
tiled; retroactive authorizations are not permitted. 

(3) If the applicant is a corporation, limited partnership, or a limited 
liability company, the agent authorization must be signed by an officer 
or authorized employee of the business entity. 

(4) No application shall be rejected as a duplicate application by the 
clerk unless it qualifies as a duplicate application within the meaning spe- 
cified in section 1603.5 of the Revenue and Taxation Code. 

(b) Signature and Verification. The application shall be in writing and 
signed by the applicant or the applicant's agent with declaration under 
penalty of perjury that the statements made in the application are true and 
that the person signing the application is one of the following: 

( 1 ) The person affected, a relative mentioned in regulation 3 1 7 of this 
division, an officer of a corporation, or an employee of a corporation who 
has been designated in writing by the board of directors or corporate offi- 
cer to represent the corporation on property tax matters; 

(2) An agent authorized by the applicant as indicated in the agent' s au- 
thorization portion of the application; or 

(3) An attorney licensed to practice law in this state who has been re- 
tained by the applicant and who has been authorized by the applicant, 
prior to the time the application is filed, to file the application. 

(c) Form and Contents. The county shall provide, free of charge, forms 
on which applications are to be made. 

(1) The application form shall be prescribed by the State Board of 
Equalization and shall require that the applicant provide the following in- 
formation: 

(A) The name and address of the applicant. 

(B) The name and address of the applicant's agent, if any. If the appli- 
cant is represented by an agent, both the applicant's actual mailing ad- 
dress and the agent's mailing address shall be provided on the applica- 
tion. 

(C) The applicant's written authorization for an agent, if any, to act on 
the applicant's behalf. 

(D) A description of the property that is the subject of the application 
sufficient to identify it on the assessment roll. 

(E) The applicant's opinion of the value of the property on the valua- 
tion date of the assessment year in issue. 

(F) The roll value on which the assessment of the property was based. 

(G) The facts relied upon to support the claim that the board should or- 
der a change in the assessed value, base year value, or classification of 
the subject property. The amount of the tax or the amount of an assessed 
value increase shall not constitute facts sufficient to warrant a change in 
assessed values. 

(2) The form shall also include: 

(A) A notice that a list of property transfers within the county, that have 
occurred within the preceding two-year period, is open to inspection at 
the assessor' s office to the applicant upon payment of a fee not to exceed 
ten dollars ($10). This requirement shall not apply to counties with a pop- 
ulation under 50,000 as determined by the 1970 decennial census. 

(B) A notice that written findings of fact will be prepared by the board 
upon request if the applicable fee is paid. An appropriate place for the 
applicant to make the request shall be provided. 

(3) An application may include one or more reasons for filing the ap- 
plication. Unless permitted by local rules, an application shall not include 
both property on the secured roll and property on the unsecured roll. 

(4) An application that does not include the information required by 
subsection (c)(1) of this regulation is invalid and shall not be accepted by 
the board. Prompt notice that an application is invalid shall be given by 
the clerk to the applicant and, where applicable, the applicant' s agent. An 
applicant or the applicant's agent who has received notice shall be given 
a reasonable opportunity to correct any errors and/or omissions. Disputes 
concerning the validity of an application shall be resolved by the board. 
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(5) An application that includes the correct information required by 
subdivision (1) is valid and no additional information shall be required 
of the applicant on the application form. 

(6) If the county has appointed hearing officers as provided for in Rev- 
enue and Taxation Code section 1636, the application form shall advise 
the applicant of the circumstances under which the applicant may request 
that the application be heard by such an officer. 

(7) If an application appeals property subject to an escape assessment 
resulting from an audit conducted by the county assessor, then all proper- 
ty, both real and personal, of the assessee at the same profession, trade, 
or business location shall be subject to review, equalization, and adjust- 
ment by the appeals board, except when the property has previously been 
equalized for the year in question. 

(d) Time of filing. (1) An application appealing a regular assessment 
shall be filed with the clerk during the regular filing period. A regular as- 
sessment is one placed on the assessment roll for the most recent lien 
date, prior to the closing of that assessment roll. The regular filing period 
for all real and personal property located in a county is: 

(A) July 2 through September 15 when the county assessor elects to 
mail assessment notices, as defined in section 619 of the Revenue and 
Taxation Code, by August 1 to all owners of real property on the secured 
roll; or 

(B) July 2 through November 30 when the county assessor does not 
elect to mail assessment notices by August 1 to all owners of real property 
on the secured roll. 

Additionally, an application appealing a base year value for the most 
recent lien date, where that value is not the value currently on the assess- 
ment roll, shall be filed with the clerk during the regular filing period be- 
ginning July 2 but no later than September 15 or November 30, as appli- 
cable. 

(2) An application appeahng an escape assessment or a supplemental 
assessment must be filed with the clerk no later than 60 days after the date 
of mailing printed on the notice of assessment or the postmark date, 
whichever is later, or no later than 60 days after the date of mailing 
printed on the tax bill or the postmark date, whichever is later, in the 
county of Los Angeles and in those counties where the board of supervi- 
sors has adopted a resolution to that effect, pursuant to Section 1 605 of 
the Revenue and Taxation Code. 

(3) An application appealing a proposed reassessment made for prop- 
erty damaged by misfortune or calamity pursuant to section 170 of the 
Revenue and Taxation Code must be filed with the clerk no later than six 
months after the date of mailing of the notice of proposed reassessment 
by the assessor. The decision of the board regarding the damaged value 
of property shall be final, however, the decision regarding the reassess- 
ment made pursuant to section 1 70 shall create no presumption regarding 
the value of the property subsequent to the date of the damage. 

(4) An application may be filed within 60 days of receipt of a notice 
of assessment or within 60 days of the mailing of a tax bill, whichever is 
earlier, when the taxpayer does not receive the notice of assessment de- 
scribed in section 619 of the Revenue and Taxation Code at least 15 cal- 
endar days prior to the close of the regular fiUng period. The application 
must be filed with an affidavit from the applicant declaring under penalty 
of perjury that the notice was not timely received. 

(5) An application will be deemed to have been timely filed: 

(A) If it is sent by U.S. mail, properly addressed with postage prepaid 
and is postmarked on the last day of the filing period or earlier within such 
period; or 

(B) If proof satisfactory to the board establishes that the mailing oc- 
curred on the last day of the filing period or within such period. Any state- 
ment or affidavit made by an applicant asserting such a timely filing must 
be made within one year of the last day of the filing period. 

(6) An appHcation filed by mail that bears a both a private business 
postage meter postmark date and a U.S. Postal Service postmark date will 
be deemed to have been filed on the date that is the same as the U.S. Postal 
Service postmarked date, even if the private business postage meter date 
is the earlier of the two postmarked dates. If the last day of the filing peri- 



od falls on Saturday, Sunday, or a legal holiday, an application that is 
mailed and postmarked on the next business day shall be deemed timely 
filed. If the county's offices are closed for business prior to 5 p.m. or for 
the entire day on which the deadline for filing falls, that day shall be con- 
sidered a legal holiday. 

(7) Except as provided in secdons 1603 and 1605 of the Revenue and 
Taxation Code, the board has no jurisdiction to hear an application unless 
filed within the fime periods specified above. 

(e) Amendments and Corrections. (I) An applicant or an applicant's 
agent may amend an application until 5:00 p.m. on the last day upon 
which the application might have been timely filed. 

(2) After the filing period has expired: 

(A) An invalid application may be corrected in accordance with sub- 
section (c)(4) of this regulation. 

(B) The applicant or the applicant's agent may amend an application 
provided that the effect of the amendment is not to request relief addition- 
al to or different in nature from that originally requested. 

(C)(i) Upon request of the applicant or the applicant" s agent, the board, 
in its discretion, may allow the applicant or the applicant's agent to make 
amendments to the applicaUon in addition to those specified in subdivi- 
sions (A) and (B) to state additional facts claimed to require a reduction 
of the assessment that is the subject of the applicadon. 

(ii) The applicant or the applicant's agent shall state the reasons for the 
request, which shall be made in wriung and filed with the clerk of the 
board prior to any scheduled hearing, or may be made orally at the hear- 
ing. If made in writing, the clerk shall provide a copy to the assessor upon 
receipt of the request. 

(iii) As a condifion to granting a request to amend an application, the 
board may require the applicant to sign a written agreement extending the 
two-year period provided in section 1604 of the Revenue and Taxation 
Code. 

(iv) If a request to amend is granted, and upon the request of the asses- 
sor, the hearing on the matter shall be continued by the board for no less 
than 45 days, unless the parties mutually agree to a different period of 
time. 

(3) An appHcant or an appUcant's agent shall be permitted to present 
testimony and other evidence at the hearing to support a full value that 
may be different from the opinion of value stated on the application. The 
presentation of such testimony or other evidence shall not be considered 
a request to amend or an amendment to the application. 

(0 Claim for Refund. If a valid application is designated as a claim for 
refund pursuant to section 5097 of the Revenue and Taxation Code, the 
applicant shall be deemed to have challenged each finding of the board 
and to have satisfied the requirements of section 5097.02 of the Revenue 
and Taxation Code. 

(g) Retention of Records. The clerk may destroy records consisting of 
assessment appeal applications when five years have elapsed since the 
final action on the application. The records may be destroyed three years 
after the final action on the application if the records have been micro- 
filmed, microfiched, imaged, or otherwise preserved on a medium that 
provides access to the documents. As used in this subsection, "final ac- 
tion" means the date of the final decision by the board. 

(h) Consolidation of AppHcations. The board, on its own motion or on 
a timely request of the applicant or applicants or the assessor, may con- 
solidate applications when the applications present the same or substan- 
tially related issues of valuation, law, or fact. If applications are consoli- 
dated, the board shall notify all parties of the consolidation. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
51, 166, 170,408.1,469, 1603, 1603.5, 1604, 1605, 1636, 5097 and 5097.02, Rev- 
enue and Taxation Code; and Section 25105.5, Government Code. 

History 

1. Amendment of subsection (c) and (d) filed 6-14-74 as an emergency; effective 
upon filing (Register 74, No. 24). For prior history, see Register 72, No. 16. 

2. Certificate of Compliance filed 8-9-74 (Register 74, No. 32). 

3. Amendment of subsection (c) filed 4-22-77; effective thirtieth day thereafter 
(Register 77, No. 17). 

4. Repealer of NOTE filed 10-26-77; effective thirtieth day thereafter (Register 
77, No. 44). 
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3. Amendment filed 10-20-80; effective thirtieth day thereafter (Register 80, No. 
43). 

6. Amendment of subsection (c) filed 1 1-30-82; effective thirtieth day thereafter 
(Register82, No. 49). 

7. Change without regulatory effect amending subsection (d) filed 9-23-97 pur- 
suant to section 100, title 1, Cahfornia Code of Regulations (Register 97, No. 
39). 

8. Amendment of section and Note filed 3-23-2000; operative 6-30-2000 (Reg- 
ister 2000, No. 21). 

9. Change without regulatory effect amending section and Note filed 8-23-2004 
pursuant to section 100, title 1, California Code of Regulations (Register 2004, 
No. 33). 



§ 305.1 . Exchange of Information. 

(a) Request for Information. When the assessed value of the property 
involved, before deduction of any exemption accorded the property, is 
$ 1 00,000 or less, the applicant may file a written request for an exchange 
of information with the assessor; and when the assessed value before de- 
duction of any exemption exceeds $100,000, either the applicant or the 
assessor may request such an exchange. The request may be filed with 
the clerk at the time an application for hearing is filed or may be sub- 
mitted to the other party and the clerk at any time prior to 30 days before 
the commencement of the hearing. For purposes of determining the date 
upon which the exchange was deemed initiated, the date of postinark as 
affixed by the United Stales Postal Service, or the date certified by a bona 
fide private courier service on the envelope or package containing the in- 
formation shall control. The clerk shall, at the earliest opportunity, for- 
ward any request filed with the application or a copy thereof to the other 
party. The request shall contain the basis of the requesting party's opin- 
ion of value for each valuation date at issue and the following data: 

( 1 ) Comparable Sales Data. If the opinion of value is to be supported 
with evidence of comparable sales, the properties sold shall be described 
by the assessor's parcel number, street address or legal description suffi- 
cient to idenufy them. With regard to each property sold there shall be 
presented the approximate date of sale, the price paid, the terms of sale 
(if known), and the zoning of the property. 

(2) Income Data. If the opinion of value is to be supported with evi- 
dence based on an income study, there shall be presented: the gross in- 
come, the allowable expenses, the capitalization method (direct capital- 
ization or discounted cash flow analysis), and rate or rates employed. 

(3) Cost Data. If the opinion of value is to be supported with evidence 
of replacement cost, there shall be presented: 

(A) With regard to improvements to real property: the date of con- 
struction, type of construction, and replacement cost of construction. 

(B) With regard to machinery and equipment: the date of installation, 
replacement cost, and any history of extraordinary use. 

(C) With regard to both improvements and machinery and equipment: 
facts relating to depreciation, including any functional or economic ob- 
solescence, and remaining economic life. 

The information exchanged shall provide reasonable notice to the oth- 
er party concerning the subject matter of the evidence or testimony to be 
presented at the hearing. There is no requirement that the details of the 
evidence or testimony to be introduced must be exchanged. 

(b) Transmittal of Data to Other Party. If the party requesting an ex- 
change of data under the preceding subsection has submitted the data re- 
quired therein within the specified time, the other party shall submit a re- 
sponse to the initiating party and to the clerk at least 15 days prior to the 
hearing. The response shall be supported with the same type of data re- 
quired of the requesting party. When the assessor is the respondent, he 
or she shall submit the response to the address shown on the application 
or on the request for exchange of information, whichever is filed later. 
The initiating party and the other party shall provide adequate methods 
of submission to ensure to the best of their ability that the exchange of 
information process is completed at least 10 days prior to the hearing. 

(c) Prohibited Evidence; New Material; Continuance. Whenever in- 
formation has been exchanged pursuant to this regulation, the parties 
may introduce evidence only on matters pertaining to the information so 
exchanged unless the other party consents to introduction of other evi- 
dence. However, at the hearing, each party may introduce new material 
relating to the information received from the other party. If a party intro- 



duces such new material at the hearing, the other party, upon request, 
shall be granted a continuance for a reasonable period of time. 

(d) Nonresponse to Request for Information. If one party initiates a re- 
quest for information and the other party does not comply within the time 
specified in subsection (b), the board may grant a postponement for a rea- 
sonable period of time. The postponement shall extend the time for re- 
sponding to the request. If the board finds willful noncompliance on the 
part of the noncomplying party, the hearing will be convened as original- 
ly scheduled and the noncomplying party inay comment on evidence 
presented by the other party but shall not be permitted to introduce other 
evidence unless the other party consents to such introduction. 
NOTE: Authority cited: Section 1 3606(c). Government Code. Reference: Sections 
408, 441, 1606 and 1609.4, Revenue and Taxation Code. 

History 

1 . New section filed 3-7-70; effective thirtieth day thereafter (Register 70. No. 
19). 

2. Amendment of subsection (a)( 1 ) filed 3-11-71; effective thirtieth day thereafter 
(Register 71, No. 20). 

3. Amendment filed 6-14-74 as an emersency; effective upon fihng (Register 74, 
No. 24). 

4. Certificate of Compliance filed 8-9-74 (Register 74, No. 32). 

5. Repealer of Note filed 10-26-77; effecfive thirtieth day thereafter (Register 77, 
No. 44). 

6. Amendment of subsections (a) and (c) filed 1-11-83; effective thirtieth day 
thereafter (Register 83, No. 3). 

7. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

8. Change without regulatory effect amending subsections (a), (a)(3)(C) and (b) 
filed 9-19-2002 pursuant to section 100, title 1 , California Code of Regulations 
(Register 2002, No. 38). 

§ 305.2. Prehearing Conference. 

(a) A county board of supervisors may establish prehearing confer- 
ences. If prehearing conferences are established, the county board of su- 
pervisors shall adopt rules of procedure for prehearing conferences. A 
prehearing conference may be set by the clerk at the request of the appli- 
cant or the applicant's agent, the assessor, or at the direction of the ap- 
peals board. The purpose of a prehearing conference is to resolve issues 
such as, but not limited to, clarifying and defining the issues, determining 
the status of exchange of information requests, stipulating to matters on 
which agreement has been reached, combining applications into a single 
hearing, bifurcating the hearing issues, and scheduling a date for a hear- 
ing officer or the board to consider evidence on the merits of the appUca- 
tion. 

(b) The clerk of the board shall set the matter for a prehearing confer- 
ence and notify the applicant or the applicant's agent and the assessor of 
the time and date of the conference. Notice of the time, date, and place 
of the conference shall be given not less than 30 days prior to the confer- 
ence, unless the assessor and the applicant stipulate orally or in writing 
to a shorter notice period. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII, Section 16, California Constitution; and Section 1601 et seq.. Revenue and 
Taxation Code. 

History 
1. New section filed 3-23-2000; operative 4-22-2000 (Register 2000, No. 12). 

§ 305.3. Application for Equalization Under Revenue and 
Taxation Code Section 469. 

(a) General. In addition to any rights of appeal of escape or supplemen- 
tal assessments as described in Rule 305(d)(2) of this subchapter, if the 
result of an audit discloses property subject to an escape assessment for 
any year covered by the audit, then, pursuant to section 1605 of the Reve- 
nue and Taxation Code, an application may be filed for review, equaliza- 
tion, and adjustment of the original assessment of all property of the as- 
sessee at the location of the profession, trade, or business for that year, 
except any property that has previously been equalized for the year in 
question. 

(b) Definitions. For purposes of subsection (a) of this regulation: 

( 1 ) "Audit" means any audit of the books and records of a taxpayer en- 
gaged in a profession, trade, or business who owns, claims, possesses, or 
controls locally assessable business tangible personal property and trade 
fixtures within the county. 

(2) "Property subject to an escape assessment" means any individual 
item of the assessee's property that was underassessed or not assessed at 
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all when the assessor made the original assessment of the assessee's 
property, and which has not been previously equalized by an appeals 
board, regardless of whether the assessor actually makes or enrolls an es- 
cape assessment. Property is subject to an escape assessment even if the 
audit discloses an overassessment of another portion of an item of the 
property, and the amount of the underassessment could be offset com- 
pletely by the amount of overassessment. If the audit discloses that any 
property was subject to an escape assessment, the assessor shall include 
that fact as a finding presented to the taxpayer as required by Rule 191. 
If no such finding is made by the assessor, the taxpayer may file an ap- 
plication and present evidence to the board of the existence and disclo- 
sure of property of material value subject to escape assessment. For pur- 
poses of this regulation only, "material value" means value of no less than 
1 percent of the audited value of the taxpayer's trade fixtures and tangible 
personal property for the year under audit. If the board determines that 
property subject to escape assessment was disclosed as a result of an au- 
dit, the board shall permit the taxpayer's section 469 appeal. 

(3) "Result of an audit" means the final conclusions reached by the as- 
sessor during the audit process as described in Rule 191. 

(4) "Original assessment" means the assessment and any subsequent 
roll corrections or roll changes prior to the date of the commencement of 
the audit for the roll year for which the result of the audit discloses proper- 
ty subject to an escape assessment. 

(3) "All property of the assessee" means any property, real or personal, 
assessed to the assessee, or the assessee's statutory or legal predecessor 
in interest, at the location of the profession, trade, or business for the year 
of the audit. 

(6) "Location of the profession, trade, or business" means a site, as de- 
termined by the board, where the property subject to the escape assess- 
ment in located. Site includes all property within the same appraisal unit 
as the property that is subject to escape assessment. 

Site also includes other property not within the same appraisal unit as 
the property that is subject to escape assessment, when the other property 
and the property that escaped assessment function as part of the same 
economic unit of profession, trade, or business. A "location of the profes- 
sion, trade, or business" may include multiple parcels of real property, 
noncontiguous parcels, parcels with separate addresses, and parcels in 
separate revenue districts within the county. 

(7) "Property that has been previously equalized for the year in ques- 
tion" means that the board has previously made a final determination of 
full value for that item, category, or class of property that was the subject 
of an assessment appeals hearing or was the subject of a stipulated agree- 
ment approved by the board. An item, category, or class or property, or 
portion thereof, shall be deemed to have been the subject of a hearing or 
of a stipulated agreement only to the extent the board's decision or the 
stipulated agreement specifically identify the value of such item, catego- 
ry, or class, or portion thereof, as having been contested and resolved at 
hearing or as having been agreed to by the parties in stipulation. 

(c) Notice of Audit Results. Upon completion of an audit of the asses- 
see's books and records, the assessor shall notify the assessee in writing 
of the results of the audit as defined in subsection (b)(3) of this rule for 
all property, locations, and years that were the subject of the audit. At the 
request of the assessee, the assessor shall permit the assessee or his or her 
designated representative to inspect or copy any information, docu- 
ments, or records relating to the audit in accordance with the provisions 
of Revenue and Taxation Code section 408. 

(d) Notice for Filing an Application. An application shall be filed with 
the clerk no later than 60 days after the date of mailing by which the asses- 
see is notified that the result of the audit has disclosed property subject 
to escape assessment. The notice shall be mailed to the assessee by regu- 
lar United States mail directed to the assessee at the assessee's latest ad- 
dress known to the assessor, unless, prior to the mailing of the notice, the 
assessor is notified in writing by the assessee of a change in address. The 
notice for purposes of filing an application shall be one of the following, 
depending upon the conclusion(s) of the audit: 

(1) Where an escape assessment is enrolled by the assessor, the notice 
shall be the tax bill based upon the results of the audit and resulting escape 
assessment(s) for counties of the first class or any county that has adopted 



a resolution pursuant to Revenue and Taxation Code section 1 605, subdi- 
vision (c). If the county is not a county of the first class or has not adopted 
a resolution pursuant to Revenue and Taxation Code section 1 605, subdi- 
vision (c), the nofice of escape assessment pursuant to Revenue and 
TaxaUon Code secuon 534 shall serve as the notice. 

(2) Where the assessor does not enroll an escape assessment resulting 
from the audit or when the escape assessment is enrolled but offset pur- 
suant to Revenue and Taxation Code section 533, the assessor's written 
notification of the audit results for the property, locations, and each year 
that were the subject of the audit as described in subsection (c) of this rule 
shall be the notice. The notice of audit results showing property subject 
to escape assessment for each year shall indicate that it is the notice of the 
assessee's right to file an application. 

(e) Examples. The following examples are illustrative of the foregoing 
criteria. Examples 1 and 2 concern "who may file" an application on the 
assessee's property. Examples 3, 4, and 5 clarify the "location" of the 
profession, trade, or business. 

Example 1 . Taxpayer DRK owns and is assessed for land, a building, 
and business property. DRK leases the entire business to RCJ. The 
county assessor conducts an audit of DRK and the result of the audit dis- 
closes property subject to an escape assessment. DRK, as the assessee, 
can file an applicadon for equalizafion for all property, real and personal, 
where the property subject to the escape assessment is located. In addi- 
tion, RCJ may file an application for equalization of DRK's property if 
RCJ qualifies as a person affected pursuant to rule 302 of this subchapter. 

Example 2: Taxpayer DRK owns and is assessed for land and a build- 
ing. DRK leases the land and building to RCJ. RCJ operates a business 
in DRK's building and is assessed for business tangible personal proper- 
ty and trade fixtures. The county assessor conducts an audit of RCJ, and 
the result of the audit discloses property subject to an escape assessment. 
RCJ, as the assessee, can file an application for equalization on his per- 
sonal property and trade fixtures only. RCJ cannot file an applicadon on 
DRK's land and building as this is not property of the assessee. In addi- 
tion, since DRK is not a person affected pursuant to rule 302 of the sub- 
chapter, he cannot file an application on either his land and building or 
RCJ's personal property and fixtures. 

Example 3: An assessee conducts a profession, trade, or business on 
a campus-like setting that is composed of three separate buildings. Each 
building has its own address and assessor's parcel number and is owned 
and operated by the same assessee. If an audit discloses any property sub- 
ject to an escape assessment, then all property of the assessee on the cam- 
pus is eligible for equalization if the board determines that it functions 
and is operated as one economic unit of a profession, trade, or business. 

Example 4. An assessee operates five grocery stores in a county. Al- 
though the stores are owned and operated by one assessee, carry the same 
type of merchandise, and share in common advertising, each store oper- 
ates independently. If property subject to an escape assessment is discov- 
ered only at one store, the property at that store's location is subject to 
equalization following an audit. The other four stores are not considered 
property at the site of the profession, trade, or business where the escape 
assessment occurred, as the operate independently as separate economic 
units. 

Example 5: An assessee owns and operates a department store with a 
parking garage on an adjacent parcel. The parcel that houses the parking 
garage has no personal property or fixtures located on it. If an audit dis- 
closes personal property subject to an escape assessment for the depart- 
ment store, the parking garage would also be eligible for equalization if 
the board determines that the parcels with the garage and the store are part 
of the same appraisal unit or economic unit of the profession, trade, or 
business. 

(f) Jurisdiction of the Board. Nothing in this rule shall be interpreted 
to limit or enlarge a board's jurisdiction under specific statutory provi- 
sions or other rules of this subchapter. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Sections 
23, 408, 469, 531, 531.8, 533, 534, 1603 and 1605, Revenue and Taxation Code. 

History 

1. New secdon filed 4-17-2002; operative 5-17-2002 (Register 2002, No. 16). 
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2. Editorial coiTection of typographical errors in subsections (a) and (e) (Register 
2002. No. 41). 

3. Amendment of subsections (b)(2) and (b)(3) filed 2-18-2005; operative 
3-20-2003 (Register 2005, No. 7). 



§ 305.5. Base Year Value Presumption. 

(a) The appeals board decision that the full cash value, as defined in 
section 110 of the Revenue and Taxation Code, is lower than the adjusted 
base year value (the base year value adjusted to rellect inflation as pre- 
scribed by section 1 10. 1, subdivision (f). of the Revenue and Taxation 
Code) will not establish a new base year value, unless the base year value 
is the subject of the appeal. 

(b) Any base year value determined by a local board of equahzation, 
an assessment appeals board, or by a court for any 1975 assessment shall 
be conclusively presumed to be the base year value for the property as- 
sessed. 

(c) The full cash value determined for property that is purchased, is 
newly constructed, or changes ownership after the 1975 lien date, shall 
be conclusively presumed to be the base year value, unless an application 
for equalization is filed: 

(1) Within the time period specified in section 1605 of the Revenue 
and Taxation Code following a determination of new construction or 
change in ownership; 

(2) During the regular equalization period provided for in section 1 603 
of the Revenue and Taxation Code for the year in which the assessment 
is placed on the assessment roll, or is filed during the regular equalization 
period in any of the three succeeding years. Any determination of full 
cash value by a local board of equalization, an assessment appeals board, 
or by a court of law resulting from such filing shall be conclusively pre- 
sumed to be the base year value beginning with the lien date of the asses- 
sment year in which the appeal is filed; or 

(3) At any time after the time period specified in (1) or (2) if the appli- 
cant claims that an erroneous change in ownership determination oc- 
curred. 

(d) Any base year value determined pursuant to section 51.5 of the 
Revenue and Taxation Code shall be conclusively presumed to be the 
base year value unless an application is filed during the regular equaliza- 
tion period in the year in which the error was corrected or during the regu- 
lar equalization period in any of the three succeeding years. Once an ap- 
plication is filed, the base year value determined pursuant to that 
application shall be conclusively presumed to be the base year value for 
that assessment event. 

(e) An application for equalization made pursuant to sections 1603 or 
1605 of the Revenue and Taxation Code, when determined, shall be con- 
clusively presumed to be the base year value for that assessment event. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
80, 81, 11 0.1, 1603 and 1605, Revenue and Taxation Code. 

History 

1. Amendment of subsection (e) filed 5-11-71; effective thirtieth day thereafter 
(Register 71, No. 20). For prior history, see Register 70, No. 19. 

2. Amendment filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 
16). 

3. Amendment of subsecdon (f) filed 12-26-75; effective thirtieth day thereafter 
(Register 75, No. 52). 

4. Amendment filed 10-20-80; effective thirtieth day thereafter (Register 80, No. 
43). 

5. Editorial con-ecfion of Note filed 4-1-83 (Register83, No. 14). 

6. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 306. Copy of Application, Amendment, and Correction to 
Assessor. 

The clerk shall transmit to the assessor a copy of each application for 
a change in assessment and each written request for amendment or 
correction that is received. A reasonable time shall be allowed before the 
hearing for the assessor to obtain information relative to the property and 
the assessment thereof. 



NOTE: Authority cited: Secdon 15606, Government Code. Reference: Sections 
1603 and 1606, Revenue and Taxation Code; and Section 15606, Government 
Code. 

History 

1. Editorial conecdon adding Note filed 4-1-83 (Register 83, No. 14). 

2. Amendment of section heading and section filed 5-25-2000; operative 
6-30-2000 (Register 2000, No. 2] ). 



§ 307. Notice of Hearing. 

(a) After the filing of an application for reduction of an assessment, the 
clerk shall set the matter for hearing and notify the applicant or the appli- 
cant's agent in writing by personal delivery or by depositing the notice 
in the United States mail directed to the address given in the application. 
If requested by the assessor or the applicant, the clerk of the board may 
electronically transmit the notice to the requesting party. The notice shall 
designate the time and place of the hearing. It shall also include a state- 
ment that the board is required to find the full value of the property from 
the evidence presented at the hearing and that the board can raise, under 
certain circumstances, as well as lower or confirm the assessment being 
appealed. The notice shall include a statement that an application for a 
reduction in the assessment of a portion of an improved real property 
(e.g., land only or improvements only) or a portion of installations which 
are partly real property and partly personal property (e.g., only the im- 
provement pordon or only the personal property portion of machinery 
and equipment) may result in a reappraisal of all property of the applicant 
at the site which may result in an increase in the unprotested assessment 
of the other portion or portions of the property, which increase will offset, 
in whole or in part, any reducdon in the protested assessment. 

(b) The nodce shall be given no less than forty-five days prior to the 
hearing unless a shorter nodce period has been stipulated to by the asses- 
sor and the applicant or the applicant's agent pursuant to secdon 1605.6 
of the Revenue and Taxadon Code. 

(c) The clerk shall nodfy the assessor of the time and place of the hear- 
ing. 

(d) When proposing to raise an assessment on its own motion without 
an application for reduction pending before it, the board shall give notice 
of the hearing in the manner provided herein below not less than 20 days 
prior to the hearing unless notice is waived by the assessee or the asses- 
see's agent in writing in advance of the hearing or orally at the time of 
the hearing or a shorter notice period is stipulated to by the assessor and 
assessee or the assessee" s agent. The notice shall be given to the assessee 
as shown on the latest assessment roll by depositing the notice in the 
United States mail directed to the assessee at the latest address of the as- 
sessee available to the assessor on file in the records in the assessor's of- 
fice. It shall contain: 

( 1 ) A statement that a hearing will be held before the local board to de- 
termine whether or not the assessment shall be raised; 

(2) The time and place of the hearing; 

(3) The assessor's parcel number or numbers of the property as shown 
on the local roll; 

(4) A statement that the board is required to find the full value of the 
property from the evidence presented at the hearing; 

(5) The amount by which it is proposed to raise the assessment. 
NOTE: Authority cited: Secdon 15606, Government Code. Reference: Sections 
50,51, 1601, 1603, 1604, 1605, 1605.6, 1606, 16l0.8and 1620, Revenue and Tax- 
ation Code. 

History 

1. Amendment of subsections (a) and (d) filed 6-6-69 as an emergency; effective 
upon filing. Certificate of Compliance included (Register 69, No. 23). For prior 
history, see Register 69, No. 9. 

2. Amendment of subsecdon (b) filed 5-7-70; effective thirtieth day thereafter 
(Register 70, No. 19). 

3. Amendment of subsecdon (a) filed 4-14—72; effective thirtieth day thereafter 
(Register 72, No. 16). 

4. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

5. Amendment of subsections (a) and (d) filed 5-9-84; effective thirtieth day 
thereafter (Register 84, No. 19). 

6. Change without regulatory effect amending subsecdon (b) filed 12-13-95 pur- 
suant to section 100, dtle 1, California Code of Regulations (Register 95, No. 
50). 
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7. Change without regulatory effect reinstating subsection (c) filed 7-2-96 pur- 
suant to section 100, title 1, California Code of Regulations (Resister 96. No. 
27). 

8. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 



§ 308. Request for Findings. 

(a) If an applicant or the assessor desires written findings of fact, the 
request must be in writing and submitted to the clerk before commence- 
ment of the hearing. The requesting party may abandon the request and 
waive findings at the conclusion of the hearing. If the requesting party 
abandons the request at this time, the other party may orally or in writing 
renew the request at the conclusion of the hearing and accompany the re- 
quest with payment of the required fee or deposit. The county may im- 
pose a reasonable fee, as determined by the board of supervisors, to cover 
the expense of preparing the findings and conclusions and may require 
a deposit to be paid prior to the end of the hearing. If. at the conclusion 
of the hearing, a party requesting written findings has failed to pay the 
required fee or deposit, the board need not prepare written findings. The 
board may deny a request made after the conclusion of the hearing that 
seeks to waive written findings. 

(b) The written findings of fact shall fairly disclose the board's find- 
ings on all material points raised in the application and at the hearing. The 
findings shall also include a statement of the methods of valuation used 
in determining the full value of the property. The county shall provide 
findings within 45 days after the final determination of the board is en- 
tered into the record pursuant to regulation 325 of this subchapter, and 
shall accompany them with a notice that a request for a transcript of the 
hearing must be made within 60 days after the final determination. 

(c) If the county board fails to make findings upon request, or if find- 
ings made are found by a reviewing court to be so deficient that a remand 
to the county board is ordered to secure reasonable compliance with the 
elements of findings required by section 1611.5 of the Revenue and 
Taxation Code, the action of the county board shall be deemed to be arbi- 
trary and capricious within the meaning of section 800 of the Govern- 
ment Code, so as to support an allowance of reasonable attorney's fees 
against the county for the services necessary to obtain proper findings. 
The dollar limitation set forth in section 800 of the Government Code 
shall not apply to an allowance of attorney's fees pursuant to tliis section. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1603, 1611. 5 and 1611.6, Revenue and Taxation Code. 

History 

1. Amendment filed 11-22-68 as an emergency; effective upon filing (Register 
68, No. 44). 

2. Certificate of Compliance filed 1 1-26-68 (Register 69, No. 9). Amendment 
filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 16). 

3. Amendment filed 8-20-81 ; effecdve thirtieth day thereafter (Register 81, No. 
34). 

4. Editorial correction of Note filed 4-1-83 (Register 83, No. 14). 

5. Amendment filed 12-29-87; operative 1-28-88 (Register 88, No. 2). 

6. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 308.5. Disqualification of a Board Member or Hearing 
Officer. 

(a) In those counties having assessment appeals boards or hearing offi- 
cers, the party affected or the party's agent, or the assessor, may file with 
the clerk a written statement objecting to the hearing of a matter before 
a member of the board or a hearing officer. The statement shall set forth 
the facts constituting the ground of the disqualification of the member or 
hearing officer and shall be signed by the party affected or the party's 
agent, or by the assessor, and shall be filed with the clerk at the earliest 
practicable opportunity after discovery of the facts constituting the 
ground of the member's or hearing officer's disqualification, and in any 
event before the commencement of the hearing of any issue of fact in the 
proceeding before such member or hearing officer. Copies of the state- 
ment shall be served by the presenting party on each party to the proceed- 
ing and on the board member or hearing officer alleged to be disqualified. 
Within 10 days after filing of the statement or 10 days after service of it 



on him or her, whichever is later, the board member or hearing officer 
may file with the clerk a written answer: 

(1) Consenting to the proceeding being heard by another member or 
hearing officer, in which event the clerk shall appoint a replacement 
member or hearing officer, or 

(2) Denying his or her disqualification, which answer may admit or 
deny any or all of the facts alleged in the statement and set forth any addi- 
tional facts relevant to his or her disqualificafions. 

The clerk shall forthwith transmit a copy of such answer to each party. 
Every statement and answer shall be verified by oath in the manner 
prescribed by section 446 of the Code of Civil Procedure. 

(b) The question of the member's or hearing officer's disqualification 
shall be heard and determined by a board member, other than the member 
subject to the disqualification challenge, agreed upon by the parties who 
have appeared in the proceeding, or, in the event of their failing to agree, 
by a member assigned to act by the clerk. Within five days after the ex- 
piration of the fime allowed by this regulation for the member to answer, 
the clerk shall assign a member to hear and determine the matter of the 
disqualification. 

Once the member has been selected pursuant to subsection (b), that 
member shall determine the qualification of the challenged member or 
hearing officer. 

(c) In a county whose board of supervisors has adopted a resolution 
implementing the provisions of sections 1640.1 and 1641.1 of the Reve- 
nue and Taxation Code, the board may elect to schedule the application 
before the board in lieu of following the procedures prescribed above. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1624.4 and 1641.2, Revenue and Taxation Code. 

History 

1 . New section filed 5-7-70; effective thirtieth day thereafter (Register 70, No. 
19). 

2. Amendment filed 6-14-74 as an emergency; effective upon filing (Register 74, 
No. 24). 

3. Certificate of Compliance filed 8-9-74 (Register 74, No. 32). 

4. Repealer of NOTE filed 10-26-77; effective thirtieth day thereafter (Register 77, 
No. 44). 

5. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

6. Amendment of section heading, section and Note filed 3-23-2000; operative 
4-22-2000 (Register 2000, No. 12). 

§ 308.6. Application for Equalization by Member, Alternate 
Member, or Hearing Officer. 

(a) An application for equalization filed pursuant to secfions 1603 or 
1605 of the Revenue and Taxation Code by a member or alternate mem- 
ber of an assessment appeals board or an appointed hearing officer shall 
be heard before an assessment appeals board panel consisting of three 
special alternate assessment appeals board members appointed by order 
of the presiding judge of the superior court in the county in which the 
application is filed. 

(b) A special alternate assessment appeals board member may hear 
only the applicadon or applications for equalization set forth in the supe- 
rior court order appointing such member. 

(c) Any person shall be eligible for appointment as a special alternate 
assessment appeals board member who meets the qualifications set forth 
in section 1624 of the Revenue and Taxation Code. 

(d) SecUons 1624.1 and 1624.2 of the Revenue and Taxation Code 

shall be applicable to the appointment of a special assessment appeals 

board member. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1622.6 and 1636.5, Revenue and Taxation Code. 

History 

1 . New section filed 6-14-74 as an emergency; effective upon filing (Register 74, 
No. 24). 

2. Certificate of Compliance filed 8-9-74 (Register 74, No. 32). 

3. Amendment filed 12-26-75; effective thirtieth day thereafter (Register 75, No. 

52). 

4. Repealer of Note filed 1 0-26-77 ; effective thirtieth day thereafter (Register 77, 
No. 44). 

5. Editorial correcUon adding Note filed 4-1-83 (Register 83, No. 14). 

6. Amendment of secfion heading, section and Note filed 3-23-2000; operative 
4-22-2000 (Register 2000, No. 12). 
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7. Change without regulatory effeet amending subsection (c) and Note filed 
2-13-2001 pursuant to section 100, title 1, California Code of Regulations 
(Register 2001, No. 7). 



§ 309. Hearing. 

(a) In counties having a population in excess of 4,000,000, on the 
fourth Monday in September of each year, the board shall meet to equal- 
ize the assessment of property on the local roll and shall continue to meet 
for that purpose from time to time until the business of equalization is dis- 
posed of. In all other counties, the board shall meet on the third Monday 
in July and shall continue to meet until the business of equalization is dis- 
posed of. All hearings before the board shall be conducted in the manner 
provided in this subchapter. Nothing herein requires the board to conduct 
hearings prior to the final day for filing applications. 

(b) A hearing must be held and a final determination made on the ap- 
plication within two years of the timely filing of an application for reduc- 
tion in assessment submitted pursuant to subdivision (a) of section 1603 
of the Revenue and Taxation Code, unless the applicant or the applicant' s 
agent and the board mutually agree in writing or on the record to an exten- 
sion of time. 

(c) If the hearing is not held and a determination is not made within the 
time specified in subsection (b) of this regulation, the applicant's opinion 
of value stated in the application shall be conclusively determined by the 
board to be the basis upon which property taxes are to be levied, except 
when: 

{ 1 ) The applicant has not filed a timely and complete application; or, 

(2) The applicant has not submitted a full and complete property state- 
ment as required by law with respect to the property which is the subject 
of the application; or, 

(3) The applicant has not complied fully with a request for the ex- 
change of information under regulation 305.1 of this subchapter or with 
the provisions of subdivision (d) of section 441 of the Revenue and Taxa- 
tion Code; or 

(4) Controlling litigation is pending. "Controlling litigation" is litiga- 
tion which is: 

(A) pending in a state or federal court whose jurisdiction includes the 
county in which the application is filed; and 

(B) directly related to an issue involved in the application, the court 
resolution of which would control the resolution of such issue at the hear- 
ing; or, 

(5) The applicant has initiated proceedings to disqualify a board mem- 
ber pursuant to Revenue and Taxation Code section 1624.4 within 90 
days of the expiration of the two-year period required by Revenue and 
Taxation Code section 1604; or, 

(6) The applicant has requested that the hearing officer's recommen- 
dation be heard by the board pursuant to Revenue and Taxation Code sec- 
tion 1641.1, in those counties in which the board of supervisors has 
adopted a resolution implementing section 1641 . 1 , within 90 days of the 
expiration of the two-year period required by Revenue and Taxation 
Code section 1604. 

For applications involving base year value appeals that have not been 
heard and decided by the end of the two-year period provided in section 
1604 of the Revenue and Taxation Code and where the two-year period 
has not been extended pursuant to subsections (b) or (c) of this regulation, 
the applicant's opinion of value will be entered on the assessment roll for 
the tax year or years covered by the pending application, and will remain 
on the roll until the fiscal year in which the board makes a final deter- 
mination on the application. No increased or escape taxes other than 
those required by a change in ownership or new construction, or resulting 
from application of the inflation factor to the applicant' s opinion of value 
shall be levied for the tax years during which the board fails to act. 

For applications appealing decline in value and personal property as- 
sessments that have not been heard and decided by the end of the two- 
year period provided in section 1604, the applicant's opinion of value 
will be enrolled on the assessment roll for the tax year or years covered 
by the pending apphcation. 



(d) If the applicant has initiated proceedings pursuant to subsection 
(c)(5), or made a request pursuant to subsection (c)(6) of this regulation, 
the two-year time period described in subsection (b) shall be extended 
90 days. 

(e) The applicant shall not be denied a timely hearing and determina- 
tion pursuant to subsection (b) of this regulation, by reason of any of the 
exceptions enumerated in subsection (c) herein, unless, within two years 
of the date of the application, the board, or the clerk at the direction of the 
board, gives the applicant and/or the applicant's agent written notice of 
such denial. The notice shall indicate the basis for the denial and inform 
the applicant of his or her right to protest the denial. If requested by the 
applicant or the applicant's agent, the clerk shall schedule a hearing on 
the validity of the application and shall so notify the applicant, the appli- 
cant's agent, and the assessor. 

When a hearing is postponed or not scheduled because controUing liti- 
gation is pending, the notice to the applicant shall identify the controlling 
litigafion by the name of the case, the court number or the docket number 
of the case, and the court in which the litigation is pending. If a hearing 
is postponed because controlling litigation is pending, the hearing must 
be held and a final determination made within a period of two years after 
the application is filed, excluding the period of time between the notice 
of pending litigation and the date that the litigation becomes final. 
NOTE: Authority cited: Section 15606(c). Government Code. Reference: Sections 
441, 1603, 1604, 1606, 1624.4, 1641.1 and 1641.2, Revenue and Taxation Code. 

History 

1 . Amendment filed 6-14-74 as an emergency; effective upon filing (Reeister 74, 
No. 24). 

2. Certificate of Compliance filed 8-9-74 (Register 74, No. 32). 

3. Editorial correction of NoTFi filed 7-30-82 (Register 82, No. 31). 

4. Editorial correction of Note filed 4-1-83 (Register 83, No. 14). 

5. Amendment filed 5-31-84; effective thirtieth day thereafter (Register 84, No. 
22). 

6. Amendment of section and Note filed 8-7-97; operative 9-6-97 (Register 97, 
No. 32). 

7. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§310. Selection of Board Chair. 

The board shall select one of its members to act as chair and preside 
over all hearings. This function may be rotated among board members. 
The chair shall exercise such control over the hearings as is reasonable 
and necessary. He or she shall make all rulings regarding procedural mat- 
ters and regarding the admission or exclusion of evidence. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
1609, Revenue and Taxation Code. 

History 

1. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

2. Amendment of section heading, section and Note filed 3-23-2000; operative 
4-22-2000 (Register 2000, No. 12). 

§311. Quorum and Vote Required. 

(a) No hearing before the board shall be held unless a quorum is pres- 
ent. Except as otherwise provided in regulation 310 of this subchapter, 
no decision, determination, or order shall be made by the board by less 
than a majority vote of all the members of the board who have been in 
attendance throughout the hearing. 

(b) If either party so demands, a hearing must be held before the full 
board or, for assessment appeals boards appointed pursuant to Revenue 
and Taxation Code section 1622.1, a full three member panel. In the 
event that only a quorum is present and the applicant demands a hearing 
before the full board, or full three member panel designated pursuant to 
Revenue and Taxation Code section 1 622. 1 , the board may request that 
the applicant extend the two-year period provided in section 1604 of the 
Revenue and Taxation Code if the demand precludes the matter from be- 
ing heard and decided before the expiration of the two-year period. If the 
applicant does not extend the two-year period as requested, the board 
may deny the applicant' s demand for a hearing before a full board or a 
full three member panel. 

(c) If a hearing takes place before a board consisting of an even number 
of members and they are unable to reach a majority decision, the applica- 
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tion shall be reheard before the full board. In any case wherein the hearing 
lakes place before less than the full board, the parties may stipulate that 
the absent member or members may read or otherwise become familiar 
with the record and participate in the vote on the decision. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1601, 1620, 1622.1, ]622..'> and 1622.6, Revenue and Taxation Code. 

History 

1. Amendment filed 5-27-68; effective thirtieth day thereafter (Register 68, No. 
21). 

2. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 
3). 

3. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Res- 
ister 2000, No. 12). 

§ 312. Hearings Recorded. 

(a) All hearings of the board shall be recorded or reported, or video- 
taped subject to the conditions set forth in Code of Civil Procedure sec- 
tion 2025, subsection (/)(2). 

(b) Any person may purchase a transcript of that portion of a hearings 
that is open to the public upon payment of a reasonable fee, provided the 
request to purchase has been made within 60 days after the final determi- 
nation of the board. 

(c) In a county which does not regularly provide a stenographic report- 
er, the applicant, at the applicant's own expense, may have the hearing 
reported by a stenographer. 

(d) In a county which does provide a stenographic reporter, if the appli- 
cant desires the clerk to arrange for a stenographer, the applicant must 
make the request in writing at least 10 days before the hearing. 

(e) If a stenographic reporter is present, the county may designate the 
reporter' s transcript as the official record upon being filed with the board. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
161 1. Revenue and Taxation Code. 

History 

1. Amendment filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 
16). 

2. Amendment filed 6-1 4-74 as an emergency; effective upon filing (Register 74, 

No. 24). 

3. Certificate of Compliance filed 8-9-74 (Register 74, No. 32). 

4. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

5. Amendment of secfion and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§313. Hearing Procedure. 

Hearings on applications shall proceed as follows: 

(a) The chair or the clerk shall announce the number of the application 
and the name of the applicant. The chair shall then determine if the appli- 
cant or the applicant's agent is present. If neither is present, the chair shall 
ascertain whether the clerk has notified the applicant of the time and 
place of the hearing. If the notice has been given and neither the applicant 
nor the applicant's agent is present, the application shall be denied for 
lack of appearance, or, for good cause of which the board is timely in- 
formed prior to the hearing date, the board may postpone the hearing. If 
the notice has not been given, the hearing shall be postponed to a later 
date and the clerk directed to give proper notice thereof to the applicant. 

The denial of an application for lack of appearance by the applicant, 
or the applicant's agent, is not a decision on the merits of the application 
and is not subject to the provisions of regulation 326 of this subchapter. 
The board of supervisors may adopt a procedure which authorizes recon- 
sideration of the denial where the applicant furnishes evidence of good 
cause for the failure to appear or to make a timely request for postpone- 
ment and files a written request for reconsideration within a period set by 
the board, not to exceed 60 days from the date of mailing of the notifica- 
tion of denial due to lack of appearance. Applicants who fail to request 
reconsideration within the period set, or whose requests for reconsidera- 
tion are denied, may refile an appeal of the base year value during the next 
regular filing period in accordance with Revenue and Taxation Code sec- 
tion 80. 



(b) If the applicant or the applicant's agent is present, the chair or the 
clerk shall announce the nature of the application, the assessed value as 
it appears on the local roll and the applicant's opinion of the value of the 
property. The chair may request that either or both parties briefly de- 
scribe the subject property, the issues the board will be requested to deter- 
mine, and any agreements or stipulations agreed to by the parties. 

(c) In applications where the applicant has the burden of proof, the 
board shall require the applicant or the applicant's agent to present his or 
her evidence first, and then the board shall determine whether the appli- 
cant has presented proper evidence supporting his or her position. This 
is sometimes referred to as the burden of production. In the event the ap- 
plicant has met the burden of production, the board shall then require the 
assessor to present his or her evidence. The board shall not require the 
applicant to present evidence first when the hearing involves: 

( 1 ) A penalty portion of an assessment. 

(2) The assessment of an owner-occupied single-family dwelling or 
the appeal of an escape assessment, and the applicant has filed an applica- 
tion that provides all of the information required in regulation 305(c) of 
this subchapter and has supplied all information as required by law to the 
assessor. In those instances, the chair shall require the assessor to present 
his or her case to the board first. With respect to escape assessments, the 
presumpdon in favor of the applicant provided in regulation 321(d) of 
this subchapter does not apply to appeals resulting from situations where 
an applicant failed to file a change in ownership stateinent, a business 
property statement, or to obtain a permit for new constaiction. 

(3) A change in ownership and the assessor has not enrolled the pur- 
chase price, and the applicant has provided the change of ownership 
statement required by law. The assessor bears the burden of proving by 
a preponderance of the evidence that the purchase price, whether paid in 
money or otherwise, is not the full cash value of the property. 

(d) All testimony shall be taken under oath or affirmation. 

(e) The hearing need not be conducted according to technical rules re- 
lating to evidence and witnesses. Any relevant evidence may be admitted 
if it is the sort of evidence on which responsible persons are accustomed 
to rely in the conduct of serious affairs. Failure to enter timely objecfion 
to evidence constitutes a waiver of the objection. The board may act only 
upon the basis of proper evidence admitted into the record. Board mem- 
bers or hearing officers may not act or decide an applicafion based upon 
consideration of prior knowledge of the subject property, information 
presented outside of the hearing, or personal research. A full and fair 
hearing shall be accorded the application. There shall be reasonable op- 
portunity for the presentation of evidence, for cross-examination of all 
witnesses and materials proffered as evidence, for argument and for re- 
buttal. The party having the burden of proof shall have the right to open 
and close the argument. 

(f) When the assessor requests the board find a higher assessed value 
than he or she placed on the roll and offers evidence to support the higher 
value, the chair shall determine whether or not the assessor gave notice 
in writing to the applicant or the applicant's agent by personal delivery 
or by deposit in the United States mail directed to the address given on 
the application. If notice and a copy of the evidence offered has been 
supplied at least 10 days prior to the hearing, the assessor may introduce 
such evidence at the hearing. When the assessor proposes to introduce 
evidence to support a higher assessed value than the value on the roll, the 
assessor no longer has the presumption accorded in regulation 321(a) of 
this subchapter and the assessor shall present evidence first at the hear- 
ing, unless the applicant has failed to supply all the information required 
by law to the assessor. The foregoing notice requirement shall not prohib- 
it the board from a finding of a higher assessed value when it has not been 
requested by the assessor. 

(g) Hearings by boards and hearing officers shall be open, accessible, 
and audible to the public except that: 

(1) Upon conclusion of the evidentiary portion of the hearing, the 
board or hearing officer may take the matter under submission and delib- 
erate in private in reaching a decision, and 
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(2) The board or hearing officer may grant a request by the applicant 
or the assessor to close to the public a portion of the hearing relating to 
trade secrets. For purposes of this regulation, a "trade secret" is that in- 
formation defined by section 3426.1 of the Civil Code. Such a request 
may be made by filing with the clerk a declaration under penalty of perju- 
ry that evidence is to be presented by the assessor or the applicant that 
relates to trade secrets whose disclosure to the public will be detrimental 
to the business interests of the owner of the trade secrets. The declaration 
shall state the estimated time it will take to present the evidence. Only ev- 
idence relating to the trade secrets may be presented during the time the 
hearing is closed, and such evidence shall be confidential unless other- 
wise agreed by the party to whom it relates. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII A. California Constitution: Sections 110, 167, 1605.4, 1607, 1609, 1609.4 
and 1637, Revenue and Taxation Code; and Section 664, Evidence Code. 

History 

1. Amendment of subsection (h) filed 4-22-77; effective thirtieth day thereafter 
(Register 77, No. 17). For prior history, see Register 76, No. 47. 

2. Amendment filed 2-14-83; effective thirtieth day thereafter (Register 83, No. 
8). 

3. Amendment filed 1-30-85; effective thirtieth day thereafter (Register 85, No. 
5). 

4. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

5. Change without regulatory effect amending subsection (c)(2) filed 1 1-20-2000 
pursuant to section 100, title 1 , California Code of Regulations (Register 2000, 
No. 47). 

§ 314. Legal Counsel for Applicant and Assessor. 

The applicant and the assessor may be represented by legal counsel, 
except that when an assessment protest is heard by a hearing officer ap- 
pointed pursuant to section 1636 of the Revenue and Taxation Code, the 
assessor may have legal counsel only if the applicant is represented by 
an attorney. 
NOTE: Authority and reference cited: Section 15606, Government Code. 

History 

1 . Amendment filed 6-14-74 as an emergency; effective upon filing (Register 74, 

No. 23). 

2. Certificate of Compliance filed 8-9-74 (Register 74, No. 32). 

3. Editorial correction adding NOTE filed 4-1-83 (Register 83, No. 14). 

§ 316. Examination of Applicant by Board. 

(a) Except as hereinafter provided, no reduction of an assessment or 
change in ownership or new construction determination shall be made 
unless the board examines, on oath, the applicant or the applicant's agent 
concerning the value of the property and/or the facts upon which the 
change in ownership or new construction determination is based, and the 
applicant or the applicant's agent attends and answers all questions perfi- 
nent to the inquiry. 

(b) In the event there is filed with the board a written stipulation, signed 
by the assessor and county legal advisor on behalf of the county and by 
the person affected or the authorized agent making the application, as to 
the full value and assessed value of the property and/or a determination 
regarding a change in ownership or new construction, which stipulation 
sets forth the facts upon which the agreed upon value is premised, the 
board may, at a public hearing, 

( 1 ) accept the stipulation, waive the appearance of the person affected 
or the agent and change the assessed value in accordance with section 
1610.8 of the Revenue and Taxation Code, or, 

(2) reject the stipulation or set or reset the application for reduction for 
hearing. 

(c) The board may, in its discretion, waive the examination of the 
applicant or the applicant's agent if the board and the assessor are satis- 
fied that the issues raised by the application and the facts pertaining there- 
to have been fully considered by the board in previous years or fully pres- 
ented in the application, and if the apphcant or the applicant's agent 
requests such waiver in the application. The board shall consult with the 
assessor and shall act promptly on any request for waiver and given writ- 
ten notice of its decision no less than 30 days before commencement of 



the hearing on the application. If the board waives the examination of the 
applicant or the applicant's agent, it shall decide the case on the merits 
of the application and on the basis of any evidence properly produced at 
the hearing by the assessor. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1605.5, 1607, 1608 and 1620-1630, Revenue and Taxation Code. 

History 
1 . Amendment filed 10-5-67 as an emergency; effective upon filing (Reeister 67, 

No. 40). 
2.CertificateofCompliance— Sec. 11422.1, Gov. Code, filed 12-14-67 (Register 

67, No. 50). 

3. Amendment filed 5-27-68; effective thirtieth day thereafter (Register 68, No. 
21). 

4. Amendment filed 1 2-26-75; effective thirtieth day thereafter (Register 75, No. 
52). 

5. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 
3). 

6. Amendment of section and Noth filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 317. Personal Appearance by Applicant; Appearance by 
Agent. 

(a) The applicant must appear personally at the hearing or be repre- 
sented by an agent, unless the applicant's appearance has been waived 
by the board in accordance with regulation 316 of this subchapter. If the 
applicant is represented by an agent, the agent shall be thoroughly famil- 
iar with the facts pertaining to the matter before the board. 

(b)(1) If the application was filed by the applicant, any person (other 
than a California licensed attorney retained by the applicant or a person 
mentioned in subsections (c), (d) except an agent, or (e)) who appears at 
the hearing purporting to act as agent for the applicant shall first file with 
the clerk a written authorization, signed by the applicant, to represent the 
applicant at the hearing. 

(2) If at the hearing the applicant is represented by a person other than 
the person who was originally authorized by the applicant to appear at the 
hearing, that person shall present to the board a written authorization 
signed by the applicant indicating the applicant's consent to the change 
in representation. 

(3) The written authorization required pursuant to this regulation shall 
include the information required by regulation 305(a) of this subchapter 
and shall clearly state that the agent is authorized by the applicant to ap- 
pear at hearings before the board. 

(c) If the property is held in joint or common ownership or in co-own- 
ership, the presence of the apphcant or any one of the owners shall consti- 
tute a sufficient appearance. 

(d) Where the applicant is a corporation, limited partnership, or a lim- 
ited liability company, the business entity shall make an appearance by 
the presence of any officer, employee, or an authorized agent, thoroughly 
familiar with the facts pertaining to the matter before the board. 

(e) A husband may appear for his wife, or a wife for her husband, and 
sons or daughters for parents or vice versa. 

(f) If an agent is previously authorized by the applicant to file an ap- 
plication, no further authorization is required for that agent to represent 
the applicant at the subsequent hearing. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Section 
1601, 1607 and 1608, Revenue and Taxation Code. 

History 

1. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

2. Amendment filed 7-16-86; effective thirtieth day thereafter (Register 86, No. 
29). 

3. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 318. Property in Common Ownership. 

NOTE: Authority and reference cited: Section 15606, Government Code. 

History 

1. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

2. Repealer filed 3-23-2000; operative 4-22-2000 (Register 2000, No. 12). 

§ 319. Appearance by Corporation. 

NOTE: Authority and reference cited: Section 15606, Government Code. 
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History 

1. Hditorial correction adding NoTi-. filed 4-1-83 (Register 83, No. 14). 

2. Repealer filed 3-23-2000; operative 4-22-2000 (Register 2000. No. 12). 

§ 320. Appearance by Members of Family. 

NOTF:: Authority and reference cited: Section 13606. Government Code. 

History 

1. Editorial con-ecfion adding Ncm-: filed 4-1-83 (Register 83, No. 14). 

2. Repealer filed 3-23-2000; operative 4-22-2000 (Register 2000, No. 12). 

§ 321 . Burden of Proof. 

(a) Subject to exceptions set by law, it is presumed that the assessor has 
properly performed his or her duties. The effect of this presumption is to 
iinpose upon the applicant the burden of proving that the value on the as- 
sessment roll is not correct, or, where applicable, the property in question 
has not been otherwise correctly assessed. The law requires that the 
applicant present independent evidence relevant to the full value of the 
property or other issue presented by the application. 

(b) If the applicant has presented evidence, and the assessor has also 
presented evidence, then the board must weigh all of the evidence to de- 
termine whether it has been established by a preponderance of the evi- 
dence that the assessor's determination is incorrect. The presumption 
that the assessor has properly performed his or her duties is not evidence 
and shall not be considered by the board in its deliberations. 

(c) The assessor has the burden of establishing the basis for imposition 
of a penalty assessment. 

(d) Exceptions to subsection (a) apply in any hearing involving the 
assessment of an owner-occupied single-family dwelling or an escape 
assessment. In such instances, the presumption in section 1 67 of the Rev- 
enue and Taxation Code affecting the burden of proof in favor of the ap- 
plicant who has supplied all information to the assessor as required by 
law imposes upon the assessor the duty of rebutting the presumption by 
the submission of evidence supporting the assessment. 

(e) In hearings involving change in ownership, except as provided in 
section II of the Revenue and Taxation Code, the purchase price is re- 
buttably presumed to be the full cash value. The party seeking to rebut 
the presumption bears the burden of proof by a preponderance of the evi- 
dence. 

(f) In weighing evidence, the board shall apply the same evidentiary 
standard to the testimony and documentary evidence presented by the ap- 
plicant and the assessor. No greater relief may be granted than is justified 
by the evidence produced during the hearing. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Secfions 
110, 167 and 1601 etseq.. Revenue and Taxation Code; and Section 664, Evidence 
Code. 

History 

1. Amendment filed 1 1-19-76; designated effective 1-1-77 (Register 76, No. 47). 
For prior history, see Register 72, No. 16. 

2. Repealer of subsection (c) filed 1-1 1-83; effective thirtieth day thereafter (Reg- 
ister 83, No. 3). 

3. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 322. Subpoenas. 

(a) At the request of the applicant or the assessor in advance of the 
hearing or at the time of the hearing the board or the clerk on authoriza- 
tion from the board may issue subpoenas for the attendance of witnesses 
at the hearing. The board may issue a subpoena on its own motion. A sub- 
poena may be served on any resident of the State of California or any per- 
son or business entity found within the state. All subpoenas shall be ob- 
tained from the board. 

(b) If a subpoena is issued at the request of the applicant, the applicant 
is responsible for serving it and for the payment of witness fees and mi- 
leage. 

(c) An application for a subpoena for the production of books, records, 
maps, and documents shall be supported by an affidavit such as is pre- 
scribed by section 1985 of the Code of Civil Procedure. 



(d) In the event a State Board of Equalization employee is subpoenaed 
pursuant to section 1609.5 of the Revenue and Taxation Code at the re- 
quest of the applicant and the county board grants a reduction in the as- 
sessment, the county board may reimburse the applicant in whole or in 
part for the actual witness fees paid pursuant to section 1609.5. 

(e) If a party desires the board to issue a subpoena, the party shall make 
the written request sufficiently in advance of the scheduled hearing date 
so that the subpoenaed party has an adequate opportunity to fully comply 
with the subpoena prior to the commencement of the hearing. Upon such 
request, the board may. whenever possible, issue subpoenas pursuant to 
sections 1609.4 and 1609.5 of the Revenue and Taxation Code. Subpoe- 
nas shall be restricted to compelling the appearance of a person or the 
production of things at the hearing and shall not be utilized for purposes 
of prehearing discovery. A subpoena issued near in time to or after com- 
mencement of the hearing should be as limited as possible, and a continu- 
ance of the hearing may be granted, if requested, for a reasonable period 
of time. 

(f) No subpoena to take a deposition shall be issued nor shall deposi- 
tions be considered for any purpose by the board. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1609, 1609.4 and 1609.5, Revenue and Taxation Code. 

History 

1 . Amendment filed 10-5-67 as an emergency; effective upon filing (Register 67, 
No. 40). 

2. Certificate of Compliance— Sec. 1 1422.1, Gov. Code, filed 12-14-67 (Register 
67, No. 50). 

3. Amendment filed 5-27-68; effecfive thirtieth day thereafter (Register 68, No. 

21). 

4. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

5. Amendment of section and Note filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 323. Postponements and Continuances. 

(a) The applicant and/or the assessor shall be allowed one postpone- 
ment as a matter of right, the request for which must be made not later 
than 21 days before the hearing is scheduled to commence. If the appli- 
cant requests a postponement as a matter of right within 120 days of the 
expiration of the tv/o-year limitation period provided in section 1604 of 
the Revenue and Taxation Code, the postponement shall be contingent 
upon the applicant's written agreement to extend and toll indefinitely the 
two-year period subject to termination of the agreement by 120 days 
written notice by the applicant. The assessor is not entitled to a postpone- 
ment as a matter of right if the request is made within 1 20 days of the ex- 
piration of the two-year period, but the board, in its discretion, may grant 
such a request. Any subsequent requests for a postponement must be 
made in writing, and good cause must be shown for the proposed post- 
ponement. A stipulation by an applicant and the assessor shall be deemed 
to constitute good cause, but shall result in extending and tolling indefi- 
nitely the two-year limitation period subject to termination of the agree- 
ment by 1 20 days written notice by the applicant. Any information ex- 
change dates remain in effect based on the originally scheduled hearing 
date notwithstanding the hearing postponement, except as provided in 
regulation 305.1(d) of tliis subchapter. 

(b) A board of supervisors may delegate decisions concerning post- 
ponement to the clerk in accordance with locally adopted rules. Requests 
for postponement shall be considered as far in advance of the hearing date 
as is practicable. 

(c) At the hearing, the board or a hearing officer may continue a hear- 
ing to a later date. If the applicant requests a continuance within 90 days 
of the expiration of the two-year period specified in section 1 604 of the 
Revenue and Taxation Code, the board may require a written extension 
signed by the applicant extending and tolling the two-year period indefi- 
nitely subject to termination of the agreement by 1 20 days written notice 
by the applicant. The clerk shall inform the applicant or the applicant's 
agent and the assessor in writing of the time and place of the continued 
hearing not less than 1 days prior to the new hearing date, unless the par- 
ties agree in writing or on the record to waive written notice. 
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NOTH: Authority cited: Section 15606, Government Code. Reference: Sections 
1605.6 and 1606, Revenue and Taxation Code. 

History 

1 . Amendment filed 5-27-68; effective thirtieth day thereafter (Reaister 68, No. 

21). 

2. Amendment filed 11-22-68 as an emergency; effective upon filing (Register 
68. No. 44). 

3. Certificate of Compliance filed 1 1-26-68 (Register 69, No. 9). 

4. Editorial correction adding Ncm- filed 4-1-83 (Register 83, No. 14). 

5. Amendment of section heading, section and NoTii filed 3-23-2000; operative 
4-22-2000 (Register 2000, No. 12). 

§ 324. Decision. 

(a) Determination of Full Value, Classification Change in Ownership, 
or Other Issues. Acting upon proper evidence before it, the board shall 
determine the full value of the property, including land, improvements, 
and personal property, that is the subject of the hearing. The determina- 
tion of the full value shall be supported by a preponderance of the evi- 
dence presented during the hearing. The board shall consider evidence 
of value derived by the use of any of the valuation methods described in 
regulation 3 of subchapter 1 of this chapter. It shall determine whether 
the method(s) used was (were) properly applied, considering the type of 
property assessed, govemmentally imposed land use restrictions, and 
any recorded conservation easements as described in Civil Code section 
815.1 et seq., by examining the factual data, the presumptions, and the 
estimates relied upon. The board shall also determine the classification, 
amount, and description of the property that is the subject of the hearing, 
the existence of a change in ownership or new construction, or any other 
issue that is properly before the board, or that is necessary to determine 
the full value of the property. The board shall provide to the clerk such 
details as are necessary for the implementation of the board's decision. 

(b) Jurisdiction. The board's authority to determine the full value of 
property or other issues, while limited by the laws of this state and the 
laws of the United States and usually exercised in response to an applica- 
tion for equalization, is not predicated on the filing of an application nor 
limited by the applicant's request for relief. When an application for re- 
view includes only a portion of an appraisal unit, whether real property, 
personal property, or both, the board may nevertheless determine the full 
value, classification, or other facts relating to other portions that have un- 
dergone a change in ownership, new construction or a change in value. 
Additionally, the board shall determine the full value of the entire ap- 
praisal unit whenever that is necessary to the determination of the full 
value of any portion thereof. 

The board is not required to choose between the opinions of value pro- 
moted by the parties to the appeal, but shall make its own determination 
of value based upon the evidence properly admitted at the hearing. 

An appraisal unit of property is a collection of assets that functions to- 
gether, and that persons in the marketplace commonly buy and sell as a 
single unit or that is normally valued in the marketplace separately from 
other property, or that is specifically designated as such by law. 

(c) Valuation Principles. The board, the applicant, and appraisal wit- 
nesses shall be bound by the same principles of valuation that are legally 
applicable to the assessor. 

(d) Comparable Sales. When valuing a property by a comparison with 
sales of other properties, the board may consider those sales that, in its 
judgment, involve properties similar in size, quahty, age, condition, util- 
ity, amenities, site location, legally permitted use, or other physical at- 
tributes to the property being valued. When valuing property for pur- 
poses of either the regular roll or the supplemental roll, the board shall 
not consider a sale if it occurred more than 90 days after the date for 
which value is being estimated. The provisions for exclusion of any sale 
occurring more than 90 days after the valuation date do not apply to the 
sale of the subject property. 

The board shall presume that zoning or other legal restrictions, of the 
types described in Revenue and Taxation Code section 402. 1 , on the use 
of either the property sold or the property being valued will not be re- 
moved or substantially modified in the predictable future unless suffi- 



cient grounds as set forth in that section are presented to the board to over- 
come that presumption. 

(e) Findings of Fact. When written findings of fact are made, they shall 
fairly disclose the board's findings on all material points raised in the 
application and at the hearing. The findings shall also include a statement 
of the method or methods of valuation used in determining the full value 
of the property or its components. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Article 
XIIIA, California Constitution; and Sections 402.1. 402.5, 1609, 1610.8 and 
161 1.5, Revenue and Taxation Code. 

History 

1. Amendment of subsection (0 and new subsections (g) and (h) filed 5-7-70; ef- 
fective thirtieth day thereafter (Register 70, No. 19). For prior history, see Reg- 
ister 69, No. 9. 

2. Amendment of subsection (e) filed 5-11-71; effective thirtieth day thereafter 
(Register 71. No. 20). 

3. Amendment of subsecUons (a), (e) and (f) filed 4-14-72; effective thirtieth day 
thereafter (Register 72, No. 16). 

4. Amendment of subsection (a) filed 12-26-75; effective thirtieth day thereafter 
(Register 75. No. 52). 

5. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 
3). 

6. Amendment filed 4-23-90; operative 5-23-90 (Register 90, No. 20). 

7. Editorial correction of printing eiTor restoring History notes 1 .-5. inadvertent- 
ly omitted in Register 90, No. 20 (Register 90, No. 41 ). 

8. Amendment of section and Notk filed 3-23-2000; operative 4-22-2000 (Reg- 
ister 2000, No. 12). 

§ 325. Notice and Clarification of Decision. 

(a) A board may announce its decision to the applicant and the assessor 
at the conclusion of the hearing, or it may take the matter under submis- 
sion. The decision becomes final when: 

( 1 ) The vote is entered into the record at the conclusion of the hearing 
provided no findings of fact are requested by either party, and all parties 
are present at the hearing or the hearing is subject to stipulation by both 
parties. The county may provide a written notice of the decision. 

(2) A written notice of the decision is issued provided no findings of 
fact are requested by either party, and the decision is taken under submis- 
sion by the board at the conclusion of the hearing. The county shall issue 
a written notice of the decision no later than 1 20 days after the conclusion 
of the hearing. The clerk shall notify the applicant in writing of the deci- 
sion of the board by United States mail addressed to the applicant or to 
the applicant's agent at the address given in the application. 

(3) A written notice of the decision is issued or the findings of fact are 
issued, whichever is earlier, provided findings of fact are requested. The 
county shall issue a written notice of the decision no later than 120 days 
after the conclusion of the hearing. If so requested by an applicant or an 
applicant's agent, the determination shall become final upon issuance of 
the findings of fact which the county shall issue no later than 1 80 days 
after the conclusion of the hearing. Such a request must be made by the 
applicant or the applicant's agent prior to or at the conclusion of the hear- 
ing. If the conclusion of the hearing is within 180 days of the expiration 
of the two-year period specified in section 1604 of the Revenue and 
Taxation Code, the apphcant shall agree in wridng to extend the two- 
year period. The extension shall be for a period equal to 1 80 days from 
the date of the conclusion of the hearing. 

(b) The board may request any party to submit proposed written find- 
ings of fact and shall provide the other party the opportunity to review 
and comment on the proposed finding submitted. If both parties prepare 
proposed findings of fact, no opportunity to review and comment need 
be provided. 

(c) When findings of fact have been prepared, either party or the clerk 
may submit a written request for clarification about the details of the de- 
cision, but such clarification shall not alter the final determinaUon of the 
board. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
1601 et seq.. Revenue and Taxation Code. 

History 

1. Editorial correction adding Note filed 4-1-83 (Register 83, No. 14). 

2. Amendment of secfion heading, section and Notk filed 3-23-2000; operative 
4-22-2000 (Register 2000, No. 12). 
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§ 326. Reconsideration and Rehearing. 

(a) The decision of the board upon an application is final. The board 
shall not reconsider or rehear an application or modify a decision unless: 

( 1 ) The decision reflects a ministerial clerical error; or 

(2) The decision was entered as the result of the applicant's failure to 
appear for the hearing and within the period established pursuant to regu- 
lation 313 of this subchapter, the applicant furnishes evidence establish- 
ing, to the satisfaction of the board, excusable good cause for the failure 
to appear. 

NOTH: Authority cited: Section 15606, Government Code. Reference: Section 
1601 et seq.. Revenue and Taxation Code. 

History 

1. Editorial coiTcction adding Note filed 4-1-83 (Register 83, No. 14). 

2. Amendment of section and Notk filed 3-23-2000: operative 4-22-2000 (Reg- 
ister 2000, No. 12). 



Chapter 4. Equalization by State Board 



Article 1. Random Selection of Counties 



§ 370. Random Selection of Counties for Representative 
Sampling. 

(a) Survey Cycle. The board shall select at random at least three coun- 
ties from among all except the 10 largest counties and cities and counties 
for a representative sampling of assessments in accordance with the pro- 
cedures contained herein. Counties eligible for random selection will be 
distributed as equally as possible in a five-year rotation commencing 
with the local assessment roll for the 1997-98 fiscal year. 

(b) Random Selection for Assessment Sampling. The counties se- 
lected at random will be drawn from the group of counties scheduled in 
that year for surveys of assessment practices. The scheduled counties will 
be ranked according to the size of their local assessment rolls for the year 
prior to the sampling. 

( 1 ) If no county has been selected for an assessment sampling on the 
basis of significant assessment problems as provided in subdivision (c), 
the counties eligible in that year for random selection will be divided into 
three groups (small, medium, and large), such that each county has an 
equal chance of being selected. One county will be selected at random by 
the board from each of these groups. The board may randomly select an 
additional county or counties to be included in any survey cycle year. The 
selection will be done by lot, with a representative of the California As- 
sessors' Association witnessing the selection process. 

(2) If one or more counties are scheduled for an assessment sampling 
in that year because they were found to have significant assessment prob- 
lems, the counties eligible for random selection will be divided into the 
same number of groups as there are counties to be randomly selected, 
such that each county has an equal chance of being selected. For example, 
if one county is to be sampled because it was found to have significant 
assessment problems, only two counties will then be randomly selected 
and the pool of eligible counties will be divided into two groups. If two 
counties are to be sampled because they were found to have significant 
assessment problems, only one county will be randomly selected and all 
counties eligible in that year for random selection will be pooled into one 
group. 

(3) Once random selection has been made, neither the counties se- 
lected for an assessment sampling nor the remaining counties in the 
group for that fiscal year shall again become eligible for random selection 
until the next fiscal year in which such counties are scheduled for an 
assessment practices survey, as determined by the five-year rotation. At 
that time, both the counties selected and the remaining counties in that 
group shall again be eligible for random selection. 

(c) Assessment Sampling of Counties with Significant Assessment 
Problems. If the board finds during the course of an assessment practices 
survey that a county has significant assessment problems as defined in 



Rule 371, the board shall conduct a sampling of assessments in that 
county in lieu of conducting a sampling in a county selected at random, 
(d) Additional Surveys. This regulation shall not be construed to pro- 
hibit the Board from conducting additional surveys, samples, or other in- 
vestigations of any county assessor's office. 

NOTH: Authority cited: Section 15606(c), Government Code. Reference: Section 
75.60, Revenue and Taxation Code; and Sections 15640 and 15643(b), Govern- 
ment Code. 

History 

1. Amendment of article heading and new section filed 4-22-97; operative 
5-22-97 (Register 97, No. 17). For article 1 prior history, see Register 83. No. 
3. 



§ 371. Significant Assessment Problems. 

(a) For purposes of Revenue and Taxation Code Section 75.60 and 
Government Code Section 15643, "significant assessment problems" 
means procedure(s) in one or more areas of an assessor' s assessment op- 
eration, which alone or in combination, have been found by the Board to 
indicate a reasonable probability that either: 

(1) the average assessment level in the county is less than 95 percent 
of the assessment level required by statute; or 

(2) the sum of all the differences between the board's appraisals and 
the assessor's values (without regard to whether the differences are un- 
derassessments or overassessments), expanded statistically over the as- 
sessor's entire roll, exceeds 7.5 percent of the assessment level required 
by statute. 

(b) For purposes of this regulation, "areas of an assessor's assessment 
operation" means, but is not limited to, an assessor's programs for: 

(1) Uniformity of treatment for all classes of property. 

(2) Discovering and assessing newly constructed property. 

(3) Discovering and assessing real property that has undergone a 
change in ownership. 

(4) Conducting mandatory audits in accordance with Revenue and 
Taxation Code Section 469 and Property Tax Rule 192. 

(5) Assessing open-space land subject to enforceable restriction, in 
accordance with Revenue and Taxation Code Sections 421 et. seq. 

(6) Discovering and assessing taxable possessory interests in accor- 
dance with Revenue and Taxation Code Sections 107 et. seq. 

(7) Discovering and assessing mineral-producing properties in accor- 
dance with Property Tax Rule 469. 

(8) Discovering and assessing property that has suffered a decline in 
value. 

(9) Reviewing, adjusting, and, if appropriate, defending assessments 
for which taxpayers have filed applications for reduction with the local 
assessment appeals board. 

(c) A finding of "significant assessment problems," as defined in this 
regulation, would be limited to the purposes of Revenue and Taxation 
Code Section 75.60 and Government Code Section 15643, and shall not 
be construed as a generalized conclusion about an assessor's practices. 
NOTE; Authority cited: Section 15606(c), Government Code. Reference: Section 
75.60, Revenue and Taxation Code; and Section 15643, Government Code. 

History 
1. New section filed 4-16-97; operative 5-16-97 (Register 97, No. 16). 



Article 1.5. Office of Appraisal Appeals 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1816, 1816.1 and 1816.2, Revenue and Taxation Code; and Section 15605.5, Gov- 
ernment Code. 

History 

1. New Article 1.5 (Sections 381-394) filed 6-23-67 as procedural and organiza- 
tional; effective upon filing (Register 67, No. 25). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

3. Repealer of Article 1 .5 (Sections 381-394) filed 3^-82; effective thirtieth day 
thereafter (Register 82, No. 10). For prior history, see Registers 74, No. 32; 71, 
No. 24; 71, No. 4; 69, No. 45; 68, No. 44; 68, No. 13; and 67, No. 46. 
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Article 2. Intercounty Equalization 

Note-. Authority cited for Article 2: Section 1 5606, Government Code. Reference 
for Article 2: Chapter 2, Part 3, Division 1, Revenue and Taxation Code. 

History 

1. New Subchapter 4, Article 1 (§ 18 401-412) and Article 3 (§ 451-458) filed 
4-28-67; effective thirtieth day thereafter (Register 67, No. 1 7). (For former re- 
lated regulations, see Register 64, No. 4). 

2. Renumbering of Article 1 to Article 2 filed as procedural and organizational; 
effective upon fihng (Register 67, No. 25). 

3. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77. No. 44). 

4. Repealer of Article 2 (Sections 401-412) filed 1-1 1-83; effective thirtieth day 
thereafter (Register 83, No. 3). 



Article 3. Taxable Property of a County, 
City or Municipal Corporation 

§ 451 . Application for Adjustment. 

NOTE: Authority cited for Article 3: Section 1 5606, Government Code. Reference 
for Article 3: Chapter 2, Part 3, Division 1, Revenue and Taxation Code. 

History 

1. Amendment filed 6-15-72; effective thirtieth day thereafter (Register 72, No. 
25). 

2. Amendment filed 12-26-75; effective thirtieth day thereafter (Register 75, No. 
52). 

3. New NOTE filed 10-26-77; effective thirtieth day thereafter (Register 77, No. 

44). 

4. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 

§ 452. Form of Application. 

History 
1. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 

§ 453. Time and Place of Filing; Copies. 

NOTE: Authority cited: Secfion 15606, Government Code. Reference: Section 
1 1(g), Article XIII, California Constitution; and Sections 1840 and 1841, Revenue 
and Taxation Code. 

History 

1. Amendment filed 6-15-72; effective thirtieth day thereafter (Register 72, No. 
25). 

2. Change without regulatory effect amending secdon filed 5-10-94 pursuant to 
title 1, section 100, California Code of Regulations (Register 94, No. 19). 

3. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 11343.4(d) (Register 96, No. 1). 

§ 454. Answer to Application. 

History 
1. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 

§ 454.5. Prehearing Conference. 

History 

1 . New section filed 7-1 1-68 as procedural and organizational; effective upon fil- 
ing (Register 68, No. 26). 

2. Repealer of NOTE filed 10-26-77; effective thirtieth day thereafter (Register 

77, No. 44). 



3. Repealer filed 12-29-95; operadve 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 

§ 455. Time and Place of Hearing. 

History 

1 . Amendment filed 1 2-26-75; effective thirtieth day thereafter (Register 75, No. 

52). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96. No. 1). 

§ 456. Notice of Hearing. 

History 

1. Amendment filed 6-15-72; effective thirtieth day thereafter (Reeister 72, No. 
25). 

2. Amendment filed 12-26-75; effective thirtieth day thereafter (Register 75, No. 

52). 

3. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1 ). 

§ 457. Conduct of Hearing. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1840 and 1841, Revenue and Taxation Code. 

History 

1. Amendment filed 3-25-86; effective thirtieth day thereafter (Register 86, No. 
13). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 11343.4(d) (Register 96, No. 1). 

§ 458. Notice of Action. 

History 
1. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 11343.4(d) (Register 96, No. 1). 

Article 4. Change in Ownership and New 
Construction 

§ 460. General Application. 

(a) Sections 1 and 2 of Article XIII A of the Constitution provide for 
a limitation on property taxes and a procedure for establishing the current 
taxable value of locally assessed real property by reference to a base year 
full cash value which is then modified annually to reflect the inflation rate 
not to exceed two percent per year or declines in value from whatever 
cause. 

(b) The following definitions govern the construction of the terms in 
the rules pertaining to Sections 1 and 2 of Article XIII A. 

( 1 ) Base year. The assessment year 1 975-76 serves as the original base 
year. Thereafter, any assessment year in which real property, or a portion 
thereof, is purchased, is newly constructed, or changes ownership shall 
become the base year used in determining the full value for such real 
property, or a portion thereof. 

(2) Full cash value. 

(A) The full cash value of real property means: 

1 . The "full cash value" as defined in Section 110. 1 of the Revenue and 
Taxation Code, as of the lien date 1975 for properties with a 1975-76 
base year, or 

2. The "full cash value" as defined in Section 1 1 of the Revenue and 
Taxation Code as of the date such real property is purchased, is newly 
constructed, or changes ownership after the 1975 lien date. 
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Note: The "full cash value" determined pursuant to Section 1 10 for property, or 
portions thereof, purchased, newly constructed or which changes ownership shall 
be enrolled on the next succeeding lien date unless the "full cash value" on that lien 
dale is less, in which case the lien date value shall be enrolled. 

(B) If real property has not been appraised to its appropriate base year 
full cash value, then the assessor shall reappraise such property to its full 
cash value for the appropriate base year lien date. Such reappraisals may 
be made at any time, notwithstanding the provisions of Section 405.6 of 
the Revenue and Taxation Code, but 1975-76 base year values must be 
determined prior to July 1 , 1 980 except in counties over 4,000,000 popu- 
lation the values must be determined prior to July 1, 1981 . 

(3) Restricted value. Restricted value means a value standard other 
than full cash value prescribed by the Constitution or by statute autho- 
rized by the Constitution. 

(4) Full value. Full value (appraised value) means either the full cash 
value or the restricted value. 

(5) Inflation rate. For each lien date after the lien date in which the base 
year full value is determined, the full value of real property shall be modi- 
fied to reflect the percentage change in cost of living, as defined in Sec- 
lion 5 1 of the Revenue and Taxation Code; provided that such value shall 
not reflect an increase in excess of 2 percent of the taxable value of the 
preceding lien date. 

(6) Taxable value. Taxable value means the base year full value ad- 
justed for any given lien date as required by law or the full cash value for 
the same lien date, whichever is less. 

(7) Property tax rate. The property tax rate is the rate calculated in ac- 
cordance with the ad valorem tax limitation prescribed by Section 1 of 
Article XIII A of the Constitution. 

NOTE; Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII A, Sections 1 and 2, California Constitution; and Sections 51 and 110.1, Rev- 
enue and Taxation Code. 

History 

1 . New section filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Amendment filed 10-2-78 as an emergency; effecfive upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78 as an emergency, to coixect 
date of adoption; effective upon filing. Certificate of Compliance included 
(Register 78, No. 43). 

4. Amendment of subsections (b)(6), (7), and (8) filed 1-31-79; effective thirtieth 
day thereafter (Register 79, No. 5). 

5. Amendment of subsections (b)(6), (b)(7) and (b)(8) refiled 2-7-79 as an emer- 
gency; designated effective 3-1-79. Certificate of Compliance included (Reg- 
ister 79, No. 6). 

6. Amendment filed 8-22-79 as an emergency; effective upon filing (Register 79, 
No. 34). A Certificate of Compliance must be filed within 1 20 days or emergen- 
cy language will be repealed on 12-20-79. 

7. Certificate of Compliance filed 12-6-79 (Register 79, No. 49). 

8. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 
3). 

9. Amendment of subsecfion (b)(5) filed 8-23-85; effective thirtieth day thereaf- 
ter (Register 85, No. 34). 

10. Editorial correction restoring inadvertently omitted article heading (Register 
97, No. 7). 

§ 460.1 . 1 975 Base Year Values. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
1 10.1, Revenue and Taxafion Code. 

History 

1 . New section filed as an emergency 5-25-79; effecfive upon filing (Register 79, 
No. 21). 

2. Certificate of Compliance filed 8-21-79 (Register 79, No. 34). 

3. Amendment of subsecfion (e) filed 1-18-83; effective thirtieth day thereafter 
(Register 83, No. 3). 

4. Repealer filed 5-7-98; operafive 6-6-98 (Register 98, No. 19). 

§ 461 . Real Property Value Changes. 

(a) Section 2 of article XIII A of the California Constitution provides, 
with certain exceptions stated therein, that real property shall be reap- 
praised if purchased, newly constructed (regulation 463) or a change in 
ownership occurs (regulation 462) after the original base year. 



(b) Unless otherwise provided for in this chapter or by statute, real 
property which was not subject to valuation in a prior base year as re- 
quired by law shall be appraised at full value for each year it should have 
been so valued and an escape assessment shall be added to the roll for the 
current fiscal year or to the roll being prepared at the time of discovery 
in accordance with the provisions of section 531.2 of the Revenue and 
Taxation Code. 

(c) The prior year taxable value of real property, or portion thereof, 
physically removed from the site shall be deducted from the property's 
prior year taxable value, provided that such net value shall not be less 
than zero. The net value shall be appropriately adjusted to reflect the per- 
centage change in the cost of living and then compared to the current lien 
date full value to determine taxable value which shall be the lesser of the 
two values. 

(d) For the fiscal year 1979-80 and fiscal years thereafter the assessor 
shall prepare an assessment roll containing the base year value appropri- 
ately indexed or the current lien date full value, whichever is less. In- 
creases and decreases in full cash value since the previous lien date shall 
be reflected on the roll except that taxable value shall never exceed base 
year value appropriately indexed. In preparing such rolls the assessor is 
not required to make an annual reappraisal of all assessable property. 

(e) Declines in value will be determined by comparing the current lien 
date full value of the appraisal unit to the indexed base year full value of 
the same unit for the current hen date. Land and improvements constitute 
an appraisal unit except when measuring declines in value caused by di- 
saster, in which case land shall constitute a separate unit. For purposes 
of this subdivision, fixtures and other machinery and equipment classi- 
fied as improvements constitute a separate appraisal unit. 

(f) When the current full value of property is less than its base year full 
value indexed to the current lien date, the full value shall be enrolled as 
the current taxable value. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII A, Secfions 1 and 2, Cahfomia Constitution. 

History 

1. New secfion filed 7-3-78 as an emergency; effecfive upon filing (Register 78, 
No. 27). 

2. Amendment filed 10-2-78 as an emergency; effecfive upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78 as an emergency, to correct 
date of adoption; effecfive upon filing. Certificate of Comphance included 
(Register 78, No. 43). 

4. Amendment filed 1-31-79; effective thirtieth day thereafter (Register 79, No. 
6). 

5. Amendment refiled 2-7-79 as an emergency; designated effective 3-1-79. Cer- 
dficate of Compliance included (Register 79, No. 6). 

6. Amendment filed 8-22-79 as an emergency; effecfive upon filing (Register 79, 
No. 34). A Certificate of Compliance must be filed within 120 days or emergen- 
cy language will be repealed on 12-20-79. 

7. Certificate of Compliance including amendment filed 12-6-79 (Register 79, 
No. 49). 

8. Amendment of subsecfions (a) and (d) filed 8-23-85; effective thirtieth day 
thereafter (Register 85, No. 34). 

9. Amendment filed 5-14-98; operative 6-13-98 (Register 98, No. 20). 

§ 462. Change in Ownership. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
60-67, Revenue and Taxafion Code. 

History 

1. Amendment filed 7-13-81; effecfive thirtieth day thereafter (Register 81, No. 
29). for prior history, see Register 79, No. 49. 

2. Amendment of subsecfions (b), (c), (j), (/), (m) and (n) filed 5-1 1-82; effective 
thirtieth day thereafter (Register 82. No. 20). 

3. Change without regulatory effect renumbering former subsections 462(a)-(h) 
and (j)-(n) to new sections 462.001-462.260 filed 5-1 1-94 pursuant to fitle 1, 
section 100, California Code of Regulafions (Register 94, No. 19). 

4. Change without regulatory effect repealing section filed 1 1-29-94 pursuant to 
section 100, fitle 1, California Code of Regulafions (Register 94, No. 48). 

§ 462.001. Change in Ownership— General. 

A "change in ownership" in real property occurs when there is a trans- 
fer of a present interest in the property, including the transfer of the right 
to beneficial use thereof, the value of which is substanrially equal to the 
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value of the fee interest. Every transfer of property qualified as a "change 
in ownership" shall be so regarded whether the transfer is voluntary, in- 
voluntary, by operation of law, by grant, gift, devise, inheritance, trust, 
contract of sale, addition or deletion of an owner, property settlement, or 
any other means. A change in the name of an owner of property not in- 
volving a change in the right to beneficial use is excluded from the term 
"transfer" as used in this section. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
60-67, Revenue and Taxation Code. 

History 

1. Change without regulatory effect renumbering former subsections 
462(a){l)-(2) to section 462.001 filed 5-1 1-94 pursuant to title 1, section 100, 
California Code of Regulations (Register 94, No. 19). 

2. Amendment tiled 5-12-97; operative 6-1 1-97 (Register 97, No. 20). 



§ 462.020. Change in Ownership — Tenancies in Common. 

(a) General Rule. The creation, transfer, or termination of a tenancy in 
common interest is a change in ownership of the undivided interest trans- 
ferred. 

(b) EXCEPTIONS. The following transfers do not constitute a change 
in ownership: 

(1) The transfer is between or among co-owners and results in a 
change in the method of holding title but does not result in a change in 
the proportional interests of the co-owners, such as: 

(A) a partition, 

(B) a transfer from a co-tenancy to a joint tenancy, or 

(C) a transfer from a co-tenancy to a legal entity which results solely 
in a change in the method of holding title and in which the proportional 
ownership interests in the property remain the same after the transfer. 
(Such transferees shall be considered to be the "original co-owners" of 
the property for purposes of determining whether a change in ownership 
has occurred upon the subsequent transfers of the ownership interests in 
the property.) 

Example 1 : A and B own a parcel of real property as tenants in com- 
mon each owning a 50% interest. They transfer the property to a newly 
formed corporation each receiving 50% of the stock. Such a transfer 
would not be regarded as a change in ownership. 

(2) The transfer is of an undivided interest of less than five percent of 
the value of the total property and has a value of less than $10,000; pro- 
vided, however, that transfers of such interests during any one assess- 
ment year (the period from January 1 through December 31) shall be ac- 
cumulated for the purpose of determining the percentage interest and 
value transferred. When the value of the accumulated interests trans- 
ferred during any assessment year equals or exceeds five percent of the 
value of the total property or $ 1 0,000, then that percentage of the proper- 
ty represented by the transferred accumulated interests shall be reap- 
praised. For purposes of this subsection, the "accumulated interests 
transferred" shall not include any transfer of an interest that is otherwise 
excluded from change in ownership. 

Example 2: At the end of the assessment year the value of the accumu- 
lated interests transferred equals 3 percent of the value of the total proper- 
ty and the dollar value of these interests is $12,000. There will be a reap- 
praisal of the transferred accumulated interests because their value 
exceeds $10,000. 

Example 3: At the end of the assessment year the value of the accumu- 
lated interests transferred equals 7 percent of the value of the total proper- 
ty and the dollar value of these interests is $9,000. There will be a reap- 
praisal of the transferred accumulated interests because they exceed 5 
percent of the value of the total property. 

(3) The transfer is one to which the interspousal exclusion applies. 

(4) The transfer is one to which the parent-child or grandparent- 
grandchild exclusion applies, and for which a timely claim has been filed 
as required by law. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
60, 61, 62, 63, 63.1, 65, 65.1 and 67, Revenue and Taxation Code. 



History 

1. Change without regulatory effect renumbering former subsections 
462(b)( 1 )-(2)(E) to section 462.020 filed 5-1 1-94 pursuant to title 1, section 
100, California Code of Regulations (Register 94, No. 19). 

2. Amendment of section and Note filed 1-21-98; operative 2-20-98 (Register 
98, No. 4). 

§ 462.040. Change in Ownership — Joint Tenancies. 

(a) General Rule. The creation, transfer, or termination of a joint tenan- 
cy interest is a change in ownership of the interest transferred. 

Example 1 : The purchase of property by A and B, as joint tenants, is 
a change in ownership of the entire property. 

Exainple 2: The transfer from A and B, as joint tenants, to C and D, as 
joint tenants, is a change in ownership of the entire property. 

Example 3: The subsequent transfer from C and D, as joint tenants, to 
C, as sole owner, is a change in ownership of 50% of the property. 

(b) Exceptions. The following transfers do not constitute a change in 
ownership: 

(1) The transfer creates or transfers any joint tenancy interest, includ- 
ing an interest in a trust, and after such creation or transfer, the transferors 
is one of the joint tenants. Such a transferor(s) is also a transferee(s) and 
is, therefore, considered to be an "original transferors" for purposes of 
determining the property to be reappraised upon subsequent transfers. If 
a spouse of an original transferor acquires an interest in the joint tenancy 
property either during the period that the original transferor holds an in- 
terest or by means of a transfer from the original transferor, such spouse 
shall also be considered to be an original transferor. Any joint tenant may 
also become an original transferor by transferring his or her joint tenancy 
interest to the other joint tenant(s) through his or her trust if the trust 
instrument names the other joint tenant(s) as the present beneficiary or 
beneficiaries. All other initial and subsequent joint tenants are consid- 
ered to be "other than original transferors." 

Example 4: A and B own property as tenants in common and transfer 
the property to A and B as joint tenants. A and B are both "original trans- 
ferors." 

Example 4(a): A and B purchase property as joint tenants. Later A and 
B transfer their property interests to each other as joint tenants through 
their respective trusts. A and B are transferors who are among the joint 
tenants and are, therefore, considered to be "original transferors." 

Example 5: A and B, as joint tenants, transfer to A, B, C, and D as joint 
tenants. No change in ownership because A and B, the transferors, are in- 
cluded among the transferees and are, therefore, "original transferors." 
(C and D are "other than original transferors.") Likewise, if A, as the sole 
owner, had transferred to A. B, C, and D as joint tenants, no change in 
ownership. A would be an "original transferor" and B, C, and D would 
be "other than original transferors". 

Example 6: A and B, as joint tenants, transfer to A, B, C, D and E as 
joint tenants. E is B's wife. No change in ownership because A and B, the 
transferors, are included among the transferees and are, therefore, "origi- 
nal transferors." E is also an "original transferor." (C and D are "other 
than original transferors.") 

Example 7-1 : A, B, and C are joint tenants and A is an "original trans- 
feror". A dies. B and C transfer to B, C, and D as joint tenants. D is A's 
husband. D does not become an original transferor because he did not ac- 
quire his interest during the period that A held an interest in the joint ten- 
ancy. 

Example 7-2: A and B, as joint tenants, transfer to B and C, as joint 
tenants, and C is A's spouse. C is an original transferor because he was 
the spouse of an original transferor and he acquired an interest by means 
of a transfer from A. 

Example 7-3: A and B are joint tenants and A is an "original transfer- 
or". C is A's spouse. A and B as joint tenants transfer to A, B, and C. C 
is an original transferor 

Example 8: A and B, as joint tenants, transfer to B, C and D, as joint 
tenants. 66 2/3% change in ownership of the transferred interests because 
A is not one of the transferees. 



• 
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Example 9: A and B purchase property as joint tenants and transfer 
their joint tenancy interests to each other through their respective tmsts. 
A and B become "original transferors". A and B sell a 50% interest to C 
and D, with the deed showing A, B, C and D as joint tenants. C and D then 
transfer their joint tenancy interests to each other through their trusts, so 
that both become "original transferors". A and B then sell their remaining 
50% to C and D, and go off title. Under circumstances where application 
of the step-transaction doctrine to disregard the form of the transaction 
would be appropriate due to their intent to avoid a change in ownership. 
A, B, C and D do not become "original transferors" as the result of their 
transfers to each other. 

(2) The transfer terminates an original transferor's interest in a joint 
tenancy described in (b)( 1 ) and the interest vests in whole or in part in the 
remaining original transferors; except that, upon the termination of the 
interest of the last surviving original transferor, there shall be a reapprais- 
al of the property as if it had undergone a 100 percent change in owner- 
ship. 

Example 10: A and B transfer to A, B, C. and D as joint tenants. A dies 
or grants his interest to the remaining joint tenants, B, C, and D. No 
change in ownership because B, an original transferor, remains as a joint 
tenant. 

Example 1 1 : Following the example set forth in Example 10 (above), 
B dies or grants his interest to C and D. 100 percent change in ownership 
because both A"s and B's interests had previously been excluded from 
reappraisal and B was the last surviving original transferor. 

(3) The transfer terminates a joint tenancy interest held by other than 
an original transferor in a joint tenancy described in (b)( 1 ) and the interest 
is transferred either to an original transferor, or to all the remaining joint 
tenants, provided that one of the remaining joint tenants is an original 
transferor. The original transferor status of any remaining joint tenants 
ceases when a joint tenancy is terminated. 

Example 12: Following the example set forth in Example 10 (above), 
C, not an original transferor, grants his interest to B and D. No change in 
ownership because C grants to the remaining joint tenants, B and D, and 
B is an original transferor. 

Example 1 3: A owns real property and transfers a 50% interest to B as 
a tenant in common resulting in a change in ownership of that 50% inter- 
est. They subsequently transfer to themselves in joint tenancy and, as a 
result, become "original transferors". A dies and A's joint tenancy inter- 
est passes to B by operation of law without a change in ownership be- 
cause B is an "original transferor." Upon A's death, the joint tenancy is 
terminated and B ceases to be an "original transferor." 

(4) For other than joint tenancies described in (b)( 1 ). the transfer is be- 
tween or among co-owners and results in a change in the method of hold- 
ing title but does not result in a change in the proportional interests of the 
co-owners, such as: 

(A) a transfer terminating the joint tenancy and creating separate own- 
erships of the property in equal interests. 

(B) a transfer terminating the joint tenancy and creating a tenancy in 
common of equal interests. 

(C) a transfer terminating a joint tenancy and creating or transferring 
to a legal entity when the interests of the transferors and transferees re- 
main the same after the transfer. (Such transferees shall be considered to 
be the "original co-owners" for purposes of determining whether a 
change in ownership occurs upon the subsequent transfer of the owner- 
ship interests in the property.) 

(5) The transfer is one to which the interspousal exclusion applies. 

(6) The transfer is of a joint tenancy interest of less than five percent 
of the value of the total property and has a value of less than $ 10,000; pro- 
vided, however, that transfers of such interests during any one assess- 
ment year (the period from January 1 through December 31) shall be ac- 
cumulated for the purpose of determining the percentage interest and 
value transferred. When the value of the accumulated interests trans- 
ferred during any assessment year equals or exceeds five percent of the 
value of the total property or $10,000, then only that percentage of the 



property represented by the transferred accumulated interests shall be 
reappraised. For purposes of this subsection, the "accumulated interests 
transferred" shall not include any transfer of an interest that is otherwise 
excluded from change in ownership. 

(7) The transfer is one to which the parent-child or grandparent- 
grandchild exclusion applies, and for which a timely claim has been filed 
as required by law. 

(c) For purposes of this section, for joint tenancies created on or before 
March 1 , 1 975, it shall be rebuttably presumed that each joint tenant hold- 
ing an interest in property as of March 1 . 1 975, is an "original transferor." 
This presumption is not applicable to joint tenancies created after March 
1, 1975. 

(d) For purposes of this section, the assessor may consider persons 
holding joint title to property, such as tenants in common, to be joint ten- 
ants and "original transferors" if there is "reasonable cause" to believe 
that the parties intended to create a joint tenancy and each person w as a 
transferor among the persons holding title. "Reasonable cause" means a 
deed, Affidavit of Death of Joint Tenant, a trust, will, or estate plan indi- 
cating that a joint tenant was a transferor among the joint tenants, unless 
circumstances causing the application of the step transaction exist. 

Example 14: A and B jointly purchase their primary residence and title 
is recorded as tenants in common. The sales contract states that A and B 
intended to take title as joint tenants. Subsequently, A and B each execute 
revocable living trusts transferring their respective interests in the prop- 
erty to their trusts for the benefit of each other. The assessor may deter- 
mine that the sales contract and trust instruments establish that A and B 
intended to hold title as joint tenants upon purchase and that each subse- 
quently became an "original transferor." 

NOTE; Authority cited: Section 15606, Government Code. Reference: Sections 
60, 61 , 62, 63, 63. 1 , 65, 65. 1 and 67, Revenue and Taxation Code; and Section 662, 
Evidence Code. 

History 

1 . Change without regulatory effect renumbering and amending former subsec- 
tions 462(c)(l )-(3) to section 462.040 filed 5-1 1-94 pursuant to title 1 , section 
100, California Code of Regulations (Register 94, No. 19). 

2. Amendment of section and NOTi-: filed 12-30-98; operative 1-29-99 (Register 
99, No. 1). 

3. Change without regulatory effect amending Example 5 and Example 8 filed 
4-3-2001 pursuant to section 1 00, title 1 , California Code of Regulations (Reg- 
ister 2001, No. 14). 

4. Amendment of subsections (b)( 1 ) and (b)(3), new subsection (d) and amend- 
ment of Note filed 10-14-2003; operative 11-13-2003 (Register 2003, No. 

42). 

§ 462.060. Change of Ownership — Life Estates and Estates 
for Years. 

(a) Life estates. The creation of a hfe estate in real property is a change 
in ownership at the time of transfer unless the instalment creating the life 
estate reserves such estate in the transferor or the transferor's spouse. 
However, the subsequent transfer of such a life estate by the transferor 
or the transferor's spouse to a third party is a change in ownership. Upon 
termination of such a reserved life estate, the vesting of a right of posses- 
sion or enjoyment of a remainderman (other than the transferor or the 
transferor's spouse) is a change in ownership. 

(b) Estate for years. The creation of an estate for years for a term of 35 
years or more in real property is a change in ownership at the time of 
transfer unless the instrument creating the estate for years reserves such 
estate in the transferor or the transferor's spouse. However, the subse- 
quent transfer of such an estate for years by the transferor or the transfer- 
or' s spouse to a third party is a change in ownership. Upon the termina- 
tion of a reserved estate for years for any term, the vesting of the right to 
possession or enjoyment of a remainderman (other than the transferor or 
the transferor' s spouse) is a change in ownership. The creation or transfer 
of an estate for years for less than 35 years is not a change in ownership. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
60, 61, 62, 63 and 67, Revenue and Taxation Code. 
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History 

1 . Change without regulatory effect renumbering and amending former subsec- 
tions 462(d){ 1H2) to section 462.060 filed 5-1 1-94 pursuant'to title 1, section 
100. California Code of Regulations (Register 94, No. 19). 

§ 462.080. Change in Ownership — Possessory Interests. 

(a) General Rule. The creation, renewal, extension, sublease, or as- 
signment of a taxable possessory interest in tax exempt real property for 
any term is a change in ownership. "Renewal" and "extension" do not in- 
clude the granting of an option to renew or extend an existing agreement 
pursuant to which the term of possession of the existing agreement 
would, upon exercise of the option, be lengthened, whether the option is 
granted in the original agreement or subsequent thereto. "Assignment" 
of a possessory interest means the transfer of all rights held by a transferor 
in a possessory interest. 

(b) EXCEPTIONS. The following do not constitute changes in owner- 
ship of taxable possessory interests: 

( 1) An interest, whether an estate for years or an estate for life, created 
by a reservation in an instalment deeding the property to a tax exempt 
governmental entity. 

(2) An renewal or extension of a taxable possessory interest during the 
reasonably anticipated term of possession used by the assessor in estab- 
lishing the initial base year value of the interest, in which case, a change 
in ownership occurs at the end of the reasonably anticipated term of pos- 
session used by the assessor to value that interest. 

(3) A sublease of a taxable possessory interest for a term, including re- 
newal options, that does not exceed half the length of the remaining term 
of the leasehold, including renewal options. 

(4) The termination of a sublease of a taxable possessory interest with 
an original term, including renewal options, that did not exceed half the 
length of the remaining term of the leasehold, including renewal options, 
when the sublease was entered into. 

(5) Any transfer of a sublessee's interest in a taxable possessory inter- 
est, with a remaining term, including renewal options, that does not ex- 
ceed half of the remaining term of the leasehold. 

(6) Any transfer of a taxable possessory interest subject to a sublease 
with a remaining term, including renewal options, that exceeds half the 
length of the remaining term of the leasehold, including renewal options. 
NoTE; Authority cited: Section 15606, Government Code. Reference: Sections 
60, 61, 62 and 67, Revenue and Taxation Code. 

History 

1 . Change without regulatory effect renumbering and amending former subsection 
462(e) to section 462.080 filed 5-1 1-94 pursuant to title 1, section 100, Califor- 
nia Code of Regulations (Register 94, No. 19). 

2. Amendment of section and Noxii filed 5-12-97; operative 6-11-97 (Register 
97, No. 20). 

3. Editorial correction of subsection (b)(5) (Register 2003, No. 43). 

§ 462.5. Change in Ownership of Real Property Acquired 
to Replace Property Taken by Governmental 
Action or Eminent Domain Proceedings. 

NoTE: Authority cited: Section 15606, Government Code. Reference: Article 
XIIIA. Section 2(d), California Constitution; and Section 68. Revenue and Taxa- 
tion Code. 

History 

1. New section filed 1-17-85; effective thirtieth day thereafter (Register 85, No. 
3). 

2. Amendment of subsections (d), (f) and (g) filed 1-15-88; operative 2-14-88 
(Register 88. No. 5). 

3. Change without regulatory effect of subsecfion (c) filed 7-13-88 pursuant to 
Section 100, Title 1, California Code of Regulations (Register 88, No. 30). 

4. Change without regulatory effect renumbering former section 462.5 to section 
462.500 filed 1-27-97 pursuant to section 100, title 1, CaUfornia Code of Regu- 
ladons (Register 97, No. 5). 

§ 462.100. Change in Ownership — Leases. 

(a) The following transfers of either the lessee's interest or the lessor's 
interest in taxable real property constitute a change in ownership of such 
real property: 

(1) Lessee's Interest: 

(A) the creation of a leasehold interest in real property for a term of 35 
years or more. 

(B) the transfer, sublease, or assignment of a leasehold interest with a 
remaining term of 35 years or more. 



(C) the termination of a leasehold interest which had an original term 
of 35 years or more. 
(2) Lessor's Interest: 

(A) The transfer of a lessor's interest in taxable real property subject 
to a lease with a reinaining term of less than 35 years. 

(B) The transfer of a lessor's interest in taxable real property subject 
to multiple leases, one or more of which is for a remaining term of less 
than 35 years and one or more of which is for a remaining term of 35 years 
or more, in which case there is a change in ownership of the portion of 
the property subject to the lease(s) with a remaining term of less than 35 
years. 

(b) The following transfers of either the lessee's interest or the lessor's 
interest in taxable real property do not constitute a change in ownership 
of such real property. 

(1) Lessee's interest: 

(A) The creation of a leasehold interest in real property for a term of 
less than 35 years. 

(B) The transfer, sublease, or assignment of a leasehold interest with 
a remaining term of less than 35 years (regardless of the original term of 
the lease). 

(C) The termination of a leasehold interest which had an original term 
of less than 35 years. 

(2) Lessor's interest: 

(A) The transfer of a lessor's interest in real property subject to a lease 
with a remaining term of 35 years or more, whether to the lessee or anoth- 
er party. 

(c) Once a change in ownership of taxable real property subject to a 
lease has been deemed to have occurred, the entire property subject to the 
lease is reappraised (i.e., the value of both the lessee's interest and the re- 
version). 

(d) The calculation of the term of a lease for all purposes of this section 
shall include written renewal options. 

(e) It shall be conclusively presumed that all homes (other than mobi- 
lehomes subject to Part 13 of Division 1 of the Revenue and Taxation 
Code) eligible for the homeowners' exemption which are on leased land 
have written renewal options on the lease of such land of at least 35 years, 
whether or not such renewal options in fact exist in any contract or agree- 
ment. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 

60, 61, 62 and 67, Revenue and Taxation Code. 

History 

1 . Change without regulatory effect renumbering and amending former subsec- 
tions 462(f)(l)-(5) to section 462.100 filed 5-1 1-94 pursuant to title 1, section 
100, California Code of Regulations (Register 94, No. 19). 

§ 462.120. Change in Ownership — Foreclosure. 

(a) Mortgage or deed of trust foreclosed by judicial action is a suffi- 
cient change in ownership only: 

( 1 ) After the period of redemption has passed and property has not 
been redeemed, or 

(2) Upon redemption when title vests in the original debtor' s successor 
in interest. 

(b) Deed of trust foreclosed by trustee's sale shall cause a reappraisal 
as of the date the right of possession vests in the purchaser. 

(c) A transfer by a trustor in lieu of a trustee's foreclosure sale consti- 
tutes a change in ownership. 

NOTE; Authority cited: Secfion 15606, Government Code. Reference: Secfions 60 
and 62, Revenue and Taxation Code. 

History 

1 . Change without regulatory effect renumbering and amending former subsec- 
tions 462(g)( 1 )-(3) to section 462. 120 filed 5- 1 1-94 pursuant to title 1 , secfion 
100, California Code of Regulafions (Register 94, No. 19). 

§ 462.140. Change in Ownership — Transfers resulting from 
tax delinquency. 

Redemption of tax-defaulted property by the assessee shall not be 
considered as a change in ownership. However, a sale of tax-defaulted 
property by the tax collector, whether to the former assessee or to any oth- 
er person, is a change in ownership requiring reappraisal as of the date 
of the sale. 
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NOTE; Authority cited: Section 1 5606, Government Code. Reference: Section 60, 
Kevenue and Taxation Code. 

History 

1 . Change without regulatory effect renumbering former subsection 462(h) to sec- 
tion 462.140 filed 5-1 1-94 pursuant to title T. section 100, California Code of 
Regulations (Register 94, No. 19). 

2. Arnendment filed 5-12-97; operative 6-1 1-97 (Register 97, No. 20). 



§ 462.1 60. Change in Ownership — Trusts. 

(a) CREATION. General Rule. The transfer by the trustor, or any other 
person, of real property into a trust is a change in ownership of such prop- 
erty at the time of the transfer. 

(b) EXCEPTIONS. The following transfers do not constitute changes 
in ownership: 

( 1 ) Irrevocable Trusts. 

(A) Trustor-Transferor Beneficiary Trusts. The transfer of real prop- 
erty by the trustor to a trust in which the trustor-transferor is the sole pres- 
ent beneficiary of the taist. However, a change in ownership of trust 
property does occur to the extent that persons other than the trustor-trans- 
feror are or become present beneficiaries of the trust unless otherwise ex- 
cluded from change in ownership. 

Example 1 : M transfers income-producing real property to revocable 
living Trust A, in which M is the sole present beneficiary. Trust A pro- 
vides that upon M's death. Trust A becomes irrevocable, M's brother B 
becomes a present beneficiary, and income from the trust property is to 
be distributed to B for his lifetime. Upon M's death, 100% of the property 
in Trust A, representing B's present beneficial interest, undergoes a 
change in ownership. 

Where a trustee of an irrevocable trust has total discretion ("sprinkle 
power") to distribute trust income or property to a number of potential 
beneficiaries, the property is subject to change in ownership, because the 
trustee could potentially distribute it to a non-excludable beneficiary, 
unless all of the potential beneficiaries have an available exclusion from 
change in ownership. 

Example 2: H and W transfer real property interests to the HW Revo- 
cable Trust. No change in ownership. HW Trust provides that upon the 
death of the first spouse the assets of the deceased spouse shall be distrib- 
uted to "A Trust", and the assets of the surviving spouse shall be distrib- 
uted to "B Trust", of which surviving spouse is the sole present beneficia- 
ry. H dies and under the terms of A Trust, W has a "sprinkle" power for 
the benefit of herself, her two children and her nephew. When H dies, A 
Trust becomes irrevocable. There is a change in ownership with respect 
to the interests transferred to the A Trust because the sprinkle power may 
be exercised so as to omit the spouse and the children as present benefi- 
ciaries for whom exclusions from change in ownership may apply, and 
there are no exclusions applicable to the nephew. However, if the 
sprinkle power could be exercised only for the benefit of W and her chil- 
dren for whom exclusions are available, the interspousal exclusion and 
the parent/child exclusion would exclude the interests transferred from 
change in ownership, provided that all qualifying requirements for those 
exclusions are met. 

Example 3: Same as Example 2 above, except that "A Trust" is without 
any sprinkle power. When H dies, A Trust becomes irrevocable. Since 
A Trust holds the assets for the benefit of W, the two children, and the 
nephew in equal shares, with any of W's share remaining at her death to 
be distributed to the two children and the nephew in equal shares, there 
is a change in ownership only to the extent of the interests transferred to 
the nephew, providing that the parent/child exclusion of Section 63. 1 and 
the interspousal exclusion of Section 63 apply to the interests transferred 
to the two children and to W respectively. Upon the death of W, there is 
a change in ownership to the extent of the interests transferred to the 
nephew, although the parent/child exclusion of Section 63.1 may ex- 
clude from change in ownership the interests transferred to the two chil- 
dren. If A Trust had included a sprinkle power, instead of specifying the 
beneficiaries of the trust income and principal, then as in Example 2, 
none of the exclusions would apply. 



(B) 1 2 Year Trustor Reversion Trusts. The transfer of real property or 
ownership interests in a legal entity holding interests in real property by 
the tiTistor to a trust in which the trustor-transferor retains the reversion, 
and the beneficial interest of any person other than the trustor-transferor 
does not exceed 1 2 years in duration. 

(C) Irrevocable Trusts Holding Interests in Legal Entities. The transfer 
of an ownership interest in a legal entity holding an interest in real proper- 
ty by the trustor into a trust in which the trustor-transferor is the sole pres- 
ent beneficiary or to a taist in which the trustor-transferor retains the re- 
version as defined in subdivision (b)(1)(B) of this rule. However, a 
change in ownership of the real property held by the legal entity does oc- 
cur if Revenue and Taxation Code section 61(i), 64(c) or 64(d) applies 
because the change in ownership laws governing interests in legal enti- 
ties are applicable regardless of whether such interests are held by a trust. 

Example 4: Husband and Wife, partners in HW Partnership who are 
not original coowners, transfer 70 percent of their partnership interests 
to HW Irrevocable Trust and name their four children as the present bene- 
ficiaries of the trust with equal shares. Husband and Wife do not retain 
the reversion. Under Revenue and Taxation Code section 64(a) the trans- 
fer of the partnership interests to HW Irrevocable Taist is excluded from 
change in ownership because no person or entity obtains a majority own- 
ership interest in the HW Partnership. 

(2) Revocable Trusts. The transfer of real property or an ownership in- 
terest in a legal enfity holding an interest in real property by the trustor 
to a trust which is revocable by the trustor. However, a change in owner- 
ship does occur at the time the revocable trust becomes irrevocable unless 
the trustor-transferor remains or becomes the sole present beneficiary or 
unless otherwise excluded from change in ownership. 

(3) Interspousal Trusts. The transfer is one to which the interspousal 
exclusion applies. However, a change in ownership of trust property does 
occur to the extent that persons other than the trustor-transferor' s spouse 
are or become present beneficiaries of the trust unless otherwise ex- 
cluded from change in ownership. 

(4) Parent-Child or Grandparent-Grandchild Trusts. The transfer is 
one to which the parent-child or grandparent-grandchild exclusion ap- 
plies, and for which a timely claim has been made as required by law. 
However, a change in ownership of trust property does occur to the extent 
that persons for whom the parent-child or grandparent-grandchild ex- 
clusion is not applicable are or become present beneficiaries of the trust 
unless otherwise excluded from change in ownership. 

(5) Proportional Interests. The transfer is to a trust which results in the 
proportional interests of the beneficiaries in the property remaining the 
same before and after the transfer. 

(6) Other Trusts. The transfer is from one trust to another and meets 
the requirements of (1), (2), (3), (4), or (5). 

(c) TERMINATION. General Rule. The termination of a trust, or por- 
tion thereof, consdtutes a change in ownership at the Ume of the termina- 
tion of the trust. 

(d) EXCEPTIONS. The following transfers do not constitute changes 
in ownership: 

( 1 ) Prior Change in Ownership. Termination results in the distribution 
of trust property according to the terms of the trust to a person or enfity 
who received a present interest (either use of or income from the proper- 
ty) when the trust was created, when it became irrevocable, or at some 
other fime. However, a change in ownership also occurs when the re- 
mainder or reversionary interest becomes possessory if the holder of that 
interest is a person or entity other than the present beneficiary unless 
otherwise excluded from change in ownership. 

Example 5: B transfers real property to Trust A and is the sole present 
beneficiary. Trust A provides that when B dies, the Trust terminates and 
Trust property is to be distributed equally to R and S, who are unrelated 
to B. B dies, Trust A terminates, and the transfers of the Trust property 
to R and S result in changes in ownership, allowing for reassessment of 
100 percent of the real property. 

(2) Revocable Trusts. Terminafion results from the trustor-transfer- 
or' s exercise of the power of revocation and the property is transferred 
by the trustee back to the trustor-transferor. 
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(3) Trustor Reversion Trusts. The trust term did not exceed 12 years 
in duration and, on termination, the property reverts to the trustor-trans- 
feror. 

(4) Interspousal Trusts. Termination results in a transfer to which the 
interspousal exclusion applies. 

(5) Parent-Child or Grandparent-Grandchild Trusts. Termination re- 
sults in a transfer to which the parent-child or grandparent-grandchild 
exclusion applies, and for which a timely claim has been filed as required 
by law. 

(6) Proportional Interests. Termination results in the transfer to the 
beneficiaries who receive the same proportional interests in the property 
as they held before the termination of the tnist. 

(7) Other Trusts. Termination results in the transfer from one trust to 
another and meets the requirements of ( I ), (2), (3;, (4), (5). or (6) of sub- 
division (b). 

(e) For purposes of this aile, the term "trust" does not include a Massa- 
chusetts business trust or similar trust, which is taxable as a legal entity 
and managed for profit for the holders of transferable certificates which, 
like stock shares in a corporation, entitle the holders to share in the in- 
come of the property. For ailes applicable to Massachusetts business 
trusts or similar taists, see Section 64 of the Revenue and Taxation Code 
and Rule 462.180, which address legal entities. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
60, 61, 62, 63, 63.1, 63.1 note and 64, Revenue and Taxation Code. 

History 

1 . Change without regulatory effect redesignating subsections and amending sub- 
sections (a), (b)(6), (c) and (d)(6) filed 1 1-16-94 pursuant to section 100, title 
1 , California Code of Regulations (Register 94, No. 46). 

2. Amendment of section and Note filed 1-21-98; operative 2-20-98 (Register 
98, No. 4). 

§ 462.180. Change in Ownership — Legal Entities. 

(a) Transfers of Real Property to and by Legal Entities. General Rule. 
The transfer of any interest in real property to a corporation, partnership, 
limited liability company, or other legal entity is a change in ownership 
of the real property interest transferred. For purposes of this rule, "real 
property" or "interests in real property" includes real property interests 
and fractional interests thereof, the transfer of which constitute a change 
in ownership under Sections 60 and following applicable sections of the 
Revenue and Taxation Code and under the applicable change in owner- 
ship provisions of the Property Tax Rules. 

(b) Exceptions. The following transfers do not constitute changes in 
ownership of the real property: 

(1) Affiliated Corporation Transfers. Transfers of real property be- 
tween or among affiliated corporations, including those made to achieve 
a corporate reorganization if: 

(A) the voting stock of the corporation making the transfer and the vot- 
ing stock of the transferee corporation are each owned 1 00 percent by one 
or more corporations related by voting stock ownership to a common par- 
ent, and 

(B) the common parent corporation owns directly 100 percent of the 
voting stock of at least one corporation in the chain(s) of related corpora- 
tions. 

SIMPLE EXAMPLE 
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A transfer of real property by P, A, B, or C to any of the other three 
corporations would not be a change in ownership. 

Example 1 : Any transfer by C (wholly owed by A and B) to B (wholly 
owned by A and P) would not be a change in ownership because of those 
relationships and because P owns 100% of A. 



If real property is transferred between non-affiliated corporations, 
only the property transferred shall be deemed to have undergone a 
change in ownership. 

(2) Proportional Transfers of Real Property. Transfers of real property 
between separate legal entities or by an individual to a legal entity (or vice 
versa), which result solely in a change in the method of holding title and 
in which the proportional ownership interests in each and every piece of 
real property transferred remain the same after the transfer. (The holders 
of the ownership interests in the transferee legal entity, whether such in- 
terests are represented by stock, partnership interests, or other types of 
ownership interest, shall be defined as "original co-owners" for purposes 
of determining whether a change in ownership has occurred upon the 
subsequent transfer of the ownership interests in the legal entity.) This 
subdivision shall not apply to a transfer of real property which is also ex- 
cluded from change in ownership pursuant to subdivision (b)(1) (trans- 
fers between or among affiliated corporations). 

Examples of Transfers of Real Property in Legal Entities: 

Example 2: A transfer of real property from A and B, as equal co-te- 
nants, to Corporation X where A and B each take back 50 percent of the 
stock. No change in ownership. However, if A and B each take back 49 
percent of the stock and C receives 2 percent of the stock then there will 
be a change in ownership of the entire property. 

Example 3: A transfers Whiteacre to Corporation X and B transfers 
Blackacre (equal in value to Whiteacre) to Corporation X. A and B each 
take back 50 percent of the stock. Change in ownership of 100 percent 
of both Whiteacre and Blackacre. 

Example 4: Corporation X owns Blackacre and Whiteacre (both are 
of equal value). A & B each own 50% of Corporation X's shares. X trans- 
fers Whiteacre to A and Blackacre to B. Change in ownership of 100% 
of both Blackacre and Whiteacre. However, if Corporation X transfers 
Whiteacre and Blackacre to both A and B as joint tenants or as equal ten- 
ants in common, there is no change in ownership. 

Example 5: A transfer of real property from Corporation X to its sole 
shareholder A. No change in ownership, even if A is an "original co- 
owner", because interests in real property, and not ownership interests in 
a legal entity, are being transferred. 

(c) Transfers of ownership interests in legal entities. General Rule. The 
purchase or transfer of corporate stock, partnership interests, or owner- 
ship interests in other legal entities is not a change in ownership of the real 
property of the legal entity, pursuant to Section 64(a) of the Revenue and 
Taxation Code. 

(d) Exceptions. The following transfers constitute changes in owner- 
ship, except as provided in (d)(4) which is an exclusion from change in 
ownership: 

(1) Control. When any corporation, partnership, limited liability com- 
pany, Massachusetts business trust or similar trust, other legal entity or 
any person: 

(A) obtains through a reorganization or any transfer, direct or indirect 
ownership or control of more than 50 percent of the voting stock in any 
corporation which is not a member of the same affiliated group of corpo- 
rations as described in (b)(1), or 

(B) obtains through multi-tiering, reorganization, or any transfer di- 
rect or indirect ownership of more than 50 percent of the total interest in 
partnership or LLC capital and more than 50 percent of the total interest 
in partnership or LLC profits, or 

(C) obtains through any transfer direct or indirect ownership of more 
than 50 percent of the total ownership interest in any other legal entity. 

Upon the acquisition of such direct or indirect ownership or control, 
which may include any purchase or transfer of 50 percent or less of the 
ownership interest through which control or a majority ownership inter- 
est is obtained, all of the property owned directly or indirectly by the ac- 
quired legal entity is deemed to have undergone a change in ownership. 

(2) Transfers of More than 50 Percent. When on or after March 1 , 
1975, real property is transferred to a partnership, corporation, limited li- 
ability company, or other legal entity and the transfer is excluded from 
change in ownership under SecUon 62(a)(2) of the Revenue and Taxation 
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Code, and the "original co-owners" subsequently transfer, in one or 
more transactions, cumulatively more than 50 percent of the total control 
or ownership interests, as defined in subdivision (d)( 1 ), in that partner- 
ship, corporation, limited liability company or legal entity, there is a 
change in ownership of only that property owned by the entity which was 
previously excluded under Section 62(a)(2). However, when such trans- 
fer would also result in a change in control under Section 64(c) of the 
Revenue and Taxation Code, then reappraisal of the property owned by 
the corporation, partnership, limited liability company, or other legal en- 
tity shall be pursuant to Section 64(c) rather than Section 64(d). 

For purposes of this subdivision ((d)(2)), interspousal transfers ex- 
cluded under Section 63 of the Revenue and Taxation Code, transfers 
into qualifying trusts excluded under Section 62(d) of the Revenue and 
Taxation Code, and proportional transfers excluded under Section 
62(a)(2) of the Revenue and Taxation Code shall not be cumulated or 
counted to determine a change in ownership. 

Examples of Transfers of Interests in Legal Entities: 

Example 6: A and B each own 50 percent of the stock of Corporation 
X. Corporation X acquires Whiteacre from Corporation Y, an unaffiliat- 
ed corporation in which neither A nor B has interests, and Whiteacre is 
reappraised upon acquisition. A transfers 30 percent of Corporation X"s 
stock to C, and B later transfers 25 percent of Corporation X's stock to 
C. Upon C's acquisition of 55 percent of Corporation X's stock, there is 
a change in control of Corporation X under Section 64(c) and a reapprais- 
al of Whiteacre. 

Example 7: Spouses H and W acquire as community property 100% 
of the capital and profits interests in an LLC which owns Blackacre. Each 
of H and W is treated as acquiring 50 percent of the ownership interests 
as defined in subdivision (c) and Revenue and Taxation Code section 
64(a). Since the selling members of the LLC are not original co-owners 
(because they did not transfer the property to the LLC under the Section 
62(a)(2) exclusion), no change in control of the LLC would occur under 
section 64(c) and no change in ownership of Blackacre under section 
64(d). 

Example 8: A and B, hold equal interests as tenants in common in 
Greenacre, a parcel of real property. A and B transfer Greenacre to Cor- 
poration Y and in exchange A and B each receive 50 percent of the corpo- 
rate stock. No change in ownership pursuant to Section 62(a)(2). Pur- 
suant to Section 64(d), A and B become original coowners. A transfers 
30 percent of Corporation Y's stock to C (A's child), and B then transfers 
25 percent of Corporation Y's stock to D (B's grandchild). Change in 
ownership of Greenacre upon B's transfer to D. Parent/child and grand- 
parent/grandchild exclusions are not applicable to transfers of interests 
in legal entities. However, if the same transfers were made by A and B 
to their respective spouses, no change in ownership pursuant to Section 
63 and Rule 462.220. 

(3) Cooperative Housing Corporation. When the stock transferred in 
a cooperative housing corporation ("stock cooperative" as defined in 
subdivision (m) of Section 1 35 1 of the Civil Code) conveys the exclusive 
right to occupancy of all or part of the corporate property, unless: 

(A) the cooperative was financed under one mortgage which was in- 
sured under Sections 213, 221(d)(3), 221(d)(4), or 236 of the National 
Housing Act, as amended, or was financed or assisted pursuant to Sec- 
tions 5 14, 5 15, or 5 16 of the Housing Act of 1949 or Section 202 of the 
Housing Act of 1 959, or was financed by a direct loan from the Cahfomia 
Housing Finance Agency, and 

(B) the regulatory and occupancy agreements were approved by the 
respective insuring or lending agency, and 

(C) the transfer is from the housing cooperative to a person or family 
qualifying for purchase by reason of limited income. 

(4) Proportional Interest Transfers. Transfers of stock, partnership in- 
terests, limited liabihty company interests, or any other interests in legal 
entities between legal entities or by an individual to a legal entity (or vice 
versa) which result solely in a change in the method of holding title and 
in which proportional ownership interests of the transferors and transfer- 



ees, in each and every piece of property represented by the interests trans- 
ferred, remain the same after the transfer, do not constitute changes in 
ownership, as provided in subdivision (b)(2) of this rule and Section 
62(a)(2) of the Revenue and Taxation Code. This provision shall not ap- 
ply to a statutory conversion or statutory merger of a partnership into a 
limited liability company or other partnership (or a limited liability com- 
pany into a partnership) when the law of the jurisdiction of the converted 
or surviving entity provides that such entity remains the same entity or 
succeeds to the assets of the converting or disappearing entity without 
other act or transfer and the partners or members of the converting or dis- 
appearing entity maintain the same ownership interest in profits and capi- 
tal of the converted or surviving entity that they held in the converting or 
disappearing entity. 

Examples of Excluded Proportional Interest Transfers: 

Example 9: General Partnership (GP), which owns Whiteacre and in 
which A and B hold equal partnership interests, converts to Limited Part- 
nership (LP) under the Revised Uniform Partnership Act of 1994 (Cali- 
fornia Corporations Code section 16100 et seq.). As a result of the con- 
version, A and B each hold 50 percent of the LP interests in capital and 
profits. No change in ownership of Whiteacre upon the conversion, be- 
cause, under Section 16909 of the Corporations Code, there is no transfer 
of Whiteacre. Section 62(a)(2) of the Revenue and Taxation Code does 
not apply. However, if A and B were "original coowners" in GP, they re- 
main "original coowners" in LP. 

Example 10: Following the conversion in Example 9, A and B each 
transfer 30 percent of their capital and profits interests in LP to Limited 
Liability Company (LLC), which is owned equally by A and B. Each re- 
tain an equal 20 percent interest in LP. No change in ownership of White- 
acre pursuant to Section 62(a)(2) because A and B own 100 percent of 
both LP and LLC and their respective proportional interests remain the 
same after the transfer. Neither section 64(c) nor section 64(d) of the Rev- 
enue and Taxation Code applies to this transfer, although A and B be- 
come "original coowners" with respect to their interests in LLC. 

Example 1 1 : A limited partnership (LP), which owns Blackacre and 
in which C and D hold equal partnership interests, changes its form to a 
Umited liability company (LLC), in which C and D hold equal member- 
ship interests, by statutory merger under the California Revised Limited 
Partnership Act (California Corporations Code section 15611 et seq.) 
and the Beverly-Killea Limited Liability Company Act (California Cor- 
porations Code section 17000 et seq.). No change in ownership of Black- 
acre upon the change in form because under section 17554 of the Califor- 
nia Corporations Code, there is not a transfer of property from LP to LLC. 
Section 62(a)(2) of the Revenue and Taxation Code does not apply. How- 
ever, if C and D were "original coowners" in LP, they remain "original 
coowners" in LLC. 

(e) Partnerships. 

(1) Transfers of Real Property by Partnerships. General Rule. Except 
as provided by (b)(2) where the proportional ownership interests remain 
the same, when real property is contributed to a partnership or is ac- 
quired, by purchase or otherwise, by the partnership there is a change in 
ownership of such real property, regardless of whether the title to the 
property is held in the name of the partnership or in the name of the part- 
ners with or without reference to the partnership. Except as provided by 
(b)(2) where the proportional ownership interests remain the same, the 
transfer of any interest in real property by a partnership to a partner or any 
other person or entity constitutes a change in ownership. 

(2) Except as provided in (d)(1)(B) and (d)(2), the addition or deletion 
of partners in a continuing partnership does not constitute a change in 
ownership of partnership property. 

NOTE; Authority cited: Section 15606, Government Code. Reference: Sections 
60, 6 L 62, 63, 64 and 67, Revenue and Taxation Code; Sections 16909 and 17554, 
Corporations Code; and Section 1351, Civil Code. 

History 

1. Change without regulatory effect renumbering and amending former subsec- 
tions 462(i)( l)-(5) to section 462.180 filed 5-1 1-94 pursuant to title 1 , section 
100, California Code of Regulations (Register 94, No. 19). 
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2. Editorial correction deleting outdated chart and amending subsection (b)(2)(C) 
(Register95, No. 51). 

3. Change without regulatory effect amending chart filed 12-19-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 51). 

4. Amendment of section and Note filed 3-9-99; operative 4-8-99 (Reeister 99, 
No. 1 1 ). 

5. Amendment of subsection (d)(1)(B), new Example 7, renumbering of examples, 
and amendment of newly designated Example 10 filed 9-15-2003; operative 
10-15-2003 (Register 2003, No. 38). 



§ 462.200. Change In Ownership — Miscellaneous 
Arrangements. 

(a) Security transactions. There are transactions that may be inter- 
preted to be either a conveyance of the property or a mere security interest 
therein, depending on the facts. Tliere is a rebuttable presumption under 
Civil Code Section 1 105 and Evidence Code Section 662 that a grant of 
title to real property is a transfer of a present interest in the real property, 
including the beneficial use thereof, equal to a fee interest. In overcoming 
this presumption, consideration may be given to, but not limited to, the 
following factors: 

( 1 ) The existence of a debt or promise to pay. 

(2) The principal amount to be paid for reconveyance is the same, or 
substantially the same, as the amount paid for the original deed. 

(3) A great inequality between the value of the property and the price 
alleged to have been paid. 

(4) The grantor remaining in possession with the right to reconveyance 
on payment of the debt; and 

(5) A written agreement between the parties to reconvey the property 
upon payment of the debt. The best evidence of the existence of any fac- 
tor shall be an adjudication of the existence of the factor reflected in a fi- 
nal judicial finding, order, or judgment. Proof may also be made by dec- 
larations under penalty of perjury (or affidavits) accompanied by such 
written evidence as may reasonably be available, such as written agree- 
ments, cancelled checks, insurance pohcies, and tax returns. 

(b) Deed presumption. When more than one person's name appears on 
a deed, there is a rebuttable presumption that all persons listed on the deed 
have ownership interests in property, unless an exclusion from change in 
ownership applies. In overcoming this presumption, consideration may 
be given to, but not limited to, the following factors: 

( 1 ) The existence of a written document executed prior to or at the time 
of the conveyance in which all parties agree that one or more of the parties 
do not have equitable ownership interests. 

(2) The monetary contribution of each party. The best evidence of the 
existence of any factor shall be an adjudication of the existence of the fac- 
tor reflected in a final judicial finding, order, or judgment. Proof may also 
be made by declarations under penalty of perjury (or affidavits) accom- 
panied by such written evidence as may reasonably be available, such as 
written agreements, cancelled checks, insurance policies, and tax re- 
turns. 

(c) Holding agreements. A holding agreement is an agreement be- 
tween an owner of the property, hereafter called a principal, and another 
entity, usually a title company, that the principal will convey property to 
the other entity merely for the purposes of holding title. The entity receiv- 
ing title can have no discretionary duties but must act only on expUcit in- 
structions of the principal. The transfer of property to the holder of title 
pursuant to a holding agreement is not a change in ownership. There shall 
be no change in ownership when the entity holding tide pursuant to a 
holding agreement conveys the property back to the principal. 

( 1 ) There shall be a change in ownership for property subject to a hold- 
ing agreement when there is a change of principals. 

(2) There shall be a change in ownership of property subject to a hold- 
ing agreement if the property is conveyed by the holder of title to a person 
or entity other than the principal. 

(d) Sale and leaseback. There is a rebuttable presumption under Civil 
Code 1 105 and Evidence Code 662 that a sale of real property, coupled 
with a leaseback, is a transfer of the present interest, including the benefi- 
cial use thereof, equal to a fee interest which constitutes a change in own- 



ership of such property. This presumption may be rebutted by a proper 
written showing by the property owner, such as a written opinion or rul- 
ing by the Franchise Tax Board and/or the Internal Revenue Service, to 
the effect that the transaction is considered to be a financing transaction 
for state and/or federal income tax purposes. 

NOTF; Authority cited: Section 15606, Government Code. Reference: Sections 
60, 62 and 67. Revenue and Taxation Code; Section 1 105, Civil Code; and Section 
662, Evidence Code. 

History 

1 . Change without regulatory effect renumbering and amending former subsec- 
tions 462( k)( 1 )-(4 ) to section 462.200 filed 5-1 1 -94 pursuantlo title 1 , section 
100, California Code of Regulations (Register 94, No. 19). 

2. Amendment of subsections (a), (a)(5), (b), (b)(2) and (d) and amendment of 
NoTii filed 5-12-97: operative 6-1 1-97 (Register 97, No. 20). 



§ 462.220. Change in Ownership — Interspousal Transfers. 

Notwithstanding any other provision of Rules 460 through 471, a 
change in ownership shall not include any interspousal transfer, includ- 
ing, but not limited to: 

(a) Transfers of ownership interests in legal entities, 

(b) Transfers of ownership interests in legal entities resulting in one 
spouse obtaining control as defined in Section 64(c) of the Revenue and 
Taxation Code, 

Example 1 : Husband (H) owns a 30 percent ownership interest in a 
partnership and wife (W) owns a 30 percent ownership interest in the 
same partnership. W transfers her interest to H; H now owns a 60 percent 
ownership interest. There is no change in ownership. 

(c) Transfers of ownership interests in legal entities by "original 
coowners" which would otherwise be cumulated or counted for purposes 
of Section 64(d) of the Revenue and Taxation Code, 

Example 2: Spouses H and W are "original coowners" of a partner- 
ship; each originally owned a 50 percent partnership interest. They have 
previously each transferred a 10 percent interest to X and to Y, leaving 
H and W each with a 30 percent partnership interest. W transfers a 1 5 per- 
cent interest to H. Although cumulatively more than 50 percent has been 
transferred, there is no change in ownership. 

(d) Transfers to a trustee for the beneficial use of a spouse, or the sur- 
viving spouse of a deceased transferor, or by a trustee of such a trust to 
the spouse of the trustor. 

(e) Transfers which take effect upon the death of a spouse, 
Example 3: H and W each own a 30 percent interest in General Partner- 
ship (GP). H and W transfer their respective partnership interests to the 
HW Revocable Trust. No change in ownership. Trust provides that upon 
the death of the first spouse: the assets of the deceased spouse, including 
partnership interests in GP, shall be distributed to "A Trust", and the as- 
sets of the surviving spouse, including partnership interests in GP, shall 
be distributed to "B Trust." Surviving spouse is the sole present benefi- 
ciary of both A Trust and B Trust. No change in ownership upon the death 
of the first spouse. 

(f) Transfers to a spouse or former spouse in connection with a proper- 
ty settlement agreement, including post-dissolution amendment thereto, 
or decree of dissolufion of a marriage or legal separation, 

(g) The creation, transfer, or termination, solely between spouses, of 
any co-owner's interest, or 

(h) The distribution of property of a corporation, partnership, or other 
legal entity to a spouse or former spouse having an ownership interest in 
the entity, in exchange for the interest of such spouse in the legal entity 
in connection with a property settlement agreement or decree of dissolu- 
tion of a marriage or legal separation. 

NOTE: Authority cited: Secdon 15606, Government Code. Reference: Sections 
60, 61, 62, 63, 64, 65, 65.1 and 67, Revenue and Taxation Code. 

History 

1 . Change without regulatory effect renumbering and amending former subsec- 
fions 462(/)(l)-(5) to section 462.220 filed 5-1 1-94 pursuant to title 1 , secdon 
100, California Code of Reguladons (Register 94, No. 19). 

2. Amendment of section and Note filed 1-21-98; operative 2-20-98 (Register 
98, No. 4). 
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§ 462.240. The Following Transfers Do Not Constitute a 
Change in Ownership. 

The following transfers do not constitute a change in ownership: 

(a) The transfer of bare legal title, e.g., 

( 1 ) Any transfer to an existing assessee for the purpose of perfecting 
title to the property. 

(2) Any transfer resulting in the creation, assignment, or reconveyance 
of a security interest not coupled with the right to immediate use, occu- 
pancy, possession or profits. 

(b) Any transfer caused by the substitution of a trustee. 

(c) Any purchase, redemption or other transfer of the shares or units 
of participation of a group trust, pooled fund, common tmst fund, or other 
collective investment fund established by a financial institution. 

(d) Any contribution of real property to an employee benefit plan, any 
acquisition by an employee benefit plan of the stock of the employer cor- 
poration pursuant to which the employee benefit plan obtains direct or 
indirect ownership or control of more than 50 percent of the voting stock 
in the employer corporation, or the creation, vesting, transfer, distribu- 
tion, or termination of a participant's or beneficiary's interest in such a 
plan. The terms used herein shall have the meaning ascribed to them by 
the Employee Retirement Income Security Act of 1974, which is codified 
as United States Code annotated. Title 29, Section 1002. (The term "any 
contribution" as used in Section 66(b) of the Revenue and Taxation Code 
and this section means only those contributions of real property made to 
an employee benefit plan by an employer, a group of employees, or both, 
without any consideration.) 

(e) Any transfer of property or an interest therein between a corpora- 
tion sole, a religious corporation, a public benefit corporation, and a hold- 
ing corporation as defined in Section 23701h of the Revenue and Taxa- 
tion Code holding title for the benefit of any of the aforementioned 
corporations, or any combination thereof (including any transfer from 
one such entity to the same type of entity), provided that both the transfer- 
ee and transferor are regulated by laws, rules, regulations, or canons of 
the same religious denomination. 

(f) Any transfer, occurring on or after January 1, 1983, which results 
from the reformation or correction of a deed which, by mistake, inaccu- 
rately describes the property intended to be conveyed, or adds or omits 
some term not agreed to by the parties, or in some other manner fails to 
express the true intentions of the parties. 

Example I: A agrees to sell one acre to B. The deed mistakenly de- 
scribes a two-acre area. Reformation of the deed to describe the original 
acre intended to be transferred is not a change in ownership. 

(g) Any transfer, occurring on or after January 1, 1983, of an eligible 
dwelling unit from a parent or legal guardian to a minor child or children 
or among minor siblings, or to a trust for the sole benefit of such persons, 
resulting from a court order or judicial decree due to the death of one or 
both of the parents. An "eligible dwelling unit" means the dwelling 
which was the principal place of residence of the minor child or children 
prior to the transfer and remains such after the transfer. 

(h) Any transfer of property to a disabled child or ward, whether minor 
or adult, or to a trust for the sole benefit of such person, upon the death 
of a parent or guardian pursuant to Section 62(n) of the Revenue and Tax- 
ation Code. 

(i) Any transfer, on or after January 1, 1985, of a mobilehome park or 
of rental spaces in a mobilehome park pursuant to Section 62. 1 of the 
Revenue and Taxation Code. 

(j) Any transfer of a mobilehome park or of rental spaces in a mobile- 
home park pursuant to Section 62.2 of the Revenue and Taxation Code. 

(k) Any transfer of separate property inherited by a surviving domestic 
partner, as defined in subdivision (b) of section 37 of the Probate Code, 
by intestate succession upon the death of a registered domestic partner. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
60, 61, 62, 62.1, 62.2, 64, 66 and 67, Revenue and Taxation Code; and Sections 
37, 6401 and 6402. Probate Code. 



History 

1. Change without regulatory effect renumbering and amending former subsec- 
tions 462( m)( IH6) to section 462.240 filed 5- 1 1 -94 pursuant to title 1 . section 
100. California Code of Regulations (Register 94. No. 19). 

2. Amendment of section heading, section and NoTi-: filed 1-21-98; operative 
2-20-98 (Register 98. No. 4). " 

3. New subsection (k) and amendment of Noth filed 10-14-2003; operative 
1 1-13-2003 (Register 2003. No. 42). 

§ 462.260. Date of Change in Ownership. 

For purposes of reappraising real property as of the date of change in 
ownership of real property, the following dates shall be used: 

(a) Sales. 

( 1 ) Where the transfer is evidenced by recordation of a deed or other 
document, the date of recordation shall be rebuttably presumed to be the 
date of ownership change. This presumption may be rebutted by evi- 
dence proving a different date to be the date all parties' instmctions have 
been met in escrow or the date the agreement of the parties became spe- 
cifically enforceable. 

(2) Where the transfer is accomplished by an unrecorded document, 
the date of the transfer document shall be rebuttably presumed to be the 
date of ownership change. This presumption may be rebutted by evi- 
dence proving a different date to be the date all parties' instructions have 
been met in escrow or the date the agreement of the parties became spe- 
cifically enforceable. 

(b) Leases. The date the lessee has the right to possession. 

(c) Inheritance (by will or intestate succession). The date of death of 
the decedent. 

(d) Trusts. 

( 1 ) Revocable. The date the trust becomes irrevocable. 

Example 1 : A creates an inter vivos revocable trust that becomes irre- 
vocable upon A's death. The date of trust in ownership is the date of A's 
death. 

(2) Irrevocable. 

(A) The date the property is placed in trust. 

Example 2: A's estate plan provides that upon A's death, property is 
transferred to an irrevocable testamentary trust. The date of change in 
ownership is the date of A's death. 

Example 3: A transfers to an irrevocable inter vivos trust. The date of 
change in ownership is the date of the transfer. 

(B) The effective date of the immediate right to present possession or 
enjoyment of a remainder or reversion occurs upon the termination of a 
life estate or other similar precedent property interest. 

Example 4: A creates an irrevocable trust, granting A's wife, B, a life 
estate in the beneficial use of the property with a remainder to C and D 
who are unrelated to A and B. The creation of a life estate in B is a transfer 
subject to the interspousal exclusion from change in ownership. Upon 
B's death, however, a change in ownership occurs because on that date 
C and D have an immediate right to the present possession and enjoyment 
of the remainder. 

Note: Refer to Section 462.160 for trust transfer exceptions. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
60, 61. 62, 63 and 67 Revenue and Taxadon Code. 

History 

1 . Change without regulatory effect renumbering and amending former subsec- 
tions 462(n)( 1 )-(3)(B) to section 462.260 filed 5-1 1-94 pursuant to title 1 , sec- 
tion 100, California Code of Regulations (Register 94, No. 19). 

2. Amendment filed 5-12-97; operative 6-1 1-97 (Register 97, No. 20). 

§ 462.500. Change in Ownership of Real Property Acquired 
to Replace Property Taken by Governmental 
Action or Eminent Domain Proceedings. 

(a) General. The term "change in ownership" shall not include the ac- 
quisition of comparable real property as replacement for property taken 
if the person acquiring the replacement real property has been displaced 
from property in this state by: 
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( 1 ) Eminent domain proceedings instituted by any entity autliorized by 
statute to exercise the power of eminent domain, or 

(2) Acquisition by a public entity, or 

(3) Governmental action which has resulted in a judgment of inverse 
condemnation. 

(b) Definitions. The following definitions govern the construction of 
the words or phrases used in this section. 

(1) "Property taken" means real property taken or acquired as pro- 
vided in (a). 

(2) "Replacement property" means real property acquired to replace 
property taken. 

(3) "Award or purchase price" means the amount paid for "property 
taken" but shall not include amounts paid for relocation assistance or any 
thing other than the replaced real property. The award or purchase price 
may not reflect full cash value. 

(4) "Displaced" means a property owner is removed, expelled, or 
forced from property as a result of eminent domain proceedings, acquisi- 
tion by a public entity in lieu of instituting eminent domain proceedings, 
or governmental action resulting in a judgment of inverse condemnation. 

(5) "Real property" includes land, land improvements, living im- 
provements, manufactured homes, and fixed machinery and equipment. 
Personal property is not entitled to relief under this section. 

(6) "Adjusted base year value" means the base year value, as deter- 
mined in accordance with Revenue and Taxation Code section 110.1, 
with the adjustments permitted by subdivision (b) of Section 2 of Article 
XIII A of the California Constitution and subdivision (f) of Revenue and 
Taxation Code section 1 10.1. 

(c) Comparability. Replacement property, acquired by a person dis- 
placed under circumstances enumerated in (a), shall be deemed compara- 
ble to the property taken if it is similar in size, utility, and function. 

( 1 ) The size of property is associated with value, not physical charac- 
teristics. Property is similar in size if its full cash value does not exceed 
1 20 percent of the award or purchase price paid for the property taken. 

A replacement property, or portion thereof, that has a full cash value 
which exceeds 1 20 percent of the award or purchase price shall be con- 
sidered, to the extent of the excess, not similar in size. 

(2) Property is similar in function and utility if the replacement proper- 
ty is not is intended to be used in the same manner as the property taken. 
Property is similar in function and utility if the property taken and the re- 
placement property both fall into the same category: 

Catetory A: Single family residence or duplex. Small miscellaneous 
buildings may be included when used with residence. 

Category B: Commercial, investment, income, or vacant property. 
Single family residences and duplexes that are used as investment prop- 
erty may be considered income property if sufficient proof is provided 
to the assessor. Proof may include, but is not limited to, rental or lease 
agreements, cancelled checks, income tax returns, or other investment 
records. 

If property does not fall within Category A or Category C, it falls with- 
in Category B. 

Category C: Agricultural property. "Agriculture" includes farming in 
all its branches, and, among other things, includes the cultivation and till- 
age of the soil, dairying, the production, cultivation, growing, and har- 
vesting of any agricultural or horticultural commodities, the raising of 
livestock, bees, furbearing animals, or poultry, and any practices (includ- 
ing any forestry or lumbering operations) performed incidental to or in 
conjunction with such farming operations, including preparation for 
market and delivery to storage or to market or to carriers for transporta- 
tion to market. 

Agricultural property that is in transition may be considered similar to 
property described in Category B if property in its vicinity has been 
changing from historically agricultural use to another use. Factors that 
may be considered to determine whether agricultural property is in tran- 
sition include, but are not limited to: 

• Restrictions that would prohibit the property taken from converting 
to property described in Category B such as the general plan, com- 



munity plan, or special plan. Current zoning restrictions are not 
such a restriction if the general plan, community plan, or special 
plan contemplate a zoning change. 

• The highest and best use of the property taken; 

• The type of comparable property that was used by the acquiring gov- 
ernment body to value the property taken. 

(3) To the extent that replacement property, or any portion thereof, is 
not similar in function, size and utility, the property, or portion thereof, 
shall be considered to have undergone a change in ownership. 

EXAMPLE 1: An owner-occupied single family residence is replaced 
by a combination dwelling and commercial property. Relief is applicable 
to only the dwelling portion of the replacement property; the commercial 
portion shall be considered as having changed ownership. 

EXAMPLE 2: A combination dwelling and commercial property is re- 
placed with an owner-occupied single family residence. Only the dwell- 
ing portion of the property taken shall be considered in determining the 
comparability and the amount of relief. TTie right to relief on the commer- 
cial portion of the property taken is waived unless replacement Category 
B property is acquired after the date of displacement and a timely request 
is made for assessment relief. 

EXAMPLE 3: A combination dwelling and commercial property is re- 
placed with a Category A single family residence, and later the displaced 
person also acquires a separate replacement Category B property. Pro- 
rata relief shall be granted on both the replacement Category A single 
family residence and Category B property. 

EXAMPLE 4: An owner-occupied single family residence is replaced 
with an owner-occupied single family residence and a vacation home. 
Relief is applicable to both properties. 

EXAMPLE 5: An owner-occupied single family residence that has a 
homeowners' exemption is replaced with a single family residence that 
is to be used as a rental property. The replacement property qualifies for 
relief because a Category A property is replaced by another Category A 
property. 

EXAMPLE 6: A duplex in which the property owner lived in one unit 
and rented the other unit is replaced with two single family residences, 
one of which will be owner occupied. Relief is applicable to both proper- 
ties. 

EXAMPLE 7: Three single family residences that were owned by a 
taxpayer and used as rental properties were replaced by a small apartment 
complex. Relief is available under Category B if the taxpayer provides 
proof to the assessor that the single family residences were held as in- 
come property. 

EXAMPLE 8: A taxpayer owns a 40-acre vineyard which includes an 
owner-occupied single family residence. The owner-occupied single 
family residence is taken along with 5 acres of grapevines. To qualify for 
relief, the owner-occupied single family residence must be replaced with 
Category A property; the vineyard must be replaced with other Category 
C property or, if the property is in transition to another use, it may be re- 
placed with a Category B property. 

(d) Base Year Value of Replacement Property. The following proce- 
dure shall be used by the assessor in determining the appropriate adjusted 
base year value of comparable replacement property: 

(1) Compare the award or purchase price paid by the acquiring entity 
for the property taken or acquired with the full cash value of the compara- 
ble replacement property. 

(2) If the full cash value of the comparable replacement property does 
not exceed 1 20 percent of the award or purchase price of the property tak- 
en, then the adjusted base year value of the property taken shall become 
the replacement property's base year value, regardless of the allocation 
between land and improvements. 

(3) If the full cash value of the replacement property exceeds 120 per- 
cent of the award or purchase price of the property taken, then the amount 
of the full cash value over 1 20 percent of the award or purchase price paid 
shall be added to the adjusted base year value of the property taken. The 
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sum of these amounts shall become the replacement property's base year 
value. 

(4) If the full cash value of the comparable replacement property is less 
than the adjusted base year value of the property taken, then that lower 
value shall become the replacement property's base year value. 

(5) If there is no award or purchase price paid by the acquiring entity 
(i.e., an exchange) for the property taken, then the full cash value of the 
acquired property and the full cash value of the replacement property 
shall be determined by the assessor of the county in which each property 
is located for the purpose of applying the other provisions of this subdivi- 
sion. The procedure set forth in subdivision (d)(1) through (d)(4) shall 
then be applied to determine the replacement property's base year value. 

(6) A base year value may be reallocated upon the transfer to the re- 
placement property. The appraisal unit that is normally bought and sold 
in the market place may be used to determine the amount of base year val- 
ue that is allocated to the property taken. 

EXAMPLE 9: A commercial property, consisting of land and im- 
provements, is taken and replaced with a Category B structure that was 
built on land that the taxpayer already owned. The land is ineligible for 
relief because it was previously owned. Despite the ineligibility of the 
land, the base year value of the property taken (land and improvements) 
may be transferred to the newly constructed improvements to the extent 
it meets the value and timing requirements. 

(e) Ownership Requirements. Only the owner or owners of the proper- 
ty taken, whether one or more individuals, partnerships, corporations, 
other legal entities, or a combination thereof, shall receive property tax 
relief under this section. Relief under this section shall be granted to an 
owner(s) of property taken who obtains title to replacement property. The 
acquisition of an ownership interest in a legal entity which, directly or in- 
directly, owns real property is not an acquisition of comparable property. 

EXAMPLE 10: A and B each own an undivided 50 percent interest as 
joint tenants in a home which is taken through eminent domain proceed- 
ings by the state. A purchases a replacement property which is compara- 
ble to the property taken. B contributes his share of the award or purchase 
price to a limited partnership which owns a home which is comparable 
replacement property. A's relief under this section is limited to 120 per- 
cent of one-half of the award or purchase price of the property taken. B 
is entitled to no relief. 

EXAMPLE 1 1: A partnership composed of two corporations owns 
commercial property which is taken through eminent domain proceed- 
ings. The partnership uses the award or purchase price to acquire Catego- 
ry B property. The partnership is entitled to relief under this section. 

EXAMPLE 1 2: A partnership composed of two corporations owns 
commercial property which is taken through eminent domain proceed- 
ings. The partnership distributes the award or purchase price to the part- 
ner corporations in the same percentage as their ownership interests and 
the corporations separately or jointly acquire comparable replacement 
property retaining the same percentage of ownership interest in the part- 
nership. No tax relief may be granted under this section. 

For purposes of this section, owner means the fee owner or life estate 
owner of the real property taken and excludes the lessee thereof unless 
the lessee owns improvements located on land owned by another, in 
which case, the lessee shall be entitled to property tax relief for compara- 
ble replacement improvements. 

(f) New Construction. Any new construction required to make re- 
placement property comparable to the property taken shall, to that extent, 
be eligible for property tax relief, if such new construction is completed 
on or after the earliest of the dates listed in subdivision (g)(3), and if a 
timely request is made for assessment relief. 

(g) Time Limits for Qualification. 

(1) The provisions of this section shall apply to property acquired as 
replacement property for property taken by eminent domain proceed- 
ings, public acquisitions, or judgments of inverse condemnation, pro- 
vided the person acquiring replacement property makes a timely request 
for such assessment with the assessor. The replacement property must be 
acquired before a request is made. Reassessments and refunds shall be 



made retroactively to the date of acquisition of replacement property for 
property taken, provided a timely request is made therefor. 

(2) For purposes of this section, a request shall be deemed timely if 
made within four years after one of the following dates, whichever is 
applicable: 

(A) The date final order of condemnation is recorded or the date the 
taxpayer vacates the property taken, whichever is later, for property ac- 
quired by eminent domain; 

(B) The date of conveyance or the date the taxpayer vacates the proper- 
ty taken, whichever is later, for property acquired by a public entity by 
purchase or exchange; or 

(C) The date the judgment of inverse condemnation becomes final or 
the date the taxpayer vacates the property taken, whichever is later, for 
property taken by inverse condemnation. 

(3) Replacement property shall be eligible for property tax relief under 
this section if it is acquired on or after the earliest of the following dates: 

(A) The date the initial written offer is made for the property taken by 
the acquiring entity; 

(B) The date the acquiring entity takes final action to approve a project 
which results in an offer for or the acquisition of the property taken; 

(C) The date the 'Notice of Determination,' 'Notice of Exemption,' or 
similar nodce, as required by the California Environmental Quality Act 
(CEQA), is recorded by the public entity acquiring the taxpayer' s proper- 
ty and the public project has been approved; or 

(D) The date, as declared by the court, that the property was taken. 

(4) No property tax relief shall be granted to replacement property, 
however, prior to the date of displacement. The date of displacement 
shall be the earliest of the following dates: 

(A) The date the conveyance of the property taken to the acquiring en- 
tity or the final order of condemnation is recorded; 

(B) The date of actual possession by the acquiring entity of the proper- 
ty taken; or 

(C) The date upon or after which the acquiring entity may take posses- 
sion of the property taken as authorized by an order for possession. 

(h) Administration. 

(1) The assessor shall consider any of the following documents as 
proof of actual displacement of a taxpayer when a request has been made 
for the assessment relief provisions under this section: 

(A) A certified recorded copy of the final order of condemnation, or, 
if the final order has not been issued, a cerdfied recorded copy of the or- 
der for possession showing the effective date upon or after which the ac- 
quiring entity is authorized to take possession of the property taken; 

(B) A copy of a recorded deed showing acquisition by a public entity; 
or 

(C) A certified copy of a final judgment of inverse condemnation. 

(2) Upon receipt of a taxpayer request and proof of actual displace- 
ment, the assessor shall forward to the Board such information regarding 
the identification of a displaced property as the Board may require. The 
Board shall review such information to determine whether more than one 
request for assessment relief has been made as a result of a single taking 
or governmental acquisition and if so shall advise the appropriate asses- 
sor(s). 

NOTE; Authority cited: Section 15606, Government Code. Reference: Article 
XIIIA, Section 2(d), California Constitution; and Section 68, Revenue and Taxa- 
tion Code. 

History 

1. Change without regulatory effect renumbering former section 462.5 to section 
462.500 filed 1-27-97 pursuant to section 1 00, title 1 . California Code of Regu- 
lations (Register 97, No. 5). 

2. Amendment filed 1 1-18-2004; operative 12-18-2004 (Register 2004, No. 47). 

§ 463, Newly Constructed Property. 

(a) When real property, or a portion thereof, is newly constructed after 
the 1975 lien date, the assessor shall ascertain the full value of such "new- 
ly constructed property" as of the date of completion. This will establish 
a new base year full value for only that portion of the property which is 
newly constructed, whether it is an addition or alteration. The taxable val- 
ue on the total property shall be determined by adding the full value of 
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new construction to the taxable value of preexisting property reduced to 
account lor the taxable value of property removed during construction. 
The full value of new construction is only that value resulting from the 
new construction and does not include value increases not associated 
with the new construction. 

(b) "Newly constructed" or "new constaiction" means and includes: 

(1) Any substantial addition to land or improvements, including fix- 
tures, such as adding land fill, retaining walls, curbs, gutters or sewers to 
land or constructing a new building or swimming pool or changing an ex- 
isting improvement so as to add horizontally or vertically to its square 
footage or to incorporate an additional fixture, as that term is defined in 
this section. 

(2) Any substantial physical alteration of land which constitutes a ma- 
jor rehabilitation of the land or results in a change in the way the property 
is used. Examples of alterations to land to be considered new constmc- 
tion are: site development of rural land for the purpose of establishing a 
residential subdivision; altering rolling, dry grazing land to level irri- 
gated crop land; or preparing a vacant lot for use as a parking facility. 

(A) In any instance in which an alteration is substantial enough to re- 
quire reappraisal, only the value of the alteration shall be added to the 
base year value of the pre-existing land or improvements. Increases in 
land value caused by appreciation or a zoning change rather than new 
constaiction shall not be enrolled, for example: 

1. Land value 1975 =$10,000 

2. Land value 1978 =$20,000 

3. Value of alteration 1978 .... = $5,000 

4. Value of structure added 1 978 = $75,000 

1979 roll value (1+3-1-4) .... = $90,000 (must be adjusted to 

reflect appropriate 
indexing) 

(B) Alterations to land which do not constitute a major rehabilitation 
or which do not result in a change in the way the property is used shall 
not result in reappraisal. 

(3) Any physical alteration of any improvement which converts the 
improvement or any portion thereof to the substantial equivalent of a new 
structure or portion thereof or changes the way in which the portion of 
the structure that had been altered is used, e.g., physical alterations to an 
old structure to make it the substantial equivalent of a new building with- 
out any change in the way it is used or alterations to a warehouse that 
makes it usable as a retail store or a restaurant. Only the value, not neces- 
sarily the cost, of the alteration shall be added to the appropriately in- 
dexed base year value of the pre-existing stmcture. 

(4) Excluded from alterations that qualify as "newly constructed" is 
constRiction or reconstruction performed for the purpose of normal 
maintenance and repair, e.g., routine annual preparation of agricultural 
land or interior or exterior painting, replacement of roof coverings or the 
addition of aluminum siding to improvements or the replacement of worn 
machine parts. 

(5) Any substantial physical rehabilitation, renovation or moderniza- 
tion of any fixture which converts it to the substantial equivalent of a new 
fixture or any substitution of a new fixture. Substantial equivalency shall 
be ascertained by comparing the productive capacity, normally ex- 
pressed in units per hour, of the rehabilitated fixture to its original pro- 
ductive capacity. 

(c) For purposes of this regulation, "fixture" is defined as an improve- 
ment whose use or purpose directly applies to or augments the process 
or function of a trade, industry, or profession. 

(d) New construction in progress on the lien date shall be appraised at 
its full value on such date and each lien date thereafter until the date of 
completion, at which time the entire portion of property which is newly 
constructed shall be reappraised at its full value. 

(e) For purposes of this regulation, the date of completion is the date 
the property or portion thereof is available for use. In determining wheth- 
er the real property or a portion thereof is available for use, consideration 
shall be given to the date of the final inspection by the appropriate gov- 
ernmental official, or, in the absence of such inspection, the date the 



prime contractor fulfilled all of his contract obligations, or in the case of 
fixtures, the date of the completion of testing of machinery and equip- 
ment. 

NOTE: Authority cited: Section L'>606(c), Government Code. Reference: Article 
XIII A, Sections 1 and 2, California Constitution. 

History 

1 . New section filed 7-3-78 as an emergency; effective upon filing (Reeister 78, 
No. 27). 

2. Amendment filed 10-2-78 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78 as an emergency, to coiTect 
date of adoption: effective upon filing. Certificate of Compliance included 
(Register 78. No. 43). 

4. Amendment of subsection (b) and new subsection (c) filed 1-31-79; effective 
thirtieth day thereafter ( Register 79, No. 6). 

3. Amendment of subsection (b) and new subsection (c) refiled 2-7-79 as an emer- 
gency; desianated effective 3-1-79. Certificate of Compliance included (Rea- 
ister 79, No. 6). 

6. Repealer and new section filed 8-22-79 as an emergency; effective upon filing 
( Register 79, No. 34). A Certificate of Compliance must be filed within 1 20 days 
or emergency language will be repealed on 12-20-79. 

7. Certificate of Compliance filed 12-6-79 (Register 79, No. 49). 

8. Amendment filed 5-13-98; operative 6-12-98 (Register 98, No. 20). 

§ 463.500. Date of Completion of New 

Construction — Supplemental Assessments. 

(a) Application. The provisions of this section are applicable only to 
supplemental assessments levied pursuant to Chapter 3.5 (commencing 
with Section 75) of Part 0.5 of Division 1 of the Revenue and Taxation 
Code. 

(b) Date of Completion of New Construction. The date of completion 
of new construction resulting from actual physical new construction on 
the site shall be the earliest of either the date upon which the new con- 
struction is available for use by the owner or, if all of the conditions of 
paragraph (b) (1) are satisfied, the date the propeity is occupied or used 
by the owner, or with the owner's consent, after the owner has provided 
a notice in accordance with paragraph (b) (1). 

( 1 ) The date of completion of new construction resulting from actual 
physical new construction shall not be the date upon which it is available 
for use if the owner does not intend to occupy or use the property and the 
owner notifies the assessor in writing prior to, or within 30 days after, the 
date of commencement of construcfion that he/she/it does not intend to 
occupy or use the idenUfied property or a specified portion thereof. 

(2) The date of completion of new construction resulting from actual 
physical new construcfion shall be conclusively presumed to be the date 
upon which the new construcfion is available for use by the owner if the 
assessor fails to receive nofice as provided in paragraph (b) (1). 

(c) Definitions. 

(1) "Property" means land, improvement(s) including fixtures, and 
mobilehome(s) subject to taxafion under Part 13 (commencing with Sec- 
tion 5800) of Division 1 of the Revenue and Taxation Code. 

(2) "New Construcfion resulting from actual physical new construc- 
fion" means "new construcfion" as defined in Section 463, subsections 
(b) and (f). 

"New construcfion resulfing from actual physical new construcfion" 
also includes: 

(A) the installafion of a new fixture which is an addifion or is a replace- 
ment of an exisfing fixture; 

(B) the rehabilitation, renovafion or modemizafion of any fixture 
which converts it to the substanfial equivalent of a new fixture; 

(C) the severance of improvements, including structures and fixtures, 
which is associated with new construcfion; 

(D) the severance on, or after, March 1, 1985, offixtures which qualify 
for assessment pursuant to Sections 75.15 and 75.16 of the Revenue and 
Taxation Code, whether or not the severance is associated with other new 
construcfion; or 

(E) the severance on, or after, July 31, 1985, of structures, whether or 
not the severance is associated with other new construction. 

"New construcfion resulfing from actual physical new construcfion" 
does not include: 



• 
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(A) the severance prior to March 1, 1985,of improvements, including 
structures and fixtures, which is not associated with other new construc- 
tion; 

(B) the severance on, or after, March 1. 1985 of any improvements, 
other than structures or fixtures, which is not associated with other new 
construction; 

(C) the severance prior to July 31,1 985, of structures which is not as- 
sociated with other new construction; or 

(D) the discontinued use of improvements, including structures and 
fixtures, which are not physically severed from the property but which 
are made redundant by newly installed or erected structures, fixtures, or 
other improvements. 

Examples: 

(A) The installation of a multi-level printing press (a fixture) as an ad- 
dition to existing facilities consfitutes actual physical new construction. 

(B) The installation of a prindng press as the replacement of an exist- 
ing press is also actual physical new construction. 

(C) The complete renovation of an existing press to the substantial 
equivalent of a new press constitutes actual physical new construction. 

(D) The severance of the old press (also a fixture) is actual physical 
new construction if it is associated with the installation of the new press 
or other new construction, or if it occurred on or after March 1, 1985. 

(3) "Commencement of construction" means the performance of 
physical acd vines on the property which results in changes which are vis- 
ible to any person inspecting the site and are recognizable as the initial 
steps for the preparation of land or the installation of improvements or 
fixtures. Such activities include clearing and grading land, layout of 
foundadons, excavadon of foundadon foodng, fencing the site, or instal- 
ladon of temporary structures. Such acdvides also include the severance 
of exisdng improvements or fixtures. 

"Commencement of construction" does not include activides prepara- 
tory to actual construcdon such as obtaining architect services, preparing 
plans and specificadons, obtaining building permits or zoning variances 
or filing subdivision maps or environmental impact reports. 

"Commencement of construcdon" shall be determined solely on the 
basis of activides which occur and are apparent on the property undergo- 
ing new construcdon. Where several parcels are adjacent and will be used 
as a single unit by the builder for the construcdon project, the commence- 
ment of construcdon shall be determined on the basis of the acdvides 
which occur on any part of the several parcels comprising the unit. Where 
a property has been subdivided into separate lots, the commencement of 
construcdon shall be determined on the basis of the acdvides occurring 
on each separate lot. Where the property has been subdivided into sepa- 
rate lots and several or all of those lots will be used as a single unit by the 
builder for the construcdon project, the commencement of construcdon 
shall be determined on the basis of the acdvides which occur on any part 
of the several parcels comprising the unit. 

(4) "Available for use" means that the property, or a pordon thereof, 
has been inspected and approved for occupancy by the appropriate gov- 
ernmental official or, in the absence of such inspecdon and approval pro- 
cedures, when the prime contractor has fulfilled all of the contractual ob- 
ligadons. When inspecdon and approval procedures are non-existent or 
exist but are not udlized and a prime contractor is not involved, the newly 
constructed property is available for use when outward appearances 
clearly indicate it is immediately usable for the purpose intended. Fix- 
tures are available for use when all tesdng necessary for proper operation 
or safety is completed. 



New construction is not available for use if, on the date it is otherwise 
available for use, it cannot be funcdonally used or occupied. In that case, 
the property is not available for use until the date that any legal or physi- 
cal impediment to functional use or occupancy is removed. 

If a structure is constructed with the expectation that the tenant(s) will 
have improvements added after a lease(s) is executed, "available for use" 
means that point in time when the structure is ready to receive tenant im- 
provements, whether or not there are any tenants at that dme and regard- 
less of who is to construct the improvements. If a construction project is 
completed in stages with some pordons available for occupancy prior to 
completion of the total project, any portion of the project ready to receive 
tenant improvements is available for use even though other portions of 
the project are not ready for such improvements. In the case of physical 
alteradons to land, such as leveling, "available for use" means that point 
in dme when the land is ready for use by the owner and no further new 
construcdon is required for the new use. In the case of fixtures added as 
part of a larger new construcdon project, "available for use" means that 
point in time when the project, including the fixture, is ready for use. 

(5) "Occupied or used" means the physical occupancy of the property 
by the owner or any physical use of the property by the owner, except 
where such occupancy or use is incidental to an offer for a change of own- 
ership. "Occupied or used" also includes the rental or lease of the proper- 
ty or any occupancy or use of the property by third persons with the own- 
er's consent. The occupancy or use of the property occurs on the earliest 
date when the property is physically occupied or used, or when the agreed 
upon term of occupancy commences. "Used" does not include the trans- 
fer of legal dde to the property as security. 

(6) "Functionally used or occupied" means that the property is or can 
be used or occupied for the purpose for which it was constructed. The 
purpose for which the property was constructed or improved shall be de- 
termined on the basis of the type of property and any special facts or cir- 
cumstances which affect its use or occupancy. Property shall not be con- 
sidered "funcdonally used or occupied" if any legal restriction or 
physical impediment beyond the owners' control prevents the use of the 
property for the purpose intended. 

Examples: 

(A) A building intended for use as a warehouse can be functionally 
used when physical construcdon is completed even though the property 
to be stored has not arrived at the site. 

(B) Land improved by leveling and the installation of an irrigadon sys- 
tem which converts it from grazing land to farm land can be functionally 
used when the improvement activity is completed even though the plant- 
ing season will not commence for several months. 

(C) An office or hotel building on which construction is completed 
cannot be functionally used if it is uninhabitable because of the lack of 
power, water or sewer service, or if a natural disaster, such as a flood or 
earth slide, prevents reasonable public access to the facility. 

(7) "Owner' s consent" means the express or implied agreement of an 
owner to allow the property, or a pordon thereof, to be physically occu- 
pied or used by a third person. Where the use or occupancy is visible to, 
or ascertainable by, the assessor, it shall be rebuttably presumed that the 
property is occupied or used with the owner's consent. If the owner has 
received actual or constructive notice of the occupancy or use, failure of 
the owner to communicate an objection to the user or enforce his rights 
to remove the occupant within a reasonable time shall be evidence of con- 
sent. 
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(8) "Incidental to an offer for a change of ownership" means that an 
activity is usual or necessary to the holding of property for sale in the reg- 
ular course of business. It includes any use or occupancy arising from the 
demonstration or display of the property for the purpose of selling that 
property or other property in the vicinity under the same ownership. It in- 
cludes use of the property by the owner or by any person using the proper- 
ty with the owner's consent. Use of property as a model home, a sales of- 
fice, or as a temporary storage facility for building materials or 
furnishings intended to be installed in other property to be held for sale, 
shall be considered to be incidental to an offer for a change in ownership. 
Temporary use of the property as lodging by a potential buyer for the pur- 
pose of sales promotion shall be considered incidental to an offer for a 
change of ownership. The use of this property, however, by a potential 
buyer as a principal residence pending the arrangement or approval of the 
financing necessary to complete the purchase is not incidental to an offer 
for a change in ownership. 

(9) "Structures" means all improvements subject to supplemental 
assessment other than living improvements (trees and vines) and fixtures 
which qualify for assessment pursuant to Sections 75.15 and 75.16 of the 
Revenue and Taxation Code. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
75.10, 75.1 1 and 75.12, Revenue and Taxation Code. 

History 

1. New section filed 7-21-87; operative 8-20-87 (Register 87, No. 30). 

2. Change without regulatory effect amending section number filed 1-27-97 pur- 
suant to section 100, title 1, California Code of Regulations (Register 97, No. 
5). 

§ 464. Veterans' Exemptions. 

The sum of 25 percent of the taxable value of taxable assets and 100 
percent of the current full cash value as defined in Revenue and Taxation 
Code section 1 10 for non-taxable assets will determine the limitation for 
the veterans" property tax exemption. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Sections 
1 10, 1 10.1 and 205.1, Revenue and Taxation Code. 

History 

1. New section filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Certificate of Compliance filed 10-2-78 (Register 78, No. 40). 

3. Editorial correction of NOTE filed 2-2-83 (Register 83, No. 6). 

4. Amendment of section heading, section and NOTi; filed 5-13-98; operative 
6-12-98 (Register 98, No. 20). 

§ 465. Nonprofit Golf Courses. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Art. XIII 
A, Sections 1 and 2, California Consfitution. 

History 

1. New section filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Certificate of Compliance filed 10-2-78 (Register 78, No. 40). 

3. Repealer and new section filed 8-22-79 as an emergency; effective upon filing 
(Register 79, No. 34). A Certificate of Compliance must be filed within 1 20 days 
or emergency language will be repealed on 12-20-79. 

4. Certificate of Compliance filed 12-6-79 (Register 79, No. 49). 

5. Repealer filed 3-4-82; effective thirtieth day thereafter (Register 82, No. 10). 

§ 466. Valuation and Enrollment of Trees and Vines. 

NOTE: Authority cited: Sec. 15606(c) Gov. Code. Reference: Art. XIII A, Sees. 
1 and 2, California Constitution. 

History 

1 . New secdon filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Amendment filed 10-2-78 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78 as an emergency, to correct 
date of adoption; effecfive upon filing. Certificate of Compliance included 
(Register 78, No. 43). 

4. Repealer and new secUon filed 8-22-79 as an emergency; effective upon filing 
(Register 79, No. 34). A Certificate of Compliance must be filed within 1 20 days 
or emergency language will be repealed on 12-20-79. 

5. Certificate of Compliance filed 12-6-79 (Register 79, No. 49). 

6. Repealer filed 12-6-99; operative 1-5-2000 (Register 99, No. 50). 



§ 467. Taxable Possessory Interests. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII A, Sections 1 and 2, California Constitution. 

History 

1. New section filed 7-3-78 as an emersency; effective upon filing (Register 78, 

No. 27). 

2. Amendment filed 10-2-78 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78 as an emergency, to correct 
date of adoption; effective upon filing. Certificate of Compliance included 
(Register 78, No. 43). 

4. Amendment filed 1-31-79; effective thirtieth day thereafter (Register 79, No. 
6). 

5. Amendment refiled 2-7-79 as an emergency; designated effective 3-1-79. Cer- 
tificate of Compliance included (Register 79, No. 6). 

6. Repealer and new section filed 8-22-79 as an emergency; effective upon filing 
(Register 79, No. 34). A Certificate of Compliance must be filed within 1 20 days 
or emergency language will be repealed on 12-20-79. 

7. Certificate of Compliance filed 126-79 (Register 79, No. 49). 

8. Repealer filed 1 1-29-99; operative 12-29-99 (Register 99, No. 49). 

§ 468. Oil and Gas Producing Properties. 

(a) The right to remove petroleum and natural gas from the earth is a 
taxable real property interest. Increases in recoverable amounts of miner- 
als caused by changed physical or economic conditions constitute addi- 
tions to such a property interest. Reduction in recoverable amounts of 
minerals caused by production or changes in the expectation of future 
production capabilities constitute a reduction in the interest. Whether or 
not physical changes to the system employed in recovering such minerals 
qualify as new construction shall be determined by reference to Section 
463(a). 

(b) The market value of an oil and gas mineral property interest is de- 
tennined by estimating the value of the volumes of proved reserves. 
Proved reserves are those reserves which geological and engineering in- 
formation indicate with reasonable certainty to be recoverable in the fu- 
ture, taking into account reasonably projected physical and economic op- 
erating conditions. Present and projected economic conditions shall be 
determined by reference to all economic factors considered by knowl- 
edgeable and informed persons engaged in the operation and buying or 
selling of such properties, e.g., capitalization rates, product prices and 
operation expenses. 

(c) The unique nature of oil and gas property interests requires the 
application of specialized appraisal techniques designed to satisfy the re- 
quirements of Article XIII, Section 1, and Article XIII A, Section 2, of 
the California Constitution. To this end, the valuation of such properties 
and other real property associated therewith shall be pursuant to the fol- 
lowing principles and procedures: 

( 1 ) A base year value (market value) of the property shall be estimated 
as of lien date 1975 or as of the date a change in ownership occurs subse- 
quent to lien date 1975. Newly constructed improvements and additions 
in reserves shall be valued as of the lien date of the year for which the roll 
is being prepared. Improvements removed from the site shall be deducted 
from taxable value. Base year values shall be determined using factual 
market data such as prices and expenses ordinarily considered by knowl- 
edgeable and informed persons engaged in the operation, buying and 
selling of oil, gas and other mineral-producing properties and the pro- 
duction therefrom. Once determined, a base year value may be increased 
no more than two percent per year. 

(2) Base year reserve values must be adjusted annually for the value 
of depleted reserves caused by production or changes in the expectation 
of future production. 

(3) Additions to reserves established in a given year by discovery, con- 
struction of improvements, or changes in economic conditions shall be 
quantified and appraised at market value. 

(4) The current year's lien date taxable value of mineral reserves shall 
be calculated as follows: 

(A) The total unit market value and the volume of reserves using cur- 
rent market data shall be estimated. 
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(B) The current value of taxable reserves is determined by segregating 
the value of wells, casings, and parts thereof, land (other than mineral 
rights) and improvements from the property unit value by an allocation 
based on the value of such properties. 

(C) The volume of new reserves shall be determined by subtracting the 
prior year's reserves, less depletions, from the estimated current total re- 
serves. 

(D) The value of removed reserves shall be calculated by multiplying 
the volume of the reserves removed in the prior year by the weighted av- 
erage value, for reserves only, per unit of minerals for all prior base years. 
The prior year's taxable value of the reserves remaining from prior years 
shall be found by subtracting the value of removed reserves from the 
prior year's taxable value. 

(E) The new reserves are valued by multiplying the new volume by the 
current market value per unit of the total reserves. 

(F) The current taxable value for reserves only is the sum of the value 
of the prior year's reserves, net of depletions as calculated in (D) above, 
factored by the appropriate percentage change in the Consumer Price In- 
dex (CPI) added to the value of the new reserves, as calculated in (E) 
above. 

(5) Valuation of land (other than mineral reserves) and improvements. 

(A) A base year value (market value) of land (including wells, casings 
and parts thereof) and improvements shall be estimated as of lien date 
1975, the date of new construction after 1975, or the date a change of 
ownership occurs subsequent to lien date 1975. 

(B) The value of land (wells, casings and parts thereof) and improve- 
ments shall remain at their factored base year value except as provided 
in (6) below. 

(6) Value declines shall be recognized when the market value of the 
appraisal unit, i.e., land, improvements and reserves, is less than the cur- 
rent taxable value base of the same unit. 

NOTE: Authority cited: Section 15606(c), Government Code, Reference: Article 
XIII A, Sections 1 and 2, California Constitution. 

History 

1. New section filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Certificate of Compliance filed 10-2-78 (Register 78, No. 40). 

3. Amendment filed 4-2-79 as an emergency; effective upon filing (Register 79, 
No. 14). 

4. Amendment filed 7-2-79 as an emergency; effective upon filing (Register 79, 
No. 27). Certificate of Compliance included. 

5. Change without regulatory effect amending subsections (c)(1) and (c)(5)(A) 
filed 6-6-2001 pursuant to section 100, title 1. California Code of Regulations 
(Register 2001, No. 23). 

§ 469. Mining Properties. 

(a) The provisions of this rule apply to the valuation of the rights to ex- 
plore, develop and produce minerals, other than oil, gas and geothermal 
resources, and the real property associated with these rights. 

(b) General. 

( 1 ) Rights to enter in or upon land for the purpose of exploration, de- 
velopment or production of minerals are taxable real property interests 
to the extent they individually or collectively have ascertainable value. 

(2) It is the right to explore, develop and produce that is being valued 
and not the physical quantity of resources present on the valuation date. 

(3) The unique nature of mineral property interests requires the appli- 
cation of specialized appraisal techniques designed to satisfy the require- 
ments of article XIII, section 1 , and article XIII A, section 2, of the Cali- 
fornia Constitution. To this end, mineral property interests and other real 
property associated therewith shall be valued pursuant to the principles 
and procedures set forth in this section. 

(4) Notwithstanding any other provision in this section, any appropri- 
ate valuation method described in section 3 of title 18 of this code may 
be applied in the event of a transfer of an ownership interest in the right 
to explore, develop or produce a mineral property. 

(c) Definitions. For the purposes of this section: 

(1) "Minerals" means organic and inorganic earth material including 
rock but excluding oil, gas, and geothermal resources. 



(2) "Proved reserves" means those minerals measured by volume or 
weight which geological and engineering information indicate with rea- 
sonable certainty to be recoverable in the future, taking into account rea- 
sonably projected physical and economic operating conditions. "Proved 
reserves" includes all minerals that satisfy the conditions of the preced- 
ing sentence without regard to how the term is used in industry. 

(3) "Exploration" means the searching for and determining the loca- 
tion, quantity, nature, shape, and quality of mineral deposits. 

(4) "Development" means the preparation of minerals for production 
including the removal of waste rock or overburden, and the construction 
of improvements or improvements to land related to the production of 
minerals. 

(5) "Production" means the removal or processing of minerals. 

(6) "Appraisal unit" consists of a inineral property that persons in the 
marketplace commonly buy and sell as a unit or that is normally valued 
separately. However, for assessments made on or after January 1, 1999, 
each leach pad, tailings facility, and settling pond shall be a separate ap- 
praisal unit. 

(d) Valuation of Mineral Properties Prior to Production. 

( 1 ) Exploration. The right to explore for minerals is taxable to the ex- 
tent it has value separate from the rights to develop and produce any dis- 
covered minerals. The right to explore shall be valued by any appropriate 
method or methods as prescribed in section 3 of title 1 8 of this code taking 
into consideration appropriate risks; however, in no event shall the right 
be considered to be under construction. While the construction of struc- 
tures or the physical alterations to land, e.g., access roads, fencing, drain- 
age or water systems, land clearing, etc., during exploration constitutes 
assessable new construction (subject to the provisions of section 463 of 
title 18 of this code), it does not add to or diminish the value of the right 
to explore. Costs associated with obtaining government approval related 
to new construction should be considered when valuing new construc- 
tion. Costs of obtaining governmental approval to operate, taking ore 
samples, assaying for mineral content or testing processing methods, 
shall not be considered for purposes of valuing the right to explore. These 
latter elements of cost may appear in the value of the mineral rights when 
production starts. Once the base-year value of the right to explore is de- 
termined and enrolled, it shall not be changed except to reflect diminu- 
tion in value from all causes as well as any increase in value resulting 
from the annual rate of inflation as prescribed by section 460 of title 1 8 
of this code or to reflect a change in ownership, or as provided m subdivi- 
sion (g) of this rule. 

(2) Development. 

(A) Although the right to develop and the right to produce minerals are 
separate rights, the value of the right to develop is virtually unascertain- 
able separate from the right to produce. Therefore no separate value shall 
be established for the right to develop unless there is an intervening 
change in ownership at which time the right to develop may have an 
assessable value as reflected in the purchase price. Any value attributable 
thereto shall be deemed to be included in the base-year value of the min- 
eral rights established in accordance with subdivisions (e) and (f) of this 
rule. In no event shall the right to develop or produce minerals be treated 
as being under construction. 

(B) Whether the construction of improvements or alteration to land 
during development qualify as new construction shall be determined by 
reference to sections 463 and 463.5 of title 18 of this code and sections 
70, 71, and 73 of the Revenue and Taxation Code. 

(e) Valuation of Mineral Properties During Production. 
(1) General. 

(A) The base-year value of mineral rights associated with producing 
mineral properties shall be established as of March 1, 1975 or thereafter 
when such rights undergo a change in ownership or as of the date produc- 
tion commences. The market value of such mineral rights is determined 
by valuing the estimated quantity of proved reserves that can reasonably 
be expected to be produced during the time period these rights are exer- 
cisable. The valuation of the proved reserves shall be based on present 
and reasonably projected economic conditions (e.g., capitalization rates. 
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product prices and operating expenses, etc.) normally considered by 
knowledgeable and informed people engaged in operating, buying, or 
selling of such properties or the marketing of the production therefrom. 
While the assessor has full discretion to select the appropriate appraisal 
method, the income approach will generally be the most relevant apprais- 
al method employed in establishing a value for the total property. 

(B) Increases in proved reserves that occur following commencement 
of production and that are caused by changed physical, technological or 
economic conditions constitute additions to the mineral rights which 
have not been assessed and which shall be assessed on the regular roll as 
of the lien date following the date they become proved reserves. The in- 
creased quantity of proved reserves shall be used to establish the value 
of the addition to the property interest which value shall be added to the 
adjusted base-year value of the reserves remaining from prior years as 
the separate base-year value of the addition. Reductions in recoverable 
amounts of minerals caused by production or by changed physical, tech- 
nological or economic conditions or a change in the expectation of future 
production capabilities constitute reductions in the measure of the miner- 
al rights and shall correspondingly reduce value on the subsequent lien 
date. 

(2) Value Calculation. 

(A) The base-year value or the adjusted base-year value of mineral 
rights as quantified by proved reserves for the current year's lien date 
shall be calculated as follows: 

1 . Estimate the market value of the total property and estimate the 
physical quantity of proved reserves that may be reasonably expected to 
be produced during the time the right to produce is exercisable using cur- 
rent market data. 

2. Estimate the current value of proved reserves by segregating the val- 
ue of land (other than proved reserves), improvements to land con- 
structed during the exploration, development, and production stages 
(e.g., roads, ditches, trenches, excavations, pits, drifts, slopes, etc.), other 
improvements and personal property (including any resources severed 
from the land except for inventory already excluded from the market val- 
ue of the unit) from the unit value by an allocation based on the cun-ent 
market value of the component parts. 

3. Estimate the quantity of additions to proved reserves by subtracting 
the prior year's proved reserves, less depletion, from the estimated cur- 
rent proved reserves. 

4. Estimate the value of reserves removed (depletion) by multiplying 
the quantity of the reserves removed in the prior year by the weighted av- 
erage value, for reserves only, per unit of minerals for all prior base years. 
The adjusted base-year value of the reserves remaining from prior years 
shall be found by subtracting the value of removed reserves from the 
prior year's adjusted base-year value. 

5. Value the added proved reserves by determining the current market 
value of all of the proved reserves less the current market value of proved 
reserves existing prior to adding new proved reserves. 

6. The current adjusted base-year value for proved reserves only is the 
sum of the value of the prior year's proved reserves, less the depletion 
calculated in 4. above, factored for inflation as prescribed by section 460 
of title 1 8 of this code added to the value of the new reserves, as calculated 
in 5. above. 

(B) The base-year value or adjusted base-year value of land (other 
than mineral rights, leach pads, tailings facilities, and settling ponds) and 
improvements for the current year's Hen date shall be calculated as fol- 
lows: 

1 . Determine the adjusted base-year value of land, improvements to 
land constructed during the exploration, development and production 
stages (including roads, ditches, trenches, excavations, pits, drifts, 
stopes, etc.), and other improvements in accordance with sections 5 1 and 
1 10. 1 of the Revenue and Taxation Code. 

2. Add the current market value of any construction in progress, ex- 
cluding kach pads, tailings facilities, and settling ponds, on the lien date. 

(C) Declines in the value of the mineral property shall be recognized 
when the market value of the appraisal unit, (i.e., land, improvements in- 



cluding fixtures, and reserves), is less than the current adjusted base-year 
value of the same unit, except for a leach pad, tailings facility, or settling 
pond. Each leach pad. tailings facihty. or settling pond shall be consid- 
ered a separate appraisal unit for purposes of determining its taxable val- 
ue on each lien date subsequent to the lien date upon which its initial base 
year value was determined. 

(f) Valuation of Mineral Producing Properties Without Proved Re- 
serves. Where proved reserves cannot be estimated or are not usually es- 
timated, the value of the mineral property shall be estimated in accor- 
dance with the provisions of section 3 of title 1 8 of this code. 

(g) Taxable Value of the Right to Produce Minerals. The value of the 
right to produce minerals shall be established as of the date that the pro- 
duction of minerals commences and the value shall be placed on the roll 
as provided by law. When the value of the right to produce minerals is 
enrolled, the roll value of the exploration or development rights for the 
same reserves shall be reduced to zero. 

NOTE; Authority cited: Section 15606, Government Code. Reference: Article 
XIII, Section 1, California Constitution; Article XIIIA, Section 2, California Con- 
stitution; and Sections 51, 53.5 and 1 10.1, Revenue and Taxation Code. 

History 

1. New section filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Amendment filed 10-2-78 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78, as an emergency, to correct 
date of adoption; effective upon filing. Certificate of Compliance included 
(Register 78, No. 43). 

4. Editorial correction of NOTE filed 2-2-83 (Register 83, No. 6). 

5. Amendment filed 7-26-90; operative 8-25-90 (Register 90, No. 39). 

6. Change without regulatory effect amending section filed 5-20-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 27). 

7. Amendment of section and Noii; filed 7-14-99; operafive 8-13-99 (Register 
99. No. 29). 

8. Change without regulatory effect amending subsection (e)(2)(B) filed 
6-7-2001 pursuant to section 100, title 1 , California Code of Reguladons (Reg- 
ister 2001, No. 23). 

§ 470. Enforceably Restricted Property. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII A, Sections 1 and 2, CaUfomia Constitution. 

History 

1. New secfion filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Amendment filed 10-2-78 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78 as an emergency, to correct 
date of adoption; effective upon filing. Certificate of Compliance included 
(Register 78, No. 43). 

4. Repealer and new section filed 8-22-79 as an emergency; effective upon filing 
(Register 79, No. 34). A Certificate of Compliance must be filed within 1 20 days 
or emergency language will be repealed on 12-20-79. 

5. Certificate of Compliance including amendment filed 12-6-79 (Register 79, 
No. 49). 

6. Repealer filed 12-1 3-99; operative 1-12-2000 (Register 99, No. 51 ). 

§471. Timberland. 

Consistent with the intent of the provisions of Section 3(j) of Article 
XIII of the California Constitution and the legislative interpretation 
thereof, the value for land which has been zoned as timberland pursuant 
to Section 51 1 10 or 51 1 13 of the Government Code shall be ascertained 
for the 1979 lien date from the schedule contained in Section 434.5 of the 
Revenue and Taxation Code and thereafter from the most recent board- 
adopted timberland site class value schedule. 

NOTE: Authority cited: Sec. 15606(c) Gov. Code Reference: Art. XIII A, Sees. I 
and 2, California Constitution. 

History 

1. New secfion filed 7-3-78 as an emergency; effective upon filing (Register 78, 
No. 27). 

2. Amendment filed 10-2-78 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 78, No. 40). 

3. Order which was filed 10-2-78 refiled 10-20-78 as an emergency, to correct 
date of adoption; effecfive upon filing. Certificate of Compliance included 
(Register 78, No. 43). 

4. Repealer and new section filed 8-22-79 as an emergency; effective upon filing 
(Register 79, No. 34) . A Certificate of Compliance must be filed within 1 20 days 
or emergency language will be repealed on 12-20-79. 
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5. Certificate of Compliance filed 12-6-79 (Register 79, No. 49). 

§ 472. Valuation of Real Property Interests in Timeshare 
Estates and Timeshare Uses. 

(a) The full value of the real property interest of a timeshare estate or 
a timeshare use, as defined in Section 1 1003.5 of the Business and Pro- 
fessions Code, shall be determined in accordance with the provisions of 
this section. 

(b) In determining the value of the real property interest of a timeshare 
estate or use. consideration shall be given to the following factors which 
are unique to such interests: 

( 1 ) The fact that the timeshare estate or use is marketed in increments 
of time. 

(2) The season of the year during which the owner is entitled to the 
right to use or possession of the property. 

(c) The full value of the real property interest of a timeshare estate or 
use shall not include the value of any personal property or other nonreal 
property items. Such items include, but are not limited to, vacation ex- 
change rights, vacation conveniences and services, and club member- 
ships, as defined in subdivisions (d), (e), and (f)- 

The value of any nonreal property items included in the purchase price 
of a timeshare estate or use which are provided to the timeshare interest 
owner in exchange for a periodic fee or charge which is separate from the 
purchase price of the timeshare estate or use shall not be considered in 
the determination of the full value of the real property of the timeshare 
estate or use. 

(d) "Nonreal property vacation exchange rights" shall include, but not 
be limited to, internal and external exchanges. An internal exchange 
means an exchange arranged by the timeshare project developer or oper- 
ator for a timeshare estate or use owner between two or more resorts 
owned by the same developer or operator. An external exchange means 
an exchange arranged by an independent exchange network, which has 
a contractual relationship with either the timeshare project development 
or the individual timeshare owner. 

(e) "Nonreal property vacation conveniences and services" shall in- 
clude, but not be limited to: 

(1) The owner's right to participate in exchange network. 

(2) Maintenance and repair of buildings (interior and exterior) and 
grounds. 

(3) Maid, meal, linen, and security guard services. 

(4) Transportation, scheduling, and reservation services. 

(5) Management services necessary for the administration of the oper- 
ation of the property. 

(6) The services of personnel charged with providing social or recre- 
ational instruction and planned activities. 

(f) "Nonreal property club memberships" shall include memberships 
in recreational enterprises that are in the nature of licenses or permits to 
use real property but do not grant ownership interests in that property. Ev- 
idence that a membership grants a license or permit rather than an owner- 
ship interest includes, but is not limited to, the fact that the membership 
is offered as an option to timeshare purchases and that such memberships 
are also offered to others who do not own timeshare estates or uses. 

(g) In determining the full value of the real property interest of a time- 
share estate or use, the assessor shall consider the value concepts and ap- 
proaches set forth in Sections 2, 3, 4. 6, and 8 of this chapter. 

(h) The assessor may determine the value of the timeshare appraisal 
unit by the following method: 

( 1 ) Determine the full value of resort properties, condominiums, coop- 
eratives, or other properties not marketed in increments of time but which 
are comparable to the subject property in terms of size, type, and location. 
Divide such full value by a unit of time equal to the timeshare interest be- 
ing valued. 

(2) Add to or subtract from the non-timeshare value quotient deter- 
mined in (1), an amount necessary to reflect any increase or decrease in 
such value attributable to the fact that the subject property is marketed in 
increments of time and, if applicable, for a particular season. 



(i) In addition to the method set forth in subdivision (h), the assessor 
may utilize any generally recognized altemative method of valuation to 
determine the full value of the real property of a timeshare estate or use. 

(j) Nothing in this section shall be construed as requiring the asses- 
sment of a timeshare appraisal unit at less than full value as required by 
Section 401 of the Revenue and Taxation Code and as defined in Section 
2 of this chapter. 

(k) The provisions of this section are declaratory of, and not a change 
in existing law and are therefore applicable to the determination of all 
base year values for the real property interest of timeshare estates and 
uses. 

NOTE: Authority cited: Section 15606. Govemment Code; and Section 998(e), 
Revenue and Taxation Code. Reference: Section 998, Revenue and Taxation 
Code. 

History 
1 . New section filed 1-10-85; effective thirtieth day thereafter (Register 85, No. 

2). 

§ 473. Geothermal Properties. 

(a) The provisions of this rule apply to the valuation of the rights to ex- 
plore for, develop, and produce useful geothermal energy (hereafter, 
"proved reserves"), and the real property associated with these rights. 
The provisions of this rule apply only to the valuation of property for hen 
dates, including lien dates for both the regular and the supplemental 
assessment rolls, that occur on or after January 1, 1996. 

(b) GENERAL 

(1) Rights to enter in or upon land for the purpose of exploration, de- 
velopment, or production of proved reserves are taxable real property in- 
terests to the extent they individually or collectively have ascertainable 
value. 

(2) It is the right to explore, develop, and produce that is being valued 
and not the physical quantity of resources present on the valuation date. 

(3) The unique nature of geothermal property interests requires the 
application of specialized appraisal techniques designed to satisfy the re- 
quirements of Article XIII, Section 1 , and Article XIIIA, Section 2, of the 
California Constitution. To this end, the valuation of such properties and 
other real property associated therewith shall be pursuant to the princi- 
ples and procedures in this section. 

(4) Notwithstanding any other provision in this section, any appropri- 
ate valuation method described in Section 3 of Title 18 of this code may 
be applied in the event of a transfer of an ownership interest in the right 
to explore, develop, or produce a geothermal property. 

(c) DEHNITIONS 

For the purposes of this section: 

( 1 ) "Geothermal energy" means heat generated by natural processes 
beneath the earth's surface. 

(2) "Proved reserves" means that quantity of geothermal energy capa- 
ble of supporting the economic life of the geothermal project or geother- 
mal projects to which it is assigned, reassigned, or which is otherwise 
marketable and which geological and engineering information indicate 
with reasonable certainty to be recoverable in the future, taking into ac- 
count reasonably projected physical and economic operating conditions. 

(3) "Geothermal project" means the integrated operation involving the 
right to develop and/or produce proved reserves, the delivery systems, 
the energy conversion plant(s), and all associated supporting assets or 
holdings. 

(4) "Energy Conversion Plant" means a facility designed to convert 
geothermal energy to a useful application or transportable energy form. 

(5) "Exploration" means searching for and determining the location, 
quantity, nature, and quality of proved reserves. 

(6) "Development" means preparing geothermal energy for produc- 
tion, including the process of securing the necessary approvals from gov- 
emment agencies and the construction of improvements and improve- 
ments to land necessary to begin the production of proved reserves. 

(7) "Production" means the removal of proved reserves from the earth 
for economic purposes after completion of construction and initial test- 
ing. 
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(d) VALUATION OF GEOTHERMAL PROPERTIES PRIOR TO 
PRODUCTION 

( 1 ) Exploration 

The right to explore for geothermal energy is taxable to the extent it 
has value separate from the rights to develop and produce any discovered 
proved reserves. The right to explore shall be valued by any appropriate 
method or methods as prescribed in Section 3 of Title 1 8 of this code tak- 
ing into consideration appropriate risks; however, in no event shall the 
right be considered to be under constaiction. 

(A) While the construction of improvements or physical alterations to 
land, e.g., access roads, fencing, drill pad preparation, drainage or vv-ater 
systems, land clearing, etc., during exploration constitutes assessable 
new construction (subject to the provisions of Section 463 of Title 18 of 
this code), it does not add to or diminish the value of the right to explore. 

(B) Costs associated with obtaining government approval related to 
new construction shall be considered when valuing new construction. 
Costs associated with obtaining government approval to operate, (e.g., 
expenditures for zoning variances, environmental impact studies, and 
operating permits) and costs of drilling and testing exploratory wells, and 
performing seismic surveys, shall not be considered for purposes of valu- 
ing the right to explore. These latter elements of cost may appear in the 
value of the right to produce when production starts. 

(C) Once the base year value of the right to explore is determined and 
enrolled, it shall not be changed except to reflect diminution in value 
from all causes as well as any increase in value resulting from the annual 
rate of inflation as prescribed by Section 460 of Title 18 of this code, or 
to reflect a change in ownership, or as provided in subdivision (f) of this 
rule. 

(2) Development 

(A) Although the right to develop and the right to produce proved re- 
serves are separate rights, the value of the right to develop is virtually un- 
ascertainable separate from the right to produce. Therefore, no separate 
value shall be established for the right to develop. Any value attributable 
thereto shall be deemed to be included in the base year value of the right 
to produce proved reserves established in accordance with subsection (e) 
of this rule. In no event shall the right to develop or produce proved re- 
serves be treated as being under construction. 

(B) Whether the construction of improvements or alteration to land 
during development qualifies as new construction shall be determined by 
reference to Sections 463 and 463.5 of Title 18 of this code and Section 
70 and following of the Revenue and Taxation Code. 

(C) If there is a change in ownership during development, the base year 
value of the right to produce proved reserves shall be established as of the 
date of the change in ownership. Increases and decreases in the quantity 
of proved reserves following a change in ownership shall be assessed in 
accordance with subsection (e) of this rule. 

(e) VALUATION OF GEOTHERMAL PROPERTIES DURING 
PRODUCTION 

( I ) The base year value of the right to produce proved reserves shall 
be established as of March 1 , 1 975, or thereafter, when such right under- 
goes a change in ownership. If there is no change in ownership of the right 
to produce during development, then the base year value of the right to 
produce proved reserves shall be established as of the date production 
commences after completion of construction and initial testing. The mar- 
ket value of such rights is determined by valuing the estimated quantity 
of proved reserves that can reasonably be expected to be produced during 
the time period these rights are exercisable. 

(A) The valuation of the proved reserves shall be based on present and 
reasonably projected economic conditions (e.g., capitalization rates, 
product prices, operating expenses, and future capital expenditures re- 
quired to maintain the income stream, etc.) normally considered by 
knowledgeable and informed people engaged in operating, buying, or 
selling geothermal properties or marketing the production therefrom. 



(B) While the assessor has full discretion to select the appropriate ap- 
praisal method, the income approach will generally be the most relevant 
appraisal method employed in establishing a value for the total property. 

(2)( A) Increases in proved reserves that occur following establishment 
of the base year value of the right to produce proved reserves and that are 
caused by changed physical, technological, or economic conditions con- 
stitute additions to the right to produce which have not been asses.sed and 
which shall be assessed on the regular roll as of the lien dale following 
the date they become proved reserves. The increased quantity of proved 
reserves shall be used to establish the value of the addition to the property 
interest, which value shall be added to the adjusted base year value of the 
proved reserves remaining from prior years as the separate base year val- 
ue of the addition. 

(B) Reduction in recoverable amounts of proved reserves caused by 
production or changed physical, technological, or economic conditions, 
or a change in the expectation of future production capabilities, constitute 
reductions in the value of the right to produce and shall correspondingly 
reduce the adjusted base year value on the subsequent lien date. 

(3) The valuation of the new construction of wells (including, but not 
limited to replacement wells), and improvements shall be in accordance 
with this Section and Sections 463 and 463.5 of Title 18 of this code. 

(4) Value Calculation 

(A) The base year value or the adjusted base year value of the right to 
produce as quantified by proved reserves for the current year's lien date 
shall be calculated as follows: 

1 . Estimate the market value of the total property and estimate the 
quantity of proved reserves that may reasonably be expected to be con- 
sumed, using current market data. (The quantity of proved reserves may 
be converted to units appropriate for the project being valued, such as 
megawatt hours of electrical energy, British Thermal Units, pounds of 
steam, etc.) 

2. Estimate the current value of proved reserves by segregating the val- 
ue of land (other than proved reserves), improvements to land con- 
structed during the exploration, development and production stages (e.g., 
roads, drill pads, energy delivery systems, drainage channels, etc.), and 
other improvements and personal property from the unit value by an allo- 
cation based on the current market value of the component parts. 

3. Estimate the quantity of additions to proved reserves by subtracting 
the prior year's proved reserves, less depletion, from the estimated cur- 
rent proved reserves. 

4. Estimate the value of proved reserves removed (depletion) by multi- 
plying the quantity of the proved reserves removed in the prior year by 
the weighted average value, for proved reserves only, per unit of proved 
reserves for all prior base years. The adjusted base year value of the 
proved reserves remaining from prior years shall be found by subtracting 
the value of removed proved reserves from the prior year's adjusted base 
year value. 

5. Value the additions to proved reserves by multiplying the quantity 
of proved reserves found in 3. above by the current market value per unit 
of total proved reserves, calculated using the values found in 1. and 2., 
above. 

6. The current adjusted base year value for proved reserves only is the 
value of the prior year's proved reserves, less the depletion calculated in 
4. above, factored for inflation as prescribed by Section 460 of Title 18 
of this code, and added to the value of the new proved reserves, as calcu- 
lated in 5. above. 

(B) The base year value or adjusted base year value of land (other than 
the mineral rights) and improvements for the current year' s lien date shall 
be calculated as follows: 

I. Determine adjusted base year value of land, improvements to land 
constructed during the exploration, development, and production stages 
(including roads, drill pads, energy delivery systems, drainage channels. 
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etc.). and other improvements in accordance with Sections 51 and 1 10.1 
of the Revenue and Taxation Code. 

2. Add the current market value of any construction in progress on the 
lien date. 

(C) Declines in the value of the mineral property shall be recognized 
when the market value of the appraisal unit, (i.e., land, improvements in- 
cluding fixtures, and proved reserves), is less than the current adjusted 
base year value of the same unit. 

(0 TAXABLE VALUE OF THE RIGHT TO PRODUCE 

Unless the value of the right to produce was established on March 1, 
1975 or when such right changed ownership, it shall he established as of 
the date that production of proved reserves commences and the value 
shall be placed on the roll as provided by law. When the value of the right 
to produce proved reserves is enrolled, the roll value of the exploration 
rights for the same proved reserves shall be reduced to zero. 
NOTE: Authority cited: Section 15606, Government Code. Reference: California 
Constitution, Article XIII, Section 1 ; California Constitution, Article XIIIA, Sec- 
tion 2; Sections 5 1 and 110.1, Revenue and Taxation Code; and Phillips Petroleum 
Co. v. County of Uike (1993) 15 Cal.App.4th 180. 

History 

1. New section filed 10-6-95; operative 1 1-5-95 (Register 95, No. 40). 

2. Editorial correction of subsection (e)(4)(A)6. (Register 2001, No. 23). 

3. Change without regulatory effect amending subsection (e)(4)(B)l. filed 
6-6-2001 pursuant to section 100, title 1, California Code of Regulations (Res- 
ister2001,No. 23). 



§ 474, Petroleum Refining Properties. 

(a) The provisions of this rule apply to the valuation of the real proper- 
ty, personal property, and fixtures used for the refining of petroleum. 

(b) General. 

( 1 ) The unique nature of property used for the refining of petroleum 
requires the application of specialized appraisal techniques designed to 
satisfy the requirements of article XIH. section 1, and article XIII A, sec- 
tion 2. of the California Constitution. To this end, petroleum refineries 
and other real and personal property associated therewith shall be valued 
pursuant to the principles and procedures set forth in this section. 

(2) Notwithstanding any other provision in this section, any appropri- 
ate valuation method described in section 3 of title 1 8 of this code may 
be applied in the event of a change in ownership in a petroleum refining 
property. 

(c) Definitions. For the purposes of this section: 

( 1 ) "Petroleum refining property" means any industrial plant, includ- 
ing real property, personal property, and fixtures, used for the refining of 
petroleum, as identified in Standard Industrial Classification (SIC) Sys- 
tem Codes 2911 and 2992, or North American Industry Classification 
System (NAICS) Codes 3241 1 and 324191. 

(2) "Appraisal unit" consists of the real and personal property that per- 
sons in the marketplace commonly buy and sell as a unit. 

(d) Declines in Value. For the purposes of this section: 

( 1 ) Declines in value of petroleum refining properties will be deter- 
mined by comparing the current lien date full value of the appraisal unit 
to the indexed base year full value of the same unit. 

(2) The land, improvements, and fixtures and other machinery and 
equipment classified as improvements for a petroleum refining property 
are rebuttably presumed to constitute a single appraisal unit, except when 
measuring declines in value caused by disaster, in which case land shall 
constitute a separate unit. 

(3) In rebutting this presumption, the assessor may consider evidence 
that: 

(A) The land and improvements including fixtures and other machin- 
ery and equipment classified as improvements are not under common 
ownership or control and do not typically transfer in the marketplace as 
one economic unit; or, 

(B) When the fixtures and other machinery and equipment classified 
as improvements are not functionally and physically integrated with the 
realty and do not operate together as one economic unit. 



Note: Authority cited: Section 15606(c), Government Code. Reference: Article 
XIII Section 1 , and Article XIII A, Section 2, California Constitution; and Sections 
51 and 110. 1. Revenue and Taxation Code. 

History 

1. New section filed 1 1-8-2007; operative 12-8-2007 (Register 2007, No. 45). 



Chapter 6. Collection 



Article 1. Tax Bills 

§ 601. Penalties; Form and Manner of Entry. 

Note: Authority cited: Section 15606, Government Code. Reference: Chap. 147, 
Stats. 1966, 1st Extra Session and 505, 533 and 615, Revenue and Taxation Code. 

History 

1. Repealer of Subchapter 6, Article 1 (Section 601) filed 12-19-67 as an emer- 
gencv; effective upon filing (Register 67, No. 51 ). For prior history, see Resister 
66, No, 41. 

2. Certificate of Compliance filed 2-13-68 (Register 68, No. 7). 



Chapter 9. State Assessees 



Article 1. General Provisions 

§ 901 . Property Statement. 

The property stateinent pertaining to state-assessed property provided 
for in Section 826 of the Revenue and Taxation Code shall be filed with 
the board between the lien date and 5 p.m. on March 1 ; provided that, on 
a showing of good cause and pursuant to a request made prior to March 
1 . the due dale may be extended by the board for a period not exceeding 
30 days. 

Note: Authority cited: Section 15606, Government Code. Reference: Secfions 
826, 830, Revenue and Taxation Code and 15620, Government Code. 

History 

1. New Subchapter 9 (Section 901) filed 10-10-68 as an emergency; effective 
upon filing. Certificate of Compliance included (Register 68, No. 38). 

2. Amendment of NOTE filed 12-29-95; operative 12-31-95 pursuant to Govern- 
ment Code section 11 343.4(d) (Register 96, No. 1). 

3. Change without regulatory effect amending secUon and Note filed 12-19-97 
pursuant to section 1 00, dtle 1 , California Code of Regulations (Register 97, No. 
51). 

§ 901 .5. Board Schedule. 

No later than November 30 each year the Executive Director shall pro- 
vide to the Board a proposed schedule of dates that will govern the ac- 
tions to be taken pursuant to sections 902 through 905 for the following 
calendar year. On Board approval, but no later than January 30 next fol- 
lowing, the Executive Director shall inform all state assesses of the 
schedule adopted by the Board. 

NOTE; Authority cited: Section 1 5606(c), Government Code. Reference: Sections 
721, 731, 732, 741, 742, 743, 744, 747, 748, 749, 1 1338, 11339 and 1 1353, Reve- 
nue and Taxation Code. 

History 

1 . New section filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Change without regulatory effect filed 7-13-88 pursuant to Section 100, Title 
I, California Code of Regulafions (Register 88, No. 30). 

3. Amendment of Note filed 12-29-95; operafive 12-3 1-95 pursuant to Govern- 
ment Code section 1 1343.4(d) (Register 96, No. 1). 

§ 902. Unitary Property Value Indicators and Staff 
Discussions. 

Each year the Valuation Division shall make capitalization rate studies 
and develop value indicators applicable to the unitary property of each 
state assessee. A copy of the appropriate capitalization rate study and a 
summary of the calculations of the value indicators shall be provided by 
the Chief, ValuaUon Division, to the affected assessee on request. The as- 
sessee shall be informed that the staff will be available to discuss the data 
supplied. 
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NOTE: Authority cited: Section 13606, Government Code. Reference: Section 
721, Revenue and Taxation Code. 

History 

1 . New section filed 1-9-76: effective thirtieth day thereafter (Register 76, No. 2). 

2. Editorial correction of NOTE filed 4-19-83 (Register 83, No. 16). 

3. Amendment of Noth filed 12-29-95; operative 12-3 1-95 pursuant to Govern- 
ment Code secUon 1 1343.4(d) (Register 96, No. 1). 

§ 903. Discussion with Board of Unitary Property Value 
Indicators. 

State assessees will, at the discretion of the Board, be afforded an op- 
portunity to discuss the value of their unitary property at a public meeting. 
The discussion may relate to any information bearing on the value of the 
property as well as the staff-calculated value indicators. For the purposes 
of this discussion, the staff will not be required to provide value recom- 
mendations. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
721, Revenue and Taxation Code. 

History 

1 . New section filed 1-9-76; effective thirtieth day thereafter (Register 76, No. 2). 

2. Editorial correction of NOTE filed 4-19-83 (Register 83, No. 16). 

3. Amendment of Notk filed 12-29-95; operative 12-31-95 pursuant to Govern- 
ment Code section 1 1343.4(d) (Register 96, No. 1). 

§ 904. Unitary and Nonunitary Property Value 
Determinations and Petitions for 
Reassessment. 

(a) As soon as practical, the staff shall transmit unitary-value recom- 
mendations to the Board. Following this, but no later than May 3 1 each 
year, the Board will make and publicly announce individual value deter- 
minations. The Chief of the Valuation Division shall notify the state as- 
sessees of the values determined by the Board and the fact that a petition 
for reassessment of the unitary property must be filed, if at all, not later 
then July 20 of the year of the notice. The notice shall be accompanied 
by a copy of an appraisal data sheet containing the staff value indicators 
and value recommendation to the Board. 

(b) On or before the last day of July, the Chief of the Valuation Divi- 
sion shall notify the state assessees of the values of nonunitary property. 
This notice shall inform the assessees that a petition for reassessment of 
nonunitary property must be filed, if at all, not later than September 20 
of the year of the notice. 

(c) On or before June 15, the Chief of the Valuation Division shall 
transmit notices of allocated assessed unitary values to each assessee. 
This notice will inform each assessee that a petition for a correction of 
an allocated assessment must be filed, if at all, no later than July 20 of 
the year of the notice. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
731, 732, and 746, Revenue and Taxation Code. 

History 

1 . New section filed 1-9-76; effective thirtieth day thereafter (Register 76, No. 2). 

2. Amendment filed 7-7-78; effective thirtieth day thereafter (Register 78, No. 
27). 

3. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 
3). 

4. Editorial correction of Note filed 4-19-83 (Register 83, No. 16). 

5. Amendment of subsections (a), (b) and (c) filed 6-21-90; operative 7-21-90 
(Register 90, No. 33). 

6. Amendment of Note filed 12-29-95; operative 12-31-95 pursuant to Govern- 
ment Code section 1 1343.4(d) (Register 96, No. 1). 

7. Change without regulatory effect amending section filed 1-15-2003 pursuant 
to section 100, title 1, California Code of Regulations (Register 2003, No. 3). 

§ 905. Assessment Electric Generation Facilities [This 
version effective througti 12-30-2002]. 

An electric generation facility shall be state assessed property for pur- 
poses of article XIII, section 1 9 of the California Constitution if ( 1 ) the 
facility was constructed pursuant to a certificate of public convenience 
and necessity issued by the California Public Utilities Commission to the 
company that presently owns the facility; or, (2) the company owning the 



facility is a state assessee for reasons other than its ownership of the gen- 
eration facility or its ownership of pipelines, flumes, canals, ditches, or 
aqueducts lying within two or more counties. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Califor- 
nia Constitution, article XIII, section 19; and Section 721, Revenue and Taxation 
Code. 

History 

1. New section filed 10-28-99; operative 1 1-27-99 (Register 99, No. 44). For 
prior history, see Register 96, No. 1. Text of version effective throiifili 
12-30-2002 retained for reference. 

§ 905. Assessment of Electric Generation Facilities [This 
version effective 12-31-2002]. 

(a) CoiTunencing with the assessment for the lien date for the 2003 as- 
sessment year, an electric generation facility shall be state assessed prop- 
erty for purposes of article XIII, section 19 of the California Constitution 
if ( 1 ) the facility has a generating capacity of 50 megawatts or more; and 
(2) is owned or used by a company which is an electrical corporation as 
defined in subdivisions (a) and (b) of section 218 of the Public Utilities 
Code; or, the facility is owned or used by a company which is a state as- 
sessee for reasons other than its ownership of the electric generation fa- 
cility or its ownership of pipelines, flumes, canals, ditches, or aqueducts 
lying within two or more counties. 

(b) "Electric generation facility" does not include a qualifying small 
power production facility or a qualifying cogeneration facility within the 
meaning of Sections 201 and 210 of Title II of the Public Utility Regula- 
tory Policies Act of 1978 (16 U.S.C. §§796(17), (18) and 824a-3) and the 
regulations adopted for those sections under that act by the Federal Ener- 
gy Regulatory Commission (18 C.F.R. 292.101-292.602). 

(c) For purposes of this section, "company" means: 

(1) A person as defined in Revenue and Taxation Code section 19; 

(2) A separate division or other functional unit of a business enterprise 
which is created and maintained to operate any electric generation facil- 
ity, where the business enterprise is engaged in a primary business other 
than generating, transmitting, distributing or selling electricity to the 
public. 

(d) If an electric generation facility is operated by a separate division 
or other functional unit of a business enterprise, as described in this rule, 
the business enterprise must maintain accounting and other records suffi- 
cient to distinguish the costs and revenues of the separate division or unit 
from other divisions and units of the business enterprise. 

(e) As adopted on September 1, 1999 and effective November 27, 
1999, this rule is applicable to define electric generation facilities subject 
to state assessment to and including December 30, 2002. As amended on 
November 28, 2001, and filed with the Secretary of State on May 14, 
2002, this rule is applicable to define electric generation facilities subject 
to state assessment as of December 3 1 , 2002 and thereafter. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Califor- 
nia Constitution, article XIII, section 19; and Sections 1 18, 721 and 722.5, Reve- 
nue and Taxation Code. 

History 

1. New section filed 10-28-99; operative 11-27-99 (Register 99, No. 44). For 
prior history, see Register 96, No. 1. 

2. Amendment of section heading, section and Note filed 5-14-2002; operative 
6-13-2002 (Register 2002, No. 20). 

§ 906. Filing of Petitions. 

NOTE: Authority cited: Section 15606, Government Code. References: Sections 
731, 732, 741, 742, 743, 744, 747, 748, 749, 1 1338, 1 1339, and 1 1353, Revenue 
and Taxation Code. 

History 

1 . New section filed 1-9-76; effective thirtieth day thereafter (Register 76, No. 2). 

2. Repealer and new section filed 2-23-79; effective thirtieth day thereafter (Reg- 
ister 79, No. 8). 

3. Change without regulatory effect filed 7-13-88 pursuant to Section 100, Title 
1, California Code of Regulations (Register 88, No. 30). 

4. Change without regulatory effect amending section filed 1 -27-94 pursuant to 
section 100, title 1, California Code of Regulations (Register 94, No. 4). 

5. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 
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§ 907. Timeliness. 

NOTE; Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 73 1,732. 74 1,742, 743. 744, 747. 748. 749, 1 1338. 1 1339. and 1 1353, Reve- 
nue and Taxation Code. 

History 

1. New section filed 2-23-79; effective thirtieth day thereafter (Resister 79, No. 
8). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 

§ 908. Oral Hearing: Waiver. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 73 1 , 732, 741 , 742, 743. 744, 747, 748. 749, 1 1338. 1 1 339. and 1 1 353, Reve- 
nue and Taxation Code. 

History 

1. New section filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 11343.4(d) (Register 96, No. 1). 

§ 909. Scope of Hearing. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 73 1,732, 741. 742, 743, 744, 747, 748, 749. 11338. 11 339, and 1 1353, Reve- 
nue and Taxation Code. 

History 

1. New section filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 11343.4(d) (Register 96, No. 1). 

§ 910. Place of Hearing: Time Allowed. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 731, 732, 741, 742, 743, 744, 747, 748. 749, 11338, 1 1339, and 1 1353, Reve- 
nue and Taxation Code. 

History 

1 . New section filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Amendment filed 6-7-79 as procedural and organizational; effective upon fil- 
ing (Register 79, No. 23). 

3. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
secdon 11343.4(d) (Register 96, No. 1). 

§911. Hearing Procedure. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 73 1 , 732, 741 , 742, 743, 744, 747, 748, 749, 1 1 338, 1 1 339, and 11 353, Reve- 
nue and Taxation Code. 

History 

1. New section filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 

§ 912. Examination of Petitioner. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 731, 732, 741, 742, 743, 744, 747, 748, 749, 1 1338, 1 1339, and 1 1353, Reve- 
nue and Taxation Code. 

History 

1. New section filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 1). 



§913. Evidence. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 73 1 , 732, 741 , 742, 743, 744, 747, 748, 749. 1 1 338, 1 1 339, and 1 1 353, Reve- 
nue and Taxation Code. 

History 

1 . New secfion filed 2-23-79; effective thirtieth day thereafter (Recister 79, No. 
8). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
secfion 11 343.4(d) (Register 96, No. 1). 

§914. Burden of Proof. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
tions 73 1 , 732, 741 . 742, 743, 744, 747, 748, 749, 1 1 338. 1 1 339, and 1 1 353, Reve- 
nue and Taxation Code. 

History 

1 . New secfion filed 2-23-79; effective thirtieth day thereafter (Resister 79, No. 
8). 

2. Repealer filed 12-29-95; operative 12-31-95 pursuant to Government Code 
section 11343.4(d) (Register 96, No. 1). 

§915. Decision. 

NOTE: Authority cited: Section 15606(c), Government Code. References: Sec- 
fions 731, 732, 741, 742, 743, 744, 747, 748, 749, 1 1338, 1 1339, and 1 1353, Reve- 
nue and Taxation Code. 

History 

1. New secfion filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Repealer filed 12-29-95; operafive 12-31-95 pursuant to Government Code 
secfion 1 1343.4(d) (Register 96, No. 1). 

§ 916. Reconsideration and Rehearing. 

Note: Authority cited: Section 15606(c), Government Code. References: Sec- 
fions 73 1 , 732, 741 , 742, 743, 744, 747, 748, 749, 1 1 338, 1 1 339, and 1 1353, Reve- 
nue and Taxation Code. 

History 

1 . New secfion tiled 2-23-79; effecfive thirtieth day thereafter (Register 79, No. 
8). 

2. Repealer filed 12-29-95; operafive 12-31-95 pursuant to Government Code 
section 11343.4(d) (Register 96, No. 1). 



Chapter 1 0. Private Car Tax 

(Originally Printed 12^-48) 



Article 1. General Provisions 

§ 1001. Annual Report. 

The report required by Section 11 271 of the Revenue and Taxation 
Code of all persons whose private railroad cars are operated upon the rail- 
roads in this State at any time during a calendar year shall be filed on or 
before the thirtieth day of April of the following year. 

NOTE: Authority cited: Section 15606(a), Government Code. Reference: Secfion 
11 271, Revenue and Taxation Code. 

History 

1. Filed 12-13-45 (Register 14, No. 6). 

2. Renumbered from Secfion 2300, Subchapter 5, Chapter 2; filed 3-29-68; effec- 
five thirtieth day thereafter (Register 68, No. 13). 

3. Amendment of NOTE filed 1 0-6-77; effective thirtieth day thereafter (Register 

77, No. 44). 
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4. Amendment filed 3-30-79 as an emergency; effective upon filing (Register 79, 

No. 13). 

5. Certificate of Compliance filed 7-12-79 (Register 79, No. 28). 

§ 1002. Petitions for Reassessment, Private Railroad Cars. 

NOTH: Authority cited: Section 15606(c), Government Code. Reference: Sections 
1 1338, 1 1339, 1 1340 and 1 1353, Revenue and Taxation Code. 

History 

1. New section filed 2-23-79; effective thirtieth day thereafter (Register 79, No. 
8). 

2. Amendment filed 1-1 1-83; effective thirtieth day thereafter (Register 83, No. 

3). 

3. Repealer filed 12-29-95; operative 12-31-95 pursuant to Govemment Code 
section 1 1343.4(d) (Register 95, No. 52). 

4. Change without regulatory effect striking out repealed text filed 2-6-97 (Regis- 
ter 97, No. 6). 

§ 1003. Missing Private Railroad Car Count Data. 

In determining the private railroad car count averages required by stat- 
ute the Board may substitute for missing border crossing information the 
average length of stay in the state experienced by private railroad cars of 
the same class and assessee during the calendar year immediately preced- 
ing the year in which the tax is imposed. Border crossing information 
shall be deemed missing only when it cannot be submitted by the asses- 
see. 

NOTE: Authority cited: Section 15606(a), Govemment Code. Reference: Section 
1 1293, Revenue & Taxation Code. 

History 

1 . New section filed 3-30-79 as an emergency; effecfive upon filing (Register 79, 
No. 13). 

2. Certificate of Compliance filed 7-12-79 (Register 79, No. 28). 



Chapter 1 1 . Timber Yield Tax 



^P Article 1. Valuation of Timberland and 

Timber 

§1020. Timber Value Areas. 

The following nine designated areas contain timber having similar 
growing, harvesting and marketing conditions and shall be used as timber 
value areas in the preparation and application of immediate harvest val- 
ues: 
Area 1 

Del Norte County 

Humboldt County 

Trinity County south and west of that part of the exterior boundary of 
the Shasta-Trinity National Forest between Humboldt and Tehama 
Counties 
Area 2 

Alameda County 

Contra Costa County 

Marin County 

Mendocino County 

Monterey County 

San Francisco County 

San Mateo County 

Santa Clara County 

Santa Cruz County 

Sonoma County 
Area 3 

Siskiyou County west of Interstate Highway No. 5 
Area 4 

Shasta County west of Interstate Highway No. 5 

Trinity County except that portion which is south and west of that part 
of the exterior boundary of the Shasta-Trinity National Forest between 
Humboldt and Tehama Counties 
Area 5 



Colusa County 

Glenn County 

Lake County 

Napa County 

Sacramento County 

Solano County 

Tehama County west of Interstate Highway No. 5 

Yolo County 
Area 6 

Lassen County 

Modoc County 

Shasta County east of State Highway No. 89 

Siskiyou County east of Interstate Highway No. 5 
Area 7 

Butte County 

Nevada County 

Placer County 

Plumas County 

Shasta County between Interstate Highway No. 5 and State Highway 
No. 89 

Sierra County 

Sutter County 

Tehama County east of Interstate Highway No. 5 

Yuba County 
Area 8 

Amador County 

Calaveras County 

El Dorado County 

Tuolumne County 
Area 9 

Alpine County 

Fresno County 

Imperial County 

Inyo County 

Kern County 

Kings County 

Los Angeles County 

Madera County 

Mariposa County 

Merced County 

Mono County 

Orange County 

Riverside County 

San Benito County 

San Bernardino County 

San Diego County 

San Joaquin County 

San Luis Obispo County 

Santa Barbara County 

Stanislaus County 

Tulare County 

Ventura County 
NOTE: Authority cited for Article I : Section 15606, Govemment Code. Reference 
for Article 1 : Chapters 1 and 3, Part 1 8.5, Division 2, Revenue and Taxation Code. 

History 
L Renumbering of Subchapter 1 1 (Secfions 1040-1051, not consecutive) to Sub- 
chapter 12, and new Subchapter 11 (Sections 1020 to 1024, not consecutive) 
filed 1 1-19-76; designated effecfive 1-1-77 (Register 76, No. 47). 

2. Amendment filed 2-1-77 as an emergency; effective upon filing. Certificate of 
Compliance included (Register 77, No. 6). 

3. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

§1021. Timberland Grading Rule. 

(a) General. Beginning with the 1977-78 fiscal year, privately owned 
land and land acquired for state forest purposes which is primarily de- 
voted to and used for growing and harvesting timber and is zoned for a 
minimum 10-year period as timberland production zone (TPZ) will be 
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valued for property taxation on the basis of its use for growing and har- 
vesting timber, plus the value, if any, attributable to existing, compatible, 
nonexclusive uses of the land. 

(b) Site Quality. Timberland is rated for productivity based upon its 
ability to produce wood growth on trees. Five general site classes are es- 
tablished wherein Site I denotes areas of highest productivity. Site II and 
Site III denote areas of intermediate productivity, and Site IV and Site V 



denote areas of lowest productivity. The five site quality classes are set 
forth within each of three general forest types: redwood, Douglas fir, and 
mixed conifers. 

Land zoned as timberland production zone (TPZ) shall be graded by 
the assessor using the following site classification table as a measure of 
land productivity. 



TIMBERLAND PRODUCTION ZONE SITE CLASSIFICATION TABLE 



Productivity 
Potential 



Young-Growth 
Redwood' 



Douglas Fir " 



Fonderosa Fine 
Jeffrey Pine, Mixed 
Conifer & True Fir' 



Site Class Site index Site Class Site index Site Class Site Index Site Index 

Feet@ Feet® Feet® Feet® 
100 yrs. 100 yrs. 100 yn. 300 yrs. 



Highest 


1 


180 or 
more 


I 


194 or 
more 


I 


114 or 
more 


163 or 
more 


Intermediate 


11 


155-179 


II 


164-193 


II 


93-113 


138-162 




111 


130-154 


III 


134-163 


III 


75-92 


113-137 



IV 



105-129 



IV 



103-133 



IV 



60-74 



88-112 



Lowest 



Less Than 
105 



Lass Than 
103 



Less Than Less Than 
60 88 



' Lindquist, Jaines L., and Marshall N. Paliey. Empirical yield tables for yoiing-growth redwood, Calif. Agr. ELcp. Stn. 
Bull. 796, 47 pp.. 1963. 

» McArdle, Richard E., and Waiter H Meyer. The yield of Douglas fir in the Pacific Northwest. USDA Tech. Bull. 
201, 74 pp.. Rev. 1961. Adjusted to averaee height of dominant trees after Forest Research Note No. 44, Pacific 
Northwest Forest and Range Experiment Station, by Forest Survev, Calif. Forest and Range Exp. Stn., 1948. 

' Dunning, Duncan. A site classification for the mixed conifer selection forests of the Sierra Nevadia. USDA Forest 
Serv. Calif. Forest and Range Exp. Stn. For. Res. Note 28, 21 pp.. 1942. 



YOUNG-GROWTH REDWOOD 

Site index based on average height of dominant trees at breast height 
age of 100 years. Use in young-growth redwood stands in which more 
than 20 percent of the stand by basal area is redwood and when sufficient 
dominant redwood trees are available to determine site index. 
DOUGLAS FIR 

Site index based on average height of dominant trees at age 100 years. 
Use in young-growth redwood stands in which 20 percent or less of the 
stand by basal area is redwood or when sufficient dominant redwood 
trees are not available to determine site index. Use also in old-growth 
redwood stands. In such cases, measure Douglas fir trees for determining 
site index. Also use for Sitka spruce, grand fir, hemlock, bishop's pine, 
and Monterey pine stands. 

PONDEROSA PINE, JEFFREY PINE, MIXED CONIFER, 
AND TRUE HR 

Site index based on average height of dominant trees at age 100 and 
300 years. Use also for lodgepole pine stands. For old-growth stands, use 
height of dominants at age 300 years. 

(c) Operability. Timberland shall be rated for operability based upon 
such factors as accessibility, topography, and legislative or administra- 
tive restraints. On or before December 31,1 979, two classes of operabil- 
ity shall be used by the assessor and designated as operable or inoperable. 
Areas of inoperable land must be identified by the assessor. For the pur- 
pose of land site classification, inoperable means that any of the follow- 
ing circumstances are applicable: 

(1) Extreme physical barriers prevent access. 

(2) Legal or administrative restraints prevent access or harvest. 

(3) Rocky ground, steep slopes, or sterile soil prevent growing or har- 
vesting merchantable timber. 

NOTE; Authority cited: Section 15606, Government Code; Section 38701, Reve- 
nue and Taxation Code. Reference: Sections 434. 1 and 38204, Revenue and Taxa- 
tion Code. 



History 

1 . New section filed 2-1-77; effective thirtieth day thereafter (Register 77, No. 6). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 

3. Amendment filed 9-7-83; effective thirtieth day thereafter (Register 83, No. 

37). 

§ 1 022. Standard Unit of Measure. 

(a) General. In determining quantities of timber for purposes of the 
timber yield tax the Scribner Decimal C Log Rule based on a maximum 
scaling length of 20 (Scribner Decimal C (short log) Scale) feel shall be 
used as the standard board foot log rule for timber that is measurable by 
the net board foot method. This standard board foot log rule for such tim- 
ber is to be used in all instances, except that in those rare instances when 
circumstances preclude the use of this standard board foot log rule for 
such timber, conversion factors as specified herein shall be employed for 
reporting harvested timber originally scaled using other than the standard 
board foot log rule. 

Timber that is not normally scaled by the net board foot method shall 
be measured using the unit commonly employed by those dealing the 
wood products to which the timber is to be converted, e.g. 

Intended wood product Measurement Unit 

Fuel Wood Cord 

Christmas trees, poles Lineal foot 

and pilings 

Chip wood Gross scale of 

usable wood 

(b) Definitions. When used in this section the terms board foot and 
board foot log rule shall have the following meaning: 

( 1 ) Board foot — a solid piece of wood, 1 2 inches wide, 1 2 inches long 
and 1 inch thick. 
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2) Board foot log rule — a method for estimating the volume in board 
feet of a log with a known diameter and length. 

(c) Conversion Factors. When board foot volumes are not scaled using 
the standard board foot log rule the following factors shall be used to con- 
vert the scale employed to the standard scale. 

( 1 ) The Humboldt Log Scale shall be converted to gross Scribner Dec- 
imal C (Short Log) Scale by the application of a multiplier factor of 1 .45. 
The actual defect in board feet as determined by the difference between 
that scale and the mill tally records shall be deducted from the gross 
Scribner scale. Until January 1, 1978, the Humboldt Log Scale when 
applied to old growth redwood shall be converted to net Scribner Deci- 
mal C (Short Log) Scale by the application of a multiplier factor of 1.15. 

(2) The Spaulding Log Scale (Short Log) shall be converted to Scrib- 
ner Decimal C (Short Log) Scale by the application of a multipher factor 
of 1.02. 

(3) When logs harvested in California are scaled outside California, 
and only when circumstances preclude the use of the Scribner Decimal 
C Log Rule based on a maximum scaling length of 20 feet (Scribner Deci- 
mal C (Short Log) Scale), the Scribner Decimal C Log Rule volumes at- 
tributable to long log scaling shall be converted to Scribner Decimal C 
(Short Log) Scale by the application of a multiplier factor of 1.20. 

NOTE: Authority cited: Section 15606, Government Code: Sections 38109, 
38204, and 38701, Revenue and Taxation Code. Reference: Sections 38109 and 
38204, Revenue and Taxation Code. 

History 
1. Amendment filed 12-1-80; effective thirtieth day thereafter (Register 80, No. 
49). 

§ 1 023. Immediate Harvest Value. 

(a) Definitions. Immediate harvest value is the amount that each spe- 
cies or subclassification of timber would sell for on the stump at a volun- 
tary sale made in the ordinary course of business for purposes of immedi- 
ate harvest. Such value shall be expressed to the nearest dollar per 
standard unit of measure applicable pursuant to Rule No. 1022, except 
that the immediate harvest value of Christmas trees shall be the sale price 
of such trees in quantities of 100 or more in the market area nearest to the 
place where the trees are cut and adjusted to reflect the value of the trees 
immediately prior to severance. 

Timber value areas are those areas containing timber having similar 
growing, harvesting, and marketing conditions. 

Harvest value is the immediate harvest value in a timber value area as 
of the first day of the period specified by the applicable harvest value 
schedule. 

"Timber at similar locations" means timber in an area of comparable 
elevation and topography, and subject to comparable logging conditions 
and accessibility to the point of conversion. 

(b) Harvest Value Schedules. The timber owner shall determine the 
taxable value of the timber harvested for each harvest operation by the 
use of the Board harvest value schedule applicable to the tax reporting 
period. 

The harvest value schedules adopted by the Board provide estimates 
of harvest values by considering gross proceeds from sales on the stump 
of similar timber of like quality and character at similar locations, or 
gross proceeds from sales of logs, or of finished products, adjusted to re- 
flect only the portion of such proceeds attributable to value on the stump 
immediately prior to harvest, or a combination of both. Allowance is 
made for differences in age, size, quality, cost of removal, accessibility 
to point of conversion, market conditions, and other relevant factors. 

Each value schedule provides harvest values for a timber value area 
taking into account species and average tree or log size. Appropriate al- 
lowances for costs of removal have been calculated by consideration of 
the most common logging systems used within the area, the actual meth- 
ods of harvesting the timber, the volume per acre, the total volume re- 
moved per harvest operation, the typical haul range distances to a conver- 
sion point and any excessive required costs of removal. 

(c) Damaged Timber. The Board, either on its own motion after con- 
sultation with the Timber Advisory Committee or in response to an appli- 



cation from a timber owner may specify a modification of immediate har- 
vest value to reflect material changes in timber values that result from 
fire, blowdown, ice storm, flood, disease, insect damage, or other cause, 
for any area in which damaged timber is located. Whenever a timber 
owner uses such modified immediate harvest values for reporting dam- 
aged timber, he shall maintain appropriate accounting records as speci- 
fied by the Board. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
434.1, 38701, and 38204. Revenue and Taxation Code. 

History 

1 . New section filed 2-1-77; effective thirtieth day thereafter (Register 77, No. 6). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter ( Regis- 
ter 77, No. 44). 

3. Change without regulatory effect amending subsection (c) filed 6-24-97 pur- 
suant to section 100, title 1, California Code of Regulations (Register 97, No. 
26). 

§ 1024. Exempt Timber. 

(a) General. There is exempt from timber yield tax Umber whose im- 
mediate harvest value is so low that, if not exempt, the tax on the timber 
would amount to less than the cost of administering and collecting the 
tax. 

(b) Exempt Harvest. Timber, removed from a timber harvest operation 
whose immediate harvest value does not exceed $3,000 within a quarter, 
is exempt from timber yield tax pursuant to the authority granted by sec- 
tion 381 16 of the Revenue and Taxation Code. For the purpose of this 
rule, immediate harvest value shall be that value described in sections 
38109 and 38204 of the Revenue and Taxafion Code, and in Rule 1023. 
The Board harvest value schedule applicable to the tax reporting period 
at the time of harvest shall define the timber harvest operation, and shall 
be the basis for determining the immediate harvest value thereof. 

(c) Nothing in this rule shall authorize the exempfion of timber whose 
immediate harvest value exceeds $3,000. 

NOTE: Authority cited: Section 15606(c), Government Code. Reference: Section 
381 16, Revenue and Taxation Code. 

History 

1 . New section filed 3-9-99; operative 4-8-99 (Register 99, No. 11). For prior his- 
tory, see Register 83, No. 37. 

§ 1 025. Value of Timberland. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
434 and 434.5, Revenue and Taxation Code. 

History 

1. New section filed 1-18-80; effective thirtieth day thereafter (Register 80, No. 
3). 

2. Amendment filed 4-5-82; effective upon filing pursuant to Government Code 
Section 11346.2(d) (Register 82, No. 15). 

3. Amendment filed 2-15-83; designated effective 2-15-83 pursuant to Govern- 
ment Code Section 11346.2(d) (Register 83, No. 8). 

4. Repealer filed 5-31-85; effective thirtieth day thereafter (Register 85, No. 22). 

§1026. Timber Owner. 

Exempt person or agency. The fimber yield tax is imposed not only on 
every fimber owner who harvests his or her fimber or causes it to be har- 
vested but also on every fimber owner of felled or downed timber who 
acquires fifie to such felled or downed fimber in the state from a person 
or agency exempt from property taxafion under the Constitution or laws 
of the United States or under the Consfitution or laws of the State of Cali- 
fornia. In some instances, such timber owners may acquire title to felled 
or downed fimber directly from the exempt person or agency. In other in- 
stances, however, such fimber owners may acquire tifie to felled or 
downed timber from an exempt person or agency which itself has pre- 
viously acquired fifie to the fimber from another exempt person or 
agency. 

Where timber owners of felled or downed fimber have acquired title 
to the fimber in the state from an exempt person or agency, "first person 
who acquires either the legal fifie or beneficial tifie to fimber after it has 
been felled" means the first non-exempt person who acquires such title 
from an exempt person or agency, and such a person is a timber owner 
liable for applicable fimber yield tax (e.g., where the person initially fell- 
ing fimber is exempt from property taxafion and the person acquiring the 
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felled timber is also exempt from property taxation, the first non-exempt 
person who thereafter acquires title to the felled timber is liable for appli- 
cable timber yield tax). 

As used in Sections 38104 and 381 15 of the Revenue and Taxation 
Code, "timber owner" docs not include, however, any person who har- 
vests timber, causes it to be harvested, or acquires title to felled or 
downed timber derived from Indian lands held in trust by the United 
States for an Indian Tribe or Band or for any Individual Indian member 
thereof; and no timber yield tax shall be imposed with respect to that tim- 
ber upon any person who thereafter acquires title to the timber. 
NOTE; Authority cited: Section 15606, Government Code; and Section 38701, 
Revenue and Taxation Code. Reference: Sections 38104, 38106 and 381 15, Reve- 
nue and Taxation Code; Hoopu Valley Tribe v. Nevins, etal. (1989) 881 F.2d 657. 

History 

1. New section filed 12-1-80; effective thirtieth day thereafter (Register 80, No. 
49). 

2. Editorial correction of NoTii filed 9-6-83 (Register 83, No. 37). 

3. Amendment of text and Note filed 8-13-92; operative 9-14-92 (Register 92, 
No. 33). 

§ 1027. U. S. Forest Service Timber Volumes. 

(a) General. U. S. Forest Service timber sale contract holders shall re- 
port timber volumes harvested as hereinafter provided. 

(b) Scaled Volume Billings. The Timber Sale Statement of Account 
(TSSA) is the basis for most U. S. Forest Service billing statements. Tim- 
ber volumes shall be reported for the quarters reflected by the Timber 
Sale Statements of Account (e.g., April, May, and June, 1 980 TSSA vol- 
umes shall be reported for the second quarter of 1980). 

(c) Lump-Sum Billings. Timber volumes actually harvested, regard- 
less of the volume purchased from, and billed for by the U. S. Forest Ser- 
vice, shall be reported for the quarters in which scaled. Timber sale con- 
tract holders must get and retain scaling data for such volumes. 

(d) Other Methods of Reporting. Timber harvested pursuant to U. S. 
Forest Service timber sale contracts may be reported on a basis other than 
(b) or (c), above, only if a written description of the reporting basis to be 
used is submitted to and is authorized by the Timber Tax Division prior 
to the due date of the return and prior to reporting. 

NOTE: Authority cited: Section 15606, Government Code; Sections 38108 and 
38701, Revenue and Taxation Code. Reference: Sections 38108 and 38115, Reve- 
nue and Taxation Code. 

History 

1. New section filed 10-17-80; effecfive thirtieth day thereafter (Register 80, No. 
42). 

2. Editorial correction of NOTE filed 9-6-83 (Register 83, No. 37). 

Article 2. Timber Yield Tax — Administration 

§1031. Records. 

(a) General. Every timber owner, timberland owner, timber operator, 
and person harvesting timber for forest products purposes, shall keep ad- 
equate and complete records showing: 

(1) Contractual or financial agreements relative to the ownership and 
harvest of timber for forest products. 

(2) Harvest locations for logged timber. 

(3) The basis for adjustments to harvest values. 

These records shall include the books of account ordinarily main- 
tained by the average prudent businessman engaged in the activity, to- 
gether with all bills, receipts, invoices, scaling records, tapes, or other 
documents of original entry supporting the entries in the books of ac- 
count as well as all schedules or working papers used in connection with 
the preparation of tax returns. 

(b) Microfilm Records. Microfilm reproductions of general books of 
account, such as cash books, journals, voucher registers, ledgers, etc., are 
acceptable in lieu of original records, and microfilm reproductions of 
supporting data such as sales invoices, purchase invoices, credit memo- 
randa, scale tickets, trip tickets, etc., are acceptable providing the follow- 
ing conditions are met: 



( 1 ) Appropriate facilities are provided for the preservation of the films 
for periods required under subparagraph (d). 

(2) Microfilm rolls are indexed, cross-referenced, labeled to show be- 
gimiing and ending numbers or beginning and ending alphabetical listing 
of documents included, and are systematically filed. 

(3) The taxpayer agrees to provide transcriptions of any information 
contained on microfilm which may be required for purposes of verifica- 
tion of tax liability. 

(4) Proper facilities are provided for the ready inspection and location 
of the particular records, including modern projectors for viewing and 
copying the records. 

A posfing reference must be on each invoice. Credit memoranda must 
carry a reference to the document evidencing the original transaction. 
Documents necessary to support a claimed adjustment for immediate 
harvest value, such as scaling rickets and trip records, must be maintained 
in an order by which they can be readily related to the harvesting for 
which the value adjustment is sought. 

(c) Records Prepared by Automated Data Processing Systems. An 
ADP tax accounting system shall include a method of producing visible 
and legible records that will provide the necessary information for verifi- 
cation of the taxpayer's tax liability. 

( 1 ) Recorded or Reconstrucrible Data. ADP shall make possible the 
tracing of any transacfion back to the original source or forward to a final 
total. If detail printouts are not made of transacrions at the time they are 
processed, then the system must have the ability to reconstruct these 
transactions. 

(2) General and Subsidiary Books of Account. A general ledger, with 
source references, shall be maintained to coincide with financial reports 
for tax reporting periods. Subsidiary ledgers used to support the general 
ledger accounts shall also be in printout form, or the system be capable 
of producing a printout for any appropriate calendar or fiscal period. 

(3) Supporting Documents and Audit Trail. Records shall be kept in 
such a manner as to provide an audit trail that allows for ready identifica- 
tion of details underlying the summary accounting data. The system 
should be so designed that supporting documents, such as sales invoices, 
purchase invoices, scaling tickets, credit memoranda, etc., are readily 
available. 

(4) Program Documentation. A description of the ADP portion of the 
accounting system shall be available. The statements and illustrations of 
the scope of operations should be sufficiently detailed to indicate, (a) the 
application being performed, (b) the procedures employed in each appli- 
cation (supported by flow charts, block diagrams or other satisfactory de- 
scription of the input or output procedures), and (c) the controls used to 
insure accurate and reliable processing. Important changes, together with 
their effective dates, should be noted in order to preserve an accurate 
chronological record. 

(d) Records Retention. All records pertaining to transactions subject 
to the timber yield tax must be preserved for a period of not less than four 
years unless the State Board of Equalization authorizes in writing their 
destruction within a lesser period. 

(e) Examination of Records. All of the above-described records shall 
be made available for examination on request by the Board or its autho- 
rized representatives. 

(f) Failure to Maintain Records. Failure to maintain and keep complete 
accurate records shall be considered evidence of negligence or intent to 
evade the tax and may result in penalties or other appropriate administra- 
tive action. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
434.1, 38701, and 38204, Revenue and Taxation Code. 

History 

1. New Article 2 (Section 1031) filed 2-1-77; effective thirtieth day thereafter 
(Register 77, No. 6). 

2. Amendment of NOTE filed 10-26-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 44). 
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§ 1042. Livestock Head-Day Tax: Administration. 

NOTE: Authority cited for Subchapterl2: Section 15606, Government Code, Ref- 
erence for Subchapter 12: Part 1 1 (Sec. 5501 et seq.) and Pail 12 (Sec. 5701 et seq.) 
of Division 1, Revenue and Taxation Code. 

History 

1. Amendment of subsections (a) and (b) filed 1 1-1-72; effective thirtieth day 
thereafter (Register 72, No. 45). For prior history, see Register 71, No. 46. 

2. Amendment of subsection (a) filed 10-27-73; effective thirtieth day thereafter 
(Register73, No. 43). 

3. Amendment of NOTE filed 10-26-77; effective thirtieth dav thereafter (Regis- 
ter 77, No. 44). 

4. Repealer filed 9-22-80; effective thirtieth day thereafter (Register 80, No. 39). 

§ 1045. Administration of the Annual Racehorse Tax. 

(a) The annual tax imposed by section 5721 of the Revenue and Taxa- 
tion Code on the privilege of breeding, training, caring for, or racing race- 
horses in this state shall be administered as provided herein. 

(b) Submission of Forms for Board Approval. 

(1) Annually, on or before October 15, the assessor shall notify the 
board, on a form provided by the board: 

(i) of the assessor's intent to reproduce (a) the Annual Racehorse Tax 
Return form BOE-57I-J (8-03) and (b) the Annual Report of Boarded 
Racehorses form BOE-571-J1 (8-03) by a photocopy process from the 
current prototype forms and instructions distributed by the board for use 
for the succeeding reporting period; or 

(ii) of the forms and/or instructions which the assessor will produce by 
means other than a photocopy of the prototype for use for that period; or 

(iii) that the assessor will have no need for the forms. 

(2) When filing a notification that the assessor will use a form and/or 
instructions which the assessor will produce by means other than a photo- 
copy of the prototype, the assessor shall submit to the board in duplicate 
for approval a draft copy of each form and/or instaictions. The copies 
shall be submitted together with the board-prescribed property statement 
forms required to be submitted by Regulation 171 of this title. The provi- 
sions of Regulation 171 relative to arrangement and variation of content 
of such property statement forms shall also be applicable to these forms. 

(c) Distribution of Forms and Retention of Reports. 

( 1 ) Copies of the forms prescribed by the board for reporting the tax 
due and for reporting the names of persons whose racehorses are boarded 
with others shall be furnished by the assessor no later than December 15 
prior to the calendar year in which the tax is due by mailing them to per- 
sons believed to be required to use them and by making them available 
at the assessor's office to any person requesting them. 

(2) The assessor shall maintain a record of those persons believed to 
be liable for the annual racehorse tax to whom the assessor has furnished 
copies of the forms. A copy of the record shall be delivered to the tax col- 
lector within 10 days of the date when copies of the forms are furnished 
so that the tax collector can be cognizant of the taxpayers who can reason- 
ably be expected to file returns. 

(3) The assessor shall retain a copy of all tax returns filed by taxpayers 
for a period of five years from the date the returns became due. They shall 
be arranged or identified so as to indicate whether or not an audit is re- 
quired under subsection (d) of this regulation. 

(d) Audits. ( 1 ) The assessor shall audit the tax records relative to his 
or her county of any racehorse owner who, according to the assessor's 
records, had a gross tax liability (before addition of any penalties) that 
exceeds $4,000 for each of four consecutive calendar years. This audit 
shall be performed within five years of the date on which the annual race- 
horse tax first became due and shall include, but not be limited to, a com- 
parison of the annual racehorse tax return with records maintained by the 
taxpayer. The assessor, when performing an audit pursuant to this regula- 
tion of a taxpayer's records of racehorses taxable at a home ranch or other 
business location, may also audit records of the same taxpayer pertaining 



to personal property and fixtures on property having tax situs at the same 
location. 

(2) When an assessor schedules an audit of the records of any race- 
horse owner, whether as part of an audit required by section 469 of the 
Revenue and Taxation Code or independently thereof, the assessor shall 
advise the assessor of any other county in which racehorses of the taxpay- 
er were taxable, as shown in the Annual Racehorse Tax Return or in any 
other source, of the date on which the audit will be performed. Upon com- 
pletion of the audit, the assessor shall make that portion of the audit find- 
ings relevant to the annual racehorse tax available to the assessor of any 
other county in which racehorses of the taxpayer were taxable. 

(3) On discovery that horses escaped taxation, the assessor shall deter- 
mine whether they were subject to the annual racehorse tax, were subject 
to the property tax, or were exempt. If determined taxable, the assessor 
shall either provide the tax collector with copies of the audit workpapers 
so that a determination of additional racehorse tax due can be calculated, 
or enroll an ad valorem assessment of escaped personal property. 

(e) Nothing herein shall be construed to prohibit the assessor from au- 
diting the records of taxpayers for which audits are not required by this 
regulation. 

NOTE: Authority cited: Section 15606, Government Code; and Secdon 578 1 , Rev- 
enue and Taxation Code. Reference: Section 15606, Government Code; and Sec- 
tions 469, 5701, 5721, 5765, 5768, 5781 and 5790, Revenue and Taxation Code. 

History 

1. New section filed 1 1-1-72; effecdve thirtieth day thereafter (Register 72, No. 

45). 

2. Amendment of subsecfion (a) filed 10-26-73; effective thirtieth day thereafter 
(Register 73, No. 43). 

3. Amendment of subsections (a)(3) and (c) filed 2-2-83; effective thirtieth day 
thereafter (Register 83, No. 6). 

4. Amendment of section and Note filed 2-17-2005; operative 3-19-2005 (Reg- 
ister 2005, No. 7). 

§ 1046. Horses Subject to Ad Valorem Taxation. 

A horse over three years of age, or over four years of age in the case 
of an Arabian horse, that, in the two previous calendar years, has neither 
participated in a horserace contest on which parimutuel wagering is per- 
mitted nor been used for breeding purposes in order to produce a race- 
horse eligible to participate in a horse race contest on which parimutuel 
wagering is permitted is not a racehorse within the meaning of part 1 2 of 
division 1 of the Revenue and Taxation Code. Any such horse is subject 
to ad valorem taxation unless otherwise exempt. 

(a) A horse used for breeding purposes means a registered male animal 
that has serviced three or more registered females for the purpose of pro- 
ducing a racehorse during the two previous calendar years or a registered 
female animal that has been bred to a registered male for the purpose of 
producing a racehorse during the two previous calendar years. 

(b) In order to qualify as a racehorse a horse must be registered or eligi- 
ble to be registered with an agency recognized by the California Horse 
Racing Board. Agencies currently recognized are as follows: 

Agency Breed 

The Jockey Club Thoroughbred 

The American Quarter Horse Association Quarter Horse 

The United States Trotting Association Standardbred 

The Appaloosa Horse Club Appaloosa Horse 

The Arabian Horse Registry of America Arabian Horse 

NOTE: Authority cited: Section 15606, Government Code; and Secfion 578 1 , Rev- 
enue and Taxation Code. Reference: Sections 5703, 5710, 571 1 and Part 12, Divi- 
sion 1, Revenue and Taxation Code; and Sections 19409, 19413.5, 19416, 19416.5 
and 19416.7, Business and Professions Code. 

History 

1. New section filed 11-1-72; effective thirtieth day thereafter (Register 72, No. 
45). 

2. Amendment to subsection (b) filed 5-2-74; effective thirtieth day thereafter 
(Register 74, No. 18). 

3. Amendment filed 8-27-87; operative 9-26-87 (Register 87, No. 35). 

§ 1047. Proper Classification of Racehorses. 

(a) If during the previous calendar year a racehorse subject to the tax 
imposed by section 5721 of the Revenue and Taxation Code falls into 
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categories both as an animal used for breeding and as an active racehorse, of any act by the assessor, board of equalization, assessment appeals 

the use producing the higher tax is controlling. board or other board, officer, or employee of a county or local govern- 

(b) If during the previous calendar year a stallion is used by the owner mental entity, the time may be extended by the board or its secretary in 

exclusively for purposes of servicing the owner's mares, the highest stud the same manner and for the same periods as provided by Section 1 55 of 

fee for such year shall be determined by reference to the highest stud fee the Revenue and Taxation Code for extension of a time fixed by statute, 

charged by owners of comparable stallions on the open market. NotE: Authority cited: Section 15606, Government Code. Reference: Section 

History ^'^^^ Revenue and Taxation Code. 

1 . New section filed 1 1-1-72; effective thirtieth day thereafter (Register 72, No. HISTORY 

45j 1 . New Subchapter (Section 1051 ) filed 1^-67 as procedural and organizational; 

effective upon filing (Register 67. No. 1 ). 

2. Repealer of NOTE filed 10-27-77; effective thirtieth day thereafter (Register 
77, No. 44). 

3. Amendment filed 1 1-30-82; effective thirtieth day thereafter (Register 82, No. 



§ 1051. Extension of Time for Acts Required by 
Regulation. 



When any regulation of the board fixes the time for the performance 49) 
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Division 2. State Board of 
Equalization — Business Taxes 



Chapter 1. Motor Vehicle Fuel Tax 

(Originally Printed 3-20-48) 
§1100. Foreword. 

NOTH: §§ 1100 to 1177, inclusive, issued under the authority of Section 8251, 
Revenue and Taxation Code. 

History 
l.M 1 100 to 1176, inclusive, filed 3- 15-48 as an emergency (Register 1 l,No. 8). 

2. Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 

3. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 



Article 1. 



General Provisions and 
Definitions 



§ 1 1 01 . Motor Vehicle Fuel. 

(a) "Motor vehicle fuel" includes aviation gasoline, gasohol, finished 
gasoline, gasoline, gasoline blendstocks, and blended motor vehicle fuel. 

"Motor vehicle fuel" does not include diesel fuel, jet fuel, kerosene, 
liquefied petroleum gas, natural gas in liquid or gaseous form, or racing 
fuel. "Motor vehicle fuel" does not include ethanol (ethyl alcohol), meth- 
anol (methyl alcohol), or blends of gasoline and alcohol (including any 
denaturant) containing 15 percent, or less, gasoline. 

(b) "Aviation gasoline" means all special grades of gasoline that are 
suitable for use in aviation reciprocating engines and covered by ASTM 
specification D 910 or military specification MIL-G-5572. 

(c) "Finished gasoline" means all products (including gasohol) that are 
commonly or commercially known or sold as gasoline and are suitable 
for use as a motor fuel, other than products that have an ASTM octane 
number of less than 75 as determined by the motor method. 

(d) "Gasohol" means all blends of gasoline and alcohol (including any 
denaturant) containing more than 1 5 percent gasoline. 

(e) "Gasoline" means finished gasoline and gasoline blendstocks. 
(0 "Gasoline Blendstocks" 

(1) "Gasoline blendstocks" includes: 

(A) Alkylate; 

(B) Butane; 

(C) Butene; 

(D) Catalytically cracked gasoline; 

(E) Coker gasoline; 

(F) Ethyl tertiary butyl ether (ETBE); 

(G) Hexane; 

(H) Hydrocrackate; 

(I) Isomerate; 

(J) Light naphtha; 

(K) Methyl tertiary butyl ether (MTBE); 

(L) Mixed xylene (not including any separated isomer of xylene); 

(M) Naphtha; 

(N) Natural gasoline; 

(O) Pentane; 

(P) Pentane mixture; 

(Q) Polymer gasoline; 

(R) Raffinate; 

(S) Reformate; 

(T) Straight-run gasoline; 

(U) Straight-run naphtha; 

(V) Tertiary amyl methyl ether (TAME); 

(W) Tertiary butyl alcohol (gasoline grade) (TBA); 

(X) Thermally cracked gasoline; 

(Y) Toluene; and 



(Z) Transmix containing gasoline. 

(2) "Gasoline blendstocks" does not include any product that cannot, 
without further processing, be used in the production of finished gaso- 
line. For example, a mixed hydrocarbon stream that is produced in a natu- 
ral gas processing plant is not a gasoline blendstock if the stream cannot 
be used to produce finished gasoline without further processing. 

(g) "Blended motor vehicle fuel" means any mixture of motor vehicle 
fuel with respect to which tax has been imposed and any other liquid on 
which tax has not been imposed. "Blended motor vehicle fuel" also 
means any conversion of a liquid into motor vehicle fuel. "Conversion 
of a liquid into motor vehicle fuel" occurs when any liquid that is not in- 
cluded in the definition of motor vehicle fuel and that is outside the bulk 
transfer/terminal system is sold as motor vehicle fuel, delivered as motor 
vehicle fuel, or represented to be motor vehicle fuel. "Blended motor ve- 
hicle fuel" does not include racing fuel. 

(h) "Racing fuel" means a fuel that meets all of the criteria for leaded 
racing fuel set forth in subdivision (1) or all of the criteria for unleaded 
racing fuel set forth in subdivision (2). 

( 1 ) Leaded Racing Fuel 

(A) Generally is used in vehicles not eligible to be registered for high- 
way use in any state; 

(B) Is not diesel fuel, kerosene, or gasoline blendstock; 

(C) Has an octane rating of 100 or higher; 

(D) Contains 1.0 gram of lead per gallon or more; 

(E) Does not meet the ASTM specification (D 4814) for gasoline. 

(2) Unleaded Racing Fuel 

(A) Is not diesel fuel, kerosene, or gasoline blendstock; 

(B) Has an octane rating of 100 or higher; 

(C) Does not meet the California Air Resources Board specification 
for gasoline. 

NOTE; Authority cited: Section 8251 Revenue and Taxadon Code Reference: Sec- 
tions 7304, 7306, 7307, 7313, 7316, 7317, 7318 and 7326, Revenue and Taxation 
Code Regulation 1103. 

History 

1 . Amendment filed 7-25-53; designated to be effecdve 9-1-53 (Register 53, No. 
12). 

2. Amendment filed 8-9-62; effective thirtieth day thereafter (Register 62, No. 
16). 

3. Amendment filed 12-16-70; effective thirtieth day thereafter (Register 70, No. 
51). 

4. Amendment filed 1 1-5-82; effective thirtieth day thereafter (Register 82, No. 
45). 

5. Amendment filed 6-18-86; effective thirtieth day thereafter (Register 86, No. 
25). 

6. Amendment of chapter 1 heading, new article 1 heading, repealer and new sec- 
don and amendment of Note filed 6-1 1-2002; operadve 7-1 1-2002 (Register 
2002, No. 24). 

§1102. Liquefied Petroleum Gases. 

NOTE; Authority cited: Secdon 8251, Revenue and Taxation Code. Reference: 
Chapter 438, Stats, 1963, and Secdons 7355 and 7356, Revenue and Taxation 
Code. 

History 

1. Amendment filed 9-17-59 as an emergency; designated effective 10-1-59 
(Register 59, No. 16). Certificate ofcompliance- Section 1 1422.1, Government 
Code, filed 9-17-59. 

2. Repealer filed 1 1-12-63; effecdve thirtieth day thereafter (Register 63, No. 22). 

§ 1 1 03. Blending or Compounding. 

History 
1. Repealer filed 6-1 1-2002; operadve 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 04. Consignment for Sale. 

NOTE; Addidonal authority cited: Secdon 7305, Revenue and Taxadon Code. 

History 

1 . Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). For prior history, see Register 69, No. 23. 

2. Repealer filed 6-1 1-2002; operadve 7-1 1-^2002 (Register 2002, No. 24). 

§ 1 1 05. Tax-Paid Fuel and Ex-Tax Fuel. 

(a) "Tax-paid fuel" is the gallonage of motor vehicle fuel acquired 
with the California motor vehicle fuel tax paid. An acquisition of motor 
vehicle fuel will be considered tax-paid only if it can be supported by one 
of the following: 
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( 1 ) A sales invoice or a contract which clearly states that the motor ve- 
hicle fuel tax is included in the invoice or contract and proof that the 
amount representing motor vehicle fuel tax has been paid, or 

(2) A motor vehicle fuel purchase receipt showing that the amount 
paid for the fuel included the motor vehicle fuel tax, or 

(3) Other documentation showing that the motor vehicle fuel tax has 
been paid to the state. 

(b) "Ex-tax fuel" is the gallonage of motor vehicle fuel acquired with- 
out the California motor vehicle fuel tax paid. 

NoTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7345, 7401, 7653, 8101 and 8106.8, Revenue and Taxation Code. 

History 

1 . New section filed 4-4-86; effective thirtieth day thereafter (Register 86, No. 
14). For history of former section, see Register 82, No. 30. 

2. Amendment of section headins, section and NoTi-; filed 6-1 1-2002; operative 
7-1 1-2002 (Register 2002, No. 24). 

§ 1106. Tax-Paid Fuel Distributed. 

NoTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7305, 7354, 7356, 7356.5, 7401 , 765 1 , 8 1 06, 8 1 26. 8 1 28 and 8 1 29, Reve- 
nue and Taxation code. 

History 

1. New section filed 4-1-86; effecfive thirtieth day thereafter (Register 86, No. 
14). For history of former section, see Register 82, No. 30. 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 07. Drip Gasoline Producer. 

History 

1. Repealer filed 6-1 1-2002; operafive 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 08. Qualified Distributor. 

NOTE: Authoritv cited: Section 8251, Revenue and Taxation Code. Reference: 
Secfions 7306, 7401, 7451. 7486, 7487, 7671 and 7872, Revenue and Taxation 
Code. 

History 

1 . New secnon filed 8-26-99; operative 9-25-99 (Register 99, No. 35). For prior 
history see Register 59, No. 16. 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1109. Status of Limited Distributor's License. 

History 
1 . Repealer filed 9-17-59 as an emergency; designated effective 10-1-59 (Regis- 
ter 59, No. 16). Certificate of Compliance - SecUon 11422.1, Government 
Code, filed 9-17-59. 

§ 1 1 1 0. Issuance of a Limited Distributor's License. 

NOTE: Additional authority cited: Chapters 1 180, 1859 and 1968, Stats. 1959. 

History 

1. Amendment filed 9-17-59 as an emergency; designated effective 10-1-59 
(Register 59, No. 16). Certificate of Compliance - Section 11422.1, Govern- 
ment Code, filed 9-17-59. 

2. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§1111. Highway. 

A highway includes a way or place, of whatever nature, within the ex- 
terior boundaries of the State including a way or place within a federal 
area, publicly maintained an open to the use of the public for purposes 
of vehicular travel, notwithstanding private participation in the mainte- 
nance of the way or place. 

A way or place within a national or state forest which is entirely pri- 
vately maintained, or a road over which forest products are transported 
in a national or state forest privately constructed or maintained pursuant 
to an existing agreement with the public authority having jurisdiction 
thereof will not be considered a highway notwithstanding the fact that it 
may be declared by the public authority to be a part of its road system. 

A way or place under the jurisdiction of the United States Department 
of Agriculture within a national forest including private property within 
or adjacent thereto, which way or place is open to public use, is a highway 
but the tax is refundable on the fuel used in the operation of a motor ve- 
hicle thereon by any person who for the use of such highway pays, or con- 
tributes to, the cost of construction or maintenance of the way or place 
pursuant to an agreement with, or permission of, the United States De- 



partment of Agriculture. (See Section 8101.1, Revenue and Taxation 
Code.) 

A way or place is not a highway within the meaning of Section 73 19 
of the Revenue and Taxation code, during such times as it is closed by 
the governmental authority to the use of the public regardless of the pur- 
pose for which it is closed. A highway is open to the use of the public if 
vehicular travel is permitted although subject to traffic controls. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Section 7319, Revenue and Taxation Code. 

History 

1. New section filed 2-19-58; effecfive thirtieth day thereafter (Register 58, No. 
3). 

2. Amendment filed 12-9-68; effecfive thirtieth day thereafter (Register 68. No. 
47). 

3. Change without regulatory effect amending last paragraph and amending NoTti 
filed 6-5-2002 pursuant to section 1 00, title 1 , California Code of Reaulations 
(Register 2002, No. 23). 

§1112. Off-Highway Use of Fuel. 

NOTE: Authority cited: Section 8251, Revenue and Taxafion Code. 

History 

1. New section filed 9-15-61 as an emergency; designated effecfive 9-15-61. 
Certificate of Compliance included (Register 61. No. 18). 

2. Repealer filed 12-9-68; effective thirtieth day thereafter (Register 68. No. 47). 

§ 1113. Confines and Limits of a Construction Project. 

History 

1. New section filed 3-23-62; effecfive thirtieth day thereafter (Register 62, No. 
6). 

2. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 1 1 14. Book Transfers, In-Tank Transfers, Physical 
Exchanges and Settlements. 

NOTE: Authority cited: Secfion 8251, Revenue and Taxation Code. Reference: 
Secfions 7305, 7651, 7652, 8301 and 8304, Revenue and Taxafion Code. 

History 

1. New secfion filed 1 1^1-97; operative 1-1-98 (Register 97, No. 45). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 1 5. Pipeline Overages and Shortages. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Secfions 7352, 7354, 7356, 7356.5, 7651, 7652, 8126, 8128, 8129, 8301 and 8304, 
Revenue and Taxafion Code. 

History 

1. New section filed 9-15-92; operafive 10-15-92 (Register 92, No. 38). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 



Article 2. Imposition of Tax 

§ 1 1 1 6. Losses Prior to Distribution 

NOTE: Additional authority cited: Section 7352, Revenue and Taxation Code. 

History 

1. Amendment filed 2-26-69; designated effective 4-1-69 (Register 69, No. 9). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 1 7. Allowable Losses of Commission Agents. 

NOTE: Additional authority cited: Section 7352, Revenue and Taxation Code. 

History 

1 . Amendment filed 7-20-7 1 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 1 8. Distribution of Commingled Fuel. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7304, 7354, 7401, 7651, 8301 and 8305, Revenue and Taxation code. 

History 

1 . Amendment filed 4-1-86; effective thirtieth day thereafter (Register 86, No. 
14). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 19. Tax-Paid Motor Vehicle Fuel Blended, 
Compounded or Redistilled. 

NOTE; Additional authority cited: Section 7354, Revenue and Taxation Code. 

History 
1 . Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 
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2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 20. Returned Sales. 

(a) When motor vehicle fuel included in a supplier's taxable removals, 
entries or sales is returned to the supplier by the customer to whom it was 
sold and is delivered into a refinery or an approved terminal's storage 
tank, the supplier may either file a claim for refund with the State Con- 
troller or in lieu of the refund take a credit on its tax return. The credit 
memorandum covering the return of the motor vehicle fuel shall identify 
the gallonage returned as either volumetric gallons or temperature cor- 
rected gallons based upon how the tax was originally invoiced to the cus- 
tomer and shall separately state the motor vehicle fuel tax. 

(b) It shall be presumed that the supplier purchased the motor vehicle 
fuel that was returned as tax-paid motor vehicle fuel if the credit memo- 
randum includes motor vehicle fuel tax. For purposes of a refund or cred- 
it, it also shall be presumed that the subsequent removal of the motor ve- 
hicle fuel from a terminal rack by the supplier that received the returned 
motor vehicle fuel is made in the month that the motor vehicle fuel was 
returned. 

(c) Conditions to Allow a Credit on a Tax Returns. 
The credit will be allowed only if: 

( 1 ) The returned motor vehicle fuel was delivered into a refinery or an 
approved terminal storage tank. 

(2) The credit is taken on a tax return filed within three months after 
the close of the calendar month in which the motor vehicle fuel is re- 
turned. 

(3) The supplier prepares a first taxpayer's report (as identified in Reg- 
ulation 1161) when the motor vehicle fuel is returned. 

(4) A copy of the first taxpayer's report and the credit memorandum 
must be retained for inspection by the Board with the tax return on which 
the credit is claimed. 

(d) If the supplier fails to take credit on a tax return filed within three 
months after the close of the calendar month in which the motor vehicle 
fuel was returned, the supplier may only file a claim for refund with the 
State Controller to recover the tax. The claim for refund must be filed 
with the State Controller within three years from the date of return of the 
fuel. 

Each claim for a refund must contain the following information with 
respect to the motor vehicle fuel covered by the claim: 

( 1 ) The information required in Revenue and Taxation Code Section 
8102. 

(2) Volume and type of motor vehicle fuel. 

(3) Date on which the claimant received the returned motor vehicle 
fuel. 

(4) A copy of the first taxpayer's report that relates to the motor vehicle 
fuel covered by the claim. 

(5) A copy of the credit memorandum that returned the motor vehicle 
fuel. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7315, 8101, 8102, 8105 and 8106.8, Revenue and Taxation Code. 

History 

1. Amendment filed 9-17-59; effective thirtieth day thereafter (Register 59, No. 
16). 

2. Amendment filed 2-26-69; designated effective 4-1-69 (Register 69, No. 9). 

3. Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 

4. Amendment of secUon heading, section and Note filed 6-11-2002; operative 
7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 21 . Temperature-Corrected Distributions. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7354, 7355, 7356 and 7356.5, Revenue and Taxation Code. 

History 

1. New section filed 9-15-61 as an emergency; designated effective 9-15-61. 
Certificate of Comphance included (Register 61, No. 18). 

2. Amendment filed 5-14-65; effective thirtieth day thereafter (Register 65, No. 
7). 

3. Amendment of subsection (a) filed 7-20-71 as procedural and organizational; 
effective upon filing (Register 71, No. 30). 

4. Amendment filed 12-26-75; effective thirtieth day thereafter. Note: Filing des- 
ignates 1-1-76 as effective date (Register 75, No 52). 



5. Amendment of subsections (a) (3), (a) (4) and (d), and new subsection (a) (7) 
filed 12-29-78; effective thirtieth day thereafter. Pursuant to Section 7051. 
Revenue and Taxation Code, order establishes an operative date of 1-1-79 
(Register 78. No 52). 

6. Editorial correction of subsection (c) (1) filed 12-16-83 (Register 83. No. 51 ). 

7. Change without regulatory effect deleting subsection (a) (7) tiled 4-4-86; effec- 
tive thirtieth day thereafter (Register 86, No. 14). 

8. Amendment of subsections (c) and (d), and repealer of subsection (e) filed 
5-5-89; operative 6-4-89 (Register 89, No. 19). 

9. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1122. Conversion Factor. 

For reporting purposes, all measurements must be in terms of gallons. 
To convert liters to gallons, the quantity of liters shall be multiplied by 
.26417 to determine the equivalent quantity in gallons. The resulting fig- 
ure shall be rounded to the nearest tenth of a gallon. 
NOTE: Authority cited: Section 8251, Revenue and Taxation Code. References: 
Sections 7315. 7360, 7392, 7651, 7652.5 and 7652.7, Revenue and Taxation Code. 

History 

J. New section filed 5-20-80; effective thirtieth day thereafter (Register 80. No. 

21). For technical reasons, printed in Registered 80, No. 23. 
2. Change without regulatory effect amending NoTh filed 6-5-2002 pursuant to 

section 100, dtle 1. California Code of Regulations (Register 2002, No. 23). 

§1123. Supplier. 

(a) Returns. All suppliers must prepare and file returns with the Board 
to report tax on motor vehicle fuel. Returns are due at the end of the month 
following the calendar month in which the motor vehicle fuel was re- 
moved, entered, or sold, unless the Board requires that a return be filed 
for a different period. A terminal operator who also is a position holder 
in motor vehicle fuel within the terminal or is Jointly and severally liable 
for the tax is required to file both the terminal operator report and the sup- 
plier return. 

(b) Imposition of Tax. Tax applies to each supplier as follows: 

( 1 ) Blender. A blender is required to pay the tax on the removal or sale 
of motor vehicle fuel blended outside the bulk transfer/terminal system. 
The number of gallons of blended motor vehicle fuel subject to the tax 
is the difference between the total number of gallons of blended motor 
vehicle fuel removed or sold and the number of gallons of tax-paid motor 
vehicle fuel used to produce the blended motor vehicle fuel. 

(2) Enterer. 

(A) An enterer is required to pay the tax when the enterer imports mo- 
tor vehicle fuel into the state by means outside of the bulk transfer/termi- 
nal system 

(B) An enterer is required to pay the tax when the enterer removes or 
sells motor vehicle fuel within a pipehne or terminal to an unlicensed per- 
son. 

(C) An enterer is required to pay the tax when the entry is by bulk trans- 
fer and the enterer is not a licensed supplier. 

(D) For purposes of proper imposition of tax, entry occurs when fuel 
is brought into the state, provided, however, that when entry is by bulk 
transfer, entry occurs as follows: 

1 . When fuel is received at a marine terminal, entry occurs at the land- 
side of the flange. 

2. When fuel is removed from a vessel in this state to a lighter for the 
purpose of lightering, entry occurs at the vessel side of the flange upon 
the removal of fuel from a vessel in this state to the lighter; provided, 
however, that if the lighter unloads or discharges the fuel at a marine ter- 
minal, then entry occurs at the land side of the flange as to the fuel re- 
ceived at the marine terminal. As used herein, "lightering" is the use of 
small, shallow-draft boats in transshipment to shore of oil or other fuel 
from a large, deep-draft vessel unable to dock at shore facilities because 
of shallow water. The small boats are called lighters. 

3. When fuel is removed from a vessel in this state to another vessel 
in this state, and the fuel is not unloaded or discharged at a marine termi- 
nal, then entry occurs when the fuel is brought into the state. 

(3) Position Holder. 

(A) A position holder that holds an inventory position in the motor ve- 
hicle fuel as reflected on the records of the terminal operator is required 
to pay the tax when the motor vehicle fuel is removed from the terminal 
rack. 
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(B) A position holder is required to pay the tax when the position hold- 
er removes or sells motor vehicle fuel within or without the bulk transfer/ 
terminal system to an unlicensed person. 

(C) For reporting periods commencing on or after January 1, 2007, a 
position holder that delivers motor vehicle fuel to a receiving supplier un- 
der a two-party exchange contract shall remain liable for the tax due on 
the removal of motor vehicle fuel from the terminal rack unless all Regu- 
lation 1 125 requirements are met. 

(4) Refiner. 

(A) A refiner is required to pay the tax when the motor vehicle fuel is 
removed at a terminal rack located at a refinery. 

(B) A refiner is also required to pay the tax when the removal of motor 
vehicle fuel is by bulk transfer (e.g., transfer by pipeline or vessel) and 
the refiner or the owner of the motor vehicle fuel immediately before the 
removal is not a licensed supplier. 

(C) A refiner is required to pay the tax when the refiner removes or 
sells motor vehicle fuel within or without the bulk transfer/terminal sys- 
tem to an unlicensed person. 

(D) For reporting periods commencing on or after January 1, 2007, a 
refiner that delivers motor vehicle fuel to a receiving supplier under a 
two-party exchange contract shall remain liable for the tax due on the re- 
moval of motor vehicle fuel from the terminal rack located at a refinery 
unless all Regulation 1 125 requirements are met. 

(5) Terminal Operator. A terminal operator is jointly and severally h- 
able for and may be required to pay the tax when the motor vehicle fuel 
is removed at the rack if both subsections (A) and (B) below apply: 

(A) The position holder with respect to the motor vehicle fuel is a per- 
son other than the terminal operator and is not a licensed supplier. 

(B) The terminal operator is not a licensed supplier and either (i) does 
not have an unexpired notification certificate from the position holder as 
required by the Internal Revenue Service or (ii) has an unexpired notifi- 
cation certificate from the position holder, but has reason to believe or 
knows that any information in the certificate is false. 

(6) Throughputter. A throughputter is required to pay the tax when the 
throughputter removes or sells motor vehicle fuel within or without the 
bulk transfer/terminal system to a person who is not a licensed supplier. 
Note: Authority cited: Sections 7372 and 8251, Revenue and Taxation Code. 
Reference: Sections 7307, 7308. 7309, 7310. 73 11, 7312, 7324, 7326, 7329, 7332, 
7333, 7334. 7335, 7336. 7338, 7339, 7340, 7341, 7360, 7362, 7363, 7365, 7366, 
7368, 7369, 7370. 7371, 7372, 7451, 7651 and 7652.5, Revenue and Taxation 
Code. 

History 

1. New section filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

2. New subsections (b)(3)(C) and (b)(4)(D) and amendment of Note filed 
9-8-2006; operative 10-8-2006 (Register 2006, No. 36). 

§ 11 24. Relief from Liability. 

A person may be relieved from the liability for the payment of the mo- 
tor vehicle fuel tax and aircraft jet fuel tax, including any penalties and 
interest added to those taxes, when that liability resulted from the failure 
to make a timely return or a payment and such failure was found by the 
board to be due to reasonable reliance on written advice given by the 
board as described in California Code of Regulations, Title 18, Section 
4902. 

Note: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Section 7657.1, Revenue and Taxation Code. 

History 

1 . New section filed 6-1 1-2002; operafive 7-1 1-2002 (Register 2002, No. 24). 

2. Amendment filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§1125. Two-Party Exchange. 

(a) General. In a typical two-party exchange, two suppliers who own 
motor vehicle fuel in terminals, i.e., who are position holders (pursuant 
to Section 7332 of the Revenue and Taxation Code), agree to give each 
other access to the motor vehicle fuel each owns. Both suppliers have 
customers in the same terminal areas. One supplier (the delivering sup- 
plier) owns fuel in one terminal, and the other supplier (the receiving sup- 
plier) owns fuel, usually in a different terminal. Each supplier agrees to 
exchange fuel it owns for fuel the other supplier owns. A two-party ex- 



change contract allows each supplier to have rack removal capability at 
a terminal where the other supplier is a position holder, in order to supply 
fuel to its customers in that terminal area. The receiving supplier takes 
the place of the delivering supplier when the motor vehicle fuel is re- 
moved from the terminal at the rack. A two-party exchange may involve 
fuel held in terminals located in one or more states and may involve one 
or more types of fuel. For purposes of this regulation, however, at least 
one of the terminals involved in a two-party exchange must be located 
in this state, and the requirements for reporting transactions to the Board 
pursuant to this regulation pertain only to transactions involving termi- 
nals located in this state. 

(b) Definitions. 

(1 ) Notwithstanding Section 7337 of the Revenue and Taxafion Code, 
"two-party exchange" means a transaction, other than a sale, that occurs 
at the time of removal of motor vehicle fuel across the rack and that meets 
all the following conditions: 

(A) The terminal operator, delivering supplier, and the receiving sup- 
plier are each registered with the Board to file electronically and have 
filed electronically with respect to the subject two-party exchange; and 

(B) The terminal operator treats the receiving supplier in its books and 
records as the person that removes the motor vehicle fuel across a termi- 
nal rack for purposes of reporfing the two-party exchange to the Board; 
and 

(C) The two-party exchange is the subject of a written contract be- 
tween the delivering supplier and the receiving supplier, acceptable evi- 
dence of which includes, but is not limited to, exchange statements, ex- 
change differential invoices, exchange reconciliadons, or any other 
similar wrifing between the pardes; and 

(D) All of the reporfing requirements set forth in subdivisions (d) and 
(e) of this secfion are met. 

(2) "Delivering supplier" means a supplier, licensed pursuant to Sec- 
tion 7451 of the Revenue and Taxafion Code, who is the posifion holder 
of the motor vehicle fuel in the terminal on whom the motor vehicle fuel 
tax is imposed on removal of motor vehicle fuel from the rack for all pur- 
poses other than for a two-party exchange. 

(3) "Receiving supplier" means a supplier, licensed pursuant to Sec- 
fion 745 1 of the Revenue and Taxafion Code, on whom the motor vehicle 
fuel tax is imposed only on removal of motor vehicle fuel from the rack 
as the receiving supplier under a two-party exchange. 

(4) "Terminal," as defined in Secfion 7339 of the Revenue and Taxa- 
fion Code, includes, for purposes of this regulafion, a terminal located at 
a refinery. 

(c) Liability for Tax. 

( 1 ) The delivering supplier is primarily liable for taxes imposed under 
Secfion 7362 or Secfion 7363(a) of the Revenue and Taxation Code, ex- 
cept, when a transacfion safisfies the condifions and requirements for a 
two-party exchange, the delivering supplier shall be reheved of motor 
vehicle fuel tax liability and the receiving supplier shall become primari- 
ly liable for payment of motor vehicle fuel taxes on the motor vehicle fuel 
removed pursuant to the two-party exchange. 

(2) The receiving suppHer must report the two-party exchange and re- 
mit any tax due on a tax return filed within three months after the close 
of the calendar month in which the motor vehicle fuel was received. The 
receiving supplier may claim a refund for any amounts applied by the 
Board to the account of the receiving supplier under a two-party ex- 
change contract. When all parties report a transacfion as a two-party ex- 
change, the receiving supplier may not file a claim for refund of the tax 
on the grounds that the transaction was not a two-party exchange. 

(3) If the receiving supplier fails to report or remit taxes in conformity 
with this regulafion, then the delivering supplier shall remain primarily 
liable for taxes due on the removal of the motor vehicle fuel from the rack. 

(d) Reporfing Requirements — Generally. 

(1) The terminal operator must report to the Board the two-party ex- 
change of motor vehicle fuel between the delivering supplier and the re- 
ceiving supplier. 

(2) The terminal operator, the delivering supplier, and the receiving 
supplier must each use the same identifying informafion (e.g., bill of lad- 
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ing number) to refer to or otherwise report the subject two-party ex- 
change. 

(3) The terminal operator, the delivering supplier, and the receiving 
supplier must each enter the same fuel type on any report that includes 
a two-party exchange. 

(e) Reporting Requirements — Delivering and Receiving Suppliers. 
The following reporting requirements must be met in order for an ex- 
change of motor vehicle fuel to qualify as a two-party exchange and to 
shift imposition of the motor vehicle fuel tax liability from the delivering 
supplier to the receiving supplier. 

( 1 ) The delivering supplier must report the two-party exchange and 
identify the receiving supplier to the terminal operator: and 

(2) The delivering supplier must report to the Board a tax-free delivery 
of motor vehicle fuel to the receiving supplier; and 

(3) The receiving supplier must report to the Board a tax-free receipt 
of motor vehicle fuel from the delivering supplier; and 

(4) The receiving supplier must report to the Board the rack removal 
of motor vehicle fuel to its customers and the amount of tax due. 

(f) Operative Date. The provisions of this regulation are operative Jan- 
uary 1,2007. 

NOTE: Authority cited: Sections 7372 and 8251, Revenue and Taxation Code. 
Reference: Sections 7362, 7363, 7368, 7369, 7372, 7451, 7651, 7652.5, 8301 and 
8302, Revenue and Taxation Code. 

History 
1. New section filed 9-8-2006; operative 10-8-2006 (Register 2006, No. 36). 



Article 3. Exemptions 



§ 1131. Natural Gasoline Sales to Licensed Distributors. 

NOTE: Additional authority cited: Chapters 1 180, 1859 and 1968, Stats. 1959. 

History 

1. Originally published 3-20-48 (Register 1 1, No. 8). 

2. Amendment filed 10-24^9 as an emergency (Register 18, No. 4). 

3. Amendment filed 9-17-59 as an emergency; designated effective 10-1-59 
(Register 59, No. 16). Certificate of Compliance - Section 1 1422.1, Govern- 
ment Code, filed 9-17-59. 

4. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1132. Shipments out of the State. 

(a) Definitions. 

(1) Export. An export of motor vehicle fuel is the delivery or shipment 
of fuel by the supplier from a point in this state to a point outside of this 
state. The fuel is not exported if it is diverted in transit or for any reason 
is not actually delivered out of this state, regardless of documentary evi- 
dence held by the supplier respecting delivery of the fuel to a carrier for 
out-of-state shipment or to a vessel clearing for an out-of-state port. 

(2) Carrier. A carrier means a person or firm who is regularly engaged 
in the business of transporting for compensation property owned by other 
persons and includes both common and contract carriers. The carrier may 
be hired by either the purchaser or the supplier. 

(b) Requirements. A supplier may not claim an export exemption from 
motor vehicle fuel tax under Revenue and Taxation Code Section 
7401 (a)(3) unless the motor vehicle fuel is in fact exported and the export 
is accomplished in the manner specified in either (1) or (2) below: 

(1) The supplier claiming the exemption from tax shows that it deliv- 
ered the motor vehicle fuel to any vessel clearing from a port of this state 
for a port outside of this state and the fuel was actually exported from this 
state in the vessel: or 

(2) The supplier claiming the exemption from tax shows that it ex- 
ported the motor vehicle fuel from this state pursuant to a written contract 
requiring delivery by the supplier of the fuel to: 

(A) the out-of-state point by facilities operated by the supplier, 

(B) a carrier for shipment to a consignee at the out-of-state point, or 

(C) a customs broker or forwarding agent for shipment to a location 
outside of this state. 

(c) Exports of Ex-tax Fuel. The tax does not apply to the export of ex- 
tax motor vehicle fuel actually exported. 



A supplier must claim the exemption for the export of ex-tax fuel on 
the return filed for the period in which the export was made. If a supplier 
fails to claim the exemption on the return and tax is erroneously paid on 
ex-tax export of fuel, a timely claim for refund must be filed with the 
Board pursuant to Section 8128 of the Motor Vehicle Fuel Tax Law in 
order to obtain a refund of the amount of taxes so overpaid. 

(d) Exports of Tax-paid Fuel. In lieu of claiming a refund of tax for 
exports of tax-paid fuel with the State Controller as provided by section 
8101(b) of the Revenue and Taxation Code, a supplier may take a credit 
on its return for tax-paid fuel when the fuel is exported to a point outside 
the state. The credit must be claimed on a return filed within three months 
after the close of the calendar month in which the tax-paid fuel is ex- 
ported. If the credit exceeds the taxable gallons of motor vehicle fuel for 
the period in which the credit may be taken, refund of the tax on the ex- 
cess gallonage can only be obtained by filing a claim for refund with the 
State Controller. 

Failure to take credit on a return filed within three months after the 
close of the calendar month in which the tax-paid fuel is exported does 
not give rise to a right to file a claim for refund with the Board pursuant 
to section 8126 of the Revenue and Taxation Code. Instead, claims for 
refund for tax-paid fuel exported must be filed with the State Controller 
within three years from the date of purchase of the fuel. 

(e) Documentation required for support. All shipments of motor ve- 
hicle fuel to points outside of the state for vv^hich tax exemption is claimed 
on a tax return shall be reported on a schedule accompanying the return 
for the period for which the exemption or credit is claimed. 

The supplier must retain documentation to support the delivery of the 
fuel by the supplier at an out-of-state location for all exemptions or cred- 
its. Documentation may include, but is not limited to, contracts, bills of 
lading, delivery tickets, or meter readings. The supplier has the burden 
of providing the proper substantiation and documentation to support the 
exemption or credit. 

NotE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7338, 7401, 7651, 8101, 8102, 8105, 8106.5, 8126, 8128, 8129, 8301 and 
8303, Revenue and Taxation Code. 

History 

1 . New section filed 3-15-48 as an emergency; effective upon filing (Register 1 1 , 
No. 8). 

2. Amendment filed 1-17-56; effective thirtieth day thereafter (Register 56, No. 
2). 

3. Amendment filed 9-17-59 as an emergency; designated effective 10-1-59 
(Register 59, No. 16). Certificate of Compliance - section 11422.1, Govern- 
ment Code, filed 9-17-59. 

4. Amendment filed 1 1-12-63; effective thirtieth day thereafter (Register 63, No. 
22) 

5. Amendment filed 5-20-80; effective thirtieth day thereafter (Register 80, No. 
21). For technical reasons, printed in Register 80, No. 23. 

6. Amendment filed 4-1-86; effective thirtieth day thereafter (Register 86, No. 
14). 

7. Amendment filed 2-15-91; operative 3-17-91 (Register 91, No. 11). 

8. Amendment of section and Notf-: filed 1-21-2000; operative 2-20-2000 (Reg- 
ister 2000, No. 3). 

9. Amendment of section and Notk filed 6-1 1-2002; operative 7-1 1-2002 (Reg- 
ister 2002, No. 24). 

§ 1 1 33. Exempt Distributions to Qualified Distributor. 

NOTE: Authority cited: Section 8251. Revenue and Taxation Code. Reference: 
Sections 7305 and 7401, Revenue and Taxation Code. 

History 

1. Amendment filed 5-25-62; effective thirtieth day thereafter (Register 62, No. 
10). 

2. Editorial correction filed 5-2-83 (Register 83, No. 19). 

3. Amendment filed 4-1-86; effective thirtieth day thereafter (Register 86, No. 
14). 

4. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 11 34. Sales to the United States. 

Sales of motor vehicle fuel to the United States, its agencies and instru- 
mentalities are taxable, except when the motor vehicle fuel is sold to the 
United States armed forces for use in ships or aircraft, or for use outside 
this State. "Armed forces" include the Army, Navy, Air Force, Marines, 
and Coast Guard. 
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To establish that a sale to the armed forces is exempt the seller must 
obtain a certificate from the agency of the armed forces purchasing the 
fuel that it is acquired for use (a) in ships, (b) in aircraft or (c) outside the 
state. This certificate may be incorporated in the purchase order or con- 
tract relating to the acquisition of the fuel by the governmental agency. 
All such certificates should be retained by the seller for audit purposes. 

(b) Sales of Ex-Tax Motor Vehicle Fuel. 

A supplier licensed under the Motor Vehicle Fuel Tax Law that makes 
sales of ex-tax motor vehicle fuel to the United States armed forces for 
use in ships or aircraft, or for use outside this State, may claim an exemp- 
tion on its motor vehicle fuel tax return. 

(c) Sales of Tax-Paid Motor Vehicle Fuel. 

Any person who makes sales of tax-paid motor vehicle fuel to the 
United States armed forces for use in ships or aircraft, or for use outside 
this State, may file a claim for refund of the tax with the State Controller. 
NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7401 and 8101, Revenue and Taxation Code. 

History 

1. Amendment filed 9-17-59; effective thirtieth day thereafter (Register 59, No. 
16). 

2. Amendment filed 9-15-61 as an emergency; designated effective 9-15-61. 
Certificate of Compliance included (Register 61, No. 18). 

3. Amendment filed 1 1-12-63; effective thirtieth day thereafter (Register 63, No. 

22). 

4. Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 7 1 , No. 30). 

5. Editorial correction filed 5-2-83 (Register 83, No. 19). 

6. Amendment of section heading, secdon and Note filed ()-l 1-2002; operative 
7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 35. Distributions to Representatives of Foreign 
Governments. 

History 
1. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 11 36. Distributions to the State and Its Political 
Subdivisions. 

History 

1 . Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 1 1 37. Exempt Sales of Jet Fuel. 

(a) In General. Sales of aircraft jet fuel for propulsion of aircraft are 
subject to tax except sales to the following: 

( 1 ) A common carrier by air engaged in the business of transporting 
persons or property for hire or compensation under a certificate of public 
convenience and necessity issued pursuant to the authority of the laws of 
this state, of the United States or of any foreign government. 

(2) A person engaged in the business of constructing or reconstructing 
by manufacture or assembly of completed aircraft or modifying, over- 
hauling, repairing, maintaining or servicing of aircraft. 

(3) The armed forces of the United States. 

(b) Evidence to Support Exemption. 

( 1 ) Exempt sales to common carriers and aircraft manufacturers must 
be supported by an exemption certificate as prescribed below. 

Name of Aircraft Jet Fuel Purchaser 

Address of Aircraft Jet Fuel Purchaser 
This is to certify that all aircraft jet fuel purchased from 
is exempt from aircraft 



jet fuel tax as a sale to: 
Check one 

I — I (a) A common carrier by air engaged in the business of trans- 
porting persons or property for hire or compensation under 
a certificate of public convenience and necessity issued pur- 
suant to the authority of the laws of this state, of the United 
States or of any foreign Government. Certificate of public 
convenience and necessity number . 



I — I (b) A person engaged in the business of constructing or recon- 
structing by manufacture or assembly of completed aircraft 
or modifying, over-hauling, repairing, maintaining or serv- 
icing of aircraft. 
This certificate is valid until revoked in writing. 

Purchaser 

By 

Date 



(2) Exempt sales to the armed forces must be supported by a govern- 
ment purchase order or other evidence of sale to the armed forces of the 
United States. 

(3) It is necessary to obtain only one certificate to cover all sales. The 
certificate is valid until revoked in writing. 

(c) Liability of Person Giving Certificate. Any person who certifies 
in writing to a jet fuel dealer that the sale or use of the aircraft jet fuel pur- 
chased by him is not subject to the jet fuel tax and who uses such fuel as 
an aircraft jet fuel user is liable for the tax with respect to such fuel at the 
time of such use. Such person shall report and pay the tax to the board as 
though he were an aircraft jet fuel dealer who made a taxable sale of the 
fuel at the time of the use. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7385-7398, Revenue and Taxatiqn Code. 

History 

1. New section filed 1 1-7-69 as an emergency; designated effecdve 1 1-10-69 
(Register 69, No. 45). 

2. Certificate of Compliance - Section 1 1422.1, Government Code, filed 1-8-70 
(Register 70, No. 2). 

3. Amendment filed 1-8-70; effecdve thirtieth day thereafter (Register 70, No. 2). 

4. Amendment filed 1 2-1 6-70; effective thirtieth day thereafter (Register 70, No. 
51). 

5. Change without regulatory effect amending Note filed 6-5-2002 pursuant to 
section 100, title 1, California Code of Regulations (Register 2002, No. 23). 



Article 4. Deposits 



§ 1146. Deposits in Lieu of Security Bonds. 

NOTE: Authority cited: Secdon 8251, Revenue and Taxation Code. Reference: 
Section 7489, Revenue and Taxation Code. 

History 

1. Amendment filed 12-9-68: effective thirtieth day thereafter (Register 68, No. 
47). 

2. Amendment tiled 1 1-5-82; effecdve thirtieth day thereafter. (Register 82, No. 
45). 

3. Repealer of Article 4 (Section 1 146) filed 5-9-84; effecdve thirtieth day there- 
after (Register 84, No. 19). 

Article 5. Returns and Payments 

§ 1 1 51 . Monthly Return of Distributor. 

NOTE: Reference cited: Sections 7651 and 7702, Revenue and Taxation Code. 

History 

1 . New section filed 3-1 5-48 as an emergency; effective upon filing (Register 1 1 , 
No. 8). 

2. Amendment filed 8-9-56 as an emergency; effecdve upon filing (Register 56, 
No. 16). 

3. Amendment filed 12-9-68; effective thirtieth day thereafter (Register 68, No. 
47). 

4. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 52. Weekly Return of Distributor. 

NOTE: Reference cited: Section 7701, Revenue and Taxation Code. 

History 

1. New section filed 3-15-48 as an emergency; effective upon filing (Register 11, 
No. 8). 

2. Amendment filed 8-9-56 as an emergency; effective upon filing (Resister 56, 
No. 16). 

3. Amendment filed 12-9-68; effective thirtieth day thereafter (Register 68, No. 
47). 

4. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1153. Processor's Return of Distribution. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Secdon 7651, Revenue and Taxation Code. 
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History 

1 . Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 

2. Hditorial correction of subsection (a) filed 12-16-83 (Register 83. No. 51). 

3. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1154. Owner's Return of Processing Transactions. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7305, 7354 and 7401, Revenue and Taxation Code. 

History 

1 . Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 

2. Editorial correction of subsection (a) filed 12-16-83 (Register 83, No. 51). 

3. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1155. Recipient's Return of Processing Transactions. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7305, 7354 and 7401, Revenue and Taxation Code. 

History 

1. Kditorial correction filed 12-16-83 (Register 83, No. 51). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 56. Monthly Report of Producer. 

History 
1. Repealer filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 16). 

§ 1 1 57. Monthly Report of Broker. 

History 
1 . Repealer filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 16). 

§ 1 1 60. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 7659.9, Revenue and Taxation Code. Reference: 
Sections 7659.9 and 7659.92, Revenue and Taxation Code. 

History 

1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 

§ 1 1 61 . Tax Paid Twice on Motor Vehicle Fuel. 

(a) A supplier who removes motor vehicle fuel from a terminal rack 
on which a prior tax was paid to the state may either file a claim for refund 
with the State Controller or in lieu of a refund take a credit on its tax re- 
turn. 

(b) Conditions to Allow a Credit on a Tax Return. 
The credit will be allowed only if: 

( 1 ) A tax imposed on the motor vehicle fuel by Revenue and Taxation 
Code Sections 7362 and 7363 was paid to the state by reporting the gal- 
Ions on a tax return and was not credited or refunded (the "first tax" or 
"first taxpayer"); 

(2) After imposition of the first tax, another tax was imposed on the 
motor vehicle fuel by Revenue and Taxation Code Sections 7362 and 
7363 and was paid to the state by reporting the gallons on a tax return (the 
"second tax" or "second taxpayer"); 

(3) The person that paid the second tax to the state claims a credit on 
a tax return filed within three months after the close of the calendar month 
in which the second tax was reported to the state; 

(4) The person that paid the first tax to the State has met the reporting 
requirements of paragraph (c) of this section; and 

(5) A copy of the first taxpayer's report and any copies of statements 
of subsequent seller must be retained for inspection by the Board with the 
tax return on which the credit is claimed. 

(c) Reporting Requirements. 

( 1 ) Reporting by persons paying the first tax. 

Except as provided in paragraph (c)(2) of this section, the person that 
paid the first tax under Revenue and Taxation Code Section 7362 and 
7363 (the first taxpayer) must file a report that is in substantially the same 
form as the model report provided in Exhibit A and contains all informa- 
tion necessary to complete such model report (the first taxpayer' s report). 



A first taxpayer's report must be retained for inspection by the Board 
with the tax return on which the first tax was paid or reported. 

(2) Optional reporting for certain taxable events. 

Paragraph (c)(1) does not apply with respect to a tax imposed under 
Revenue and Taxation Code Section 7362 (removal at a terminal rack). 
Revenue and Taxation Code Section 7363(b)(2) (nonbulk entries into the 
state), or Revenue and Taxation Code Section 7363(d) (removals or sales 
by blenders). However, if the person liable for the tax expects that anoth- 
er tax will be imposed under Sections 7362 and 7363 with respect to the 
fuel, that person should file a first taxpayer's report. 

(3) Information provided to subsequent owners, etc. 

(A) By Person Required to File First Taxpayer's Report. 

A first taxpayer required to file a first taxpayer's report under para- 
graph (c)(1) of this section mu.st give a copy of the report to: 

1 . The person to whom the first taxpayer sells the motor vehicle fuel 
within the bulk transfer/terminal system; or 

2. The owner of the motor vehicle fuel immediately before the imposi- 
tion of the first tax, if the first taxpayer is not the owner at that time. 

(B) By Person Filing Optional First Taxpayer's Report. 

A first taxpayer filing a first taxpayer's report under paragraph (c)(2) 
of this section should give a copy of the report to: 

1 . The person to whom the first taxpayer sells the motor vehicle fuel; 
or 

2. The owner of the motor vehicle fuel immediately before the imposi- 
tion of the first tax, if the first taxpayer is not the owner at that time. 

(C) By Person Receiving First Taxpayer's Report. 

1 . Bulk Transfer/Terminal System Transaction 

A person that receives a copy of the first taxpayer's report and subse- 
quently sells the motor vehicle fuel within the bulk transfer/terminal sys- 
tem must give the copy and a statement that satisfies the requirements of 
paragraph (c)(3)(D) of this section to the buyer. 

2. Rack and Below Rack Transaction 

A person that receives a copy of the first taxpayer's report and subse- 
quently sells the motor vehicle fuel outside the bulk transfer/terminal 
system should give the copy and a statement that satisfies the require- 
ments of paragraph (c)(3)(D) of this section to the buyer, if that person 
expects that another tax will be imposed under Revenue and Taxation 
Code Sections 7362 and 7363 with respect to the motor vehicle fuel. 

(D) Form of Statement. 

A statement satisfies the requirements of this paragraph (c)(3)(D) if it 
is provided at the bottom or on the back of the copy of the first taxpayer' 
s report (or in an attached document). This statement must contain all in- 
formation necessary to complete the model statement provided in Exhibit 
B but need not be in the same format. 

(E) Sale to Multiple Buyers. 

If the first taxpayer's report relates to motor vehicle fuel divided 
among more than one buyer, multiple copies of the first taxpayer's report 
must be made at the stage that the motor vehicle fuel is divided and each 
buyer must be given a copy of the report. 

(d) Claim For Refund. 

If the supplier fails to take a credit on a tax return filed within three 
months after the close of the calendar month in which the second tax was 
imposed, the supplier may only file a claim for refund with the State Con- 
troller to recover the tax. The claim for refund must be filed with the State 
Controller within three years from the date of purchase of the motor ve- 
hicle fuel. 

Each claim for a refund must contain the following information with 
respect to the fuel covered by the claim: 

(1) The information required in Revenue and Taxation Code Section 
8102. 

(2) Volume and type of motor vehicle fuel. 

(3) Date on which the claimant incurred the tax liability to which this 
claim relates (the second tax). 



Page 59 



Register 2006, No. 36; 9-8-2006 



§1161 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 18 

(4) Amount of second tax that claimant paid or reported to the state and (6) A copy of the first taxpayer' s report that relates to the motor vehicle 
the tax return on which it was paid or reported. fuel covered by the claim. 

(5) A statement that claimant has not separately stated on the sales in- (7) If the motor vehicle fuel covered by the claim was bought other 
voice reimbursement for both the first tax and the second tax or has not than from the first taxpayer, a copy of the statement of subsequent seller 
included in the sales price of the motor vehicle fuel reimbursement for that the claimant received with respect to that motor vehicle fuel, 
both the first tax and the second tax. The second taxpayer can only re- 
ceive reimbursement for one tax from the customer. 
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EXHIBIT A 

First Taxpayer's Report 

1 . First Taxpayer's Board of Equalization supplier account number 



First Taxpayer's name, address, and employer identification number 
3. 



Name, address, and employer identification number of the buyer of the motor vehicle fuel subject to tax 

4. 



Date and location of removal, entry, or sale and document number 
5. Volume and type of motor vehicle fuel removed, entered, or sold 



6. Check type of taxable event: 

Removal from refinery 

Entry into United States or state 

Bulk transfer from terminal by unregistered position holder 

Bulk transfer not received at an approved terminal 

Sale within the bulk transfer/terminal system 

Removal at the terminal rack 

Removal or sale by the blender 

7. 



Amount of Federal excise tax paid and State motor vehicle fuel tax paid on account of the removal, entry, or sale 



8. Location of IRS service center where this report is filed 
and State reporting period of payment 



The undersigned taxpayer (the "Taxpayer") has not received, and will not claim, a credit with respect to, or a refund of, the tax on the motor vehicle 
fuel to which this form relates. 

Under penalties of perjury, the Taxpayer declares that Taxpayer has examined this statement, including any accompanying schedules and statements, 
and, to the best of Taxpayer's knowledge and belief, they are true, correct and complete. 



Signature and date signed 



Printed or typed name of person signing this report 



Title 



[The next page is 61.] 
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EXHIBIT B 

Statement of Subsequent Seller 

1. 

Board of Equalization supplier account number or prepaid sales tax account number 

2 

Name, address, and employer identification number of seller in subsequent sale 

3. 

Name, address, and employer identification number of buyer in subsequent sale 

4. 

Date and location of subsequent sale and document number 

5. 

Volume and type of motor vehicle fuel sold 

The undersigned seller (the "Seller") has received the copy of the first taxpayer's report provided with this statement in connection with Seller's 
purchase of the motor vehicle fuel described in this statement. 

Under penalties of perjury. Seller declares that Seller has examined this statement, including any accompanying schedules and statements, and, to 
the best of Seller's knowledge and belief, they are true, correct and complete. 



Signature and date signed 



Printed or typed name of person signing this statement 



Title 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: HISTORY 

Sections 7362, 7363, 8101, 8102, 8105, 8106.8and8127.5,Revenueand Taxation 1. New section filed 6-11-2002; operative 7-11-2002 (Register 2002, No. 24). 

Code. 
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Article 6. Records 

§ 1 1 71 . Distributor's Inventory and Stock Record. 

History 
1. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002. No. 24). 

§ 1 1 72. Producer's Stock Record. 

History 

1 . Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§1173. Producer's Purchase Record. 

History 
1. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 1 74. Producer's Sales Record. 

History 
1. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§1175. Broker's Purchase Record. 

History 

1. Amendment filed 9-15-61 as an emergency; designated effective 9-15-61. 
Certificate of Compliance included (Register 61, No. 18). 

2. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

§ 1 176. Broker's Sales Record. 

NOTE; Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Section 8304, Revenue and Taxation Code. 

History 

1. Amendment filed 9-15-61 as an emergency; designated effective 9-15-61. 
Certificate of Compliance included (Register 61, No. 18). 

2. Editorial correction filed 12-16-83 (Register 83, No. 51). 

3. Repealer filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 
§ 1 1 77. Records of Aircraft Jet Fuel Dealer, 

(a) General. An aircraft jet fuel dealer shall maintain and make avail- 
able for examination on request by the board or its authorized representa- 
tives, records in the manner set forth at California Code of Regulations, 
Title 18, Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), aircraft jet fuel dealers shall comply 
with the following requirements. 

Aircraft jet fuel dealers shall maintain the following: 

(1) A complete record of all sales or other dispositions of jet fuel in- 
cluding fuel used by the aircraft jet fuel dealer. 

(2) A record of inventories, purchases, and tank gaugings or meter 
readings of jet fuel. 

(3) Sales Invoices. 

(A) The aircraft jet fuel dealer shall prepare a serially numbered paper 
or electronic invoice for each sale of jet fuel. A single invoice covering 
multiple deliveries of fuel to the same purchaser made during a period of 
time not to exceed a calendar month shall constitute an invoice for each 
sale. 

(B) If a multiple delivery invoice includes both taxable and nontaxable 
sales, the invoice must show a segregation of the taxable and nontaxable 
gallonage sold. 

(C) A copy of the invoice shall be delivered to the purchaser, and a 
copy retained by the aircraft jet fuel dealer. 

(D) A sales invoice shall contain the following information: 

1. The name and address of the aircraft jet fuel dealer, 

2. The name of the purchaser, 

3. The date of the sale, 

4. The number of gallons sold, the price per gallon and the total amount 
of the sale, and 

5. The amount of jet fuel tax, in the case of a taxable delivery. The tax 
need not be separately stated if the invoice bears the notation that the 
price includes tax. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7385-7398 and 8301, Revenue and Taxation Code. 



History 

1. New section filed 1 1-7-69 as an emergency; designated effective 1 1-10-69 
(Register 69, No. 45). 

2. Certificate of Compliance — Section 1 1422.1, Govemment Code, filed 1-8-70 
(Register 70, No. 2). 

3. Change without regulatory effect amending NOTH filed 6-5-2002 pursuant to 
section 100, title 1, California Code of Regulations (Register 2002, No. 23). 

4. Amendment of section and Note filed 4-28-2003; operadve 5-28-2003 (Res- 
ister 2003, No. 18). 

§1178. Records. 

(a) General. A taxpayer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 1 8, 
Section 4901 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), suppliers shall comply with the follow- 
ing requirements. A supplier shall maintain complete records of all rack 
removals, sales, imports and exempt dispositions including exeinption 
certificates, self-consumed fuel, inventories, purchases, receipts, and 
tank gaugings or meter readings, of motor vehicle and any other fuel that 
is required to be accounted for on the supplier' s return or report. Such re- 
cords include but are not Umited to: 

(1) Refinery Reports related to the production of motor vehicle fuel. 

(2) Inventory reconciliation by location. 

(3) Storage inventory reports. 

(4) List of storage locations. 

(5) Tax returns from other states to support export claims. 

(6) Cardlock statements. 

(7) Calculations or fonnulas to support off-highway exempt usage. 

(8) First Taxpayer Reports. 

NOTE: Authority cited: Section 8251, Revenue and Taxation Code. Reference: 
Sections 7403.2, 7651, 7652.5, 7652.7, 8253, 8301, 8302 and 8303, Revenue and 
Taxation Code. 

History 

1. New section filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 

2. Amendment of secdon and Note filed 4-28-2003; operadve 5-28-2003 (Reg- 
ister 2003, No. 18). 



Chapter 1.5. Underground Storage Tank 
Maintenance Fee 



Article 1 . 



General Provisions and 
Definitions 



§1201. Definitions. 

(a) "Gallon" means the United States gallon of 23 1 cubic inches, with- 
out adjustment of the volumetric gallonage for temperature correction of 
the petroleum delivered into the underground storage tank, except that 
temperature corrected gallonage to 60 degrees Fahrenheit will be ac- 
cepted as the gallonage delivered when all of the following conditions are 
met: 

(1) The quantity of petroleum delivered in a single delivery to a single 
location is 1,000 or more gallons; and 

(2) The delivery of the petroleum is invoiced to the purchaser, and 
settlement is made by the purchaser, based on the temperature corrected 
gallonage of the petroleum delivered; or, if the delivery is to a tank loca- 
tion operated by the manufacturer of the petroleum, the gallonage ac- 
counted for in the inventory records of the manufacturer for the delivery 
location is maintained on a temperature corrected basis; and 

(3) Temperature correction is consistently applied to all deliveries to 
the location over a period of 12 or more consecutive months. 

(b) "Operator" means any person who is in control of, or has responsi- 
bility for, the daily operation of an underground storage tank. The opera- 
tor is not liable for the fee unless the operator is also the owner of the un- 
derground storage tank. 

(c) "Petroleum" means crude oil, or any fraction thereof, which is liq- 
uid at standard conditions of temperature and pressure, which means at 
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60 degrees Fahrenheit and 14.7 pounds per square inch absolute. Petro- 
leum includes products that are blends of hydrocarbons derived from 
crude oil through processes such as separation, conversion, upgrading, 
or finishing. 

(d) "Underground Storage Tank" means a tank or combination of 
tanks, including any attached piping, that is used for the accumulation of 
petroleum, and the volume of which is 1 percent or more beneath the 
surface of the ground. The term "underground storage tank" does not in- 
clude any of the following: 

( 1 ) A tank of 1 , 1 00 gallons or less capacity which is located on a farm 
or on property used primarily for dwelling purposes and which is used 
for storing motor vehicle fuel for purposes other than for resale. 

(2) A tank used for storing heating oil for consumptive use on the 
premises where stored. 

(3) A tank which meets all of the following conditions: 

(A) All exterior surfaces of the tank, including connected piping, and 
the floor directly beneath the tank, can be monitored by direct viewing. 

(B) The structure in which the tank is located is constructed in such a 
manner that the structure provides for secondary containment of the con- 
tents of the tank, as determined by the local agency designated pursuant 
to Section 25283 of the Health and Safety Code. 

(C) The owner or operator of the underground storage tank conducts 
daily inspections of the tank and maintains a log of inspection results for 
review by the local agency designated pursuant to Section 25283 of the 
Health and Safety Code, as requested by the local agency. 

(D) The local agency designated pursuant to Section 25283 of the 
Health and Safety Code determines without objection from the State Wa- 
ter Resources Control Board that the underground storage tank meets re- 
quirements which are equal to or more stringent than those imposed by 
Division 20, Chapter 6.7 of the Health and Safety Code, commencing 
with Section 25280. 

NOTE: Authority cited: Section 50152. Revenue and Taxation Code; and Section 
25299.42, Health and Safety Code. Reference: Sections 50107, 50108.1, 50109 
and 7355, Revenue and Taxation Code; Sections 25281, 25283.5, 25299.20, 
25299.22, 25299.24, 25299.41 and 25299.43, Health and Safety Code; Title 18, 
Section 1121, California Code of Regulations; and Section 280.12, 40 Code of 
Federal Regulations. 

History 

1. New section filed 12-9-99; operative 1-8-2000 (Register 99, No. 50). 

2. New chapter 1 .5 heading and relocation of sections 1201-127 1 from chapter 2 
to chapter 1.5 filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 1205. Fee Payer; Rebuttable Presumption. 

The fee is due from the owner of an underground storage tank for 
which a permit is required pursuant to Section 25284 of the Health and 
Safety Code. There is a rebuttable presumption that the owner of the real 
property is the owner of the underground storage tank located on the 
property, even if the property is leased to another person. This presump- 
tion may be overcome by showing that ownership of the tank rests with 
someone other than the real property owner. Evidence to rebut the pre- 
sumption may include, but is not limited to, the following: 

(a) The lessee installed the underground storage tank at the location, 
and the lease agreement gives the lessee the right to remove the tank at 
the termination of the lease, regardless of whether the lessor's approval 
of the removal is required. 

(b) The lessee installed the underground storage tank at the location, 
and the lease agreement states that any improvements installed by the les- 
see are the property of the lessee during the term of the lease. 

(c) Documentation, such as a bill of sale, shows the transfer of owner- 
ship of the tank to a person other than the real property owner. 

(d) The underground storage tank is depreciated on the state or federal 
income tax returns of a person other than the real property owner. 



(e) The underground storage tank existed at the premises at the time 
the lease agreement was signed, and the lease agreement specifies that 
the underground storage tank is owned by and title thereto is vested in the 
lessee during the term of the lease. 

NOTE: Authority cited: Section 50152, Revenue and Taxation Code; and Section 
25299.42. Health and Safety Code. Reference: Section 50107, Revenue and Taxa- 
tion Code; and Sections 25299.21, 25299.41 and 25299.43, Health and Safety 
Code. 

History 

1. New section filed 1-9-2001; operative 2-8-2001 (Register 2001, No. 2). 

§1212. Liability for Fee. 

(a) The fee is imposed upon the owner of an underground storage tank 
for each gallon of petroleum placed into the tank. The owner of the tank 
is liable for payment of the fee regardless of whether the owner is the op- 
erator of the underground storage tank and is liable for the fee even if the 
owner and operator have entered into an agreement that requires the op- 
erator to pay the fee to the board. 

(b) The fee is due regardless of whether the fee has previously been 
paid for gallons of petroleum that were removed from an underground 
storage tank and placed into another underground storage tank or rede- 
posited into the same tank in which they were previously stored. 

(c) An owner is liable for the fee on all gallons placed in the under- 
ground storage tank(s) he or she owns. Where the owner requires a cer- 
tain brand of fuel to be placed in a tank and the operator also places a dif- 
ferent brand of fuel in the tank, the owner is liable for the fee on the 
gallons of both brands of fuel, even if placing fuel of a different brand in 
the tank violates the lease between the operator and owner. 

(d) An owner is liable for the fee even though the owner claims he or 
she did not know the fee was due or was unable to obtain information 
from an operator as to the gallons placed into the underground storage 
tank(s). As provided by subdivision (c) of Section 50159 of the Revenue 
and Taxation Code, the board may provide to the fee payer otherwise 
confidential information obtained from the operator of an underground 
storage tank to the extent that this information is necessary for assess- 
ment, administration, and verification of the fee. 

NOTE: Authority cited: Secfion 50142, Revenue and Taxafion Code; and Section 
25299.42, Health and Safety Code. Reference: Sections 50107, 50109 and 50159, 
Revenue and Taxation Code; and Sections 25299.41 and 25299.43, Health and 
Safety Code. 

History 
1. New section filed 12-9-99; operative 1-8-2000 (Register 99, No. 50). 

§ 1 21 3. Payment of Fee by Operator. 

(a) If the board discovers that the fee has been paid by the operator, but 
the notarized documents described in subdivisions (b)(1) and (b)(2) be- 
low have not been filed with the board, the owner and operator will be 
given an opportunity to request in writing that fee payments made by the 
operator be transferred to the owner's account. Until such request is 
made, the owner remains liable for payment of the fee, penalties, and in- 
terest without credit for fees paid by the operator, and the operator may 
request a refund of the amounts paid pursuant to Section 50140 of the 
Revenue and Taxation Code. 

(b) For the convenience of the owner and operator, and to facilitate 
payment of the fee by the operator on behalf of the owner, the board shall 
mail fee returns and any notices for the owner's account to the operator 
if both of the following conditions are met: 

( 1 ) The owner executes a notarized document in the form shown be- 
low, requesting that the fee retums and all notices for the owner' s account 
be mailed to the operator. The owner must acknowledge in the form that 
he or she is responsible for the fee if, for example, the operator fails to 
make payment, pays the fee late, or unden-eports the gallons on which the 
fee is based. The documents will remain in effect until the owner advises 
the board and operator in writing of any change. 
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(2) The operator executes a notarized document in the form shown be- Exhibits A and B are samples of the documents described in (b)( 1 ) and 

low, acknowledging that he or she will pay the fee and any related interest (b)(2) above. 

and penalty on behalf of the owner and will not file a claim for refund of NOTE; Authority cited: Section 50152. Revenue and Taxation Code; and Section 

the fee based on the grounds that he or she was the operator rather than 25299.42, Health and Safety Code. Reference: Sections 50107, 50109, 50139 and 

,. r,u , ^ A .u f AA . >u f -T^ A ^ * 50140, Revenue and Taxation Code; and Sections 25299.41 and 25299.43, Health 

the owner of the tank and, therefore, did not owe the fee. The document ^^^ Safetv Code 

will remain in effect until the operator advises the board and owner in History 

writing of any change. 1 . New section and Exhibits A and B filed 12-9-99; operative 1-8-2000 (Register 

99, No. 50). 
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Exhibit A 

STATEMENT OF UNDERGROUND STORAGE TANK OWNER 

(Title 18, California Code of Regulations, Section 1213) 

Account No.: TK MT 44- 

I hereby authorize the Board of Equalization to send all notices and returns concerning the identified Underground Storage Tank Main- 
tenance Fee (Part 26, Division 2 of the Revenue and Taxation Code, commencing with Section 50101 ) Account to the following: 



Location of tanks(s) STREET 



CITY 



COUNTY 



Name of Tank Operator 



Area Code and Phone Number 



Mailing Address of Tank Operator 



By executing this document, I/we understand that all returns and notices regarding the above Underground Storage Tank Maintenance 
Fee Account will be mailed to the tank operator identified above, but that I/we am/are responsible for payment of all Underground Stor- 
age Tank Maintenance Fees, penalties and interest due based on the gallons of petroleum placed in the underground storage tank(s). 
I/we also acknowledge receipt of a copy of the Board's Publication 88, Underground Storage Tank Fee. 



Name of Tank Operator (Please Print) 



Area Code and Telephone Number 



Mailing Address of Tank Owner 



Signature of Tank Owner 



Date 



Title (owner, partner, corporate officer) 



Signamre of Tank Owner 



Date 



Title (owner, partner, corporate officer) 
Attach Notary Statement Here 
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Exhibit B 

STATEMENT OF UNDERGROUND STORAGE TANK OPERATOR 

(Title 18, California Code of Regulations, Section 1213) 

Account No.: TK MT 44- 



Location of tanks(s) STREET CITY COUNTY 

Name of Tank Owner Area Code and Telephone Number 

Mailing Address of Tank Owner 

By executing this document, I/we understand that all returns and notices regarding the above Underground Storage Tank Maintenance 
Fee Account will be mailed to me/us, as the tank operator identified below. As the operator of the underground storage tank, I/we ac- 
knowledge I/we am/are paying the Underground Storage Tank Maintenance Fee on behalf of the lank owner and will not apply for a 
refund of the fees on the basis that I/we am/are not the owner of the tank and. therefore, do not owe the fees. I/we will notify both the 
Board of Equalization and the tank owner of any changes affecting this account. I also acknowledge receipt of a copy of the Board's 
Publication 88, Underground Storage Tank Fee. 



Name of Tank Operator (Please Print) Area Code and Telephone Number 

Mailing Address of Tank Operator 



Signature of Tank Operator Date 



Title (owner, partner, corporate officer) 



Signature of Tank Operator Date 

Title (owner, partner, corporate officer) 
Attach Notary Statement Here 
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§ 1214. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 501 1 2.7, Revenue and Taxation Code. Reference: 
Sections 50112.7 and 50112.9, Revenue and Taxation Code. 

History 
1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005. No. 23). 

§ 1220. Exemption from Fee. 

The fee does not apply to: 

(a) The State of California, or any agency or department thereof. 

(b) The United States, its unincorporated agencies and instrumentali- 
ties. 

(c) Any incorporated agency or instrumentality of the United States 
wholly owned by the United States or by a corporation wholly owned by 
the United States. 

(d) Banks and other financial institutions. 

(e) Insurance companies. 

(f) Any person of Indian descent who is entitled to receive services as 
an Indian from the United States Department of the Interior when the un- 
derground storage tank is located upon an Indian reservation, including 
rancherias, or any land held by the United States in trust for any Indian 
tribe or individual Indian. 

NOTE: Authority cited: Section 50152, Revenue and Taxation Code; and Section 
25299.42, Health and Safety Code. Reference: Sections 50107 and 50108. Reve- 
nue and Taxation Code; and Sections 25299.20 and 25299.21, Health and Safety 
Code. 

History 
1. New section filed 12-9-99; operative 1-8-2000 (Register 99, No. 50). 

§ 1 248. Relief from Liability. 

A person may be relieved from the liability for the payment of the fee, 
including any penalties and interest added to those fees, when that liabil- 
ity resulted from the failure to make a timely return or a payment and such 
failure was found by the board to be due to reasonable reliance on written 
advice given by the board as described in California Code of Regulations, 
Title 18, Section 4902. 

NOTE: Authority cited: Section 50152, Revenue and Taxation Code; and Section 
25299.42, Health and Safety Code. Reference: Section 50112.5, Revenue and 
Taxation Code. 

History 

1. New section filed 12-9-99; operative 1-8-2000 (Register 99, No. 50). 

2. Amendment filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§1271. Records. 

(a) General. A fee payer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 1 8, 
Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), owners of underground storage tanks 
shall comply with the following requirements. 

An owner of underground storage tanks shall maintain complete re- 
cords of all tanks owned and all purchases of petroleum products placed 
into underground storage tanks. Such records include but are not limited 
to: 

(1) Federal Income Tax Return Depreciation Schedules or fixed asset 
and improvement listing. 

(2) Property Tax Statements. 

(3) Underground storage tank installation records. 

(4) Lease agreements. 

(5) Petroleum products purchase invoices. 

(6) Copy of local agency permit and application for permit filed with 
the local agency. 

NOTE: Authority cited: Section 50152, Revenue and Taxation Code. Reference: 
Sections 50109 and 50153, Revenue and Taxation Code. 

History 
1. New section filed 12-9-99; operative 1-8-2000 (Register 99, No. 50). 



2. Amendment of section and NOTi; filed 4-28-2003; operative 5-28-2003 (Reg- 
ister 2003, No. 18). 



Chapter 2. Use Fuel Tax 

§1300. Foreword. 

NOTE: 1 300 to 1 335, inclusive, issued under authority of Section 925 1 , Revenue 
and Taxation Code. 

History 

1. 1300 to 1335, inclusive, filed 1 1-17-48, designated to be effective January 1. 
1949(Registerl4, No. 6). 

2. Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 

3. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

4. Relocation of sections 1201-1271 from chapter 2 to chapter 1.5 filed 
4-28-2003; operafive 5-28-2003 (Register 2003, No. 18). 

§1301. Fuel. 

Fuel includes any combustible gas or liquid, by whatever name the gas 
or liquid may be known or sold, of a kind used in an internal combustion 
engine for the generation of power to propel a motor vehicle on the high- 
ways, except fuel that is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law and the Diesel Fuel Tax Law. For example, fuel 
includes, but is not limited to, liquefied petroleum gases, kerosene, distil- 
late, stove oil, natural gas in liquid or gaseous form, and alcohol fuels. 
"Alcohol fuel" includes: ethanol (ethyl alcohol), methanol (methyl alco- 
hol), or blends of gasoline and alcohol (including any denaturant) con- 
taining 15 percent, or less, gasoline by volume measured at 60 degrees 
Fahrenheit. 

"Natural gas" means naturally occurring mixtures of hydrocarbon 
gases and vapors consisting principally of methane whether in gaseous 
or liquid form. 

The taxable unit for compressed natural gas (gaseous form) is 1 00 cu- 
bic feet of gas measured at 14.73 pounds of pressure per square inch at 
60 degrees Fahrenheit. 

The taxable unit for liquid natural gas and other liquid fuels is the 
United States gallon, which is 231 cubic inches. To convert liters to gal- 
lons, the quantity of liters shall be multiplied by .26417 to determine the 
equivalent quantity in gallons. The resulting figure should be rounded to 
the nearest tenth of a gallon. 

NOTE: Authority cited: Section 9251, Revenue and Taxafion Code. Reference: 
Sections 7304, 8604, 8607, 8613, 8615 and 8651.6, Revenue and Taxafion Code. 

History 

1. Amendment filed 9-12-66; effective thirtieth day thereafter (Register 66, No. 
31). 

2. Amendment filed 1 2-1 6-70; effective thirtieth day thereafter (Register 70, No. 
51). 

3. Amendment filed 5-20-80; effective thirtieth day thereafter (Register 80, No. 
21). For technical reasons, printed in Register 80, No. 23. 

4. Amendment filed 1 1-5-82; effective thirtieth day thereafter (Register 82, No. 
45). 

5. Amendment of section and Note filed 4-20-99; operative 5-20-99 (Register 
99, No. 17). 

§1302. Motor Vehicle. 

Motor vehicle includes every self-propelled vehicle operated or suit- 
able for operation on the highways, including an overweight or oversize 
vehicle operated on the highway under permit and a vehicle exempt from 
vehicle registration under the Vehicle Code, except vehicles used exclu- 
sively upon stationary rails or tracks. 

NotE: Authority cited: Secfion 9251, Revenue and Taxation Code. Reference: 
Secfion 8603, Revenue and Taxation Code. 

History 

1. New section filed 1 1-17-48; designated effective 1-1-49 (Register 14, No. 6). 

2. Amendment filed 1-17-56; effective thirtieth day thereafter (Register 56, No. 
2). 

3. Amendment filed 9-12-66; effective thirtieth day thereafter (Register 66, No. 
31). 

4. Amendment filed 12-9-68; effective thirtieth day thereafter (Register 68, No. 

47). 
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§1303. Highway. 

A highway includes a way or place, of whatever nature, within the ex- 
terior boundaries of the state including a way or place within a federal 
area, publicly maintained and open to the use of the public for purposes 
of vehicular travel, notwithstanding private participation in the mainte- 
nance of the way or place. It shall be presumed that a way or place is dedi- 
cated and accepted as a highway when it is recognized as a part of its 
maintained highway system by a proper public authority. 

A way or place within a national or state forest which is entirely pri- 
vately maintained, or a road over which forest products are transported 
in a national or state forest privately constructed or maintained pursuant 
to an existing agreement with the public authority having jurisdiction 
thereof will not be considered a highway notwithstanding the fact that it 
may be declared by the public authority to be a part of its road system. 
(See regulation 1316 — Exempt Uses of Fuel in Motor Vehicles.) 

A way or place is not a highway within the meaning of section 8605 
of the Revenue and Taxation Code, during such times as it is closed by 
the governmental authority to the use of the public regardless of the pur- 
pose for which it is closed. A highway is open to the use of the public if 
vehicular travel is permitted although subject to traffic controls. 
NoTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
860.5, Revenue and Taxation Code. 

History 

1. New section filed 2-19-58; effective thirtieth day thereafter (Register 58, No. 
3). 

2. Amendment filed 5-8-69; effective thirtieth day thereafter (Register 69, No. 
19). 

3. Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 7 1 , No. 30). 

§1304. User. 

The term "user" includes: 

(a) a subhaul operator who uses his vehicle in the performance of sub- 
contract services for another contract operator, 

(b) the lessee of a vehicle who purchases and supplies fuel used in the 
operation of the vehicle, 

(c) the lessee of a vehicle who is qualified in writing by the board as 
a user of fuel which is purchased and supplied by the lessor of the vehicle, 
or 

(d) the lessor of a vehicle who purchases and supplies the fuel used in 
the operation of that vehicle by the lessee unless the lessee is qualified 
as the user under (c) above. 

The term "user" does not include the Government of the United States 
or an instrumentality thereof 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Section 8608, Revenue and Taxadon Code. 

History 

1. New section filed 8-23-57 as an emergency; designated effective 10-1-57 
(Register 57, No. 13). 

2. Reiettering and amendment of former subsection(c) to subsection(d), and new 
subsection(c) filed 12-29-89; operative 1-28-90 (Register 90, No. 1). 

§1305. Fuel Tank. 

A fuel tank includes a separate compartment of a cargo tank used as 
a fuel tank and any auxiliary tank or receptacle of any kind from which 
fuel is supplied for the propulsion of the vehicle whether or not such tank 
or receptacle is directly connected to the fuel supply line of the vehicle. 
NOTE: Authority cited: Sections 9251 and 8612, Revenue and Taxation Code. 

History 
1. New section filed 8-23-57 as an emergency; designated effective 10-1-57 

(Register 57, No. 13). 

§1306. Vendor. 

"Vendor" includes a service station dealer, a broker or distributor as 
defined under the Motor Vehicle Fuel License Tax Law, and a user who 
sells fuel to others. "Vendor" also includes any person who sells fuel de- 
livered into the fuel tank of a motor vehicle through a pump equipped 
with a key-lock meter which he supplies when he retains ownership of 



the fuel until it is withdrawn and placed in the fuel tank, notwithstanding 
that the fuel is placed in the fuel tank by the user. "Vendor" does not in- 
clude a commission agent who makes no sales of fuel to users on his own 
account, who sells fuel title to which remains in the agent's principal until 
the fuel is delivered to the user, and who bills the user in the name, and 
on the invoice, of the principal for whom the agent sells the fuel. In such 
instances the agent's principal is the vendor. 

Note: Authority cited for Sections 1306 and 1307: Section 9251, Revenue and 
Taxation Code, and Chapters 1 180, 1859 and 1968, Stats. 1959. Reference: Sec- 
tion 8610, Revenue and Taxation Code. 

History 

1. New Sections 1306 and 1307 filed 9-17-59; effective thirtieth day thereafter 
(Register 59, No. 16). 

2. Amendment filed 10-30-75: elYective thirtieth day thereafter (Register 75, No. 
44). 

§1307. Vendor's Permit. 

(a) General. A vendor who wishes to conduct business separately at 
different locations will be issued a permit for each place of business upon 
the filing of an application for a permit for each location. The permit shall 
be conspicuously displayed at the place of business of the vendor where 
fuel is sold and delivered to users. If a vendor is the holder of a single per- 
mit and has more than one such place of business but does not wish to 
conduct business separately at each location, duplicate copies of the per- 
mit will be supplied by the board so that the vendor may display the per- 
mit as required. 

(b) Inactive Permits. Any person operating as a vendor of fuel in this 
State under the Use Fuel Tax Law must hold a valid vendor use fuel tax 
permit. Any person who is not operating as a vendor of fuel but who is 
holding a vendor use fuel tax permit must surrender the permit to the 
board for cancellation. The board may revoke the permit of any person 
found not to be operating as a vendor of fuel. 

Upon either the discontinuance of operations as a vendor or the sale 
of the business, a permit holder shall notify the board of such discontinu- 
ance or sale and physically deliver the permit to the board for cancella- 
tion. To be acceptable, the notice of the discontinuance or sale of the busi- 
ness must be received by the board in one of the following ways: 

( 1 ) Either an oral or a written statement given to a board representative 
accompanied by delivery of the permit. If the permit is lost, destroyed, 
or otherwise unavailable for delivery to the board, the notice of discon- 
tinuance or sale must be in writing. 

(2) Receipt by the board of the application for a vendor's permit from 
the successor of the business. Such application will serve to put the board 
on notice of the discontinuance of operations as a vendor by the predeces- 
sor. 

Notice to another state agency of the discontinuance of operations or 
the sale of a business does not constitute notice to the board. 

(c) Predecessor Liability. Unless the permit holder who sells, donates, 
trades or otherwise transfers a business notifies the board of such transfer 
and delivers the permit to the board for cancellation as provided in para- 
graph (b) above, he or she will be liable for taxes, interest, and penalties 
(excluding penalties for fraud or intent to evade the tax) incurred by the 
successor who, with the transferor's actual or constructive knowledge, 
uses the permit in any way, e.g., displays the permit in the successor's 
place of business or files returns with the board in the name of the prede- 
cessor. The amount of the liability of the predecessor shall include all 
taxes, interest, and penalties incurred by the successor up to the time the 
board receives notice of the sale as provided herein. However, at its dis- 
cretion, the board may relieve the predecessor from liability for penalties 
incurred by the successor. 

A successor may, under certain conditions, be liable for tax, interest, 
and penalties incurred by a predecessor as explained in Regulation 1334, 
Successor's Liability (18 CCR 1334). 

NOTE; Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8711, 8712, 8713, and 8716, Revenue and Taxation Code. 
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History 
1 . Amendment of section and new subsections (b) and (c) filed 9-19-91 ; operative 
10-21-91 (Register 91, No. 52). 

§1308. Wholesaler. 

NOTIi: Authority cited: Section 9251. Revenue and Taxation Code. Reference: 
Section 8616, Revenue and Taxation Code. 

History 

1. New section filed 3-1-95; operative 3-31-95 (Register 95, No. 9). 

2. Repealer filed 4-20-99; operative 5-20-99 (Register 99, No. 17). 



Article 2. Imposition of Tax 

§ 1316. Exempt Uses of Fuel in Motor Vehicle. 

The tax does not apply with respect to that fuel which the user esta- 
blishes to the satisfaction of the Board is used: 

(a) In the operation of a motor vehicle off the highway. "Off the high- 
way" includes private property, a way or place permanently or temporari- 
ly closed to public use for the purpose of vehicular travel, or any way or 
place used for vehicular travel which is not a highway as defined in Regu- 
lation 1303. 

A vehicle is operated upon a highway if it moves any distance in the 
general direction of the highway, whether upon the paved or unpaved 
portion thereof. An operation is not conducted upon a highway when a 
vehicle is operated thereon only for the purpose of crossing the highway 
from private property on one side to private property directly on the other 
and the vehicle is not operated for any distance in the general direction 
of the highway in making the crossing. 

(b) In the operation of a motor vehicle on any highway which is under 
the jurisdiction of the United States Department of Agriculture and with 
respect to the use of such highway the user pays, or contributes to, the cost 
of construction or maintenance thereof pursuant to an agreement with, or 
permission of, that agency. "Highway which is under the jurisdiction of 
the United States Department of Agriculture" (hereafter referred to as 
U.S.D.A.) includes a way or place in the Forest Service road system with- 
in a National Forest, or partly within the National Forest and partly on 
private property, but does not include a state or county highway travers- 
ing the National Forest. 

A user who "pays, or contributes to the cost of construction or mainte- 
nance" includes any user who shares in the cost of construction or main- 
tenance of a highway with respect to the use of which the exemption is 
claimed, either directly as a party to a joint construction or maintenance 
agreement with U.S.D.A., or indirectly through any person who is a party 
to such an agreement. "Pays or contributes," in addition to monetary pay- 
ments or contributions, includes: ( 1 ) the bearing in whole or in part of the 
cost of construction or maintenance by the user who performs the work 
himself or by his employment of others to perform the work; or (2) the 
sharing of the cost of construction or maintenance indirectly by any per- 
son who contracts with a party to such an agreement to perform transpor- 
tation by motor vehicle upon such U.S.D.A. highway, or any subcontrac- 
tor of such contractor who makes a like use of the highway, when the 
share amount of the contribution is specified in the contract between the 
respective contracting parties, notwithstanding that such amount may be 
reflected in a lump sum rate of compensation for the transportation ser- 
vice or transportation and logging or other services. 

Any user claiming exemption from tax with respect to fuel used on a 
highway which is under the jurisdiction of the U.S.D.A. shall also keep 
records to show a description of the highway and route traveled thereon, 
and the amounts paid or contributed directly or indirectly for the cost of 
construction or maintenance of the highway pursuant to an agreement 
with the U.S.D.A. When a motor vehicle is operated partly on such high- 
way and partly on a highway of this state or any political subdivision 
thereof, the gallonage of fuel used in operations on the U.S.D.A. highway 
for which exemption is claimed may be determined: ( 1 ) in the proportion 
that the miles operated on such highway bears to the sum of the miles op- 
erated thereon and the miles operated upon any other highway; or (2) by 
computing the gallonage of fuel used on the U.S.D.A. highway by divid- 
ing a miles per gallon rate into the total miles operated on the U.S.D.A. 



highway. The miles per gallon rate shall be determined by a fuel con- 
sumption test made under typical operating conditions and subject to ap- 
proval of the Board. 

(c) In the operation of an implement of husbandry, truck or farm tractor 
which is used in agricultural operations off the highway and only inciden- 
tally operated upon a highway in moving between fanns or parts of farms 
which are in close proximity and which vehicles are exempt from regis- 
tration under the Vehicle Code. 

(d) In the operation of any construction equipment while operated 
within the confines or limits of a construction project and only incidental- 
ly operated on the highway within such confines or limits and which 
equipment is exempt from registration under the Vehicle Code. As used 
in this subsection and in subsection (c), above, "incidentally operated" 
does not include the use of agricultural vehicles or special constaiction 
equipment for the transportation of persons or property upon the high- 
ways in an operation which would require registration of the vehicle un- 
der the Vehicle Code. 

(e) For a purpose other than the generation of power to propel a motor 
vehicle on a highway, including fuel used to drive power take-off equip- 
ment to turn a rotary cement mixer, or to operate an air conditioner or gar- 
bage compressor. 

(f) Any user claiming exemption from tax under this regulation shall 
accurately maintain adequate records to show the operations claimed to 
be exempt including the miles traveled and fuel used in order to establish 
to the satisfaction of the Board that the user is entitled to the exemption. 
NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8605, 8651, 8652, 8653 and 8653.1, Revenue and Taxation Code. 

History 

1 . Amendment filed 1 1-17-78; effective thirtieth day thereafter (Register 78, No. 
46). For prior history, see Registers 71, No. 30; 69, No. 19; 61, No. 18;57, No. 
13. 

2. Amendment of subsection (e) and Note filed 4-20-99; operative 5-20-99 
(Register 99, No. 17). 

§1316.5. Exemption Certificates. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8740, 8741 and 9354.5, Revenue and Taxation Code. 

History 

1. New section filed 3-1-95; operative 3-31-95 (Register 95, No. 9). 

2. Repealer filed 4-20-99; operative 5-20-99 (Register 99, No. 17). 

§ 1317. Allowance of Credit or Refund of Tax Paid to 
Vendor. 

The tax paid to a vendor in this State may be applied by the purchaser 
as a credit against the tax due from the purchaser on all fuel used in this 
State in the reporting period in which the fuel, with respect to which the 
tax was paid to the vendor, was used. 

The amount of credit allowable is the amount of tax separately stated 
or included in the selling price on the receipts (invoices) issued by the 
vendor to the purchaser for purchases of fuel delivered into vehicle fuel 
tanks. No tax credit may be taken for unauthorized payments of the tax 
on fuel delivered into a storage facility other than a vehicle fuel tank. To 
be entitled to the credit, a purchaser shall retain for inspection by the 
Board all receipts (invoices) given by vendors showing the amount of tax 
paid or included in the selling price, together with evidence of payment. 

If within a reasonable period of time the purchaser has accumulated 
surplus credits which have not been applied to payment of tax liability 
under Section 865 1 of the Revenue and Taxation Code, or if the purchas- 
er ceases to be a user in this State, a claim for refund as provided in Sec- 
tions 9152 and 9153 of said code should be filed. All claims for refund 
of overpayments shall be accompanied by the receipts (invoices) ob- 
tained by the purchaser from the vendor and evidence of payment. 
NOTE; Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8651, 8751.5, 9151, 9152 and 9153, Revenue and Taxation Code. 

History 

1. New section filed 8-23-57 as an emergency; designated effective 10-1-57 
(Register 57, No. 13). 

2. Amendment filed 1 1-12-63; effective thirtieth day thereafter ( Register 63, No. 
22). 

3. Amendment filed 9-12-66; effective thirtieth day thereafter (Register 66, No. 
31). 
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4. Amendment of section heading, text and Notk filed 10-24-94; operative 
1 1-23-94 (Register 94, No. 43). 

5. Amendment of section heading, section and NoTi-; filed 4-20-99; operative 
5-20-99 (Register 99, No. 17)." 



§ 1 31 8. Vendor's Liability for the Tax. 

(a) General. The vendor is required to collect and is liable for the 
amount of the tax on fuel sold and delivered into fuel tanks of motor ve- 
hicles, except any vehicle (a) operated by the Government of the United 
States or any instrumentality thereof, (b) operated interstate as autho- 
rized by regulation 1319, (c) operated by a user who qualifies for the ex- 
emption provided in Revenue and Taxation Code section 8655 as autho- 
rized by regulation 13 19, or (d) operated exclusively on private property 
as authorized by regulation 1320. A vendor is not authorized to collect 
the tax on fuel delivered into a storage container other than a vehicle fuel 
tank. The amount of tax required to be collected constitutes a debt owed 
by the vendor to the state. 

Except as may otherwise be provided by the board, a vendor who sells 
and delivers fuel into the fuel tank of a motor vehicle shall collect the tax 
notwithstanding that the user may claim exemption from the tax in his 
returns to the board for any nontaxable use of the fuel. 

As respects a vendor's tax reporting, the tax is deemed to have been 
collected at the time of the sale irrespective of when payment for the 
amount of the invoice, including the tax, is received by the vendor. Fail- 
ure to collect the tax from the purchaser (user) does not relieve the vendor 
from his liability to pay to the state the amount of the tax required to be 
collected, except that bad debt losses are deductible under circumstances 
described in section 8732.5 of the Revenue and Taxation Code and regu- 
lation 1331.6. 

(b) Fuel Sold Through Keylock or Other Unattended Mechanisms. 
When fuel is sold through a keylock mechanism or other unattended 
mechanism it shall be presumed that the vendor delivered the fuel into 
the fuel tank of a motor vehicle and the vendor must collect the tax from 
the user. Farm and construction equipment are motor vehicles if they are 
suitable for operation on the highway. This includes most equipment run- 
ning on rubber tires. Section 8652 of the Revenue and Taxation Code 
provides an exemption to farm and construction equipment users, but not 
to vendors delivering fuel into the fuel tanks of such vehicles. Customers 
fueling such equipment as rubber-tired backhoes, road graders, or farm 
tractors must pay the use fuel tax to the vendor when delivery is made 
through keylock pumps even if the equipment is hauled into the station 
on a trailer and the ultimate use of the fuel is exempt. 

The presumption that fuel sold through a keylock or other unattended 
mechanism is delivered into the fuel tank of a motor vehicle shall be re- 
butted and the vendor shall not collect the tax if the user certifies in writ- 
ing to the vendor that all fuel delivered to him through a specific mecha- 
nism will be delivered into bulk containers. If a customer puts fuel into 
the fuel tank of a motor vehicle and places fuel into drums or other bulk 
containers at the same keylock station, the vendor should assign the cus- 
tomer two meter registers. The customer then may furnish the vendor 
with a certificate that all fuel delivered through a specified meter register 
will be delivered into bulk containers. Regulation 1320 may not be 
applied to fuel deliveries through keylock or other unattended mecha- 
nisms unless the mechanism is located where the vehicle is operated ex- 
clusively off the highway. Regulation 1319 is applicable to keylock de- 
liveries only in situations specified in that regulation and to the same 
extent as if the vendor made the delivery into the fuel tank of the vehicle 
personally. 

(c) Sales to Persons Who Paid the Annual Flat Rate Tax. Any vendor 
who sells and delivers liquefied petroleum gas, liquid natural gas or com- 
pressed natural gas into the fuel tank of a vehicle with respect to which 
the owner or operator has paid the annual flat rate fuel tax and which 
bears the current year's identification emblem provided for in regulation 
1325 is not required to collect the tax with respect to such fuel. The ven- 
dor must retain for each sale or delivery claimed to be exempt records 
showing (a) the type and quantity of fuel sold or delivered, (b) the date 
of the sale or delivery, (c) the serial number of the identification emblem 



affixed to the vehicle pursuant to regulation 1325 and (d) and license 
number of the vehicle. 

(d) Overcollections by Vendor. If with respect to fuel tank deliveries 
the vendor collects from any user a greater amount of tax than that which 
is required to be collected, he shall remit the full amount collected to the 
board, since the user is entitled to a credit or a refund from the state. If 
the vendor improperly collects the tax on deliveries of fuel into storage 
facilities other than vehicle fuel tanks, the amount of tax so collected shall 
be refunded by the vendor to the user purchasing the fuel. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8651, 8652, 8732, 8732.5, 8733, Revenue and Taxation Code. 

History 

1 . Amendment filed 12-2-75; designated effective 1-1-76 (Register 75, No. 49). 
For prior history, see Register 70, No. 51. 

2. Amendment filed 2-28-80; effective thirtieth day thereafter (Register 80, No. 
9). 

§ 1319. Vehicle Fuel Tank Deliveries Without Payment of 
Tax. 

A user who: 

(a) holds a valid use fuel tax permit, 

(b) operates a motor vehicle within and without the state, or qualifies 
for the exemption provided in Revenue and Taxation Code section 8655, 
and 

(c) purchases in the state for such operation fuel delivered into the fuel 
tank of such vehicle in quantities that would result consistently in pay- 
ment of substantially more tax to vendors than the tax that would be im- 
posed with respect to fuel used in the operation of the vehicle within this 
state may secure from the board an authorization which will permit the 
vendor of the fuel so purchased to sell and deliver such fuel into the fuel 
tank of the vehicle without collecting the tax from the user. 

To secure the authorization the user shall apply to the board therefore, 
furnishing a description of his operations sufficiently detailed to demon- 
strate to the board that, in the absence of such authorization, the amount 
of tax which would be paid by the user to vendors would exceed that mea- 
sured by the fuel consumed in the operation of the vehicle in this state so 
that an overpayment of fuel tax by the user may be expected to occur con- 
sistently. • 

Each user purchasing fuel in pursuance of this rule without payment 
of the tax to his vendor shall certify to the vendor that the user has com- 
plied with this rule and has secured authorization from the board so to 
purchase the fuel. The certificate shall contain the use fuel tax permit 
number of the user, together with his name and address. A single certifi- 
cate may cover transactions occurring after it has been furnished to the 
vendor so long as the authorization remains in full force and effect. 
NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8607 and 8732, Revenue and Taxation Code. 

History 

1. New section filed 9-20-57 as an emergency; designated effective 10-1-57 
(Register57, No. 16). 

2. Certificate of Compliance — Section 1 1422.1, Government Code, filed 1-9-58 
(Register 58, No. 1). 

3. Amendment filed 1 2-16-70; effective thirtieth day thereafter (Reaister 70, No. 
51). 

§ 1320. Vehicle Fuel Tank Deliveries for Off-Highway Use. 

A user whose use of fuel is exempt from the tax under Section 8653 
because of the operation of his vehicle exclusively off the highway, may 
be authorized by the board to purchase fuel without payment of the tax 
to the vendor when the vendor delivers the fuel into the fuel tank of the 
user's vehicle at the location where the vehicle is operated exclusively 
off the highway. The user shall submit evidence satisfactory to the board 
that he is eligible for the exemption and the authorization. 

The user shall execute and furnish to each vendor from whom fuel is 
purchased a certificate for all fuel purchased without payment of the tax 
to the vendor pursuant to the authorization of the board. The certificate 
shall be in form substantially as follows: 

"The purchaser hereby certifies that he is the holder of valid California 
Use Fuel Tax Permit Number ; that he has been issued authori- 
zation by the State Board of Equalization permitting the purchase of fuel 
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delivered into the fuel tanks of vehicles operated by him exclusively off 
the highway without paying the tax to the vendor; that the use of the fuel 
so purchased is exempt from the Use Fuel Tax under Section 8607 of the 
Revenue and Taxation Code. 

Name of Vendor 

Purchaser 

Address 

Date ." 

NOTI-; Authority cited: Sections 8651, 8732.5 and 9251. Revenue and Taxation 
Code, and Chapters 1 180, 1859 and 1968, Stats. 1959. 

History 
1. New section filed 9-17-59; effective thirtieth day thereafter (Reeister 59, No. 
16). 

§ 1321. Allowances for Pumping Liquefied Petroleum Gas. 

Liquefied petroleum gas dealers who operate motor vehicles propelled 
by liquefied petroleum gas subject to the use fuel tax shall be allowed ex- 
emption from the tax under the provisions of Sections 8607 or 8652 of 
the Revenue and Taxation Code for the gallons of fuel used in pumping 
operations involved in unloading liquefied petroleum gas from the cargo 
tanks of the vehicles. 

If a pump is operated by power take-off from the engine of a motor 
vehicle which is propelled by liquefied petroleum gas and the cargo tank 
of the vehicle has a water capacity of not greater than 2,500 gallons, the 
allowance for the fuel used in pumping shall be at the rate of 1 1/2 gallons 
per 1 ,000 gallons of fuel pumped. 

If the user establishes to the satisfaction of the Board by test checks of 
fuel used in pumping made under typical operating conditions that rates 
of fuel consumption for the operation of his pumps are greater per 1 ,000 
gallons of fuel pumped than the rate herein provided, the Board may al- 
low deductions for pumping at the greater rates so determined. 

If the pump is operated by power take-off from the engine of the motor 
vehicle propelled by liquefied petroleum gas and the cargo tank of the ve- 
hicle has a water capacity greater than 2,500 gallons, the user shall estab- 
lish the pumping allowance by test checks made under typical operating 
conditions. 

All tests made by the user will be subject to review by the Board. All 
detail and test data should be retained for inspection by the Board. 
NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8607 and 8652, Revenue and Taxation Code. 

History 

1. New section filed 2-20-62; effective 30th day thereafter; (Register 62, No. 4). 

2. Amendment of first and fourth paragraphs filed 4-20-99; operative 5-20-99 
(Register 99, No. 17). 

§ 1322. Consumption of Liquefied Petroleum Gas in 
Vehicles Fueled from Cargo Tanks. 

Users who operate motor vehicles powered by liquefied petroleum gas 
supplied directly to the engine from the cargo tank of the motor vehicle 
are authorized for the purpose of making tax returns to compute the gal- 
Ions used on a mile-per-gallon basis. The mile-per-gallon basis will be 
determined by tests. The tests will be made by the user and will be subject 
to review by the board. All detail and test data should be retained for in- 
spection by the board. This method of computing use is authorized only 
for the purpose of making tax returns. Determinations may be imposed 
or refunds granted, if the board upon audit of the user's accounts and re- 
cords, or upon the basis of tests made or other information determines 
that the return did not disclose the proper amount of tax due. 

See regulation 1332 with respect to records on those motor vehicles 
powered by fuel not supplied directly to the engine from the cargo tank. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Section 8607, Revenue and Taxation Code. 

History 

1 . New secdons filed 2-20-62; effective thirtieth day thereafter (Register 62, No. 
4). 

2. Amendment filed 1 1-12-63; effective thutieth day thereafter (Register 63, No. 
22). 

3. Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). 



§ 1323. Passenger Carriers — Transit Partial Exemption. 

(a) Definitions. Except where the context otherwise requires, the fol- 
lowing definitions govern the construction of this regulation: 

(1 ) "Transit service" means and is limited to: 

(A) The common carriage of passengers by motor vehicle for compen- 
sation on an individual fare basis between fixed termini, or over a regular 
route on any line or lines in urban and suburban areas, or between cities 
in close proximity, or on any line or lines owned and operated by a transit 
district, transit authority, or city. 

(B) The carriage of passengers by motor vehicle by a transit district, 
transit authority, or city in conformance with a demand-responsive 
transportation service. 

(C) The carriage of persons by motor vehicle by any private entity pro- 
viding transportation services as a transit operator as defined in subdivi- 
sion (a)(2)(B) or (a)(2)(F) of this regulation. 

(2) 'Transit operator" includes the following: 

(A) Any transit district, transit authority, or city owning and operating 
a transit system and engaging in transit services itself or through a whol- 
ly-owned nonprofit corporation. 

(B) Any private entity providing transportation service under a con- 
tract or agreement, other than a general franchise agreement, entered into 
after September 26, 1978, with a public agency authorized to provide 
public transportation services. The provisions of subdivision (b) of this 
regulation shall apply only with respect to fuels consumed by that private 
entity while providing service under such contract or agreement. 

(C) Any passenger stage corporation as defined in Section 226 of the 
Public Utilities Code, engaging in transit service subject to the jurisdic- 
tion of the Public Utilities Commission, when the motor vehicles of such 
passenger stage corporation are exclusively operated in urban or subur- 
ban areas or between cities in close proximity for the transportation of 
persons for hire, compensation, or profit; provided, however, that the ex- 
emption is not extended to any line or lines operated by such passenger 
stage corporation which shall exceed 50 miles of one-way route mileage. 
As defined in Section 226 of the Public Utilities Code, "passenger stage 
corporation" includes every person engaged as a common carrier for 
compensation, in the ownership, control, operation or management of a 
passenger stage over any public highway in this state between fixed ter- 
mini or over a regular route except: 

1. those whose operations are 98 percent or more exclusively within 
the limits of a city; or 

2. those whose operations consist solely in the transportation of bona 
fide pupils attending an insfitution of learning between their homes and 
such insdtutions; or 

3. that part of the passenger stage operations of any person, whether 
between fixed termini or over a regular route or otherwise, engaged in the 
transportation of any pupils or students to or from a public or private 
school, college or university, or to or from activifies of a public or private 
school, college or university, where the rate, charge or fare for such trans- 
portation is not computed, collected or demanded on an individual fare 
basis. 

(D) Any common carrier of passengers operafing exclusively on any 
Hne or fines within the limits of a single city between fixed termini or over 
a regular route, 98 percent or more of whose operations, as measured by 
total route mileage operated, are exclusively within the limits of a single 
city, and who by reason thereof is not a passenger stage corporation sub- 
ject to the jurisdiction of the Public Utilities Commission. 

(E) Any school district, community college district, or county superin- 
tendent of schools owning, leasing, or operafing buses for the purpose of 
transporting pupils to and from school and for other school or college ac- 
tivities involving pupils, including, but not limited to, field trips and ath- 
letic contests. 

(F) Any private enfity providing transportafion services for the pur- 
poses specified in (a)(2)(E) under contract or agreement entered into af- 
ter October 1 , 1 984, with a school district, community college district, or 
county superintendent of schools. The provisions of subdivision (b) of 
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this regulation shall apply only with respect to fuels consumed by that 
private entity while providing service under such contract or agreement. 

(3) "City" includes and is limited to a chartered city, or a general law 
city incorporated or organized under laws of this state. 

(4) "Urban area" means any area which lies within a city, or within an 
unincorporated residential, commercial, or industrial area, and which 
does not fall within the definition of a suburban area as herein defined. 

(5) "Suburban area" means any unincorporated residential commer- 
cial, or industrial area contiguous to, adjacent to, or adjoining a city. 

(6) "Close proximity" as applied to cities means that they, or their sub- 
urban areas, are contiguous to, adjacent to, in the immediate vicinity of, 
or adjoining each other. It is unnecessary that the city boundaries or their 
suburban areas touch in order for the cities to be in close proximity. 

(7) "Public agency" includes any transit district, transit authority, 
county, city, city and county, this state and any agency of this state. 

(b) Application of Tax. A transit operator is exempt from use fuel tax 
with respect to fuel used for the propulsion of motor vehicles when oper- 
ated in transit service. The operator must pay one cent for each gallon of 
such exempt fuel used. These payments shall be treated as a tax imposed 
under the use fuel tax law. The full rate of tax applies to the use of such 
fuels for the propulsion of motor vehicles in operations other than in tran- 
sit service. The exemption does not apply to fuel used by a passenger 
stage corporation in passenger stage operations over any line or lines: 

( 1 ) The one-way mileage of which exceeds fifty miles, or 

(2) The one-way mileage of which is less than fifty itiiles, if the opera- 
tions are not exclusively within urban or suburban areas or between cities 
in close proximity. 

(c) Records. A transit operator claiming the partial exemption from the 
use fuel tax under (a)(2)(B) or (a)(2)(F) above, must retain all relevant 
contracts and other documentary evidence to support the claimed exemp- 
tion. The operator shall maintain records of fuel consumed in contract op- 
erations. If the same vehicles are used for charter or any other purpose 
when not required for contract runs, the operator shall maintain records 
sufficiently detailed to support the exempt portion of the fuel consumed. 
For example, if the operator computes the exemption based upon mileage 
driven, the operator shall maintain records of each trip, total mileage, and 
the mileage the vehicle is operated while providing services under such 
contracts or agreements. 

If an overpayment of use fuel tax is expected to occur consistently, a 
transit operator may apply for authorization from the Board to purchase 
fuel without payment of tax to vendors as specified in Regulation 1319. 
Note.- Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Section 8655, Revenue and Taxation Code. 

History 

1 . Amendment of subsection (a)( 1 ) filed 7-22-77; effective thirtieth day thereafter 
(Register 77, No. 30). For prior history, see Register 73, No. 51. 

2. Amendment filed 12-6-79; effective thirtieth day thereafter (Register 79, No. 

49). 

3. Amendment of subsections (a) and (c) filed 11-23-87; operative 12-23-87 
(Register 87, No. 48). 

4. Amendment filed 4-20-99; operative 5-20-99 (Register 99, No. 17). 

§ 1324. Fuel Used with Systems Approved by the Air 
Resources Board. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. References: 
Sections 8604, 8613, 8615, 8651.6, 8657, Revenue and Taxation Code. 

History 

1 . New section filed 1 2-16-70; effective thirtieth day thereafter (Register 70, No. 

51). 

2. Repealer filed 12-2-75; designated effective 1-1-76 (Register 75, No. 49). 

§1325. Annual Flat Rate Fuel Tax. 

(a) In General. In lieu of paying the use fuel tax on the basis of the num- 
ber of gallons used, the owner or operator, except an interstate user, of 
a motor vehicle propelled by a system using liquefied petroleum gas, liq- 
uid natural gas, or compressed natural gas, who operates the motor ve- 
hicle exclusively within the State, may elect to pay the fuel tax for the use 



of such fuels on an annual flat rate basis according to the following fee 
schedule: 

Unladen weight Aiiniud Fee 

All passenger cars and other vehicles 4.000 lbs. or less S36 

More than 4,000 lbs. but less than 8,001 lbs 72 

More than 8.000 lbs. but less than 12,001 lbs 120 

12.001 lbs. or more 168 

The flat rate fee is an annual tax. The annual period shall be that period 
from the end of the month in which the tax was paid to the end of the 
month prior in the following calendar year. When an owner or operator 
elects to pay the annual flat rate fuel tax on more than one vehicle, the 
owner or operator may request that the board prorate the tax due on a ve- 
hicle added during the annual period, so that all vehicles have the same 
annual period. In the year a vehicle is added, the annual flat rate fuel tax 
for that vehicle shall be calculated by dividing the fee by 1 2 and multiply- 
ing the resulting amount by the number of months remaining before the 
beginning of the next annual period. 

(b) Identification Decal. Any person who desires to pay the annual flat 
rate tax under this regulation must secure a use fuel tax permit, pay the 
required tax to the board, and obtain from the board an identification de- 
cal for each vehicle with respect to which the annual flat rate tax has been 
paid. The decal shall be affixed to the vehicle by an agency or person au- 
thorized by the board. The decal shall not be transferred to another ve- 
hicle. 

(c) Annual Returns. Any person may file annual use fuel tax returns 
if the only use of fuel of a kind taxable under the Use Fuel Tax Law is in 
vehicles with respect to which the annual flat rate fuel tax fee has been 
paid for the period during which the vehicle is operated. Any person au- 
thorized under this regulation to file returns on an annual basis and who 
uses fuel subject to the tax (other than fuel purchased tax paid and used 
in a private passenger automobile) shall advise the board of such use prior 
to the last day of the month following the month in which the taxable use 
occurred. The board may require such person to file returns on other than 
an annual basis. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8604, 86 1 3, 86 1 9, 865 1 , 865 1 .5 and 865 1 .7, Revenue and Taxation Code. 

History 

1. New secfion filed 12-2-75; designated effective 1-1-76 (Register 75, No 49). 
For prior history, see Register 66, No. 31. 

2. Amendment of subsecfions (aj and (c) filed 10-12-88; operadve 11-11-88 
(Register 88, No. 42). 

3. Amendment filed 4-20-99; operafive 5-20-99 (Register 99, No. 17). 



Article 3. Reports and Records 

§1331. Return of User. 

Each user of fuel except a user whose sole use of fuel is for the propul- 
sion of a privately operated passenger automobile as provided in regula- 
tion 1331.1 is required to file a return for each calendar quarter (or each 
reporting period if required by the board to make a return and payment 
of tax for other than quarterly periods) on a form prescribed by the Board. 
A return shall be filed with the board for each quarter (or reporting peri- 
od) even though no fuel was used during, or tax is due for, the quarter (or 
reporting period). 

Failure to receive a return form does not relieve the user from the obli- 
gation of making a return to the board on or before the due date. If a return 
form is not received, a user may make a written return to the board setting 
forth the name, address, permit number, number of gallons of fuel used, 
and quarter for which the return is due. The return together with a remit- 
tance payable to "State Board of Equalization" for the amount of tax due 
shall be filed with the board on or before the due date and will be accepted 
in lieu of a return on the prescribed form. 

NOTE: Authority cited; Section 9251, Revenue and Taxation Code. Reference: 
Secdons 8751, 8752, 8753 and 8755, Revenue and Taxafion Code. 

History 

1 . Amendment filed 7-20-7 1 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). For prior history, see Register 66, No. 31. 
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2. Amendment of section heading, section and NOTt-; filed 4-20-99: operative 
5-20-99 (Register 99, No. 17). 

§ 1 331 .1 . Privately Operated Passenger Automobile and 
Small Commercial Vehicles — When User's 
Permit and Tax Returns Are Not Required. 

(a) General. Any person whose sole use of fuel is for the propulsion 
of a privately operated passenger automobile, a commercial vehicle with 
unladen weight of less than 7,000 pounds, a privately operated two-axle 
truck which the user has leased for a period of 30-days or less or a motor 
vehicle that is not a qualified motor vehicle operated by an interstate user 
in this Stale, in connection with an interstate trip is not required to secure 
a use fuel tax permit and is excused from the filing of a use fuel tax return 
with the board when either of the following conditions is met: 

( 1 ) all fuel used in this state, except fuel brought in to the state in the 
fuel tank of the vehicle, is purchased from a vendor in California who col- 
lects the tax from the user when delivering the fuel into the fuel tank of 
the user's vehicle, or 

(2) that the flat rate fuel tax described in Regulation 1325 has been 
paid. 

(b) Definitions. 

( 1 ) "Privately operated passenger automobile" includes a station wag- 
on, but does not include a motor vehicle used for the transportation of per- 
sons for hire or compensation or designed, used, or maintained primarily 
for the transportation of property. A pickup truck used as an automobile 
for the private transportation of persons without the owner receiving 
compensation or profit for the transportation, is deemed to be a privately 
operated passenger automobile within the meaning of Section 8608 and 
Section 8752 of the Revenue and Taxation Code. 

(2) "Commercial vehicle with unladen weight of less than 7,000 
pounds" includes pickup trucks and other vehicles with an unladen 
weight of less than 7,000 pounds licensed as commercial vehicles. 

(3) "Privately operated two-axle truck" means a two-axle truck in 
which the user does not transport persons or property for hire or compen- 
sation. 

In determining whether a two-axle truck is leased for 30-days or less, 
the total number of consecutive days for which the same or a comparable 
vehicle is leased to the same lessee shall be counted. If the total number 
of such days exceeds 30, the truck, or trucks, shall be deemed leased for 
more than 30-days. 

(c) Use of Fuel in More Than One Privately Operated Vehicle. If the 
conditions set forth in subdivision (a) of this regulation are met the user 
is not required to secure a use fuel tax permit and is relieved of filing of 
the use fuel tax returns even though the user operates more than one such 
vehicle using fuel subject to the use fuel tax. This is true whether or not 
the vehicle is, or the vehicles are, used for pleasure or in a business or pro- 
fession, providing that the user is not also using such fuel in other motor 
vehicles which are not of the kind described in subdivision (a) of this reg- 
ulation. 

(d) Permit and Returns Required if Fuel from Bulk Storage is Used. 
Notwithstanding that a user's sole use of such fuel is in a vehicle of the 
kind described in subdivision (a) of this regulation or in a vehicle for 
which the flat rate fuel tax has been paid, the user must secure a permit 
and file use fuel tax returns if he is using such fuels from bulk storage ac- 
quired exempt from the use fuel tax. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8603, 8608, 8619, 8620 and 8752, Revenue and Taxation Code. 

History 

1. New section filed 9-12-66; effective thirtieth day thereafter (Register 66, No. 
31). 

2. Amendment filed 12-16-70; effective thirtieth day thereafter (Register 70, No. 
51). 

3. Amendment filed 6-12-74; effective thirtieth day thereafter (Register 74, No. 
24). 

4. Amendment filed 12-2-75; designated effecfive 1-1-75 (Register 75, No. 49). 

5. Amendment filed 12-29-78; effective thirtieth day thereafter. Pursuant to Sec- 
tion 7051, Revenue and Taxafion Code, order estabhshes operative date of 
1-1-79 (Register 78, No. 52). 



6. Amendment filed 10-13-83; effective thirtieth day thereafter (Register 83, No. 
42). 

7. Amendment of subsections (a) and (b) filed 5-1-85; effective thirtieth day 
thereafter (Register 85, No. 18). 

8. Amendment of subsection (a) and new subsection (b)(4) filed 5-29-87; opera- 
tive 6-28-87 (Register 87, No. 23). 

9. Amendment of section and Noth filed 4-20-99; operative 5-20-99 (Register 
99, No. 17). 

§ 1 331 .2. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 8760, Revenue and Taxation Code. Reference: 
Sections 8760 and 8762, Revenue and Taxation Code. 

History 
1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 

§ 1331.5. Weekly Returns and Payments of Vendor. 

If a vendor is required to inake returns and pay weekly the tax required 
to be collected, he shall make his weekly return on Form BT-401-V5, 
Vendor Use Fuel Tax Weekly Return. 

The return for each calendar week shall be filed with the Board on or 
before Wednesday of the following week and shall be accompanied by 
a remittance for the amount of tax due. 

The making of weekly returns and payments does not relieve the ven- 
dor of the obligation to make a monthly return of all tax which he has been 
required to collect during the month. To the extent that the tax liability 
shown by the monthly return has been prepaid by payments accompany- 
ing weekly returns, no further payinent need accompany the monthly re- 
turn. 

Whenever a week falls in two calendar months the amount of the tax 
collected during the portion of the week falling in each calendar month 
shall be stated separately in the return, but the return may be accompanied 
by a single remittance for the total tax collected during the week. 
NOTE: Authority cited: Sections 9251 and 8755 Revenue and Taxafion Code. Ref- 
erence: Chapter 556, Stats. 1963. 

History 

1. New section filed 8-23-57 as an emergency; designated effecfive lC^-1-57 
(Register 57, No. 13). 

2. Amendment filed 1 1-12-33; effecfive thirtieth day thereafter (Register 63, No. 
22). 

§ 1 331 .6. Credit for Bad Debt Losses of Vendors. 

The amount of tax reported and paid by a vendor which is included in 
an account found to be worthless and charged off for income tax pur- 
poses, may be taken as a credit against the tax due on the use fuel tax re- 
turn of the vendor. Allowance of this credit is subject to the limitation pe- 
riod prescribed in Section 8782 of the Revenue and Taxation Code and 
the other provisions of this regulation. 

The right to the tax credit arises in the month in which the account is 
found to be worthless and charged off for income tax purposes. The credit 
should be taken on the return for the period in which the right to the credit 
arose. Failure to take this credit in the proper period will not prevent the 
allowance of a credit of the amount of tax for which the vendor was en- 
titled to credit under this section. 

A vendor using the reserve method to account for bad debts for income 
tax purposes should take the credit on the return for the period in which 
the account is found to be worthless and charged against the reserve. 

No tax credit is allowable for any portion of a debt recovered that is 
retained by or paid to any person as compensation for his or her services 
or expenses in collecting the account. 

If any account with respect to which credit has been taken is subse- 
quently collected, in whole or in part, the vendor shall apply the amount 
collected ratably to the charges for the fuel and the tax thereon. If the pur- 
chaser is indebted to the vendor with respect to other items also charged 
off as bad debts, payments made on account thereof shall first be credited 
to the charges for the fuel and the tax thereon unless the purchaser shall 
specify otherwise. The tax thus collected shall be included in the return 
due for the period in which the collection is made and must be remitted 
to the Board within the time prescribed for payment of the tax due for that 
period. 
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Whenever any charge arising from the sale of fuel remains unpaid for 
a period of 90 days after the close of the calendar month in which the sale 
is made, or the account is found to be uncollectible prior to 90 days after 
the close of the calendar month in which the sale is made, that indebted- 
ness is a delinquent account as to which the vendor shall report to the 
Board as herein specified. For the purpose hereof the date of the delivery 
invoice is deemed the date of sale. 

The vendor shall file with each use fuel tax return a schedule listing 
the names and addresses of all purchasers whose accounts became delin- 
quent within the meaning of the preceding paragraph as of the close of 
the reporting period for which the return is filed and remain unpaid at the 
time of such filing. The listing shall be accompanied by a notice of delin- 
quent account on a form prescribed by the Board. 

When the account of the purchaser is no longer delinquent or amounts 
remaining unpaid for over 60 days have been cleared and the vendor is 
satisfied that the remainder of the account will be paid, the vendor should 
complete the triplicate and quadruplicate of the Notice of Worthless Ac- 
count (Bad Debts) form (BOB- 120 Rev. 1 (7-98)) (incorporated by ref- 
erence) by indicating the payments received. The triplicate (pink) of the 
Notice of Worthless Account (Bad Debts) form should be forwarded 
promptly to the Board. 

Failure to list a delinquent account as herein required shall constitute 
a waiver of the credit that might otherwise be allowable for the amount 
of the delinquency under Section 8732.5 of the Revenue and Taxation 
Code in the event that the account is later found to be worthless. 
NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8732.5. 8737 and 8782, Revenue and Taxation Code. 

History 

1 . Amendment filed 12-9-68; effective thirtieth day thereafter (Register 68, No. 
47). For prior history, see Register 66, No. 31. 

2. Amendment of section and Note filed 10-21-94; operative 1 1-21-94 (Register 
94, No. 42). 

3. Amendment of section heading and section filed 8-30-99; operative 9-29-99 
(Register 99, No. 36). 

§1332. Records. 

(a) General. A taxpayer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 18, 
Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), vendors and users of use fuel shall com- 
ply with the following requirements. 

( 1 ) Vendor's Records. A vendor shall maintain complete records of all 
sales or other dispositions including self-consumed fuel, inventories, 
purchases, receipts, and tank gaugings or meter readings, of liquefied pe- 
troleum gas, and any other fuel the use of which is subject to the use fuel 
tax. 

(2) Vendor's Sales Invoices. The vendor shall prepare a serially num- 
bered invoice for each sale of fuel whether the fuel is sold for use in motor 
vehicles or for other uses. A single invoice covering multiple deliveries 
of fuel made during a period of time not to exceed a calendar month shall 
constitute an invoice for each sale. If the multiple delivery invoice in- 
cludes tax-exempt dehveries either into a bulk storage facility or into fuel 
tanks of motor vehicles with respect to which the vendor is excused from 
collecting the tax as provided in Regulations 1319 and 1 320, and deliver- 
ies into fuel tanks of motor vehicles upon which the tax is required to be 
collected, the invoice shall contain or be accompanied by a statement 
showing separately the deliveries and gallonage upon which the tax is 
collected and the tax-exempt deliveries and gallonage. The invoice shall 
be delivered to the purchaser, and a copy thereof shall be retained by the 
vendor. 

A sales invoice shall contain the following information: 

(A) The name and address of the vendor. 

(B) The date of sale. 

(C) The number of gallons or units of fuel sold, the price per gallon or 
unit and the total amount of the sale. 



(D) The amount of the use fuel tax collected, if delivery is into a fuel 
tank of a motor vehicle; however, the amount of the tax collected need 
not be separately stated if the invoice bears the notation that the price in- 
cludes the tax. 

(E) For single deliveries of less than 250 gallons or units, the type of 
receptacle, other than a fuel tank of a motor vehicle, into which the ven- 
dor delivered fuel without collecting the use fuel tax (e.g., storage tank, 
crawler tractor, drum, stationary generator). On machine-prepared in- 
voices, reasonable code designations will be acceptable in lieu of such 
description. 

The sales invoice shall upon payment by the purchaser constitute a re- 
ceipt for the amount of use fuel tax included therein collected by the ven- 
dor. 

(3) User's Records. Users of fuel subject to the tax shall obtain from 
the vendor of the fuel and retain in their files an invoice for each delivery 
of such fuel into the fuel tank or tanks of each vehicle operated by them 
and for each delivery into their bulk storage tank or tanks. These invoices 
shall set forth the information specified in subsection (b)(2) of this regu- 
lation and shall be filed or identified in a systematic manner so that they 
may readily be traced into their purchase or expense records and into their 
returns to the board. 

Users should keep as part of their records a detail of figures upon 
which are based the totals set forth on their returns to the board. When 
fuel is placed into the fuel tank of a qualified motor vehicle, either the user 
or the vendor should indentify on the invoice the qualified motor vehicle 
into which the fuel was placed. All individual invoices supporting charge 
accounts which include purchases of fuel shall be retained by the user in 
such manner as to enable the representatives of the board to establish the 
identity of all the merchandise or service included in the total charge and 
the specific gallonage of fuel purchased. 

In addition to the records prescribed above, a lessor of a vehicle who 
is a user as defined under regulaUon 1304(d) (18 CCR 1304(d) shall 
maintain records of each trip or the mileage the vehicle is operated by the 
lessee. 

Note: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8732, 8752, 9253 and 9254. Revenue and Taxation Code. 

History 

1 . Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). For prior history, see Register 63, No. 22. 

2. Change without regulatory effect amending section filed 5-11-94 pursuant to 
title 1, section 100, California Code of Regulations (Register 94, No. 19). 

3. Amendment of section heading, new subsections (a)-(/)(2)(F), designation and 
amendment of former first paragraph as subsection (/)(3) and repealer of former 
third paragraph filed 8-30-99; operative 9-29-99 (Register 99, No. 36). 

4. Amendment of section and Note filed 4-28-2003; operative 5-28-2003 (Reg- 
ister 2003, No. 18). 

§ 1333. Records of Vendors, Invoices and Receipts. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 8732 and 9253, Revenue and Taxation Code. 

History 

1. Amendment filed 7-20-71 as procedural and organizational; effective upon fil- 
ing (Register 71, No. 30). For prior history, see Register 64, No. 9. 

2. Amendment filed 12-2-75; effective thirtieth day thereafter (Register 75, No. 
49). 

3. Repealer filed 4-20-99; operative 5-20-99 (Register 99, No. 17). 

§1334. Successor's Liability. 

(a) When Duty to Withhold Purchase Price Arises. The requirement 
that a successor or purchaser of a business or stock of goods withhold a 
sufficient amount of the purchase price to cover the tax liability of the 
seller arises only in the case of the purchase and sale of a business or 
stock of goods under a contract which provides for the payment to be 
made to the seller or to a person designated by the seller of a purchase 
price consisfing of money, property or the assumption of liabiUties or a 
combinafion of forms of consideration. The liability of the successor can 
be no more than the amount of the purchase price. This requirement does 
not arise in connection with other transfers of a business such as assign- 
ments for the benefit of creditors, foreclosures of mortgages, or sales by 
trustees in bankruptcy. 
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(b) Amounts to Which Liability Extends. The liability of the successor 
or purchaser of a business or stock of goods extends to taxes incurred 
with reference to the operation of the business by the predecessor or any 
former owner, including the sale thereof, even though not then deter- 
mined against the former owner, to interest thereon to the date of payment 
of the taxes, to penalties for nonpayment of taxes, and to penalties for 
negligence or intentional disregard of the Use Fuel Tax Law or autho- 
rized rules and regulations, or for fraud or an intent to evade the tax deter- 
mined and unpaid at the time of sale. 

(c) Release from Obligation. The purchaser of the business or stock of 
goods will be released from further obligation to withhold the purchase 
price if the purchaser obtains a certificate from the board stating that no 
taxes, interest, or penalties are due from a predecessor. The purchaser 
will also be released if he or she makes a written request to the board for 
a certificate and if the board does not issue the certificate or mails to the 
purchaser a notice of the amount of the tax, interest, and penalties that 
must be paid as a condition of issuing the certificate within 60 days after 
the latest of the following dates: 

( 1 ) The date the board receives a written request from the purchaser 
for a certificate. 

(2) The date of the sale of the business or stock of goods. 

(3) The date the former owner's records are made available for audit. 

The certificate may be issued after the payment of all amounts due un- 
der the Use Fuel Tax Law, according to the records of the board as of the 
date of the certificate, or after the payment of the amounts, including 
amounts not yet ascertained, is secured to the satisfaction of the board. 

(d) Enforcement of Obligation. The hability is enforced by service of 
a notice of successor liability not later than three years after the date the 
board receives written notice of the purchase of the business or stock of 
goods. The successor may petition the Board for reconsideration of the 
liability within 30 days after service. The liabihty becomes final, and the 
amount due and payable, in the same manner as determinations and rede- 
terminations of other use fuel tax liability. 

(e) Separate Business Locations. Where one person operates several 
business establishments, each at a separate location, each establishment 
is a separate "business" and has a separate "stock of goods" for purposes 
of determining the liability of a successor. A purchaser of the business 
or stock of goods of any such establishment is subject to liability as a suc- 
cessor with respect to that establishment even if he or she does not pur- 
chase the business or stock of goods of all the establishments. 

(f) Purchase of a Portion of a Business. A person who purchases a por- 
tion of a business or stock of goods may become liable as successor. For 
example, the purchaser may be liable where he or she purchases substan- 
tially all of the business or stock of goods or where the business or stock 
of goods is purchased by two or more persons. In cases of doubt as to pos- 
sible liability, the purchaser should obtain a certificate as provided in (c) 
above. 

Note-. Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Sections 9021, 9022, 9023 and 9024, Revenue and Taxation Code. 

History 

1. New section filed 3-1 6-89; operative 4-15-89 (Register 89, No. 11). For histo- 
ry of former section, see Register 63, No. 22. 

2. Amendment filed 7-1-92; operadve 7-31-92 (Register 92, No. 28). 

3. Editorial correction of subsection (a) (Register 95, No. 48). 

§1335. Relief of Liability. 

A person may be relieved from the liability for the payment of the use 
fuel tax, including any penalties and interest added to those use fuel taxes, 
when that liability resulted from the failure to make a timely return or a 
payment and such failure was found by the board to be due to reasonable 
reliance on written advice given by the board as described in California 
Code of Regulations, Title 18, Section 4902. 

NOTE: Authority cited: Section 9251, Revenue and Taxation Code. Reference: 
Section 8879, Revenue and Taxation Code. 

History 
1 . New section filed 4-20-99; operative 5-20-99 (Register 99, No. 17). For prior 

history, see Register 57, No. 13. 



2. Amendment of section and Notk filed 4-28-2003; operative 5-28-2003 (Reg- 
ister 2003, No. 18). 



Chapter 3. Diesel Fuel Tax 



Article 1. Definitions 

§1411. Highway. 

(a) "Highway" means a way or place, of whatever nature, within the 
exterior boundaries of the State including a way or place within a Federal 
area, publicly maintained and open to the use of the public for purposes 
of vehicular travel, including, but not limited to, the shoulder and rest 
stops, notwithstanding private participation in the maintenance of the 
way or place. It shall be presumed that a way or place is dedicated and 
accepted as a highway when it is recognized as a part of a maintained 
liighway system by a public authority. 

(b) A way or place within a national or state forest which is entirely 
privately maintained, or a road over which forest products are transported 
in a national or state forest privately constructed or maintained pursuant 
to an existing agreement with the public authority having jurisdiction 
thereof, shall not be considered a highway notwithstanding the fact that 
it may be declared by the public authority to be a part of its road system. 

(c) A way or place is not a highway within the meaning of Revenue and 
Taxation Code Section 60016, during such times as it is closed by the 
governmental authority to the use of the public regardless of the purpose 
for which it is closed. A highway is open to the use of the public if vehicu- 
lar travel is permitted although subject to traffic controls. 

NOTE: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Section 60016, Revenue and Taxation Code. 

History 
1. New chapter 3 (articles 1-7), article 1 (sections 141 1-1413) and section filed 
3-1-99; operative 3-31-99 (Register99, No. 10). For prior history, see Register 
83, No. 16. 

§ 1413. Tax-Paid Diesel Fuel and Ex-Tax Diesel Fuel. 

(a) "Tax-paid diesel fuel" is the gallonage of diesel fuel acquired with 
the California diesel fuel tax paid. An acquisition of diesel fuel will be 
considered tax-paid only if it can be supported by one of the following: 

(1 ) A sales invoice or contract which clearly states that the diesel fuel 
tax is included in the invoice or contract and proof that the amount repre- 
senting diesel fuel tax has been paid, or 

(2) A diesel fuel purchase receipt showing that the amount paid for the 
fuel included the diesel fuel tax, or 

(3) Other documentation showing that the diesel fuel tax has been paid 
to the state. 

(b) "Ex-tax diesel fuel" is the gallonage of diesel fuel acquired which 
is not tax-paid diesel fuel. 

NOTE: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Sections 60048.1, 60050, 60050.1, 60051, 60052, 60053, 60054, 60055, 60056, 
60057, 60058, 60059, 60060, 60061, 60062. 60100 and 60106, Revenue and Tax- 
ation Code. 

History 

1. New section filed 3-1-99; operative 3-31-99 (Register 99, No. 10). 

2. Change without regulatory effect amending NoTi-; filed 6-5-2002 pursuant to 
section 100, title 1, California Code of Regulations (Register 2002, No. 23). 



Article 2. Imposition of Tax 

§1420. Supplier. 

(a) Returns. All suppliers must prepare and file returns with the Board 
to report tax on diesel fuel. Returns are due at the end of the month follow- 
ing the calendar month in which the diesel fuel was removed, entered, or 
sold, unless the Board requires that a return be filed for a different period. 
A terminal operator who also is a position holder in diesel fuel within the 
terminal or is jointly and severally liable for the tax is required to file both 
the terminal operator return and the supplier return. 

(b) Imposition of Tax. Tax applies to each supplier as follows: 
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( 1 ) Blender. A blender is required to pay the tax on the removal or sale 
of diesel fuel blended outside the bulk transfer/terminal system. The 
number of gallons of blended diesel fuel subject to the tax is the differ- 
ence between the total number of gallons of blended diesel fuel removed 
or sold and the number of gallons of tax-paid diesel fuel used to produce 
the blended fuel. 

(2) Enterer. 

(A) An enterer is required to pay the tax when the enterer imports die- 
sel fuel into the state by means outside of the bulk transfer/terminal sys- 
tem. 

(B) An enterer is required to pay the tax when the enterer removes or 
sells diesel fuel within a pipeline or terminal to an unlicensed person. 

(C) An enterer is required to pay the tax when the entry is by bulk trans- 
fer and the enterer is not a licensed supplier. 

(D) For purposes of proper imposition of tax, entry occurs when fuel 
is brought into the state, provided, however, that when entry is by bulk 
transfer, entry occurs as follows: 

( 1 ) When fuel is received at a marine terminal, entry occurs at the land- 
slide of the flange. 

(2) When fuel is removed from a vessel in this state to a lighter for the 
purpose of lightering, entry occurs at the vessel side of the flange upon 
the removal of fuel from a vessel in this state to the lighter; provided, 
however, that if the lighter unloads or discharges the fuel at a marine ter- 
minal, then entry occurs at the land side of the flange as to the fuel re- 
ceived at the marine terminal. As used herein, "lightering" is the use of 
small, shallow-draft boats in transshipment to shore of oil or other fuel 
from a large, deep-draft vessel unable to dock at shore facilities because 
of shallow water. The small boats are called lighters. 

(3) When fuel is removed from a vessel in this state to another vessel 
in this state, and the fuel is not unloaded or discharged at a marine termi- 
nal, then entry occurs when the fuel is brought into the state. 

(3) Position Holder. 

(A) A position holder that holds an inventory position in the diesel fuel 
as reflected on the records of the terminal operator is required to pay the 
tax when the diesel fuel is removed from the terminal rack. 

(B) A position holder is required to pay the tax when the position hold- 
er removes or sells diesel fuel within or without the bulk transfer/terminal 
system to an unlicensed person. 

(C) For reporting periods commencing on or after January 1 , 2007, a 
position holder that delivers diesel fuel to a receiving supplier under a 
two-party exchange contract shall remain liable for the tax due on the re- 
moval of diesel fuel from the terminal rack unless all Regulation 1423 
requirements are met. 

(4) Refiner. 

(A) A refiner is required to pay the tax when the diesel fuel is removed 
at a terminal rack located at a refinery. 

(B) A refiner is required to pay the tax when the removal of diesel fuel 
is by bulk transfer (e.g., transfer by pipeline or vessel) and the refiner or 
the owner of the diesel fuel immediately before the removal is not a li- 
censed supplier. 

(C) A refiner is required to pay the tax when the refiner removes or 
sells diesel fuel within or without the bulk transfer/terminal system to an 
unlicensed person. 

(D) For reporting periods commencing on or after January 1, 2007, a 
refiner that delivers diesel fuel to a receiving supplier under a two-party 
exchange contract shall remain liable for the tax due on the removal of 
diesel fuel from the terminal rack located at a refinery unless all Regula- 
tion 1423 requirements are met. 

(5) Terminal Operator. A terminal operator is jointly and severally h- 
able for and may be required to pay the tax when the diesel fuel is re- 
moved at the rack if both subsections (A) and (B) below apply, or if sub- 
section (C) appHes: 

(A) The position holder with respect to the diesel fuel is a person other 
than the terminal operator and is not a licensed supplier. 

(B) The terminal operator is not a licensed supplier and either (i) does 
not have an unexpired notification certificate from the position holder as 



required by the Internal Revenue Service or (ii) has an unexpired notifi- 
cation certificate from the position holder, but has reason to believe or 
knows that any information in the certificate is false. 

(C) The terminal operator provides any person with a bill of lading, 
shipping paper, or similar document which falsely indicates that the 
undyed or unmarked diesel fuel which is removed from the terminal is 
dyed or marked in accordance with the United States Environmental Pro- 
tection Agency or the Internal Revenue Service requirements. 

(6) Throughputter. A throughputter is required to pay the tax when the 
throughputter removes or sells diesel fuel within or without the bulk 
transfer/terminal system to a person who is not a licensed supplier. 
NOTE: Authority cited: Sections 60063 and 60601, Revenue and Taxation Code. 
Reference: Sections 60003. 60004, 60006, 60007, 60008, 60009. 60010. 60011, 
60012, 60013, 60015. 60021, 60022, 60023, 60029, 60030. 60031, 60032. 60033, 
60035, 60050, 6005 1, 60052, 60053, 60054, 60055, 60059, 60060, 60061 , 60062, 
60063, 60131 and 60201, Revenue and Taxation Code. 

History 

1. New article 2 (sections 1420-1422) and section filed 3-1-99; operative 
3-31-99 (Register 99, No. 10). 

2. Amendment of section and Note filed 6-1 1-2002; operative 7-1 1-2002 (Reg- 
ister 2002, No. 24). 

3. New subsections (b)(3)(C) and (b)(4)(D) and amendment of Note filed 
9-8-2006; operative 10-8-2006 (Register 2006, No. 36). 

§1421. Successor's Liability. 

(a) Duty to Withhold from the Purchase Price. The requirement that 
a successor or purchaser of a business or stock of goods withhold a suffi- 
cient amount of the purchase price to cover the tax liability of the seller, 
arises only in the case of the purchase and sale of a business or stock of 
goods under a contract, which provides for the payment to be made to the 
seller or to a person designated by the seller of a purchase price consisting 
of money or property or the assumption of liabilities and only to the ex- 
tent thereof and does not arise in connection with other transfers of a 
business such as assignments for the benefit of creditors, foreclosures of 
mortgages, or sales by trustees in bankruptcy. 

(b) Amounts to Which Liability Extends. The liability of the successor 
or purchaser of a business or stock of goods extends to amounts incurred 
with reference to the operation of the business by the predecessor or any 
former owner, including the sale thereof, even though not then deter- 
mined against the former owner, which include taxes, interest thereon to 
the date of payment of the taxes, and penalties, including penalties for 
nonpayment of taxes, negligence, intentional disregard, fraud, or intent 
to evade the tax. 

(c) Release From Obligation. The purchaser of the business or stock 
of goods will be released from further obhgation to withhold from the 
purchase price if the purchaser obtains a certificate from the Board stat- 
ing that no taxes, interest, or penalties are due from a predecessor. The 
purchaser will also be released if he or she makes a written request to the 
Board for a certificate and if the Board does not issue the certificate or 
mail to the purchaser a notice of the amount of the tax, interest, and penal- 
ties that must be paid as a condition of issuing the certificate within 60 
days after the later of the following dates: 

(1) The date the Board receives a written request from the purchaser 
for a certificate. 

(2) The date the former owner's records are made available for audit. 

The certificate may be issued after the payment of all amounts due, in- 
cluding taxes, interest, and penalties, according to the records of the 
Board as of the date of the certificate, or after the payment of the amounts, 
including amounts not yet ascertained, is secured to the satisfaction of the 
Board. 

(d) Enforcement of Obligation. 

( 1 ) The obligation is enforced by service of a notice of successor liabil- 
ity not later than three years after the date the Board receives written no- 
tice of the purchase of the business or stock of goods. The successor may 
petition the Board for reconsideration of the liability within 30 days after 
service. The liability becomes final, and the amount is due and payable, 
in the same manner as determinations and redeterminations of other die- 
sel fuel tax liability. 
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(2) A successor may be relieved of any penalty included in the notice 
of successor liability regardless of when the notice was issued, if it is de- 
termined by the Board that failure by the successor to withhold a suffi- 
cient amount of the purchase price to cover the liability of the former 
owner was due to reasonable causes and circumstances beyond the con- 
trol of the successor and occurred even though the successor exercised 
ordinary care and was not willfully negligent. A successor seeking relief 
of a penalty must file a written statement with the Board under penalty 
of perjury stating the facts upon which he or she bases the claim for relief. 

(e) Separate Business Locations. Where one person operates several 
business establishments, each at a separate location, each establishment 
is a separate "business" and has a separate "stock of goods" for purposes 
of determining the liability of a successor. A purchaser of the business 
or stock of goods of any such establishment is subject to liability as a suc- 
cessor with respect to that establishment even if he or she does not pur- 
chase the business or stock of goods of all the establishments. 

(f) Purchase of a Portion of a Business. A person who purchases a por- 
tion of a business or stock of goods may become liable as a successor as, 
for example, where the purchaser purchases substantially all of the busi- 
ness or stock of goods or where the business or stock of goods is pur- 
chased by two or more persons. In cases of doubt as to possible liability, 
the purchaser should obtain a certificate as provided in (c) above. 
NOTE: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Sections 60471, 60472, 60473 and 60474, Revenue and Taxation Code. 

History 
1. New section filed 3-1-99; operative 3-31-99 (Register 99, No. 10). 

§ 1422. Relief from Liability. 

A person may be relieved from the liability for the payment of the die- 
sel fuel tax, including any penalties and interest added to those taxes, 
when that liability resulted from the failure to make a timely return or a 
payment and such failure was found by the board to be due to reasonable 
reliance on written advice given by the board as described in California 
Code of Regulations, Title 18, Section 4902. 

NOTK: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Section 60210, Revenue and Taxation Code. 

History 

1. New section filed 3-1-99; operative 3-31-99 (Register 99, No. 10). 

2. Amendment of section and Note filed 6-1 1-2002; operative 7-1 1-2002 (Reg- 
ister 2002, No. 24). 

3. Amendment filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 1423. Two-Party Exchange. 

(a) General. In a typical two-party exchange, two suppliers who own 
diesel fuel in terminals, i.e., who are position holders (pursuant to Section 
60010 of the Revenue and Taxation Code), agree to give each other ac- 
cess to the diesel fuel each owns. Both suppliers have customers in the 
same terminal areas. One supplier (the delivering supplier) owns fuel in 
one terminal, and the other supplier (the receiving supplier) owns fuel, 
usually in a different terminal. Each supplier agrees to exchange fuel it 
owns for fuel the other supplier owns. A two-party exchange contract al- 
lows each supplier to have rack removal capability at a terminal where 
the other supplier is a position holder, in order to supply fuel to its cus- 
tomers in that terminal area. The receiving supplier takes the place of the 
delivering supplier when the diesel fuel is removed from the terminal at 
the rack. A two-party exchange may involve fuel held in terminals lo- 
cated in one or more states and may involve one or more types of fuel. 
For purposes of this regulation, however, at least one of the terminals in- 
volved in a two-party exchange must be located in this state, and the re- 
quirements for reporting transactions to the Board pursuant to this regu- 
lation pertain only to transactions involving terminals located in this 
state. 

(b) Definitions. 

(1) Notwithstanding Section 60048 of the Revenue and Taxation 
Code, "two-party exchange" means a transaction, other than a sale, that 
occurs at the time of removal of diesel fuel across the rack and that meets 
all the following conditions: 



(A) The terminal operator, delivering supplier, and the receiving sup- 
plier are each registered with the Board to file electronically and have 
filed electronically with respect to the subject two-party exchange; and 

(B) The terminal operator treats the receiving supplier in its books and 
records as the person that removes the diesel fuel across a terminal rack 
for purposes of reporting the two-party exchange to the Board: and 

(C) The two-party exchange is the subject of a written contract be- 
tween the delivering supplier and the receiving supplier, acceptable evi- 
dence of which includes, but is not limited to, exchange statements, ex- 
change differential invoices, exchange reconciliations, or any other 
similar writing between the parties; and 

(D) All of the reporting requirements set forth in subdivisions (d) and 
(e) of this section are met. 

(2) "Delivering supplier" means a supplier licensed pursuant to Sec- 
tion 601 3 1 of the Revenue and Taxation Code, who is the position holder 
of the diesel fuel in the terminal on whom the diesel fuel tax is imposed 
on removal of diesel fuel from the rack for all purposes other than for a 
two-party exchange. 

(3) "Receiving supplier" means a supplier licensed pursuant to Section 
60131 of the Revenue and Taxation Code, on whom the diesel fuel tax 
is imposed only on removal of diesel fuel from the rack as the receiving 
supplier under a two-party exchange. 

(4) "Terminal" as defined in Section 60033 of the Revenue and Taxa- 
tion Code, includes, for purposes of this regulation, a terminal located at 
a refinery. 

(c) Liability for Tax. 

( 1 ) The delivering supplier is primarily liable for taxes imposed under 
Section 60051 or Section 60032(a) of the Revenue and Taxation Code, 
except, when a transacfion safisfies the conditions and requireinents for 
a two-party exchange, the delivering supplier shall be relieved of diesel 
fuel tax liabihty and the receiving supplier shall be liable for payment of 
diesel fuel taxes on the diesel fuel removed pursuant to the two-party ex- 
change. 

(2) The receiving supplier must report the two-party exchange and re- 
mit any tax due on a tax return filed within three months after the close 
of the calendar month in which the diesel fuel was received. The receiv- 
ing supplier may claim a refund for any amounts applied by the Board to 
the account of the receiving supplier under a two-party exchange con- 
tract. When all parties report a transacfion as a two-party exchange, the 
receiving supplier may not file a claim for refund of the tax on the 
grounds that the transaction was not a two-party exchange. 

(3) If the receiving supplier fails to report or remit taxes in conformity 
with this regulafion, then the delivering supplier shall remain primarily 
liable for taxes due on the removal of the diesel fuel from the rack. 

(d) Reporring Requirements — Generally. 

(1) The terminal operator must report to the Board the two-party ex- 
change of diesel fuel between the delivering supplier and the receiving 
supplier. 

(2) The terminal operator, the delivering supplier, and the receiving 
supplier must each use the same idenfifying informafion (e.g., bill of lad- 
ing number) to refer to or otherwise report the subject two-party ex- 
change. 

(3) The terminal operator, the delivering supplier, and the receiving 
supplier must each enter the same fuel type on any report that includes 
a two-party exchange. 

(e) Reporfing Requirements — Delivering and Receiving Suppliers. 
The following reporting requirements must be met in order for an ex- 
change of diesel fuel to qualify as a two-party exchange and to shift the 
diesel fuel tax liability from the delivering supplier to the receiving sup- 
plier. 

(1) The delivering supplier must report the two-party exchange and 
idenfify the receiving suppUer to the terminal operator; and 

(2) The delivering supplier must report to the Board a tax-free delivery 
of diesel fuel to the receiving supplier; and 
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(3) The receiving supplier must report to the Board a tax-free receipt 
of diesel fuel from the delivering supplier; and 

(4) The receiving supplier must report to the Board the rack removal 
of diesel fuel to its customers and the amount of tax due. 

(0 Operative Date. The provisions of this regulation are operative Jan- 
uary 1, 2007. 

NOTE: Authority cited: Sections 60063 and 60601, Revenue and Taxation Code. 
Reference; Section 60051, 60052, 60053, 60054, 60063, 60131, 60201, 60204, 
60604 and 60605, Revenue and Taxation Code. 

History 
1. New section filed 9-8-2006; operative 10-8-2006 (Register 2006. No. 36). 

§ 1425. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTti: Authority cited: Section 60250, Revenue and Taxation Code. Reference: 
Sections 60250 and 60252, Revenue and Taxation Code. 

History 

1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 



Article 3. Exemptions and Refunds 

§ 1430. Shipments out of State. 

(a) Exports of Ex-Tax Diesel Fuel. The diesel fuel tax does not apply 
to the export of ex-tax diesel fuel. To qualify for an exemption from die- 
sel fuel tax on the export of ex-tax diesel fuel, the supplier must claim 
the exemption on the return filed for the period in which the export oc- 
curred. Suppliers who erroneously pay tax on exports of ex-tax diesel 
fuel may file a claim for refund with the Board pursuant to Revenue and 
Taxation Code Sections 60521 through 60524 in order to obtain a refund 
of or credit for the amount of tax so paid. 

(1) For purposes of this subdivision, "export" means the delivery or 
shipment from a point in this state to a point outside of the state when pur- 
suant to the contract of sale the diesel fuel is shipped by a supplier by any 
of the following means: 

(A) Facilities operated by the supplier. 

(B) Delivery by the supplier to a carrier, customs broker, or forwarding 
agent, whether hired by the purchaser or not, for shipment to the out-of- 
state point. 

(C) Delivery by the supplier to any vessel clearing from a port of this 
state for a port outside of this state and actually exported from this state 
in the vessel. 

(2) For purposes of this subdivision, "carrier" means a person who is 
regularly engaged in the business of transporting for compensation prop- 
erty owned by other persons and includes both common and contract car- 
riers. An individual or firm does not become a "carrier" simply by being 
designated by a purchaser to receive and ship goods to a point outside this 
state. 

(3) For purposes of this subdivision, "forwarding agent" means a per- 
son or firm regularly engaged in the business of preparing property for 
shipment or arranging for its shipment. An individual or firm does not be- 
come a "forwarding agent" simply by being designated by a purchaser 
to receive and ship goods to a point outside this state. 

(b) Exports of Tax-Paid Diesel Fuel. A person who exports diesel fuel 
on which tax has been paid may file a claim for refund with the Board pur- 
suant to Revenue and Taxation Code Sections 60501 through 60512 in 
order to obtain a refund of the amount of tax so paid. For purposes of this 
subdivision, the seller is deemed to be the exporter of diesel fuel when 
the diesel fuel is delivered to an out-of-state location by facilities of the 
seller or by common carrier on behalf of the seller, and the purchaser is 
deemed to be the exporter of diesel fuel when the diesel fuel is delivered 
to an out-of-state location by facilities of the purchaser or by common 
carrier on behalf of the purchaser. 

( 1 ) All claims for refund of tax paid on exported diesel fuel must be 
supported by, and the claim for refund covering the export must contain 
the following: 



(A) The name, address, telephone number, and permit number of the 
person that sold the diesel fuel to the claimant. 

(B) The date the diesel fuel was purchased. 

(C) A statement by the claimant that the diesel fuel covered by the 
claim did not contain visible evidence of dye. 

(D) A statement, which may appear on the invoice or similar docu- 
ment, by the person that sold the diesel fuel to the claimant that the diesel 
fuel sold did not contain visible evidence of dye. 

(E) The total amount of diesel fuel covered by the claim. 

(F) A properly executed bill of lading or similar document furnishing 
proof of exportation by the claimant. 

(2) In lieu of claiming a refund of tax for export of tax-paid diesel fuel, 
if the claimant is a supplier, the claimant may take a credit on its diesel 
fuel tax return for tax-paid diesel fuel when, pursuant to the contract of 
sale, the diesel fuel is required to be shipped and is shipped to a point out- 
side of this state by the supplier claiming the credit by any of the means 
described in subdivision (a)( 1 ) above. The credit must be claimed on a 
return filed within three months after the close of the calendar month in 
which the export occurred. If the credit is not claimed on a return filed 
within three months after the close of the calendar month in which the ex- 
port occurred, the supplier must file a claim for refund pursuant to Reve- 
nue and Taxation Code Sections 60501 through 60512 and this subdivi- 
sion in order to obtain a refund of the amount of taxes paid. 

(c) Documentation. Any person claiming an exemption, refund or 
credit under this regulation must retain documentation to support the ob- 
ligation to deliver diesel fuel out of state and to support the actual delivery 
of diesel fuel at an out of slate location. Documentation may include, but 
is not limited to, contracts, bills of lading, delivery tickets, invoices and 
rack meter readings. The person claiming the exempfion, refund or credit 
has the burden of proving that the diesel fuel was exported. 

(d) Diversion of Diesel Fuel. Diesel fuel is not exported if it is diverted 
in transit or for any reason it is not actually delivered outside of the state, 
regardless of documentary evidence held by the person expordng the die- 
sel fuel respecfing delivery of the diesel fuel to a carrier for out-of-state 
shipment or to a vessel clearing for an out-of- state port. 

NOTE: Authority cited: Secfion 60601, Revenue and Taxation Code. Reference: 
Sections 60033, 60100, 60201, 60501-60512, 60521-60524 and 60604, Revenue 
and Taxation Code. 

History 

1. New article 3 (sections 1430-1433) and section filed 3-1-99; operative 
3-31-99 (Register 99, No. 10). 

2. Amendment of subsection (b)(2) filed 6-1 1-2002; operative 7-1 1-2002 (Reg- 
ister 2002, No. 24). 

§ 1431. Diesel Fuel Used on a Farm for Farming Purposes. 

The following provisions and definitions apply for purposes of the ex- 
empfion from the backup tax pursuant to Revenue and Taxation Code 
Section 60100(a)(5)(A), and the refund of tax to the ultimate vendor pur- 
suant to Revenue and Taxadon Code Section 60502. 

(a) The term "used on a farm for farming purposes" applies only to die- 
sel fuel which is used (i) in carrying on a trade or business of farming, (ii) 
on a farm in California, and (iii) for farming purposes. 

(b) A person will be considered to be engaged in the "trade or business 
of farming" if the person culfivates, operates, or manages a farm for gain 
or profit, either as an owner or a tenant. A person engaged in forestry or 
the growing of timber is not thereby engaged in the trade or business of 
farming. A person who operates a garden plot, orchard, or farm for the 
primary purpose of growing produce for the person's own use is not con- 
sidered to be engaged in the trade or business of farming. Generally, the 
operafion of a farm does not constitute the carrying on of a trade or busi- 
ness if the farm is occupied by a person primarily for residential purposes 
or is used primarily for pleasure, such as for the entertainment of guests 
or as a hobby. 

(c) The term "farm" is used in its ordinary and accepted sense, and gen- 
erally means land used for the production of crops, fruits, or other agri- 
cultural products or for the sustenance of livestock or poultry. The term 
"livestock" includes cattle, hogs, horses, mules, donkeys, sheep, goats, 
and captive fur-bearing animals. The term "poultry" includes chickens, 
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turkeys, geese, ducks, and pigeons. Thus, a farm includes livestock, 
dairy, poultry, fish, fruit, fur-bearing animals, and truck farms, planta- 
tions, ranches, nurseries, ranges, orchards, feed yards for fattening cattle, 
and greenhouses and other similar structures used primarily for the rais- 
ing of agricultural or horticultural commodities. Greenhouses and other 
similar structures that are used primarily for purposes other than the rais- 
ing of agricultural or horticultural commodities do not constitute farms, 
as for example, stmctures that are used primarily for the display, storage, 
fabrication, or sale of wreaths, corsages, and bouquets. A fish farm is an 
area where fish are grown or raised, as opposed to merely caught or har- 
vested. 

(d) Diesel fuel will be considered to be used for "farming purposes" 
when it is used on a farm by the owner, tenant, or operator of the farm in 
connection with the activities described in this subdivision. Diesel fuel 
will be considered to be used for "farming purposes" when it is used on 
a farm by a person other than the owner, tenant, or operator of the farm 
for any of the purposes described in subdivision (d)(1). 

( 1 ) Cultivating the soil, raising or harvesting any agricultural or horti- 
cultural commodity, or raising, shearing, feeding, caring for, training, or 
managing livestock, poultry, bees, or wildlife. Examples of operations 
which are considered to be operations for "farming purposes" within the 
meaning of this paragraph include plowing, seeding, fertilizing, weed 
killing, corn or cotton picking, threshing, combining, baling, silo filling, 
and chopping silage. 

(2) Handling, drying, packing, grading, or storing any agricultural or 
horticultural commodity in its unmanufactured state, but only if the own- 
er, tenant, or operator produced more than one-half of the commodity 
which was so treated during the year covered by the exemption certificate 
described in Revenue and Taxation Code Section 60503 which supports 
the claim for refund. 

(3) Planting, cultivating, caring for, or cutting of trees that is incidental 
to the farming operations of the farm on which it is performed or inciden- 
tal to the farming operations of the owner, tenant, or operator of the farm, 
or in connection with the preparation (other than milling) of trees for mar- 
ket that is incidental to these farming operations. These operations in- 
clude the felling of trees and cutting them into logs or firewood but do 
not include sawing logs into lumber, chipping, or other milling opera- 
tions. Operations of the prescribed character will be considered inciden- 
tal to farming operations only if they are of a minor nature in comparison 
with the total farming operations involved. Therefore, a tree farmer or 
timber grower may not claim a refund under Revenue and Taxation Code 
Section 60502 with respect to diesel fuel used in connection with the 
trade or business of tree farming or timber growing. 

(4) Operation, management, conservation, improvement, or mainte- 
nance of the farm and its tools and equipment. The activities included are 
those which contribute in any way to the conduct of the farm as such, as 
distinguished from any other enterprise in which the owner, tenant, or op- 
erator may be engaged. Examples of included operations are clearing 
land, repairing fences and farm buildings, building terraces or irrigation 
ditches, cleaning tools or farm machinery, and painting farm buildings. 
Since the diesel fuel must be used by the owner, tenant, or operator of the 
farm to which the operations relate, diesel fuel used by an organization 
which contracts with a farmer to renovate his farm properties is not used 
for farming purposes. Diesel fuel used in a lawn mower for maintaining 
a lawn is not used for farming purposes. 

(e) Diesel fuel used in connection with the following operations which 



may occur on a farm will not be considered to be used for farming pur- 
poses: 

(1) Canning, freezing, packaging, or processing operations. Thus, for 
example, although diesel fuel used on a farm in connection with the pro- 
duction or harvesting of maple sap or oleoresin from a living tree is con- 
sidered to be used for farming purposes under paragraph (d)( 1 ) above, 
diesel fuel used in the processing of maple sap into maple syrup or maple 
sugar or used in the processing of oleoresin into gum spirits of turpentine 
or gum resin is not used for farming purposes, even though these process- 
ing operations are conducted on a farm. 

(2) Processing operations which change a commodity from its raw or 
natural state, or operations performed with respect to a commodity after 
its character has been changed from its raw or natural state by a process- 
ing operation. For example, diesel fuel used for the extraction of juices 
from fmits or vegetables is used in a processing operation which changes 
the character of the fruits or vegetables from their raw or natural state and 
will not be considered to be used for "farming purposes." 

(f) The diesel fuel tax does not apply to diesel fuel used in the operation 
of an implement of husbandry, truck or farm tractor which does not re- 
quire registration under the Vehicle Code, which is used on a farm ibr 
farming purposes and which only incidentally is operated upon a high- 
way in moving between farms or parts of farms which are in close prox- 
imity. For purposes of this subdivision, "incidentally operated" does not 
include the use of agricultural vehicles for the transportation of persons 
or property upon the highways in an operation which requires registra- 
tion of the vehicle under the Vehicle Code. 

NOTE: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Sections 60036, 60037, 60038, 60058, 60100, 60151, 60501, 60502 and 60512, 
Revenue and Taxation Code. 

History 

1. New section filed 3-1-99; operative 3-31-99 (Register 99, No. 10). 

§ 1432. Other Nontaxable Uses of Diesel Fuel in a Motor 
Vehicle. 

(a) Power Take-Off Equipment. 

( 1 ) A person may claim a refund for tax paid on diesel fuel used to operate 
power take-off equipment. Power take-off equipment is generally de- 
fined to be an accessory which is mounted onto a transmission allowing 
power to be transferred outside the transmission to a shaft or driveline. 
The accessory is usually either a small gearbox with an external shaft, or 
a short shaft with a driveline yoke assembly for attaching an external 
driveline. The vehicle's transmission must be specially designed for a 
power take-off. 

(2) Power take-off equipment may be found, for example, on boom 
trucks (block boom), bulk feed trucks, car carriers or trucks with hydrau- 
lic winches, carpet cleaning vans, cement mixers, distribution trucks (hot 
asphalt), dump trailers, dump trucks, fire trucks, leaf trucks, lime spread- 
ers, line trucks (digger/derrick), aerial lift trucks, milk tank trucks, mo- 
bile cranes, pneumatic tank trucks, refrigeration trucks, salt spreaders 
(dump with spreader), sanitation trucks, seeder trucks, semi-wreckers, 
service trucks with jackhammers, pneumatic drills, sewer cleaning 
trucks (sewer jet, sewer vactor), snow plows, spray trucks, sweeper 
trucks, tank trucks, tank transports and wreckers. 

(b) Off-Highway Use. 

(1 ) A person may claim a refund for tax paid on diesel fuel used off the 
highway. "Off the highway" includes private property, a way or place 
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permanently or temporarily closed to public use for the purpose of vehic- 
ular travel, or any way or place used for vehicular travel which is not a 
highway as defined in Regulation 1411. 

(2) If the diesel fuel is used in the operation of construction equipment 
which is exempt from registration under the Vehicle Code, the user must 
establish to the satisfaction of the Board that the diesel fuel is used in the 
operation of the construction equipment while operated within the con- 
fines or limits of a construction project and only incidentally operated on 
the highway within such confines or limits. 

(3) As used in subdivision (2), "incidentally operated" does not in- 
clude the use of special construction equipment for the transportation of 
persons or property upon the highways in an operation which requires 
registration of the vehicle under the Vehicle Code. 

(c) Refunds. Persons who acquire diesel fuel tax paid and subsequent- 
ly use the diesel fuel in power take-off equipment or off the highway are 
entitled to a refund of the diesel fuel tax paid for that fuel. Persons claim- 
ing a refund may use any method to calculate the amount of refund, in- 
cluding computing a percentage of the fuel used for nontaxable purposes. 
It is the responsibility of the person claiming the refund to document and 
support the amount claimed. 

(d) Idle Time. Diesel fuel consumed in motor vehicles on the highway 
is subject to the diesel fuel tax whether the motor vehicle is moving or 
idling, and no refunds will be allowed for diesel fuel tax paid on diesel 
fuel which is used to idle a vehicle on the highway. If the vehicle is idling 
on the highway while power take-off equipment is in use, a refund will 
be allowed for the diesel fuel tax paid on that portion of the diesel fuel 
which is used to operate the power take-off equipment; however, no re- 
fund will be allowed for the diesel fuel tax paid on that portion of the die- 
sel fuel which is used for idling. 

NOTE: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Sections 60016, 60019, 60026, 60501 and 60502, Revenue and Taxation Code. 

History 
1. New section filed 3-1-99; operative 3-31-99 (Register 99, No. 10). 

§ 1433. Refund of Tax on Diesel Fuel Lost in the Course of 
Handling, Transportation, or Storage. 

(a) The Board will refund the tax paid on diesel fuel which is lost in 
the course of handling, transportation or storage provided that; 

( 1 ) The tax-paid diesel fuel was lost under circumstances beyond the 
claimant's control such as fire, flood, accidental spillage or leakage, or 
natural catastrophe; or 

(2) The tax-paid diesel fuel was lost through the accidental conversion 
of undyed diesel fuel to dyed diesel fuel; or 

(3) The tax-paid diesel fuel was lost through the intentional conver- 
sion of undyed diesel fuel to dyed diesel fuel in the ordinary course of 
handling (such as purging hoses). 

(b) Tax-paid diesel fuel will qualify as lost under subsections (a)(2) 
or (3) above only if the fuel that was converted from undyed fuel to dyed 
fuel is sold as dyed diesel fuel. 

(c) No refund will be made based on losses of diesel fuel which occur 
due to evaporation or shrinkage. 

(d) A person who loses fuel in the course of handling, transportation 
or storage may file a claim for refund with the Board pursuant to Revenue 
and Taxation Code Sections 60501 through 605 1 2 in order to obtain a re- 
fund of the diesel fuel tax paid on the lost fuel. 

NOTti: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Sections 60501--60512, Revenue and Taxation Code. 

History 
1. New section filed 3-1-99; operafive 3-31-99 (Register 99, No. 10). 

§ 1434. Sales of Diesel Fuel to the United States and its 
Agencies and Instrumentalities. 

(a) In General. The diesel fuel tax does not apply to the sale of diesel 
fuel to the United States and its agencies and instrumentalities. Examples 
of the United States and its agencies and instrumentalities include, but are 
not limited to, the American Red Cross, U.S. Postal Service, branches of 



the armed services, military exchanges, and agencies such as the USDA 
Forest Service and the Department of Housing and Urban Development. 

(b) Sales of Ex-Tax Diesel Fuel. A supplier licensed under the Diesel 
Fuel Tax Law that makes sales of ex-tax diesel fuel to the United States 
and its agencies and instrumentalities, may claim an exemption on its die- 
sel fuel tax return. 

(c) Sales of Tax-Paid Diesel Fuel. 

(1 ) A supplier licensed under the Diesel Fuel Tax Law that makes sales 
of tax-paid diesel fuel to the United States and its agencies and instru- 
mentalities may claim a credit on its diesel fuel tax return. The tax-paid 
fuel may be sold in bulk or through any company-owned retail service 
station. 

(2) A person licensed as an ultimate vendor under the Diesel Fuel Tax 
Law who makes a sale of tax-paid fuel to the United Slates and its agen- 
cies and instrumentalities may claim a refund on its diesel fuel tax claim 
for refund referenced in subdivision (d). 

(3) A diesel fuel seller not required to be licensed under the Diesel Fuel 
Tax Law, including, but not limited to, a wholesaler, access card issuer 
or service station operator may file a claim for refund of tax on its sales 
of tax-paid diesel fuel to the United States and its agencies and instru- 
mentalities as to those gallons of diesel fuel it sells ex-tax to the United 
States and its agencies and instrumentalities. The claim for refund may 
only be filed by the person that owned the tax-paid diesel fuel and direct- 
ly sold the tax-paid diesel fuel to the United States and its agencies and 
instrumentalities. 

"Access card issuer" means a person that issues to a customer an ac- 
cess card or code or similar access device which entitles the customer to 
obtain fuel owned by the access card issuer at participating fuel dispens- 
ing sites. As used in this regulation "fuel owned by the access card issuer" 
means fuel owned by the access card issuer at its own fuel dispensing site 
or fuel purchased by the access card issuer from an operator of a fuel dis- 
pensing site at the time that the fuel is dispensed to the United States and 
its agencies and instrumentalities. 

(d) Contents of Claim for Refund. A claim for refund filed by a diesel 
fuel seller who is not an ultimate vendor shall contain the information re- 
quired by Revenue and Taxation Code § 60501(b). A claim for refund 
filed by an ultimate vendor shall contain the informafion required by 
Revenue and Taxation Code § 60502(c). 

(e) Documentation for Bulk Transactions. Any person claiming an ex- 
emption, credit, or refund for bulk sales of diesel fuel to the United States 
and its agencies and instrumentalities, must retain supporting documen- 
tation. Documentation may include, but is not limited to: 

(1) A copy of the United States government purchase order or order 
documentation authorizing the purchase of the diesel fuel. 

(2) A copy of the billing invoice or other documents identifying the 
United States and its agencies and instrumentalities as the purchaser of 
the diesel fuel, the invoice billing date, the invoice billing number, the 
number of diesel fuel gallons sold to the United States and its agencies 
and instrumentalities and a clear indication that no diesel fuel tax reim- 
bursement was collected from the United States and its agencies and 
instrumentalities. 

(3) Documentation showing that the diesel fuel in question was ac- 
quired ex-tax by a licensed supplier claiming the exemption. 

(4) Documentation showing that the diesel fuel in question was ac- 
quired tax-paid by a person claiming the credit or refund. 

(f) Documentation for Non-Bulk Transactions. Any person claiming 
a credit or filing a claim for refund on retail sales of tax-paid fuel sold 
in non-bulk quantities, including credit card sales to the United States 
and its agencies and instrumentalities, must retain supporting documen- 
tation. Documentation may include, but is not limited to: 

(1) A copy of the billing invoice or other documentation identifying 
the United States and its agencies and instrumentalities as the purchaser 
of the diesel fuel, the invoice billing date, the invoice billing number, the 
number of diesel fuel gallons sold to the United Slates and its agencies 
and instrumentalities and a clear indication that no diesel fuel tax reim- 
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bursement was collected from the United States and its agencies and 
instrumentalities. 

(2) Documentation showing that the diesel fuel in question was ac- 
quired tax-paid by a person claiming the credit or refund. 

(3) A copy of the credit card receipt or listing of credit card transac- 
tions provided by the card processor, identifying the United States and 
its agencies and instrumentalities as the purchaser of the diesel fuel, the 
date of the transaction, the record number of the receipt, and the number 
of diesel fuel gallons sold to the purchaser. 

(4) A copy of the charge back of the tax to the retailer by the credit card 

processor. 

NOTE: Authority cited: Section 60601. Revenue and Taxation Code. Reference: 
Sections 60100, 60501, 60502 and 60508, Revenue and Taxation Code. 

History 
1. New section filed 5-13-2002; operative 6-12-2002 (Register 2002, No. 20). 

§ 1435. Tax Paid Twice on Diesel Fuel. 

(a) A supplier who removes diesel fuel from a terminal rack on which 
a prior tax was paid to the state may either file a claim for refund with the 
Board or in lieu of a refund take a credit on its tax return. 

(b) Conditions to Allow a Credit on a Tax Return. 
The credit will be allowed only if: 

( 1 ) A tax imposed on the diesel fuel by Revenue and Taxation Code 
Sections 60051 and 60052 was paid to the state by reporting the gallons 
on a tax return and was not credited or refunded (the "first tax" or "first 
taxpayer"); 

(2) After imposition of the first tax, another tax was imposed on the 
diesel fuel by Revenue and Taxation Code Sections 6005 1 and 60052 and 
was paid to the state by reporting the gallons on a tax return (the "second 
tax" or "second taxpayer"); 

(3) The person that paid the second tax to the state claims a credit on 
a tax return filed within three months after the close of the calendar month 
in which the second tax was reported to the state; 

(4) The person that paid the first tax to the State has met the reporting 
requirements of paragraph (c) of this secfion; and 

(5) A copy of the first taxpayer's report and any copies of statements 
of subsequent seller must be retained for inspection by the Board with the 
tax return on which the credit is claimed. 

(c) ReporUng Requirements. 

(1) Reporting by persons paying the first tax. 

Except as provided in paragraph (c)(2) of this secfion, the person that 
paid the first tax under Revenue and Taxafion Code Section 60051 and 
60052 (the first taxpayer) must file a report that is in substantially the 
same form as the model report provided in Exhibit A and contains all in- 
formafion necessary to complete such model report (the first taxpayer' s 
report). A first taxpayer's report must be retained for inspection by the 
Board with the tax return on which the first tax was paid or reported. 

(2) Opfional reporting for certain taxable events. 

Paragraph (c)(1) does not apply with respect to a tax imposed under 
Revenue and Taxafion Code Section 6005 1 (removal at a terminal rack), 
Revenue and Taxafion Code Secfion 60052(b)(2) (nonbulk entries into 
the state), or Revenue and Taxafion Code Section 60052(d) (removals or 
sales by blenders). However, if the person liable for the tax expects that 
another tax will be imposed under Revenue and Taxation Code Sections 
6005 1 and 60052 with respect to the fuel, that person should file a first 
taxpayer's report. 

(3) Information provided to subsequent owners, etc. 
(A) By Person Required to File First Taxpayer's Report. 

A first taxpayer required to file a first taxpayer's report under para- 



graph (c)(1) of this secfion must give a copy of the report to: 

1 . The person to whom the first taxpayer sells the diesel fuel within the 
bulk transfer/terminal system; or 

2. The owner of the diesel fuel immediately before the imposition of 
the first tax, if the first taxpayer is not the owner at that time. 

(B) By Person Filing Opfional First Taxpayer's Report. 

A first taxpayer filing a first taxpayer's report under paragraph (c)(2) 
of this section should give a copy of the report to: 

1 . The person to whom the first taxpayer sells the diesel fuel; or 

2. The owner of the diesel fuel immediately before the imposition of 
the first tax, if the first taxpayer is not the owner at that time. 

(C) By Person Receiving First Taxpayer's Report. 

1 . Bulk Transfer/Terminal System Transacfion 

A person that receives a copy of the first taxpayer's report and subse- 
quently sells the diesel fuel within the bulk transfer/terminal system must 
give the copy and a statement that satisfies the requirements of paragraph 
(c)(3)(D) of this section to the buyer. 

2. Rack and Below Rack Transaction 

A person that receives a copy of the first taxpayer's report and subse- 
quently sells the diesel fuel outside the bulk transfer/terminal system 
should give the copy and a statement that satisfies the requirements of 
paragraph (c)(3)(D) of this section to the buyer, if that person expects that 
another tax will be imposed under Revenue and Taxation Code Sections 
60051 and 60052 with respect to the diesel fuel. 

(D) Form of Statement. 

A statement satisfies the requirements of this paragraph (c)(3)(D) if it 
is provided at the bottom or on the back of the copy of the first taxpayer' 
s report (or in an attached document). This statement must contain all in- 
formation necessary to complete the model statement provided in Exhibit 
B but need not be in the same format. 

(E) Sale to Multiple Buyers. 

If the first taxpayer's report relates to diesel fuel divided among more 
than one buyer, multiple copies of the first taxpayer's report must be 
made at the stage that the diesel fuel is divided and each buyer must be 
given a copy of the report. 

(d) Claim for Refund. 

If the supplier fails to take a credit on a tax return filed within three 
months after the close of the calendar month in which the second tax was 
imposed, the supplier may only file a claim for refund with the Board to 
recover the tax. 

Each claim for a refund must contain the following information with 
respect to the fuel covered by the claim: 

(1) The information required in Revenue and Taxation Code Section 
60501. 

(2) Volume and type of diesel fuel. 

(3) Date on which the claimant incurred the tax liability to which this 
claim relates (the second tax). 

(4) Amount of second tax that claimant paid or reported to the state and 
the tax return on which it was paid or reported. 

(5) A statement that claimant has not separately stated on the sales in- 
voice reimbursement for both the first tax and the second tax or has not 
included in the sales price of the diesel fuel reimbursement for both the 
first tax and the second tax. The second taxpayer can only receive reim- 
bursement for one tax from the customer. 

(6) A copy of the first taxpayer's report that relates to the diesel fuel 
covered by the claim. 

(7) If the diesel fuel covered by the claim was bought other than from 
the first taxpayer, a copy of the statement of subsequent seller that the 
claimant received with respect to that diesel fuel. 
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EXHIBIT A 

First Taxpayer's Report 

1 . First Taxpayer's Board of Equalization supplier account number _^__^^_____ 



First Taxpayer's name, address, and employer identification number 
3. 



Name, address, and employer identification number of the buyer of the diesel fuel subject to tax 

4. 



Date and location of removal, entry, or sale and document number 
5. Volume and type of diesel fuel removed, entered, or sold 



6. Check type of taxable event: 

Removal from refinery 

Entry into United States or state 

Bulk transfer from terminal by unregistered position holder 

Bulk transfer not received at an approved terminal 

Sale within the bulk transfer/terminal system 

Removal at the terminal rack 

Removal or sale by the blender 

7. 



Amount of Federal excise tax paid and State motor vehicle fuel tax paid on account of the removal, entry, or sale 



8. Location of IRS service center where this report is filed 
and State reporting period of payment 



The undersigned taxpayer (the "Taxpayer") has not received, and will not claim, a credit with respect to, or a refund of, the tax on the diesel fuel 
to which this form relates. 

Under penalties of perjury, the Taxpayer declares that Taxpayer has examined this statement, including any accompanying schedules and statements, 
and, to the best of Taxpayer's knowledge and belief, they are true, correct and complete. 



Signature and date signed 



Printed or typed name of person signing this report 



Title 
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EXHIBIT B 

Statement of Subsequent Seller 



2. 


Board of Equalization supplier account number or prepaid sales tax account number 


3. 


Name, address, and employer identification number of seller in subsequent sale 


4. 


Name, address, and employer identification number of buyer in subsequent sale 


5. 


Date and location of subsequent sale and document number 



Volume and type of diesel fuel sold 

The undersigned seller (the "Seller") has received the copy of the first taxpayer's report provided with this statement in connection with Seller's 
purchase of the diesel fuel described in this statement. 

Under penalties of perjury. Seller declares that Seller has examined this statement, including any accompanying schedules and statements, and, to 
the best of Seller's knowledge and belief, they are true, correct and complete. 



Signature and date signed 



Printed or typed name of person signing this statement 



Title 

Note; Authority cited: Section 60601, Revenue and Taxation Code. Reference: HISTORY 

Sections 60051, 60052, 60501, 60507, 60508.4 and 60521.5, Revenue and Taxa- 1. New section filed 6-11-2002; operative 7-11-2002 (Register 2002, No. 24). 

tion Code. 



Page 70.12 Register 2003, No. 18; 5-2-2003 



Title 18 



State Board of Equalization — Business Taxes 



§1470 



• 



§1436. Returned Sales. 

(a) When diesel fuel included in a supplier's taxable removals, entries 
or sales is returned to the supplier by the customer to whom it was sold 
and is delivered into a refinery or an approved terminal's storage tank, 
the supplier may either file a claim for refund with the Board or in lieu 
of the refund take a credit on its tax return. The credit memorandum cov- 
ering the return of the diesel fuel shall identify the gallonage returned as 
either volumetric gallons or temperature corrected gallons based upon 
how the tax was originally invoiced to the customer and shall separately 
stale the diesel fuel tax. 

(b) It shall be presumed that the supplier purchased the diesel fuel that 
was returned as tax-paid diesel fuel if the credit memorandum includes 
diesel fuel tax. For the purpose of a refund or credit, it also shall be pre- 
sumed that the subsequent removal of the diesel fuel from a terminal rack 
by the supplier that received the returned diesel fuel is made in the month 
that the diesel fuel was returned. 

(c) Conditions to Allow a Credit on a Tax Return. 
The credit will be allowed only if: 

(1) The returned diesel fuel was delivered into a refinery or an ap- 
proved terminal storage tank. 

(2) The credit is taken on a tax return filed within three months after 
the close of the calendar month in which the diesel fuel is returned. 

(3) The supplier prepares a first taxpayer's report (as identified in Reg- 
ulation 1435) when the diesel fuel is returned. 

(4) A copy of the first taxpayer's report and the credit memorandum 
must be retained for inspection by the Board with the tax return on which 
the credit is claimed. 

(d) If the supplier fails to take a credit on a tax return filed within three 
months after the close of the calendar month in which the diesel fuel was 
returned, the supplier may only file a claim for refund with the Board to 
recover the tax. Each claim for a refund must contain the following in- 
formation with respect to the diesel fuel covered by the claim: 

{ 1 ) The information required in Revenue and Taxation Code Section 
60501. 

(2) Volume and type of diesel fuel. 

(3) Date on which the claimant received the returned diesel fuel. 

(4) A copy of the first taxpayer's report that relates to the diesel fuel 
covered by the claim. 

(5) A copy of the credit memorandum that returned the diesel fuel. 

NOTE: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Sections 60025, 60501 and 60508.4, Revenue and Taxation Code. 

History 

1. New section filed 6-1 1-2002; operative 7-1 1-2002 (Register 2002, No. 24). 



• 



Article 7. Records 



§1470. Records. 

(a) General. A taxpayer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 1 8, 
Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), suppliers, ultimate vendors, retail ven- 
dors, and users shall comply with the following requirements. 

(1) Supplier's Records. A suppUer shall maintain complete records of 
all rack removals, sales, imports, and exempt dispositions including ex- 
emption certificates, self-consumed diesel fuel, inventories, purchases, 
receipts, and tank gaugings or meter readings, of diesel and any other fuel 
that is required to be accounted for on the supplier' s return or report. Such 
records include but are not limited to: 

(A) Refinery Reports related to the production of diesel fuel. 

(B) Inventory reconciliation by location. 

(C) Storage inventory reports. 

(D) List of storage locations. 

(E) Tax returns from other states to support export claims. 



(F) Cardlock statements. 

(G) Calculations or formulas to support off-highway exempt usage. 
(H) First Taxpayer Reports. 

(1) Support for claimed Supplier bad debts. 

(2) Ultimate Vendor's Records. An ultimate vendor shall maintain 
complete records of all sales, exports, or other dispositions of tax-paid 
diesel fuel for which a claim for refund is being made, including exemp- 
tion certificates, self-consumed fuel, inventories, purchases, receipts, 
and tank gaugings or meter readings, of diesel fuel and any other fuel the 
use of which is accounted for on the ultimate vendor's claim for refund. 
Such records may include but are not limited to: 

(A) Purchase invoices for undyed tax-paid diesel fuel. 

(B) Purchase invoices for dyed ex-tax diesel fuel. 

(C) Delivery tickets for diesel fuel exported. 

(D) Tax returns from other states to support diesel fuel export claims. 

(E) Copies of United States Government purchase orders or United 
States Government credit card receipts. 

(F) Cardlock statements. 

(G) Calculations or formulas to support off-highway exempt usage of 
diesel fuel. 

(3) Ultimate Vendor's Sales Invoices. The ultimate vendor shall pre- 
pare a serially numbered invoice for each sale of diesel fuel. A single in- 
voice or a single cardlock statement covering multiple deliveries of die- 
sel fuel made during a period of time not to exceed a calendar month shall 
constitute an invoice for each sale. If the multiple delivery invoice or 
cardlock statement includes both tax-exempt deliveries with respect to 
which the ultimate vendor is excused from collecting the tax and deliver- 
ies upon which the tax is required to be collected, the invoice or cardlock 
statement shall contain or be accompanied by a statement showing sepa- 
rately the deliveries and gallonage upon which the tax is collected and the 
tax-exempt deliveries and gallonage. The invoice or cardlock statement 
shall be delivered to the purchaser, and a copy thereof shall be retained 
by the ultimate vendor. 

A sales invoice or cardlock statement shall contain the following in- 
formation: 

(A) The name and address of the ultimate vendor. 

(B) The name of the purchaser. 

(C) The date of sale. 

(D) The number of gallons of diesel fuel sold, the price per gallon and 
the total amount of the sale. 

(E) The amount of the diesel fuel tax collected, however, the amount 
of the tax collected need not be separately stated if the invoice bears the 
notation that the price includes the tax. 

(F) A statement that there is no evidence of dye in the undyed diesel 
fuel included in the invoice or cardlock statement. 

(G) The dyed diesel fuel notice for dyed diesel fuel included in the in- 
voice or cardlock statement. 

(4) Receipt for Tax Paid to a Retail Vendor. The sales invoice shall 
upon payment by the purchaser constitute a receipt for the amount of die- 
sel fuel tax included therein collected by the retail vendor. 

The sales invoice shall contain the information in (A), (B), (C) and (D). 
The sales invoice or similar document shall also include the information 
in (E) and (F). 

(A) The name and address of the retail vendor. 

(B) The date of sale. 

(C) The number of gallons of diesel fuel sold, the price per gallon and 
the total amount of the sale. 

(D) The amount of the diesel fuel tax collected, however, the amount 
of the tax collected need not be separately stated if the invoice bears the 
notation that the price includes the tax. 

(E) A statement that there is no evidence of dye in the undyed diesel 
fuel included in the invoice. 

(F) The dyed diesel fuel notice for dyed diesel fuel included in the in- 
voice. 

(5) User's Records. The user shall maintain complete records of self- 
consumed diesel fuel, inventories, purchases, receipts, and tank gaugings 
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or meter readings, of diesel fuel and any other fuel the use of which is sub- 
ject to the diesel fuel tax. Records shall also support any calculations or 
formulas used to claim exempt percentages of exempt usage of diesel 
fuel. 

(6) User's Invoices. Users of diesel fuel subject to the tax shall obtain 
from the retail vendor of the diesel fuel and retain in their files an invoice 
for each delivery of such diesel fuel into the fuel tank or tanks of each ve- 
hicle operated by them and for each delivery into their bulk storage tank 
or tanks. These invoices shall set forth the information specified in sub- 
section (b)(4) of this regulation and shall be filed or identified in a sys- 
tematic manner so that they may readily be traced into their purchase or 
expense records and into their tax returns or claims for refund to the 
board. 

Users should keep as part of their records a detail of figures upon 
which are based the totals set forth on their tax returns or claims for re- 
fund to the board. When diesel fuel is placed into the fuel tank of a quali- 
fied motor vehicle, either the user or the retail vendor should indentify 
on the invoice the qualified motor vehicle into which the diesel fuel was 
placed. All individual invoices supporting charge accounts which in- 
clude purchases of diesel fuel shall be retained by the user in such manner 
as to enable the representatives of the board to establish the identity of 
all the merchandise or service included in the total charge and the specific 
gallonage of diesel fuel purchased. 

NOTE: Authority cited: Section 60601, Revenue and Taxation Code. Reference: 
Sections 60044, 60107, 60201, 60202, 60204, 60204.5, 60205, 60205.5, 60206, 
60604, 60605 and 60606, Revenue and Taxation Code. 

History 

1 . New article 7 (section 1470) and section filed 3-1-99; operative 3-3 1-99 (Reg- 
ister 99, No. 10). 

2. Amendment of section and NOTE filed 4-28-2003; operative 5-28-2003 (Reg- 
ister 2003, No. 18). 



Chapter 4. Sales and Use Tax* 

(Originally Printed 2-2-45) 

EDITORIAL NOTE: The articles listed below are proposed for Chapter 4 revi- 
sion which is not yet completed (see Section 1500 — Foreword). In the course 
of revision existing regulations may be renumbered, amended or repealed, or 
new regulations may be adopted, all of which will then appear in the appropriate 
article. 



§1500. Foreword. 

(a) General. These regulations are issued by the State Board of Equal- 
ization pursuant to section 705 1 of the Revenue and Taxation Code, to 
implement, interpret or make specific provisions of the California Sales 
and Use Tax Law and to aid in the administration and enforcement of that 
law, which is contained in Part 1 of Division 2 of the Revenue and Taxa- 
tion Code. Also included in Subchapter 4 are regulations pertaining to the 
Bradley-Burns Uniform Local Sales and Use Tax Law (Part 1 .5 of Divi- 
sion 2 of the Revenue and Taxation Code) and to local transit district 
transactions (sales) and use taxes (Part 1 .6 of Division 2 of the Revenue 
and Taxation Code). The local sales and use taxes are collected by the 
board with state sales and use taxes but are imposed under uniform local 
ordinances authorized by state law. 

(b) Revision. The State Board of Equalization beginning in 1969, un- 
dertook a complete revision and restmcturing of the sales and use tax reg- 
ulations. The series numbered as sections 1900 through 2206 have been 
replaced by a new series of sections numbered between 1500 and 1899. 
The provisions of the new codification insofar as they are substantially 
the same as previous rulings (regulations) relating to the same subject 
matter shall be construed as restatements and continuations and not a new 
interpretations. 

(c) Use of Terms. (1) The term "tax applies" as used in these regula- 
tions in reference to a sale or to an amount included in a sale, means, un- 
less otherwise indicated, that either: 

(A) The sales tax applies, measured by the gross receipts from the sale, 
or 



(B) The use tax applies to the storage, use, or other consumption of the 
property sold, measured by the sales price. 

(2) When it is stated that certain persons are "retailers" of tangible per- 
sonal property, it should be understood that they must comply with all re- 
quirements imposed upon retailers, including: 

(A) Obtaining a seller's permit for each place of business in this state. 

(B) Filing reUims and paying tax. 

(C) Collecting use tax when applicable and remitting the tax with re- 
turns. 

(D) Keeping records and giving resale certificates. 

(3) When it is stated that certain persons are "consumers" of tangible 
personal property under stated conditions, it should be understood that 
the sales to such persons are retail sales in respect to which either the sales 
or use tax applies and that resale certificates should not be given by such 
consumers in purchasing the property. 

(d) Violations. Violation of any of the rules and regulations issued by 
the board may subject a violator to the revocation or suspension of his 
seller's permit. A person who engages as a seller without a permit or after 
a permit has been suspended is guilty of a misdemeanor. 
NOTE; Authority cited for Sections 1 500-2206: Section 705 1 , Revenue and Taxa- 
tion Code. Reference: Sections 6006-7176, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Section 1900 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. Amendment of subsection (b) filed 11-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). 

3. Amendment of subsection (c) filed 1-19-79; effective thirtieth day thereafter 
(Register 79, No. 3). 

4. Amendment of subsection (c)(2)(D) and new subsecfion (c)(3) filed 2-9-79; ef- 
fective thirtieth day thereafter (Register 79, No. 6). 



Article 1. Service Enterprises 

(Also See Article 21) 

§ 1501. Service Enterprises Generally. 

Persons engaged in the business of rendering service are consumers, 
not retailers, of the tangible personal property which they use incidental- 
ly in rendering the service. Tax, accordingly, applies to the sale of the 
property to them. If in addition to rendering service they regularly sell 
tangible personal property to consumers, they are retailers with respect 
to such sales and they must obtain permits, file returns and remit tax mea- 
sured by such sales. If their purchases of tangible personal property are 
predominantly for consumption rather than for resale, they should not 
give resale certificates covering such purchases but should follow the 
procedure prescribed in the regulation governing "Tax-Paid Purchases 
Resold." 

The basic distinction in determining whether a particular transaction 
involves a sale of tangible personal property or the transfer of tangible 
personal property incidental to the performance of a service is one of the 
true objects of the contract; that is, is the real object sought by the buyer 
the service per se or the property produced by the service. If the true ob- 
ject of the contract is the service per se, the transaction is not subject to 
tax even though some tangible personal property is transferred. For ex- 
ample, a firm which performs business advisory, record keeping, payroll 
and tax services for small businesses and furnishes forms, binders, and 
other property to its clients as an incident to the rendition of its services 
is the consumer and not the retailer of such tangible personal property. 
The true object of the contract between the firm and its client is the per- 
formance of a service and not the furnishing of tangible personal proper- 
ty. Similarly, an idea may be expressed in the form of tangible personal 
property and that property may be transferred for a consideration from 
one person to another; however, the person transferring the property may 
still be regarded as the consumer of the property. Thus, the transfer to a 
publisher of an original manuscript by the author thereof for the purpose 
of publication is not subject to taxation. The author is the consumer of the 
paper on which he has recorded the text of his creation. However, the tax 
would apply to the sale of mere copies of an author' s works or the sale 
of manuscripts written by other authors where the manuscript itself is of 
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particular value as an item of tangible personal property and the purchas- 
er's primary interest is in the physical property. Tax would also apply to 
the sale of artistic expressions in the form of paintings and sculptures 
even though the work of art may express an original idea since the pur- 
chaser desires the tangible object itself; that is, since the true object of the 
contract is the work of art in its physical form. 

When a transaction is regarded as a sale of tangible personal property, 
tax applies to the gross receipts from the furnishing thereof, without any 
deduction on account of the work, labor, skill, thought, time spent, or oth- 
er expense of producing the property. 

Examples of service enterprises and regulations pertaining thereto will 
be found in regulations which follow. 

NOTF.: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006 and 6015, Revenue and Taxation Code. Advertising Agencies, 
Commercial Artists and Designers, see regulation 1540 (unrevised series 1902). 
Installers, Repairers and Reconditioners, see regulation 1546, et seq. Occasional 
Sale exemption, application to Service Hnterprises. see regulation 1 595. Tax-Paid 
Purchases Resold, see regulation 1701. X-ray Laboratories, see regulation 1528 
(unrevised series 1933). 

History 

1 . Amendment and renumbering of former Section 1901 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 



§ 1 501 .1 . Research and Development Contracts. 

(a) Definitions. 

(1) Qualified Research and Development Contract. A qualified re- 
search and development contract is a contract for a service where: 

a. the service provided under the contract is undertaken for the purpose 
of discovering information which is technological in nature, the results 
of which are intended to be useful in the development of a new or im- 
proved product, process, technique, or invention, and 

b. the contract calls for the delivery of a report detailing information 
developed by the contractor or other tangible personal property inciden- 
tal to the true object of the contract, as defined in Regulation 1501 (18 
CCR 1501). 

A qualified research and development contract shall not include a con- 
tract for research for the purpose of improving a commercial product if 
the improvements relate to style, taste, cosmetic or seasonal design fac- 
tors. A qualified research and development contract shall also not include 
a contract for the design and production of a custom-made item as de- 
fined in subdivision (a)(5). 

(2) Research. A planned search or critical investigation aimed at dis- 
covery of new knowledge with the hope that such knowledge will be use- 
ful in developing a new product or service (product) or a new process or 
technique (process) or in bringing about a significant improvement to an 
existing product or process. 

(3) Development. The translation of research findings or other knowl- 
edge into a plan or design for a new product or process or for a significant 
improvement to an existing product or process whether intended for sale 
or use. 

"Development" includes the conceptual formulation, design, and test- 
ing of product alternatives, and construction of prototypes but does not 
include: 



a. routine or periodic alterations to existing products, production lines, 
manufacturing processes, and other on-going operations even though 
those alterations may represent improvements, and 

b. market research or market testing activities. 

(4) Tangible Personal Property. Tangible personal property trans- 
ferred in a qualified research and development contract includes, but is 
not limited to the following: 

a. Appearance model — a non-operating model of a design that is a 
physical representation of the design which is used to convey the image, 
texture and appearance of the design. 

b. Prototype model — an operating model of a design the purpose of 
which includes: 

1. validating design concepts, 

2. validating design specifications, 

3. demonstrating design integrity, or 

4. demonstrating manufacturability of the design. 

c. Prototype or temporary tooling — tooling produced and used in the 
development of prototypes. 

(5) Custom-Made Items. A custom-made item includes, but is not 
limited to the following: 

a. Property the purchaser wants for its intrinsic value as an item, and 
for which the purchaser is not interested in the data developed in the 
course of the manufacture of the custom-made item. 

b. Property the purchaser will use for purposes other than information- 
al and testing purposes as defined in subdivision (a)(7). 

c. Property purchased for use by the purchaser or for resale. 

d. Production tooling — tooling produced and used for the manufac- 
ture of final production units. 

(6) Functional Use — Use for which the property was designed which 
occurs after completion of the research and development. Custom-made 
items normally are intended for functional use and not for informational 
and testing use. Informational and testing use of a prototype by the con- 
tractor or its customer does not qualify as a functional use. 

Examples of functional use include: 

1 . Use as test fixtures in manufacturing equipment. 

2. Use in production tooling. 

(7) Informational and Testing Use — Use by either the contractor or 
its customers including, but not limited to: 

1 . Testing for verification of a design to specificafions. 

2. Developing data, algorithms, ideas and/or knowledge to improve or 
perfect a design. 

3. Determining alternative design features and implementations. 

4. Validating testing of software and firmware embodied within a de- 
sign. 

5. Demonstrating operaUon of a design for approval by a customer. 

6. Quahty assurance and performance testing to determine limitadons 
and failure modes of the design. 

7. Determining or improving interfaces to other equipment during the 
design process. 

8. Determining or improving the processes for manufacture of the de- 
sign. 

9. Testing to design failure. 
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10. Evaluating numerous prototypes for the acceptability of the design 
and the manufacturability of such design. Qualifying evaluation does not 
include any functional use of the property in a normal business opera- 
tions capacity. 

1 1 . Testing prototypes to assure that the design works to the specifica- 
tions desired. 

(8) Phased Contracts. A phased contract is a contract which provides 
for separate phases wherein the purchaser has the specific right to termi- 
nate the contract prior to commencement of the next phase without the 
delivery of tangible personal property required to be delivered in any 
subsequent phase specified in the contract and without further obligation 
except for compensation for work completed or cancellation fees. 

A contract for the design and manufacture of a custom-made item 
shall be considered a "phased contract" when: 

1 . the purchaser has the specific right to terminate the contract prior 
to or upon completion of the design phase, or 

2. there are two separate contracts: one for the design service and the 
other for the manufacture of the custom-made item. 

(b) Application of Tax. 

( 1 ) General. Persons engaged in the business of rendering services 
pursuant to a qualified research and development contract are consumers 
of tangible personal property which they use incidentally in rendering the 
service. Tax applies to the sale of the property to them. Tax does not apply 
to receipts derived from qualified research and development contracts 
except as provided below. 

(2) Prototypes. Prototypes transferred in a qualified research and de- 
velopment contract for informational and testing purposes, as defined in 
subdivision (a)(7), are not subject to tax regardless of the fact the research 
contract may place a value on the prototype. Prototypes transferred are 
for verification that a design meets the required technical specifications 
of the contract. No functional use, as defined in subdivision (a)(6), of the 
prototypes is made. Either the sales tax or the use tax applies with respect 
to sales of such tangible personal property to the contractor. 

Sales of additional prototypes transferred in a qualified research and 
development contract for purposes other than informational and testing 
use, where a functional use occurs, are subject to tax. This includes proto- 
types transferred for the purpose of testing the aesthetic features of the 
product by independent third parties for marketing purposes, or used for 
the purpose for which the property was designed. The measure of tax is 
the stated value for such property in the contract, or if none is stated, at 
the computed fair market value as determined by applying a factor of 
three to the cost of direct materials used in the production of the proto- 
type. 

Tax applies to the transfer of title or possession of prototype tooling, 
in a qualified research and development contract, for functional use as 
defined in subdivision (a)(6), regardless of the form of the media, even 
if a separate charge is not made for these properties. The measure of tax 
is the amount provided for in the contract for duplicate or replacement 
sets of the property, or if no such amount is provided, the measure of tax 
will be equal to fair market value as determined by applying a factor of 
three to the cost of direct materials used in the production of the prototype 
tooling. 

(3) Custom-Made Items. A contract to design, develop, and manufac- 
ture a custom-made item is a contract to sell tangible personal property. 
Generally, custom-made items are intended for functional use and not 
for informational and testing use. Unless the sale of the property is a sale 
for resale, tax applies to the gross receipts from the sale of the property. 
Gross receipts includes the entire amount of the contract price, including 
charges related to research, design, and development activities. Tax ap- 
plies to the entire contract price without regard to the fact that the re- 
search, design, and development charges may be separately stated. See 
subdivision (b)(4) if the contract qualifies as a phased contract. 

(4) Phased Contracts. The research and development phase and the 
production phase of a phased contract shall remain as two separate con- 
tracts and shall be taxed as such. Items produced for functional use in the 
production phase of the contract shall be subject to tax unless the pur- 



chaser provides the contractor with a resale certificate or the transfer is 
otherwise exempt. 

(5) Application to Semiconductor Industry. Production tooling, in- 
cluding a mask to be used in production, is a custom-made item and tax 
applies as outlined in subdivision (b)(3) or (b)(4) as applicable. 

Pattern generation tapes, wafer probe test tapes, final test tapes, sche- 
matic diagrams for the probe board, and schematic diagrams for the final 
test load board are informational items, if transferred for archival or other 
informational purposes not involving a functional use. The contractor is 
the consumer of the direct materials. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6009, 6010, 601 1, and 6012, Revenue and Taxation Code. 

History 

1. New section filed 2-21-96; operative 3-22-96 (Register 96, No. 8). 

2. Editorial correction (Register 97, No. 15). 

§ 1502. Computers, Programs, and Data Processing. 

(a) In General. "Automatic data processing services" are those ren- 
dered in performing all or part of a series of data processing operations 
through an interacting assembly of procedures, processes, methods, per- 
sonnel, and computers. 

Automatic data processing services may be provided by manufactur- 
ers of computers, data processing centers, systems designers, consul- 
tants, software companies, etc. In addition, there are banks and other 
businesses which own or lease computers and use them primarily for 
their own purposes but occasionally provide services to others. Busi- 
nesses rendering automatic data processing services will be referred to 
herein as "data processing firms." 

(b) Definition of Terms. 

( 1 ) Application. The specific job performance by an automatic data 
processing installation. For example, data processing for a payroll may 
be referred to as a payroll application. 

(2) Coding. The list, in computer code, of the successive computer in- 
structions representing successive computer operations for solving a spe- 
cific problem. 

(3) Computer. A computer is an electronic device (including word pro- 
cessing equipment and testing equipment) or combination of compo- 
nents, which is programmable and which includes a processor (central 
processing unit or microprocessor), internal memory, and input and out- 
put connections. Manufacturing equipment which incorporates a com- 
puter is a computer for purposes of this regulation. However, the term 
does not include manufacturing equipment which operates under the 
control of mechanical or electronic accessories, the attachment to the 
equipment of which is required for the machine to operate. An electronic 
device otherwise qualifying as a computer remains a computer even 
though it may be used for information processing, data acquisition, pro- 
cess control or for the control of manufacturing machinery or equipment. 

(4) Custom Computer Program and Programming. A computer pro- 
gram prepared to the special order of the customer. A program prepared 
to the special order of the customer qualifies as a custom program even 
though it may incorporate preexisting routines, utilities or similar pro- 
gram components. It includes those services represented by separately 
stated charges for modifications to an existing prewritten program which 
are prepared to the special order of the customer. 

(5) Data Entry (including Encoding). Recording information in or on 
storage media by punching the holes or inserting magnetic bits to repre- 
sent letters, digits, and special characters. 

(6) Digital Pre-Press Instruction. The creation of original information 
in electronic form by combining more than one computer program into 
specific instructions or information necessary to prepare and link files for 
electronic transmission for output, within the printing industry, to film, 
plate, or direct to press, which is then transferred on electronic media 
such as tape or compact disc. 

(7) Input. The information or data transferred, or to be transferred, 
from storage media into the internal storage of the computer. 

(8) Output. The information transferred from the internal storage of 
the computer to storage media or tabulated listing. 



Page 71 



Register 2002, No. 50; 12-13-2002 



§1502 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



(9) Prewritten Program. A program held or existing for general or re- 
peated sale or lease. The term also includes a program developed for in- 
house use which is subsequently offered for sale or lease as a product. 

(10) Program. The complete plan for the solution of a problem, i.e., the 
complete sequence of automatic data processing equipment instmctions 
necessary to solve a problem; includes both systems an application pro- 
grams and subdivisions such as assemblers, compilers, routines, genera- 
tors, and utility programs. 

(11) Proof Listing. A tabulated listing of input. 

(12) Source Documents. A document supplied by a customer of a data 
processing firm from which basic data are extracted (e.g., sales invoice). 

(13) Storage Media. Includes hard disks, floppy disks, diskettes, mag- 
netic tape, cards, paper tape, drums and other devices upon which infor- 
mation is recorded. 

(c) Basic Applications of Tax. 

( 1 ) The transfer of title, for a consideration, of tangible personal prop- 
erty, including property on which or into which information has been re- 
corded or incorporated, is a sale subject to tax. 

(2) Charges for producing, fabricating, processing, printing, imprint- 
ing or otherwise physically altering, modifying or treating consumer- 
furnished tangible personal property (cards, tapes, disks, etc.), including 
charges for recording or otherwise incorporating information on or into 
such tangible personal property, are generally subject to tax. 

(3) A transfer for a consideration of the title or possession of tangible 
personal property which has been produced, fabricated, or printed to the 
special order of the customer, including property on which or into which 
information has been recorded or incorporated, is generally a sale subject 
to tax. However, if the contract is for the service of researching and devel- 
oping original information for a customer, tax does not apply to the 
charges for the service. The tangible personal property used to transmit 
the original information is merely incidental to the service. 

(4) Charges for the transfer of computer-generated output are subject 
to tax where the true object of the contract is the output and not the ser- 
vices rendered in producing the output. Examples include artwork, 
graphics, and designs. However, the transfer by the seller of the original 
information created by digital pre-press instruction is not subject to tax 
if the original information is a custom computer program as explained in 
subdivision (f)(2)(F). 

(5) Charges for processing customer-furnished information (sales 
data, payroll data, etc.) are generally not subject to tax. (For explanation 
and specific application of tax, see subdivision (d).) 

(6) Leases of tangible personal property may be subject to tax under 
certain conditions. (See Regulation 1660 for application of tax to leases.) 

(7) Charges made for the use of a computer, on a time-sharing basis, 
where access to the computer is by means of remote telecommunication, 
are not subject to tax (See subdivision (i).) 

(8) Generally, data processing firms are consumers of all tangible per- 
sonal property, including cards and forms, which they use in providing 
nontaxable services unless a separate charge is made to customers for the 
materials, in which case tax applies to the charge made for the materials. 

(d) Manipulation of Customer-Furnished Information as Sale or Ser- 
vice. 

(1 ) General. Generally tax applies to the conversion of customer-furn- 
ished data from one physical form of recordation to another physical 
form of recordation. However, if the contract is for the service of devel- 
oping original information from customer-furnished data, tax does not 
apply to the charges for the service. The tangible personal property used 
to transmit the original information is merely incidental to the service. 

(2) Data Entry and Verification. This covers situations where a data 
processing firm's agreement provides only for data entry, data verifica- 
tion, and proof listing of data, or any combination of these operations. It 
does not include contracts under which these services are performed as 
steps in processing of customer-furnished information as discussed un- 
der subdivision (d)(5). 

Agreements providing solely for date entry and verification, or data 
entry providing a proof list and/or verifying of data are regarded as con- 



tracts for the fabrication of storage media and sale of proof lists. Charges 
therefor are taxable, whether the storage media are furnished by the cus- 
tomer or by the data processing firm. Tax also applies to charges for the 
imprinting of characters on a document to be used as the input medium 
in an optical character recognition system. The tax application is the 
same regardless of which type of storage media is used in the operation. 

(3) Addressing (Including Labels) for Mailing. Where the data pro- 
cessing firm addresses, through the use of its computer or otherwise, ma- 
terial to be mailed, with names and addresses furnished by the customer 
or maintained by the data processing firm for the customer, tax does not 
apply to the charge for addressing. Similarly, where the data processing 
firm prepares, through the use of its computer or otherwise, labels to be 
affixed to material to be mailed, with names and addresses furnished by 
the customer or maintained by the data processing firm for the customer, 
tax does not apply to the charge for producing the labels, whether or not 
the data processing firm itself affixes the labels to the material to be 
mailed. (For the sale of mailing list by the proprietor or such list as a sale 
of tangible personal property or as a nontaxable addressing, see Regula- 
tion 1504 "Mailing-Services.") 

(4) Microfilming and Photorecording. Tax applies to charges for mi- 
crofilming or photorecording except, as provided in subdivision (d)(5), 
where the microfilming or photorecording is done under a contract for the 
processing of customer-furnished information. Tax applies to a contract 
where data on magnetic tape are converted into combinations of alphanu- 
meric printing, curve plotting and/or line drawings, and put on microfilm 
or photorecording paper. 

(5) Processing of Customer-Furnished Information. 

(A) "Processing of customer-furnished information" means the de- 
veloping of original information from data furnished by the customer. 
Examples of automatic data processing processes which result in original 
information are summarizing, computing, extracting, sorting and se- 
quencing. Such processes also include the updating of a continuous file 
of information maintained by the customer with the data processing firm. 

(B) "Processing of customer-furnished information" does not in- 
clude: (I) an agreement providing solely for the reformatting of data or 
for the preparation of a proof listing or the performance of an edit routine 
or other pre-processing. (2) the using of a computer as a mere printing 
instrument, as in the preparation of personalized computer-printed let- 
ters, (3) the mere converting of data from one medium to another, or (4) 
an agreement under which a person undertakes to prepare artwork, draw- 
ings illustrations, or other graphic material unless the provisions of sub- 
division (f)(2)(F) apply regarding digital pre-press instruction and cus- 
tom computer programs. Additionally, graphic material furnished 
incidentally to the performance of a service is not subject to tax. For ex- 
ample, graphics fumished in connection with the performance of archi- 
tectural, engineering, accounting, or similar professional services are not 
subject to tax. With respect to typography, clip art combined with text on 
the same page is considered composed type as explained in Regulation 
1541. 

(C) Contracts for the processing of customer-furnished information 
usually provide that the data processing firm will receive the customer's 
source documents, record data on storage media, make necessary correc- 
tions, process the information, and then record and transfer the output to 
the customer. 

Where a data processing firm enters into a contract for the processing 
of customer-furnished information, the transfer of the original informa- 
tion to the customer is considered to be the rendering of a service. Except 
as described in subdivisions (c)(8) and (d)(5)(E), tax does not apply to the 
charges made under contracts providing for the transfer of the original 
information whether the original information is transferred on storage 
media, microfilm, microfiche, photorecording paper, input media for an 
optical character recognition system, punched cards, preprinted forms, 
or tabulated listing. The breakdown of the total charge into separate 
charges for each operation involved in processing the customer-furn- 
ished information will not change the application of tax. 
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(D) The furnishing of computer programs and data by the customer for 
processing under direction and control of the data processing firm will 
not alter the application of tax, notwithstanding that charges are based on 
computer time. 

(E) Taxable Items. Where a data processing firm has entered into a 
contract which is regarded as a service contract under subdivision 
(d)(5)(C) and the data processing firm, pursuant to the contract, transfers 
to its customer tangible property other than property containing the origi- 
nal information, such as duplicate copies of storage media: inventory 
control cards for use by the customer; membership cards for distribution 
by the customer; labels (other than address labels); microfiche dupli- 
cates; or similar items for use, tax applies to the charges made for such 
items. If no separate charge is made, tax applies to that portion of the 
charge made by the data processing firm which the cost of the additional 
computer time (if and), cost of materials, and labor cost to produce the 
items bear to the total job cost. 

(F) Additional Copies. When additional copies of records, reports, tab- 
ulation, etc., are provided, tax applies to the charges made for the addi- 
tional copies. "Additional copies" are all copies (other than carbon co- 
pies), whether the copies are prepared by rerunning the same program, 
by using multiple simultaneous printers, by looping a program such that 
the program is run continuously, by using different programs to produce 
the same output product, or by other means. Where additional copies are 
prepared, the tax will be measured by the charge made by the data pro- 
cessing firm to the customer. If no separate charge is made for the addi- 
tional copies, tax applies to that portion of the gross receipts which the 
cost of the additional computer time (if any), the cost of materials and la- 
bor cost to produce the additional copies bear to the total job cost. 
Charges for copies produced by means of photocopying, multilithing, or 
by other means are subject to tax. 

(e) Training Services and Materials. Data processing firms provide a 
number of training services, such as data entry and verification, program- 
ming, and specialized training in systems design. 

(1) Charges for training services are nontaxable, except as provided in 
subdivision (g) where the training services are provided as part of the sale 
of tangible personal property. The data processing firm is the consumer 
of tangible personal property which is used in training others, or provided 
to trainees without a separate charge as a part of the training services. 

(2) Tax applies to charges for training materials, including books, fur- 
nished to trainees for a charge separate from the charge for training ser- 
vices. 

(3) Where a person sells tangible personal property, such as computers 
or programs, and provides training materials to the customer without 
making an additional charge for the training materials, this is a sale of the 
training materials. The selling price of the training materials is consid- 
ered to be included in the sales price of the tangible personal property. 

(f) Computer Programs. 

( 1 ) Prewritten (Canned) Programs. Prewritten programs may be trans- 
ferred to the customer in the form of storage media, or by listing the pro- 
gram instructions on coding sheets. In some cases they are usable as writ- 
ten; however, in other cases it is necessary that the program be modified, 
adapted, and tested to meet the customer's particular needs. Tax applies 
to the sale or lease of the storage media or coding sheets on which or into 
which such prewritten (canned) programs have been recorded, coded, or 
punched. 

(A) Tax applies whether title to the storage media on which the pro- 
gram is recorded, coded, or punched, passes to the customer, or the pro- 
gram is recorded, coded, or punched on storage media furnished by the 
customer. The temporary transfer of possession of a program, for a con- 
sideration, for the purpose of direct use or to be recorded or punched by 
the customer, or by the lessor on the customer's premises, is a lease of 
tangible personal property. The tax applies unless the property is leased 
in substantially the same form as acquired by the lessor and the lessor has 
paid sales tax reimbursement or use tax with respect to the property. 

(B) Tax applies to the entire amount charged to the customer. Where 
the consideration consists of license fees, all license fees, including site 



licensing and other end users fees, are includable in the measure of lax. 
Tax does not apply, however, to license fees or royalty payments that are 
made for the right to reproduce or copy a program to which a federal 
copyright attaches in order for the program to be published and distrib- 
uted for a consideration to third parties, even if a tangible copy of the pro- 
gram is transferred concurrently with the granting of such right. Any stor- 
age media used to transmit the program is merely incidental. 

(C) Maintenance contracts sold in connection with the sale or lease of 
prewritten computer programs generally provide that the purchaser will 
be entitled to receive, during the contract period, storage media on which 
the prewritten program improvements or error corrections have been re- 
corded. The maintenance contract also may provide that the purchaser 
will be entitled to receive, during the contract period, telephone or on- 
site consultation services. 

If the purchase of the maintenance contract is not optional with the pur- 
chaser, that is, if the purchaser must purchase the maintenance contract 
in order to purchase or lease a prewritten computer program, then the 
charges for the maintenance contract are taxable as part of the sale or 
lease of the prewritten program. Tax applies to any charge for consulta- 
tion services provided in connection with a maintenance contract except 
as provided below. 

For reporting periods commencing on or after January 1 , 2003, if the 
purchase of the maintenance contract is optional with the purchaser, that 
is, if the purchaser may purchase the prewritten software without also 
purchasing the maintenance contract, and there is a single lump sum 
charge for the maintenance contract, 50 percent of the lump sum charge 
for the maintenance contract is for the sale of tangible personal property 
and tax apphes to that amount; the remaining 50 percent of the lump sum 
charge is nontaxable charges for repair. 

If no tangible personal property whatsoever is transferred to the cus- 
tomer during the period of the maintenance contract, tax does not apply 
to any portion of the charge. Tax does not apply to a separately stated 
charge for consultation services if the purchaser is not required to pur- 
chase those services in order to purchase or lease any tangible personal 
property, such as a prewritten computer program or a maintenance con- 
tract. 

(D) The sale or lease of a prewritten program is not a taxable transac- 
tion if the program is transferred by remote telecommunications from the 
seller' s place of business, to or through the purchaser' s computer, and the 
purchaser does not obtain possession of any tangible personal property, 
such as storage media, in the transaction. Likewise, the sale of a prewrit- 
ten program is not a taxable transaction if the program is installed by the 
seller on the customer's computer except when the seller transfers title 
to or possession of storage media or the installation of the program is a 
part of the sale of the computer. 

If the transfer of a prewritten program is a nontaxable transaction, then 
the seller is the consumer of tangible personal property used to produce 
written documentation or manuals (including documentation or manuals 
in machine-readable form) designed to facilitate the use of the program 
and transferred to the purchaser for no additional charge. If a separate 
charge is made for the documentation or manuals, then tax applies to the 
separate charge. 

(E) The transfer of a prewritten program on storage media is not a sale 
for resale when the storage media, or an exact copy, will be used to pro- 
duce additional copies of the program. 

Charges for testing a prewritten program on the purchaser's computer 
to insure that such a program operates as required are installation charges 
and are nontaxable 

(2) Custom Programs. 

(A) Tax does not apply to the sale or lease of a custom computer pro- 
gram, other than a basic operational program, regardless of the form in 
which the program is transferred. Nor does the tax apply to the transfer 
of a custom program, or custom programming services performed, in 
connection with the sale or lease of computer equipment, whether or not 
the charges for the custom program or programming are separately 
stated. 
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(B) However, charges for custom modifications to prewritten program 
are nontaxable only if the charges for the modifications are separately 
stated. Otherwise, the charges are taxable as part of the sale of the pre- 
written program. 

When the charges for modification of a prewritten program are not 
separately stated, tax applies to the entire charge made to the customer 
for the modified program unless the modification is so significant that the 
new program qualifies as a custom program. If the prewritten program 
was previously marketed, the new program will qualify as a custom pro- 
gram, if the price of the prewritten program was 50 percent or less of the 
price of the new program. If the prewritten program was not previously 
marketed, the new program will qualify as a custom program if the charge 
made to the customer for custom programming services, as evidenced in 
the records of the seller, is more than 50 percent of the contract price to 
the customer. 

(C) Charges for any written documentation or manuals designed to fa- 
cilitate the use of a custom computer program by the customer are non- 
taxable, whether separately stated or not. The vendor of the custom com- 
puter program is the consumer of the written documentation or manuals, 
or of any tangible personal property used by the vendor in producing the 
written documentation or manuals. 

(D) A custom computer program includes a program prepared to the 
special order of a customer who will use the program to produce and sell 
or lease copies of the program, and the charge for such custom computer 
program is not subject to tax. Sales or leases of the copies, however, are 
taxable as sales of prewritten computer programs. 

(E) A computer program prepared to the special order of a customer 
to operate for the first time in connection with a particular basic operating 
system is a custom computer program even though a different version 
currently operates in connection with an incompatible basic operating 
system. 

(F) Digital pre-press instruction is a custom computer program under 
section 6010.9 of the Revenue and Taxation Code, the sale of which is 
not subject to tax, provided the digital pre-press instruction is prepared 
to the special order of the purchaser. Digital pre-press instruction shall 
not, however, be regarded as a custom computer program if it is a 
"canned" or prewritten computer program which is held or existing for 
general or repeated sale or lease, even if the digital pre-press instruction 
was initially developed on a custom basis or for in-house use. The sale 
of such canned or prewritten digital pre-press instruction in tangible 
form is a sale of tangible personal property, the retail sale of which is sub- 
ject to tax. 

(g) Service Charges. The following activities are service activities. 
Charges for the performance of such services are nontaxable unless the 
services are performed as a part of the sale of tangible personal property. 

( 1 ) Designing and implementing computer systems (e.g., determining 
equipment and personnel required and how they will be utilized). 

(2) Designing storage and data retrieval systems (e.g., determining 
what data communications and high-speed input-output terminals are 
required). 

(3) Consulting services (e.g., study of all or part of a data processing 
system). 

(4) Feasibility studies (e.g., studies to determine what benefits would 
be derived if procedures were automated). 

(5) Evaluation of bids (e.g., studies to determine which manufacturer's 
proposal for computer equipment would be most beneficial). 

(6) Providing technical help, analysts, and programmers, usually on an 
hourly basis. 

(7) Training Services. 

(8) Maintenance of equipment. (See Regulation 1546 for application 
of tax to maintenance contracts.) 

(9) Consultation as to use of equipment. 

(h) Pick-up and Dehvery Charges. If the data processing firm's biUing 
is for nontaxable processing of customer-furnished information, the tax 
will not apply to pick-up and delivery charges. If pick-up and delivery 



charges are made in conjunction with the sale of tangible personal prop- 
erty or the processing of customer-furnished tangible personal property, 
the tax will apply to the pick-up charges. Tax will apply to the delivery 
charges to the extent specified in regulation 1628, "Transportation 
Charges." 

(i) Rental of Computers. A lease includes a contract by which a person 
secures for a consideration the use of a computer which is not on his or 
her premises, if the person or his or her employees, while on the premises 
where the computer is located operate the computer, or direct and control 
its operation. A lease does not include a contract whereby a person se- 
cures access by means of remote telecommunication to a computer which 
is not on his or her premises, if the person or his or her employees operate 
the computer or direct and control its operation by means of remote tele- 
communication. (See Regulation 1660 for application of tax to leases.) 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 995.2. 6006, 6007, 6010, 6010.9. 601 1, 6012, 6015 and 6016, Revenue 
and Taxation Code. 

History 

1. New section filed 2-24-72; effective thirtieth day thereafter (Register 72, No. 
9). 

2. Amendment filed 2-3-88; operative 3-4-88 (Register 88. No. 7). 

3. Amendment of subsection (b) (definition of "Computer") and subsection 
(f)(1)(D) filed 12-30-98; operative 1-29-99 (Register 99. No. 1). 

4. Amendment of subsection (b) (providing new definition of "Electronic or Digi- 
tal Pre-Press Instruction"), amendment of subsections (c)(4) and (d)(5)(B) and 
new subsection (f)(2)(F) filed 11-3-99; operative 12-3-99 (Register 99, No. 
45). 

5. Amendment filed 12-10-2002; operative 1-1-2003 pursuant to Government 
Code section 1 1343.4 (Register 2002, No. 50). 

§ 1502.1 . Word Processing. 

(a) General. Tax does not apply to charges for furnishing original let- 
ters or documents, or carbon copies produced simultaneously with the 
original, prepared by using a typewriter or word processing equipment. 
Where the word processing company provides only an original letter or 
document, or carbon copies produced simultaneously with the original, 
the taie object of the contract is the performance of a service and not the 
furnishing of tangible personal property. The word processing company 
is the consumer of tangible personal property used in providing the ser- 
vice. 

Tax applies to charges for producing multiple copies of letters, manu- 
scripts, or other documents using word processing equipment. Multiple 
copies include form letters produced with a slight variation which per- 
sonalizes essentially the same letter. Tax applies to the entire charge 
without deduction for charges for setting up the machine, keyboarding, 
or assembling the material. Charges for providing additional copies are 
subject to tax regardless of whether the original was prepared using a 
typewriter or word processing equipment and regardless of whether the 
copies are produced by computers, word processors, copying machines, 
or other methods. 

Tax does not apply to charges made by a word processing company 
for keyboarding original names and address, setting up and sorting, and 
for printing the names and addresses onto maiHng labels. (See Regulation 
1504 for an explanation of how tax apphes to mailing services.) 

Tax does not apply to charges made when a word processor is used to 
produce copy which is acquired and used exclusively for reproduction 
purposes since Revenue and Taxation Code Section 6010.3 excludes ty- 
pography from the definition of sale or purchase. 

(b) Examples of the Application of Tax under Specific Circumstances. 
( 1 ) Preparation of Standard Letters and Envelopes for Mailing. A word 

processing operator keyboards and records an address list and standard 
letter on magnetic media. Tlie letter is then automatically typed to each 
person on the address list. The prerecorded address list is then used to ad- 
dress envelopes inserted into the machine. The charges made for setting 
up the machine, keyboarding the material and typing out the letters are 
taxable. The charges made for addressing the envelopes are nontaxable 
if separately stated (See Regulation 1504.) 
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(2) Manuscripts. An author brings a manuscript to a word processing 
company. The operator Iceyboards the material and records it on magnet- 
ic media. A draft copy of each page of the recorded material is printed out 
(typed automatically) and given to the author to proofread. The author 
makes corrections and changes on the draft and returns it to the operator. 
The operator makes the necessary changes using a word processor. A fi- 
nal copy is then printed out for the author to submit to a publisher. The 
charges made for the original keyboarding of the manuscript, printing out 
the draft copy, editing, and printing out a final copy are nontaxable. Tax 
does not apply to charges for carbon copies prepared at the same time as 
the original copy; however charges for photocopies are taxable. 

(3) Assembling Final Product From a Paragraph Library. An attorney 
brings several paragraphs to a word processing company which uses 
word processing equipment to keyboard and record the paragraphs on 
magnetic media to form a "paragraph library." The attorney then notifies 
the company to select certain stock paragraphs, for example paragraphs 
1, 8, II, 29, 16, 12, 87, 100, 56, and 57 in that order, to create a will for 
his client. The attorney provides variable information to be inserted into 
proper position in the paragraphs, such as: maker of the will, maker's 
spouse, maker's children and their date of birth, city and county of resi- 
dence. The operator instructs the machine (with keyboard commands) to 
assemble those specified paragraphs with the necessary variable client 
information and to print out (automatically type) a will. All of the charges 
made for keyboarding original paragraphs, printing out a draft of all para- 
graphs for the attorney's use, assembling the paragraphs as requested, 
and printing out individual wills (and any carbon copies of the original) 
are nontaxable. Charges for photocopies are taxable. 

(4) Addressing Mailing Labels. A client has a list of 2,000 names that 
he is going to use monthly for a mailing. Every month the list has to be 
sorted into ZIP code sequence, typed on labels to be applied to envelopes 
which are then mailed. The word processing company keyboards the 
names and addresses and records them on magnetic media. The machine 
is instructed (using keyboard commands) to sort the names into correct 
ZIP code sequence before the list is finally stored on the magnetic media. 
Each month the equipment is set up and. with an operator in attendance 
(giving keyboard commands), the names are printed (automatically 
typed) onto continuous form labels. The charges made by the word pro- 
cessing company for keyboarding original names and addresses, for set- 
ting up and sorting, and for the monthly setting up and printing of names 
onto labels are all nontaxable charges for addressing. 

NOTE: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6006, 6010, 601 1. 6012, 6015 and 6016, Revenue and Taxation Code. 

History 

1. New section filed 5-9-85; effective thirtieth day thereafter (Register 85. No. 
19). 

§ 1503. Hospitals and Other Medical Service Facilities, 
Institutions and Homes for the Care of 
Persons. 

(a) Meals. 

( I ) There are exempt from sales and use tax the sale of meals and food 
products to and the use of meals and food products by the following insti- 
tutions when furnished or served to and consumed by their residents or 
patients: 

(A) A health facility as defined in section 1250 of the Health and Safe- 
ty Code, which holds the license required pursuant to section 1253, or is 
exempt from the license requirement pursuant to subdivision (a) of sec- 
tion 1 270, or is operated by the United States. 

(B) A community care facility as defined in section 1502 of the Health 
and Safety Code, which holds the license required by section 1508, or is 
a residential facility selected by a licensee pursuant to section 1506 and 
exclusively used for the reception and care of persons placed by such li- 
censee, or is exempt from the license requirement pursuant to subdivision 
(f) of section 1505, or is operated by the United States. 

(C) A residential care facility for the elderly, as defined in Section 
1569.2 of the Health and Safety Code, that holds the license required by 
Section 1569. 10 of the Health and Safety Code or is exempt from the li- 



cense requirements pursuant to Section 1569.145 of the Health and Safe- 
ty Code, or is operated by the United States. 

(D) Any house, retirement home or similar establishment supplying 
board and room for a flat monthly rate and serving as a principal resi- 
dence exclusively for persons 62 years of age or older, and any housing 
that primarily serves older persons and that is financed by state or federal 
programs. For purposes of this regulation, the term "exclusively" is de- 
fined to mean that no more than four persons under 62 years of age are 
in residence during any calendar quarter. 

(E) An alcoholism or drug abuse recovery or treatment facility, as de- 
fined in section 1 1834.02 of the Health and Safety Code, which holds the 
license required by section 1 1834.30 of the Health and Safety Code. 

(2) "Meals," for purpose of this subdivision, include any of the follow- 
ing: 

(A) Carbonated beverages furnished or served as part of the meals. 

(B) Food provided to the patient or resident by way of enteral feeding. 
Total Parenteral Nutrition (also called TPN). and Intradialytic Parenteral 
Nutrition (also called IDPN). as each is defined in Regulation 1 59 1 , pro- 
vided these forms of nutrition are furnished or served to and consumed 
by a resident or patient of an insUtution specified in this subdivision (a). 

(C) Nonreusable items that become components of the meals. These 
include straws, paper napkins, and plastic eating utensils. These also in- 
clude bags and tubing, as well as filters, locks, tape, clamps, and connec- 
tors which are integral to the tubing, each of which is used to dispense 
enteral feeding as meals to the patient or resident including: gastrostomy 
tubes (also called G tubes) which are used to deliver the nutrition directly 
into the stomach; jejunostomy tubes (also called J tubes) which are used 
to deliver the nutrition directly into the intesdnal tract; and nasogastric 
tubes (also called NO tubes) which are used to deliver the nutrifion direct- 
ly through the nasal passage to the stomach. Needles, syringes, cannulas, 
bags, and tubing, as well as filters, locks, tape, clamps, and connectors 
which are integral to the tubing, used to dispense TPN or IDPN as meals 
to the patient or resident are also regarded as components of those meals 
provided each of these items is used primarily to dispense the TPN or 
IDPN. 

(b) General. 

( 1 ) Sales to Medical Service Facilides. "Medical service facilities" for 
purposes of this subdivision are those institufions specified in subdivi- 
sion (a) of this regulation as well as surgery centers and similar medical 
service facilities whether patients are accepted for periods of less than or 
more than twenty-four hours. For example, dialysis centers, AIDS cen- 
ters, and cancer centers are medical service facilities. [Operafive April 1 , 
2001 , e]xcept as provided in subdivisions (b)(2) of this regulation, medi- 
cal service facilities are service providers to their pafients and residents 
and are the consumers of tangible personal property furnished in connec- 
tion with those services, whether separately itemizing charges for the ser- 
vices and for the tangible personal property or billing in lump sum, and 
sales of that tangible personal property to the medical service facilities 
are taxable retail sales unless specifically exempted. 

(2) Sales by Medical Service Facilities. When a medical service facil- 
ity is the retailer of property furnished, tax applies to its charge for that 
property unless the sale is exempt from tax. A medical service facility is 
the retailer of property furnished for a charge to persons other than resi- 
dents and padents. 

A medical service facility is the retailer of tangible personal property 
for which it makes a separately itemized charge if the property is fur- 
nished to a padent or resident with the intent that the padent or resident 
remove the property from the premises of the medical service facility for 
use by the patient or resident. Examples of such items include crutches 
or a wheelchair provided upon release from the medical service facility 
and discharge kits for new mothers (which might include formula, dia- 
pers, etc.). Notwithstanding subdivision (b)( 1 ) of this regulation, a medi- 
cal service facility is the retailer of any property furnished in connection 
with its medical services if its contract with the medical service facility's 
resident or padent or other customer specifically provides that tide to the 
subject tangible personal property passes to the resident or patient or oth- 
er customer. When the contract has a provision passing title to the subject 
tangible personal property to the resident or padent or other customer, the 
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medical services facility may purchase such property for resale, and lax 
applies to the charge by the medical services facility unless its sale is 
otherwise exempt from tax. 

(3) Laboratory Charges. Laboratory charges, such as charges for 
blood-counts, are not taxable. Tax does not apply with respect to pur- 
cha.ses, sales or donations of whole blood or blood plasma for use in 
transfusions. 

NoTE: Authority cited: Section 70.S1, Revenue and Taxation Code. Reference: 
Sections 6006, 6007, 6015, 6016, 6051. 6359 and 6363.6, Revenue and Taxation 
Code. 

History 

1 . Amendment of subsection (a)(3) filed 5-1 9-72; effective thirtieth day thereafter 
(Register 72, No. 21 ). For prior history, see Register 72, No. 9. 

2. Amendment of subsection (b)(1) filed 2-26-74; effective thirtieth day thereaf- 
ter (Register 74, No. 9). 

3. Amendment of subsection (a) and new Appendix filed 10-1 0-74 as an emergen- 
cy; effective upon fihng (Register 74, No. 41). 

4. Certificate of Compliance filed 12-26-74 (Register 74, No. 52). 

5. Amendment of subsection (b)(2) and Appendix sections 1250, 1502 and 1505 
filed 1-19-79; effective thirtieth day thereafter (Register 79, No. 3). 

6. Amendment filed 12-6-79; effective thirtieth day thereafter (Register 79, No. 
49). 

7. Amendment of Appendix filed 12-14-79; effective thirtieth day thereafter 
(Register 79, No. 49). 

8. Repealer of Appendix filed 7-20-81 ; effecfive thirtieth day thereafter (Register 
81, No. 30). 

9. Amendment of subsection (a) filed 7-15-88; operative 8-14-88 (Recister 88, 
No. 30). 

10. Amendment of subsections (a)(3) and (b)(2) filed 9-15-89; operative 
10-15-89 (Register 89, No. 38). 

11. Amendment of subsecfion (a) and reference citation filed 6-13-90; operative 
7-13-90 (Register 90, No. 31). 

12. Amendment of subsection (b) and Note filed 8-30-91 as an emergency; op- 
erative 8-30-91 (Register 91, No. 51). A Certificate of Compliance must be 
transmitted to OAL by 12-30^91 or emergency language will be repealed by 
operation of law on the following day. 

13. Certificate of Compliance as to 8-30-91 order transmitted to OAL 12-12-91 
and filed 1-7-92 (Register 92, No. 11). 

14. Amendment of subsection (b)(1) filed 10-4-93; operative 1 1-3-93 (Register 
93, No. 41). 

15. Change without regulatory effect adding new subsecfion (a)(3), subsecfion re- 
numbering and amendment of newly designated subsection (a)(4) filed 
6-2(3-95 pursuant to section 100, fide 1 , California Code of Regulafions (Regis- 
ter 95, No. 25). 

16. Amendment of section heading and section filed 5-2-2001; operative 
6-1-2001 (Register 2001, No. 18). 

§ 1504. Mailing Lists and Services. 

(a) Transactions in Mailing Lists. 

(1) Definition. A "mailing list" as used herein means a written or 
printed list, series, set, group, aggregation, etc., of names and addresses 



of, and occasionally, other information concerning persons, such as po- 
tential customers or donors, which is intended for use in circulating mate- 
rial by mail. Such a list may be in the form of a manuscript list, directory. 
Cheshire tape, Dick tape, gummed labels, index cards, or other similar 
means of communication. Operative January 1, 1994, "mailing list" m- 
cludes a magnetic tape or similar device used to produce written or 
printed names and addresses by electronic or mechanical means. 

(2) Application of Tax Generally. Except as otherwise provided in 
(a)(3) below, tax applies to receipts from the transfer of title or posses- 
sion, rental or granting of a license for use of mailing lists, to the same 
extent as to receipts from sales or rentals of tangible personal property 
generally. 

(3) Limited Use. Tax does not apply to charges for the transfer or use 
of mailing lists, where a contract restricts the transferee or user to use of 
the mailing list one time only. The charges in such cases are considered 
to be for information or addressing services. 

(4) Magnetic Tapes. Where the names and addresses are recorded on 
magnetic tapes or similar devices used to produce written or printed 
names and addresses by electronic or mechanical means, charges for the 
transfer or use of the tape or similar device are subject to tax to the same 
extent as receipts from sales or rentals of tangible personal property gen- 
erally regardless of any contractual restrictions on the frequency of use. 
Operarive January 1, 1994, such magnetic tapes or similar devices are 
considered a mailing list and charges for their transfer and use under 
(a)(3) above are exempt from tax. 

(5) Application of Tax to Materials Used, Persons engaged in the busi- 
ness of selling, renting or licensing mailing lists are consumers of tangi- 
ble personal property used in producing lists the transfer of which is not 
subject to tax, and tax applies to the sale to them of such property. Tangi- 
ble personal property which becomes a component part of lists, the trans- 
fer of which is taxable may be purchased for resale. 

(b) Mailing Services. 

( 1 ) General. Tax does not apply to charges for services rendered in pre- 
paring material for mailing, such as addressing, enclosing, sealing, col- 
lating, affixing labels, blocking out. tucking or clasping envelope flaps, 
metering, affixing stamps, edging seal or edging with stamp, addressing 
permit indicia, and sorting, typing and sacking in compUance with postal 
rules and regulations, nor to charges for the handling or wrapping of ma- 
terial left over after preparation of material for mailing, which is to be re- 
turned to the customer. 

(2) Addressing Defined. 'Addressing" means the actual writing, type- 
writing, printing, imprinting or affixing of names and addresses or ad- 
dresses only on property to be mailed. The mailing may be done by the 
person doing the addressing or by another person. The process may in- 
clude the preparation of Cheshire tapes, Dick tapes, cards, gummed la- 
bels, etc., to be affixed to, or enclosed in, the property so as to serve as 



[The next page is 75.] 



Page 74.2 



Register 2002, No. 50; 12-13-2002 



Title 18 



State Board of Equalization — Business Taxes 



§1505 



• 



addresses for that property and not to be used for any other purpose such 
as reproduction or reference. 

(3) Consumers of Materials. Persons engaged in the business of pro- 
viding mailing services are consumers of materials used in performing 
those services. 

(c) Printing Related to Mailing. 

( 1 ) Sales of Printed Matter. Tax applies to charges for printed matter 
furnished to a customer by a person engaged in the business of providing 
mailing services to the same extent as to charges for printing matter gen- 
erally, even though the printed matter is to be mailed. If such matter is 
printed by another person, it may be purchased for resale by giving a re- 
sale certificate. If the mailing service has reimbursed its vendor for tax 
which the vendor is required to pay to the state or has paid use tax with 
respect to the purchase of such matter, a "tax-paid purchases resold" de- 
duction will be allowed. 

(2) Separate Statement of Printing Charges. Charges for printed matter 
should be separately stated on the invoice to the customer. If not separate- 
ly stated, the amount subject to tax will be determined by the board based 
on information available to it. 

NOTE: Authority cited: 7051, Revenue and Taxation Code. Reference: Sections 
6006, 6006.3, 6009, 6012, 6015, 6016 and 6379.8, Revenue and Taxation Code. 

History 

1. Amendment and renumbering from Section 1907.5 filed 2-24-72; effective 
thirtieth day thereafter (Register 72, No. 9). 

2. Amendment of subsection (c) filed 1 -19-79; effective thirtieth day thereafter 
(Register 79, No. 3). 

3. Amendment of subsections (a)(1), (a)(2), (a)(4), (b)(1), (c)(1) and Note filed 
6-12-95; operative 1-1-94 (Register 95, No. 24). 

§1505. Morticians. 

(a) In General. 

( 1 ) Morticians as Retailers. Morticians are retailers of caskets, boxes, 
vaults, and clothing. They also are retailers of any other tangible personal 
property furnished in connection with rendering their services if a sepa- 
rate charge is made for such property. Unless otherwise exempt, tax ap- 
plies to the sales price of all tangible personal property sold by morti- 
cians.' 

(2) Morticians as Consumers. Morticians are consumers of acknowl- 
edgment cards, memorial folders, registration books, embalming fluid, 
cosmetics, eye caps, morgue supplies, car stickers, and prayer books 
which are furnished by them in connection with services they render un- 
less a separate charge is made for such property. Tax applies to the sales 
price to the mortician of all tangible personal property consumed by him. 

(b) Application of Tax to Specific Types of Transactions. 

(1) Sales in Interstate or Foreign Commerce. The sale of a casket and 
other tangible personal property by a mortician, which he delivers or 
ships to an out-of-state point pursuant to the agreement of sale is re- 
garded as a sale in interstate or foreign commerce and is exempt from the 
tax. The facts that the death of the deceased occurred in this state, that the 
contracting parties are residents of this state, and that services are held 
in this state prior to the shipment, are immaterial. 

(2) Sales to the United States. All or a portion of charges for funerals 
of veterans and other persons may be paid by the United States Veterans 
Administration or by the Social Security Administration. Effective Au- 
gust 1 , 1 973, the United States Veterans Administration will pay an inter- 
ment allowance, up to $150, in addition to the regular funeral and burial 
allowance for veterans. Morticians may take a deduction for sales to the 
United States Government when claims filed by them with federal agen- 
cies are paid directly to the morticians regardless of method of billing. If 
funeral charges are paid by another person, there is no tax exemption 
even though such person may receive reimbursement from a federal 
agency and even though the amount received as reimbursement is as- 
signed or endorsed over to the mortician as a credit against those charges. 

In computing the allowable exemption, the funeral allowance and the 
interment allowance must be treated separately. 



(A) Funeral allowance payments received directly from a federal 
agency are to be prorated between funeral charges for sales or tangible 
personal property and charges for exempt services. None are to be allo- 
cated to accommodation cash advances. The only exception will be when 
a portion of a payment is clearly identified as applying to something for 
which a mortician has made a specific charge. 

(B) Payments received directly from the United Stales Veterans Ad- 
ministration which are identified as interment allowances are to be pro- 
rated between sales of tangible personal property used in actual interment 
and charges or advances for services in connection with the interment. 
Tlie only exception will be when a portion of the payment is clearly iden- 
tified as applying to something pertaining to interment for which the mor- 
tician has made a specific charge. 

(3) Examples of Application of Amounts Received by Morticians Di- 
rectly From a Federal Agency (Examples are at 6 percent rate). 

Mortician's invoice to client: 
Charges 

Services $400.00 

Casket 355.00 

Vault 200.00 

Suit 45.00 

Subtotal $1,000.00 

Accommodation Cash Advances 

Cemetery Space and Opening $50.00 

Clergy 25.00 

Music 15.00 

Subtotal $90.00 

Total $1,090.00 

Sales Tax (6% of $355, $200 & $45) 36.00 

Total $1,126.00 

Example 1 . Funeral allowance only. 

Cash received by the mortician directly from a federal agency as a fu- 
neral allowance, and not allocated by the United States Government to 
any specific portion of the above charges, was $300. No interment allow- 
ance was received. 

Since $600 of the $1,000 charged the client (exclude the cash ad- 
vances) was for tangible personal property, 60% of the amount received 

from the federal agency (60% of equals ) is considered a sale 

of such property to the United States Government and is exempt from 
sales tax. 
Computation of Tax: 

Total Charges $1,090.00 

Less: Accommodation Advances $90.00 

Exempt Services 400.00 

Sale to United States 180.00 670.0 

Taxable Sale $ 420.00 

Tax at 6% 25.20 

Taxable Sale Including Tax $ 445.20 

Example 2. Funeral allowance and interment allowance received by 
mortician. 

Cash received by the mortician directly from a federal agency, and not 
allocated by the United States Government to any specific portion of the 
above charges, was $300 as a funeral allowance and $ 1 50 as an interment 
allowance. 

Since the total charges by the morfician related to interment were $250 
(vault $200 plus cemetery space and opening $50), and the charge for 
tangible personal property related to interment was $200 (vault), 80% of 
the amount received from the federal agency as an interment allowance 
(80% of $150 equals $120) is considered a sale of such property to the 
United States Government and is exempt from sales tax. 

Since $400 (casket $355 and suit $45) of the $800 charged the client 
for the funeral (exclude the cash advances and the vault) was for tangible 
personal property, 50% of the amount received from the federal agency 
as a funeral allowance (50% of $300 equals $ 1 50) is considered a sale of 
such property to the United States Government and is exempt from sales 
tax. 
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Computation of Tax: 

Total Charges $1,090.00 

Less: Accommodation Advances $ 90.00 

Bxempl Services 400.00 

Sale to United States Government 

($120 plus $150) 270.00 760.00 

Taxable Sale $ 330.00 

Tax at 6'7r 19.80 

Taxable Sale Including Tax $ 349.80 

(4) Accommodation Cash Advance.s. Tax docs not apply to accommo- 
dation cash advances for such items as cemetery charges, newspaper no- 
tices, railroad tickets, ministerial fees and flowers. 

(5) Tax-paid Purchases Resold. A mortician may claim a "tax-paid 
purchases resold" deduction if the mortician reimbursed the vendor for 
tax which the vendor is required to pay to the state or has paid use tax with 
respect to the property and has resold the property prior to making any 
use of it. 

(c) "Pre-Need" Agreements. Where a mortician, cemetery association 
or other person enters into an agreement with a customer to provide ser- 
vices upon the death of the customer, no sale occurs for sales and use tax 
purposes until the services are rendered. 

An amount designated as "sales tax" in the agreement will be consid- 
ered an estimate of tax which may become due when the services are ren- 
dered. No sales tax should be paid to the board in connection with "pre- 
need" agreements until the services are rendered. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6015 and 681, Revenue and Taxation Code. 

History 

1 . Amendment and renumbering of former Section 1908 filed 9-1 8-70; effective 
thirtieth day thereafter (Register 70, No. 38). 

2. Amendment filed 10-31-72; effecfive thirtieth day thereafter (Register 72, No. 
45). 

3. Amendment of subsecfion (b) filed 5-6-74; effective thirtieth day thereafter 
(Register 74, No. 18). 

4. Amendment of subsection (b) filed 6-21-74; effective thirtieth day thereafter 
(Register 74, No. 25). 

5. Amendment of subsecdons (b)(3), (b)(5), and (c) filed 1-19-79; effective thir- 
tieth day thereafter (Register 79, No. 3). 

6. Amendment of subsection (b)(3) filed 5-20-80; effective thirtieth day thereaf- 
ter (Register 80, No. 21). For technical reasons, printed in Register 80, No. 23. 

1 On October 25, 1972, the board adopted an amendment to the regulation by 
which the 50 percent standard service reporting procedure in effect until Octo- 
ber 18, 1970, and the 45 percent standard service reporting procedure in effect 
thereafter, are no longer allowable. 

§ 1506. Miscellaneous Service Enterprises. 

(a) Licensed Architects. 

(1) In General. Fees paid to licensed architects for their ability to de- 
sign, conceive or communicate ideas, concepts, designs, and specifica- 
tions are not subject to tax. Any plans, specifications, renderings or mod- 
els or other instruments of service provided by a licensed architect under 
a licensed architect's contract or commission are integral to the licensed 
architect' s services and are not subject to tax. The licensed architect is the 
consumer of any tangible personal property, including plans, specifica- 
tions, renderings or models, used or transferred in the performance of 
professional services notwithstanding the fact that a fee may be added to 
the cost of the property and separately stated on a billing to the customer. 
If after the completion of the contract or commission the licensed archi- 
tect provides additional copies of the original plans or specifications, or 
any models or renderings of an existing structure, the architect is re- 
garded as making a sale of such copies, models or renderings. 

(2) Licensed Architect. A "licensed architect" is defined under the 
Business and Professions Code Chapter 3, Division 3, Section 5500 as 
follows: 

"As used in this chapter, architect means a person who is licensed to 
practice architecture in this state under the authority of this chapter." 

A licensed architect preparing or being in responsible control of plans, 
specifications, and instruments of service is required to affix to those 
plans, specifications, and instruments of service their stamp or seal which 
bears the licensee's name, his or her license number, the legend "Li- 



censed Architect" and the legend "State of California," and which shall 
provide a means of indicating the renewal date of the license. 

(3) Architectural Perspectivists and Modelers. Architectural perspec- 
tivists do not act as "licensed architects." Architectural perspectivists are 
the retailers of renderings, prints and drawings they provide to architects 
or other consumers and tax applies to their entire charge for such items. 
Modelers do not act as "licensed architects." Modelers are the retailers 
of models they provide to architects or other consumers, and tax applies 
to their entire charge for such items. 

(4) Licensed architects who produce renderings, prints, drawings or 
models pursuant to a contract that includes professional architectural ser- 
vices are not retailers of the renderings, prints, drawings or models they 
provide pursuant to that contract for architectural services. Tax does not 
apply to their charge for such items. 

(b) Barbers, Beauty Shop Operators, Shoe Polishers, Launderers and 
Cleaners. 

(1) In General. Barbers, beauty shop operators, shoe polishers, laun- 
derers and cleaners are the consumers of the supplies and other property 
used in performing their services, and tax applies with respect to the sale 
to them of the supplies and other property. They are retailers, however, 
of any such supplies or of used articles or other tangible personal property 
which they sell to consumers in the regular course of business, and tax 
applies to the gross receipts from such sales. 

(2) Rentals. Launderers and cleaners are the consumers of linen sup- 
plies and similar articles, including towels, uniforms, coveralls, shop 
coats, dust cloths, and similar items, rented to others when an essential 
part of the rental contract is the furnishing of the recurring service of laun- 
dering or cleaning of the articles rented, and tax applies with respect to 
the sale to them of such articles. 

(c) Circulating Libraries. When circulating libraries, which are en- 
gaged in the business of renting books to others, pay tax measured by the 
purchase price of such books either to the person from whom the books 
are purchased or to the board, tax does not apply to the amount charged 
for the rental of such books. Such libraries are retailers of new or used 
books which they sell to consumers in the regular course of business, and 
tax applies to the gross receipts from such sales. 

(d) Dentists and Dental Laboratories. Dentists are consumers of the 
materials, supplies, dental laboratory products and other tangible person- 
al property which they use in performing their services. Tax, accordingly, 
applies to the sale of the tangible personal property to them. 

Dental laboratories are the retailers of the plates, inlays and other prod- 
ucts which they manufacture for dentists or other consumers. Tax applies 
to their entire charges for such products regardless of whether a separate 
charge or billing is made for materials and manufacturing services. 

(e) Gun Clubs. Gun clubs are consumers, not retailers, of clay pigeons 
or blue rocks furnished to members or patrons in connection with trap- 
shooting or similar sports even though the charge for the service is mea- 
sured by the number of clay pigeons or blue rocks used. The tax applies 
with respect to the sale of such property to the clubs. 

(f) Licensed Hearing Aid Dispensers. Persons licensed as hearing aid 
dispensers by the Department of Consumer Affairs, Hearing Aid Dis- 
pensers Examining Committee, are consumers of hearing aids furnished 
or sold by them. The term "hearing aid" includes any necessary accessory 
or component part of the hearing aid which is fully worn on the body of 
the user such as cords, connector tubing, ear molds, or batteries, whether 
the part is sold or furnished separately or in conjunction with the hearing 
aid. The term also includes replacement and repair parts. Tax applies with 
respect to the sale of such products to licensed hearing aid dispensers. 

Tax applies to the retail sale of such products by persons who are not 
licensed hearing aid dispensers. 

(g) Summer Camps. The tax applies to gross receipts from the sale of 
meals or other tangible personal property at summer camps, whether op- 
erated by municipal or private corporations, or other parties. When a 
camp qualifies as a school or educational institution, tax, with respect to 
meals, applies in the same manner as to schools and educational institu- 
tions. To qualify as a school or educational institution for purposes of this 
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regulation, the camp must conduct regularly scheduled classes, with re- 
quired attendance, in charge of qualified instructors. 

If a single charge is made for all of the privileges extended by the 
camp, a segregation must be made and the tax returned on that portion 
of the total charge representing taxable receipts from the sale of meals or 
other tangible personal property. In the absence of such a segregation, the 
taxable receipts from the sale of meals or other tangible personal property 
shall be determined by the board based on information available to it. 

(h) Taxidermists. Taxidermists are consumers of the materials used in 
repairing, stuffing and mounting skins, heads, etc.. of animals, birds, fish, 
and the like furnished by their customers, and tax applies with respect to 
the sale of such property to them. If. however, a separate charge for such 
property is made on the invoices to the customers at the fair retail selling 
price, the taxidermist is the retailer of the property and tax applies to such 
separate charge. 

Tax applies to retail sales by taxidermists of skins, heads, mountings 
or other tangible personal property. 

(i) Licensed Veterinarians. 

(1) Definitions. As used herein: 

(A) The term "licensed veterinarian" means any person licensed as a 
veterinarian by the California Department of Consumer Affairs, Board 
of Examiners in Veterinary Medicine. 

(B) The term "drugs and medicines" includes substances or prepara- 
fions intended for use in the diagnosis, cure, mitigation, treatment, or pre- 
vention of disease in animals and which is commonly recognized as a 
substance or preparation intended for this use. The term includes legend 
drugs, pills and capsules (other than vitamins), liquid medications, in- 
jected drugs, ointments, vaccines, intravenous fluids, and medicated 
soaps if those soaps are available only to veterinarians. The term does not 
include vitamins, shampoos, pet foods, prescription diet foods, artificial 
diets, flea powders, and flea sprays. 

(C) The term "professional services" includes the diagnosis and treat- 
ment of disease or trauma in animal life. It also includes the administra- 
fion of drugs and medicines by means of, for example, injection, intrave- 
nous solution, or oral or bodily application. 

(2) Application of Tax. 

(A) Licensed veterinarians are consumers of drugs and medicines 
which they use or furnish in the performance of their professional ser- 
vices. Accordingly, tax does not apply to a licensed veterinarian's 
charges to clients for such drugs and medicines, whether or not separately 
stated. Licensed veterinarians are also consumers of tangible personal 
property, other than drugs and medicines, which they use or which they 
furnish to clients without a separately stated charge. Tax applies to the 
sale of such drugs, medicines and other items to licensed veterinarians 
except: 

1. Operative April 1, 1996. drugs or medicines which are purchased 
to be administered to animal life as an addifive to feed or drinking water 
of food animals (as defined in Regulation 1587 (18 CCR 1587), "Animal 
Life, Feed, Drugs and Medicines") or of non-food animals which are be- 
ing held for sale in the regular course of business, and the primary pur- 
pose of the drugs or medicines is the prevention and control of disease, 
or 

2. Operadve January 1, 1997, drugs or medicines which are purchased 
to be administered directly (e.g., orally, by injection, or by application to 
the body) to food animals and the primary purpose of the drugs or medi- 
cines is the prevenfion or control of disease of the food animals. Veteri- 
narians remain consumers of drugs and medicines administered directly 
to non-food animals. 

(B) Licensed veterinarians are retailers of drugs and medicines which 
they furnish for a consideration without performing specific related pro- 
fessional services. Licensed veterinarians are also retailers of tangible 
personal property, other than drugs and medicines, which they furnish to 
clients for a separately stated charge. Unless otherwise exempt, tax ap- 
plies to charges made by licensed veterinarians to clients for such drugs, 
medicines and other items. See Regulation 1587 (18 CCR 1587), "Ani- 
mal Life, Feed, Drugs and Medicines" for exempUon for sales of feed. 



drugs, or medicines for certain animals. Tax applies to separately stated 
charges made for X-rays if the X-rays are delivered to clients. 
NOTH: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6007, 6015, 6018.1, 6018.7, 6358, 6358.4 and 6363, Revenue and 
Taxation Code. 

History 

1. New section filed 1 1-5-69: effective thirtieth day thereafter (Register 69, No. 
45). 

2. Amendment filed 9-7-83; effective thirtieth day thereafter (Register 83. No. 
37). 

3. Relettering of former subsections (e) (f) to (f)-(g) and new subsection (e) filed 
5-1-85: effective thirtieth day thereafter (Register 85, No. 18). 

4. New subsection (h) filed 10-8-86; effective thirtieth day thereafter (Register 
86. No. 41). 

5. Change without regulatory effect amending subsections (a), (a)(1). (e), 
(h)(1)(A), (h)(l)(C''), (h)(2)(A) and (h)(2)(''B), adding new subsections 
(h)(2)(A)l. and 2., and amending NoTii filed 6-9-98 pursuant to section 100, 
title 1, California Code of Regulations (Register 98, No. 24). 

6. New subsections (a)-(a)(4), subsection relettering and amendment of newly 
designated subsections (i)(2)(A)l.-(i)(2)(B) filed 8-16-2000; operative 
9-15-2000 (Register 2000, No. 33). 

§ 1 507. Technology Transfer Agreements. 

(a) Definitions. 

( 1 ) "Technology transfer agreement" means an agreement evidenced 
by a wrifing (e.g., invoice, purchase order, contract, etc.) that assigns or 
licenses a copyright interest in tangible personal property for the purpose 
of reproducing and selling other property subject to the copyright inter- 
est. A technology transfer agreement also means a written agreement that 
assigns or licenses a patent interest for the right to manufacture and sell 
property subject to the patent interest, or a written agreement that assigns 
or licenses the right to use a process subject to a patent interest. 

A technology transfer agreement does not mean an agreement for the 
transfer of any tangible personal property manufactured pursuant to a 
technology transfer agreement, nor an agreement for the transfer of any 
property derived, created, manufactured, or otherwise processed by 
property manufactured pursuant to technology transfer agreement. A 
technology transfer agreement also does not mean an agreement for the 
transfer of prewritten software as defined in subdivision (b) of Regula- 
tion 1502, Computers, Programs, and Data Processing. 

Example No. 1 : Company X holds a copyright in certain tangible art- 
work. Company X transfers (temporarily or otherwise) its artwork to 
Company Y and, in wriung, transfers (temporarily or otherwise) a copy- 
right interest to Company Y authorizing it to reproduce and sell tangible 
personal property subject to Company X's copyright interest in the art- 
work. Company X' s transfer of artwork and a copyright interest to Com- 
pany Y constitutes a technology transfer agreement. Company Y's sales 
of tangible personal property containing reproducdons of Company X's 
artwork do not constitute a technology transfer agreement. 

Example No. 2: Company X holds patents for widgets and the process 
for manufacturing such widgets. Company X, in writing, transfers (tem- 
porarily or otherwise) its patent interests to sell widgets and the process 
used to manufacture such widgets to Company Y. Company X's transfer 
of its patent interests to Company Y constitutes a technology transfer 
agreement. Company Y's sale or storage, use, or other consumption of 
any widgets that it manufactures does not consdtute a technology transfer 
agreement. Company Y's sale or storage, use, or other consumpdon of 
any tangible personal property used to manufacture widgets also does not 
consdtute a technology transfer agreement. 

Example No. 3: Company X manufactures and leases a patented medi- 
cal device to Company Y. As part of the lease of the medical device. 
Company X also transfers to Company Y, in writing, a separate patent 
interest in a process external to the medical device that involves the use, 
application or manipulation of the medical device. Company X charges 
a monthly rentals payable for the equipment as well as a separate charge 
for each time the separate patented process external to the medical device 
is performed by Company Y. Company X's lease of the medical device 
to Company Y to perform the separately patented process is not a 
technology transfer agreement and tax applies to the entire rentals pay- 
able for the medical equipment. Company X's transfer of its separate pat- 
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ent interest for the right to perform the separate patented process external 
to the medical device is a technology transfer agreement. Company X's 
separate charges to Company Y for the right to perform the separate pat- 
ented process external to the medical device are not subject to tax pro- 
vided they relate to the right to perform the separate patented process, are 
not for the lease of the medical device, and represent a reasonable charge 
for the right to perform the separate patented process external to the med- 
ical device. Where the separate charges for the right to perform the sepa- 
rate patented process relate to the patented technology embedded in the 
internal design, assembly or operation of the medical device. Company 
X's separate charges for the right to perform the separate patented pro- 
cess are not pursuant to a technology transfer agreement and are instead 
part of the rentals payable from the lease of the medical device. 

(2) "Copyright interest" means the exclusive right held by the author 
of an original work of authorship fixed in any tangible medium to do and 
to authorize any of the following: to reproduce a work in copies or phono- 
records; to prepare derivative works based upon a work; to distribute co- 
pies or phonorecords of a work to the public by sale or other transfer of 
ownership, or by rental, lease, or lending; to perform a work publicly, in 
the case of literary, musical, dramatic, and choreographic works, panto- 
mimes, and motion pictures and other audiovisual works; to display a 
copyrighted work publicly, in the case of literary, musical, dramatic, and 
choreographic works, pantomimes, and pictorial, graphic, or sculptural 
works, including the individual images of a motion picture or other au- 
diovisual work; and in the case of sound recordings, to perform the work 
publicly by means of a digital audio transmission. For purposes of this 
regulation, an "original work of authorship" includes any literary, musi- 
cal, and dramatic works; pictorial, graphic, and sculptural works; motion 
pictures and other audiovisual works; sound recordings, including pho- 
nograph and tape recordings; and architectural works represented or con- 
tained in tangible personal property. 

(3) "Patent interest" means the exclusive right held by the owner of a 
patent issued by the United States Patent and Trademark Office to make, 
use, offer to sell, or sell a patented process, machine, manufacture, com- 
position of matter, or material. "Process" means one or more acts or steps 
that produce a concrete, tangible and useful result that is patented by the 
United States Patent and Trademark Office, such as the means of 
manufacturing tangible personal property. Process may include a pat- 
ented process performed with an item of tangible personal property, but 
does not mean or include the mere use of tangible personal property sub- 
ject to a patent interest. 

(4) "Assign or license" means to transfer in writing a patent or copy- 
right interest to a person who is not the original holder of the patent or 
copyright interest where, absent the assignment or license, the assignee 
or licensee would be prohibited from making any use of the copyright or 
patent provided in the technology transfer agreement. 

(b) Application of Tax 

( 1 ) Tax applies to amounts received for any tangible personal property 
transferred in a technology transfer agreement. Tax does not apply to 
amounts received for the assignment or licensing of a patent or copyright 
interest as part of a technology transfer agreement. The gross receipts or 
sales price attributable to any tangible personal property transferred as 
part of a technology transfer agreement shall be: 

(A) The separately stated sale price for the tangible personal property, 
provided the separately stated price represents a reasonable fair market 
value of the tangible personal property; 

(B) Where there is no such separately stated price, the separate price 
at which the tangible personal property or like (similar) tangible personal 
property was previously sold, leased, or offered for sale or lease, to an 
unrelated third party; or, 

(C) If there is no such separately stated price and the tangible personal 
property, or like (similar) tangible personal property, has not been pre- 
viously sold or leased, or offered for sale or lease to an unrelated third 
party, 200 percent of the combined cost of materials and labor used to 
produce the tangible personal property. "Cost of materials" consists of 
those materials used or otherwise physically incorporated into any tangi- 



ble personal property transferred as part of a technology transfer agree- 
ment. "Cost of labor" includes any charges or value of labor used to 
create the tangible personal property whether the transferor of the tangi- 
ble personal property contributes such labor, a third party contributes the 
labor, or the labor is contributed through some combination thereof. The 
value of labor provided by the transferor of the tangible personal property 
shall equal the separately stated, reasonable charge for such labor. Where 
no separately stated charge for labor is made, the value of labor shall 
equal the lower of the taxpayer's normal and customary charges for labor 
made to third persons, or the fair market value of such labor performed. 

(2) Tax applies to all amounts received from the sale or storage, use, 
or other consumption of tangible personal property transfen'ed with a 
patent or copyright interest, where the transfer is not pursuant to a 
technology transfer agreement. 

(3) Specific Applications. Tax applies to the sale or storage, use, or 
other consumption of artwork and commercial photography pursuant to 
a technology transfer agreement as set forth in Regulation 1540, Adver- 
tising Agencies, Commercial Artists and Designers. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 601 1 and 6012, Revenue and Taxation Code; Preston v. Stale Board of 
Equalization (2001) 25 Cal. 4th 197. 105 Cal. Rptr. 2d 407. 

History 

1. New section filed 6-6-2002; operative 7-6-2002 (Register 2002, No. 23). 

2. Editorial correcdon of History 1 (Register 2002, No. 25). 



Article 2. Contractors and Subcontractors 

§1521. Construction Contractors. 

(a) Definitions. 

( 1 ) Construction Contract. 

(A) "Construction contract" means and includes a contract, whether 
on a lump sum, time and material, cost plus, or other basis, to: 

1 . Erect, construct, alter, or repair any building or other structure, proj- 
ect, development, or other improvement on or to real property, or 

2. Erect, construct, alter, or repair any fixed works such as waterways 
and hydroelectric plants, steam and atomic electric generating plants, 
electrical transmission and distribution lines, telephone and telegraph 
lines, railroads, highways, airports, sewers and sewage disposal plants 
and systems, waterworks and water distribution systems, gas transmis- 
sion and distribution systems, pipelines and other systems for the trans- 
mission of petroleum and other liquid or gaseous substances, refineries 
and chemical plants, or 

3. Pave surfaces separately or in connection with any of the above 
works or projects, or 

4. Furnish and install the property becoming a part of a central heating, 
air-conditioning, or electrical system of a building or other structure, and 
furnish and install wires, ducts, pipes, vents, and other conduit imbedded 
in or securely affixed to the land or a structure thereon. 

(B) "Construction contract" does not include: 

1 . A contract for the sale or for the sale and installation of tangible per- 
sonal property such as machinery and equipment, or 

2. The furnishing of tangible personal property under what is other- 
wise a construction contract if the person furnishing the property is not 
responsible under the construction contract for the final affixation or in- 
stallation of the property furnished. 

(2) Construction Contractor. "Construction contractor" means any 
person who for himself or herself, in conjunction with, or by or through 
others, agrees to perform and does perform a construction contract. 
"Constmction contractor" includes subcontractors and specialty con- 
tractors and those engaged in such building trades as carpentry, bricklay- 
ing, cement work, steel work, plastering, drywall installation, sheet metal 
work, roofing, tile and terrazzo work, electrical work, plumbing, heating, 
air-conditioning, elevator installation and construction, painting, and 
persons installing floor coverings, including linoleum, floor tile, and 
wall-to-wall carpeting, by permanently affixing such coverings to a 
floor. "Construction contractor" includes any person required to be li- 
censed under the California Contractors' State License Law (Business & 
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Professions Code Sections 7000 et seq.), and any person contracting with 
the United States to perform a construction contract, wiiether such per- 
sons are formed or organized under the laws of this state, or another state 
or country. 

(3) United Slates Construction Contractor. "United States construc- 
tion contractor" means a construction contractor who for himself or her- 
self, in conjunction with, or by or through others, agrees to perform and 
does perform a construction contract for the United States Government. 

(4) Materials. "Materials" means and includes construction materials 
and components, and other tangible personal property incorporated into, 
attached to, or affixed to, real property by contractors in the performance 
of a construction contract and which, when combined with other tangible 
personal property, loses its identity to become an integral and inseparable 
part of the real property. A list of typical items regarded as materials is 
set forth in Appendix A. 

(5) Fixtures. "Fixtures" means and includes items which are accessory 
to a building or other structure and do not lose their identity as accessories 
when installed. A list of typical items regarded as fixtures is set forth in 
Appendix B. 

(6) Machinery and Equipment. "Machinery and equipment" means 
and includes property intended to be used in the production, manufactur- 
ing or processing of tangible personal property, the performance of ser- 
vices or for other purposes (e.g., research, tesfing, experimentation) not 
essenfial to the fixed works, building, or structure itself, but which prop- 
erty incidentally may, on account of its nature, be attached to the realty 
without losing its identity as a particular piece of machinery or equipment 
and, if attached, is readily removable without damage to the unit or to the 
realty. "Machinery and equipment" does not include junction boxes, 
switches, conduit and wiring, or valves, pipes, and tubing incorporated 
into fixed works, buildings, or other structures, whether or not such items 
are used solely or partially in connection with the operation of machinery 
and equipment, nor does it include items of tangible personal property 
such as power shovels, cranes, trucks, and hand or power tools used to 
perform the construcfion contract. A list of typical items regarded as ma- 
chinery and equipment together with a list of typical items not regarded 
as machinery and equipment is set forth in Appendix C. 

(7) Time and Material Contract. "Time and material contract" means 
a contract under which the contractor agrees to furnish and install materi- 
als or fixtures, or both, and which sets forth separately a charge for the 
materials or fixtures and a charge for their installation or fabrication. 

(8) Lump Sum Contract. "Lump sum contract" means a contract under 
which the contractor for a stated lump sum agrees to furnish and install 
materials or fixtures, or both. A lump sum contract does not become a 
time and material contract when the amounts attributable to materials, 
fixtures, labor, or tax are separately stated in the invoice. 

(b) Application of Tax. 

(1) United States Construction Contractors. 

(A) Materials and Fixtures. United States construcfion contractors are 
consumers of materials and fixtures which they furnish and install in the 
performance of contracts with the United States Government. Either the 
sales tax or the use tax applies with respect to sales of tangible personal 
property (including materials, fixtures, supplies, and equipment) to con- 
tractors for use in the performance of such contracts with the United 
States for the construcfion of improvements on or to real property in this 
state. The fact that the contract may provide principally for the manufac- 
ture or acquisifion of tangible personal property is immaterial. The sales 
tax, but not the use tax, applies even though the contractor purchases the 
property as the agent of the United States. 

(B) Machinery and Equipment. United States contractors are retailers 
of machinery and equipment furnished in connecfion with the perform- 
ance of a construcfion contract with the United States Government. Tax 
does not apply to sales of machinery and equipment to United States con- 
tractors or subcontractors, provided fifie to the property passes to the 
United States before the contractor makes any use of it. Such sales are 
sales for resale, and the purchasing contractor may issue a resale certifi- 
cate. A contractor who uses the machinery or equipment before title 
passes to the United States is the consumer of that machinery or equip- 



ment and either sales tax or use tax applies with respect to the sale to or 
the use by the contractor. 

(2) Constaicfion Contractors Other than United States Construction 
Contractors. 

(A) Materials. 

1 . In General. Construction contractors are consumers of materials 
which they furnish and install in the performance of construction con- 
tracts. Either sales tax or use tax applies with respect to the sale of the ma- 
terials to or the use of the materials by the construction contractor. 

2. When Contractor is Seller. A construction contractor may contract 
to sell materials and also to install the materials sold. If the contract ex- 
plicifiy provides for the transfer of fifie to the materials prior to the time 
the materials are installed, and separately states the sale price of the mate- 
rials, exclusive of the charge for installation, the contractor will be 
deemed to be the retailer of the materials. 

In the case of a time and material contract, if the contractor bills his or 
her customer an amount for "sales tax" computed upon his or her marked 
up billing for materials, it will be assumed, in the absence of convincing 
evidence to the contrary, that he or she is the retailer of the materials. 

If the sale occurs in this state, the sales tax applies to the contractor's 
(retailer's) gross receipts from the sale of the materials. If the sale occurs 
prior to the time the property is brought into this state, the contractor's 
(retailer's) customer is the consumer and his or her use (unless otherwise 
exempt) is subject to use tax measured by the sales price. The contractor 
must collect the use tax and pay it to this state. 

(B) Fixtures. 

1. In General. Construction contractors are retailers of fixtures which 
they furnish and install in the performance of construction contracts and 
tax applies to their sales of the fixtures. 

2. Measure of Tax. 

a. In General. If the contract states the sale price at which the fixture 
is sold, tax applies to that price. If the contract does not state the sale price 
of the fixture, the sale price shall be deemed to be the cost price of the 
fixture to the contractor. 

b. Determining Cost Price. 

If the contractor purchases the fixtures in a completed condition, the 
cost price is deemed to be the sale price of the fixture to him or her and 
shall include any manufacturer's excise tax or import duty imposed with 
respect to the fixture prior to its sale by the contractor. 

If the contractor is the manufacturer of the fixture, the cost price is 
deemed to be the price at which similar fixtures in similar quanfities 
ready for installation are sold by him or her to other contractors. 

If similar fixtures are not sold to other contractors ready for installa- 
tion, then the cost price shall be deemed to be the amount stated in the 
price lists, bid sheets or other records of the contractor. 

If the sale price cannot be established in the above manner and the fix- 
ture is manufactured by the contractor, the cost price shall be deemed to 
be the aggregate of the following: 

[ 1 ] Cost of materials, including such items as freight-in and import du- 
ties, 

[2] Direct labor, including fringe benefits and payroll taxes, 

[3] Specific factory costs attributable to the fixture, 

[4] Any manufacturer's excise tax, 

[5] Pro rata share of all overhead attributable to the manufacture of the 
fixture, and 

[6] Reasonable profit from the manufacturing operafion which, in the 
absence of evidence to the contrary, shall be deemed to be 5 percent of 
the sum of the preceding factors. 

Jobsite fabrication labor and its prorated share of manufacturing over- 
head must be included in the sale price of the fixture. Jobsite fabrication 
labor includes assembly labor performed prior to attachment of a compo- 
nent or a fixture to a structure or other real property. 

3. Exceptions-Leased Fixtures. In some instances the construction 
contractor may furnish and install a fixture for a person, other than the 
owner of the realty, who intends to lease the fixture in place as tangible 
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personal property as provided in section 6016.3 of the Revenue and Tax- 
ation Code and pay tax measured by rental receipts. 

In this case the construction contractor may take a resale certificate 
from the lessor at the time of the transaction and the sale to the lessor will 
be considered to be a sale for resale. The resale certificate should indicate 
that the fixture is purchased for resale by the purchaser as tangible per- 
sonal property under section 601 6.3 of the Revenue and Taxation Code. 

(C) Machinery and Equipment. 

1. In General. Construction contractors are retailers of machinery and 
equipment even though the machinery and equipment is furnished in 
connection with a constaiction contract. Tax applies to the contractor's 
gross receipts from such sales. 

2. Measure of Tax. 

a. In General. Tax applies to the gross receipts from the sale of machin- 
ery and equipment furnished and installed by a construction contractor. 
If the contract calls only for the furnishing and installation of machinery 
and equipment, tax applies to the total contract price less those charges 
excludible from gross receipts under Section 6012 of the Revenue and 
Taxation Code. 

b. Lump Sum Contracts-Determining Gross Receipts. If the contract 
is for a lump sum and includes the furnishing and installation of materi- 
als, fixtures, and machinery and equipment, the gross receipts from the 
sale of the machinery and equipment shall be the price at which similar 
quantities ready for installation are sold at retail delivered in the market 
area where the installation takes place. 

If there is no such retail price for the machinery and equipment, then 
the gross receipts shall be determined from the contracts, price lists, bid 
sheets, or other records of the contractor. 

If the gross receipts cannot be established in the above manner and the 
machinery and equipment is manufactured by the contractor, the gross 
receipts from the sale shall be the aggregate of the following: 

[ 1 ] Cost of materials, including such items as freight-in and import du- 
ties, 

[2] Direct labor, including fringe benefits and payroll taxes, 

[3] Specific factory costs attributable to the machinery or equipment, 

[4] Any manufacturer's excise tax, 

[5] Pro rata share of all overhead attributable to the machinery or 
equipment, including overhead attributable to manufacturing, selling, 
contracting, and administration, and 

[6] Reasonable profit from the manufacture and sale of the machinery 
or equipment which, in the absence of evidence to the contrary, shall be 
deemed to be 5 percent of the sum of the preceding factors. 

Jobsite fabrication labor and its prorated share of manufacturing over- 
head must be included in the sale price of the machinery or equipment. 
Jobsite fabrication labor includes assembly labor performed prior to at- 
tachment of a component or the machinery or equipment to a structure 
or other real property. 

(D) Cost Plus A Fee Contracts. When a contractor enters into a con- 
struction contract for a cost plus a fee or time and materials plus a fee, 
whether the fee is a lump sum or a percentage of costs, the fee is not in- 
cluded in the measure of tax. When the contractor is the manufacturer of 
the fixtures or machinery and equipment, the "cost price" of the fixtures 
and the gross receipts from the sale of the machinery and equipment shall 
be determined in accordance with (B) and (C) above. 

(3) Miscellaneous Sales by Contractors. In addition to sales of fixtures 
and machinery and equipment, tax applies to all retail sales by contrac- 
tors of tangible personal property, including parts, supplies, tools, con- 
struction equipment, buildings severed or to be severed by the contractor, 
and furniture, including furniture sold with a building, even though the 
building is sold "in place." 

(4) Permits. Contractors engaged solely in performing construction 
contracts which do not involve the sale and installation of fixtures and 
who do not also engage in business as sellers or retailers are not required 
to hold seller's permits. However, if a contractor is a seller or retailer be- 
cause he or she makes sales of fixtures, materials, or machinery and 
equipment, or other tangible personal property either in connection with 



or as part of a construction contract, or otherwise, he or she is required 
to hold a seller's permit. 

(5) Supplies and Tools for Self-Use. Contractors are the consumers of 
supplies such as oxygen, acetylene, gasoline, acid, thread-cutting oil, 
and tools and parts for tools, which they use in their business, and the tax 
applies to the sale of such supplies and tools to contractors. 

(6) Exemption Certificates. 

(A) Resale Certificates. Contractors holding valid seller' s permits may 
purchase fixtures and machinery and equipment for resale by issuing re- 
sale certificates to their suppliers. They may not purchase materials for 
resale unless they are also in the business of selling materials. 

A contractor cannot avoid liability for sales or use tax on materials or 
fixtures furnished and installed by him or her by taking a resale certificate 
from the prime contractor, interior decorators, designers, department 
stores, or others. However, under the circumstances described in subsec- 
tion (b) (2) (B)3., a contractor may take a resale certificate for fixtures 
furnished and installed by him or her for a person other than the owner 
of the realty. 

(B) Exemption Certificates for Out-of-State Use. Sales tax does not 
apply to sales of tangible personal property to a construction contractor 
who holds a valid California seller's permit when the property is used by 
the contractor outside this state in his or her performance of a contract to 
improve real property and as a result of such use the property is incorpo- 
rated into and becomes a part of real property located outside this state. 
This exemption is available only if at the time of the purchase the contrac- 
tor certifies in writing to the seller that he or she holds a valid California 
seller' s permit (giving the number of that permit and identifying the prop- 
erty purchased) and states that the property will be used in the manner 
stated above. The certificate must be signed by the contractor or an autho- 
rized employee. Such a certification may appear in the body of a purchase 
order which bears the signature of the purchaser. Any certificate given 
subsequent to the time of purchase will not be recognized. 

If the property purchased under a certificate is used by the contractor 
in any other manner or for any other purpose than stated in the certificate, 
the contractor shall be liable for sales tax as if he or she were a retailer 
making a retail sale of the property at the time of such use, and the sale 
price of the property to him or her shall be deemed the gross receipts from 
the sale. 

(C) Deductions for Tax-Paid Purchases Resold. A contractor may 
claim a "tax-paid purchases resold" deduction for any property of which 
he or she is the retailer when he or she has reimbursed his or her vendor 
for tax which the vendor is required to pay to the State or has paid the use 
tax with respect to the property, and has resold the property prior to mak- 
ing any use of it. In the event that the contractor sells short ends or pieces 
which are not used other than in severing them from larger units pur- 
chased by him or her and as to which he or she has paid sales tax reim- 
bursement or use tax, he or she may claim the deduction for tax-paid pur- 
chases resold, but the amount of the deduction shall not exceed the price 
at which he or she sells such short ends or pieces. 

(c) Particular Applications. 

( 1 ) Draperies and Drapery Hardware. Persons who contract to sell and 
install draperies including drapery hardware, such as brackets, rods, 
tracks, etc., are retailers of the items which they furnish and install. Tax 
applies to the entire contract price exclusive of the charge for installation 
which charge should be separately stated. Installers who furnish drapery 
hardware or other tangible personal property may accept resale certifi- 
cates from department stores or other sellers to furnish and install the 
draperies and drapery hardware. 

The department stores or other sellers furnishing resale certificates are 
required to pay the tax to the state upon their selling price of the draperies 
and drapery hardware, exclusive of installation charges. The installer 
should segregate his or her installation charge in order that the depart- 
ment store or other seller may properiy segregate its charge attributable 
to installation for purposes of determining its taxable gross receipts. 
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(2) Prefabricated Cabinets. A cabinet will be considered to be "prefab- 
ricated" and a "fixture" when 90 percent of the total direct cost of labor 
and material in fabricating and installing the cabinet is incurred prior to 
affixation to the realty. In determining this 90 percent, the total direct cost 
of all labor and materials in fabricating the cabinet to the point of installa- 
tion will be compared to the total direct cost of all labor and materials in 
completely fabricating and installing the cabinet. If more than one cabi- 
net is fabricated and installed under the contract, each cabinet will be con- 
sidered separately in determining whether the cabinet is prefabricated. 

(3) Prefabricated Buildings. Prefabricated units such as commercial 
coaches, house trailers, etc., registered with the Department of Motor Ve- 
hicles or the Department of Housing and Community Development, are 
tangible personal property even though they may be connected to plumb- 
ing and utilities. A mobilehome which meets or is modified to meet, all 
applicable building codes and regulations and which is permanently af- 
fixed to realty, is an improvement to realty and is not personal property. 

A contract to furnish and install a prefabricated or modular building 
which is not a factory-built school building (relocatable classroom) is a 
construction contract whether the building rests in place by its own 
weight or is physically attached to realty. It is immaterial whether the 
building is erected upon or affixed to land owned by the owner of the 
building or is leased to the landowner or lessee of the land. 

Generally, a contract to furnish and install a small prefabricated build- 
ing, such as a shed or kiosk, which is movable as a unit from its site of 
installation, is a construction contract only if the building is required to 
be physically attached to real property by the seller, upon a concrete 
foundation or otherwise. The sale of such a unit to rest in place by its own 
weight, whether upon the ground, a concrete slab, or sills or piers, is not 
a construction contract even though the seller may deliver the unit to its 
site of use. 

Prefabricated or modular buildings which are "factory-built housing" 
where permanently affixed to the realty are improvements to realty. The 
manufacturer of factory-built housing who contracts to furnish and in- 
stall the factory-built housing manufactured by him or her is the consum- 
er of the materials used in building and installing the factory-built hous- 
ing and the retailer of the fixtures. Tax appUes as provided in (b) above. 

(4) Factory-built School Buildings. 

(A) General. On and after September 26, 1989, a contract to furnish 
and install a factory-built school building is not a construction contract 
but rather is a sale of tangible personal property. 

(B) Definitions. 

1. "Factory-built School Building." The term "factory-built school 
building" (relocatable classroom) means and includes: 

a. for the period September 26, 1989 through September 12, 1990, any 
building designed to be used as a school building as defined in sections 
39214 and 81 165 of the Education Code and so used. A factory-built 
school building must be designed in compliance with state laws for 
school construction and approved by the structural safety section in the 
office of the State Architect. It must be wholly or substantially manufac- 
tured at an offsite location for the purpose of being assembled, erected, 
or installed on a school site. 

b. effective September 13,1 990, any building which is designed or in- 
tended for use as a school building and is wholly or substantially man- 
ufactured at an offsite location for the purpose of being assembled, 
erected, or installed on a site owned or leased by a school district or a 
community college district. A factory-built school building must be de- 
signed and manufactured in accordance with building standards adapted 
and approved pursuant to chapter 4 (commencing with section 18935) of 
part 2.5 of division 13 of the Health and Safety Code and must be ap- 
proved by the structural safety section in the office of the State Architect. 

The term does not include buildings licensed by either the Department 
of Motor Vehicles or the Department of Housing and Community Devel- 
opment. The term also does not include prefabricated or modular build- 
ings which are similar in size to, but which are not, "factory-built school 
buildings". It is immaterial whether the building is erected upon or af- 



fixed to land owned by the owner of the building or is leased to the land- 
owner or lessee of the land. 
2. "Consumer." 

a. For the period September 26, 1 989 through September 1 2, 1 990. the 
term "consumer" as used herein means either 

( 1 ) a school or a school district or 

(2) a contractor who purchases a factory-built school building for the 
purpose of fulfilling the requirements of an existing contract with a 
school or school district to furnish and install such building. 

b. EffecUve September 13, 1990, the term "consumer" as used herein 
means either 

( 1 ) a school district or a community college district or 

(2) a contractor who purchases a factory-built school building for the 
purpose of fulfilling the requirements of an existing contract with a 
school district or a community college district to furnish and install such 
building. 

(C) Place of Sale. The place of sale or purchase of a factory built school 
building is the place of business of the retailer regardless of whether the 
sale of the building includes installation or whether the building is placed 
upon a permanent foundation. 

(D) Application of Tax. 

1 . Tax applies to 40 percent of the sales price of the building to the con- 
sumer excluding any charges for placing the completed building on the 
site. The sales price of the building shall include amounts representing 
tangible personal property installed in the building by a subcontractor, 
whether prior to or after installafion of the building at the site, provided 
such installation is called for in the prime contract for the building. 

A separate contract to furnish and install tangible personal property in 
a factory-built school building after installation of the building at the site 
is a construcdon contract and the tax applies as in (b) above. Any contract 
or subcontract for site preparation (e.g., foundation) is a construction 
contract and tax applies as in (b) above. 

2. The sale of a factory-built school building to a purchaser who will 
resell the building without installation is a sale for resale and the seller 
may accept a resale certificate from the purchaser. If the purchaser then 
sells to a contractor who has an existing contract to install the building 
on a school site, tax will apply as in (c)(4)(D) 1 above. If tax has been paid 
on the purchase price of a factory-built school building which is subse- 
quently resold for installafion, a tax-paid purchases resold deduction 
may be taken as provided in Regulafion 1701 (18 CCR 1701). 

E. Exclusion Certificate. For the period September 26, 1989, through 
September 12, 1990, if the purchaser certifies in wrifing to the retailer 
that the factory built school building purchased will be consumed in a 
manner or for a purpose entitling the retailer to exclude 60% of the gross 
receipts or sales price from the measure of tax and uses the property in 
some other manner or for some other purpose, the purchaser shall be li- 
able for payment of tax measured by 60% of the sales price. For the above 
stated period, all retailers who make retail sales of "factory-built school 
buildings" claimed to be subject to tax measured by 40 percent of the 
sales price must obtain from the "consumer" a signed certificate substan- 
fially in the form set forth below. 

CLAIM FOR 60% EXCLUSION FROM TAX ON 
PURCHASE OF FACTORY-BUILT SCHOOL BUILDINGS 

(Sec. 6012.6. Rev. & Tax. Code) 

I hereby cerfify that the factory-built school building that I 

(Name of Purchaser-Consumer) 

am purchasing under the authority of this certificate from 

(Name of Retailer) 

will be used as a school building as defined in Sales and Use Tax Regula- 
fion 1521. My seller's permit number, if any, is . 
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I further certify that I understand and agree that if the property purchased 
under the authority of this certificate is used by the purchaser for any pur- 
pose other than indicated above, the purchaser shall be liable for payment 
of tax to the State Board of Equalization at the time of such use measured 
by 60% of the sales price of the factory-built school building. 



Signed by 

As: 



(Name of Purchaser) 



(Owner, Partner, Purchasing Agent, etc.) 



Date 



(5) Mobilehomes Installed for Occupancy as Residences. 

Operative July 1, 1980, a special measure of sales or use tax is pro- 
vided for a mobilehome sold to be affixed to realty for occupancy as a 
residence. 

A mobilehome dealer who sells a new mobilehome to a construction 
contractor to be affixed to land for occupancy as a residence is the "retail- 
er-consumer" of the property and is required to pay tax for the period in 
which the sale was made by the dealer measured by an amount equal to 
75 percent of the retailer-consumer's purchase price of the mobilehome. 

A construction contractor who withdraws a new mobilehome from an 
inventory purchased for resale to be affixed to realty for occupancy as a 
residence in the performance of a construction contract is required to pay 
tax measured by 75 percent of the purchase price by his or her mobile- 
home vendor except where the purchase is made directly from a mobile- 
home manufacturer. In the absence of satisfactory evidence of the ven- 
dor's purchase price it shall be presumed that the measure of tax for the 
transaction is an amount equivalent to 60 percent of the sales price of the 
mobilehome to the construction contractor. 

A mobilehome manufacturer who sells a new mobilehome directly to 
a construction contractor for installation to real property for occupancy 
as a residence is required to pay tax measured by 75 percent of the sales 
price at which a similar mobilehome ready for installation would be sold 
by the manufacturer to a retailer-consumer in this state. A construction 
contractor who withdraws a new mobilehome from an inventory pur- 
chased from a manufacturer for resale must pay tax measured by 75 per- 
cent of his or her purchase price. 

A mobilehome manufacturer who performs a construction contract by 
permanently affixing a new mobilehome to real property is the consumer 
of the material and the retailer of fixtures installed by him or her and the 
tax applies as set forth in paragraph (b) above. 

Reference should also be made to the provisions of Regulation 1610.2 
for additional interpretative rules relating to custom additions to the mo- 
bilehome prior to sale, transfers of nonvehicle items, and the application 
of the tax to a purchase made from an out-of-state retailer. 

(6) Repair Contracts. A contract to repair a fixture in place or a fixture 
the contractor is required by the contract to reaffix to the realty is a con- 
struction contract. Sales or use tax applies to the gross receipts or sales 
price of the parts sold by a contractor who is a retailer under this provi- 
sion. Either sales tax or use tax applies to the sales price of the parts sold 
to or used by a contractor who is a consumer under this provision. 

(A) United States Construction Contractors. A United States construc- 
tion contractor is the consumer of the parts furnished in the performance 
of a construction contract to repair a fixture. 

(B) Construction Contractors Other Than United States Construction 
Contractors. 

1 . A contractor is the retailer of the parts furnished in the performance 
of a construction contract to repair a fixture when the sale price of the 
parts is billed separately from the repair labor. 

2. A contractor is the consumer of the parts furnished in the perform- 
ance of a lump sum construction contract to repair a fixture. 

(7) Elevator Installations. A large number of components are included 
in the installation of an elevator system. Those portions constituting the 
cage or platform and its hoisting machinery are fixtures. The balance of 



the installation, if attached to a structure or other real property will gener- 
ally be "materials." 

Similarly, installation of escalators and moving sidewalks are in part 
fixtures and in part materials. 

Following are examples of components constituting part of the cage 
or platform and its hoisting macliinery, and which are fixtures: 

alarm bell 

cab or car 

car doors 

car platform and sling 

door hanger on cab 

door openers 

door operator on cab or car 

door safety edge on cab 

door sills on cab 

electronic door protector 

jack assembly 

motors 

power units and control boxes 

pumps 

pushbuttons on cab 

wire and piping (which are components of a fixture) 

Following are examples of components constituting "materials" when 

attached to realty: 

car guides 

casing section of jack assembly 

guide rails 

hoistway doors 

hoistway door frames 

hoistway door safety edge 

hoistway door sills and jambs 

hoistway door supports 

hoistway entrance 

pushbuttons on hoistway 

rail brackets 

sill, struts 

sound insulating panels on "materials" 

structural steel (unless part of cab, car, or other "fixture") 

valve strainer 

wire and piping attached to "materials" 

Following are examples of components constituting parts of escalators 

or moving sidewalks which are fixtures: 

staircase 

moving sidewalk 

moving handrails 

chains 

sprockets 

motors 

other operating mechanisms 

(8) Telephone Switchboards and Instruments. Telephone switching 
equipment installed in a building specifically designed to accommodate 
the equipment or attached to a building or structure in a manner such that 
its removal would cause damage to the equipment or building in which 
it is installed will be considered to be "fixtures" under paragraph (a)(5) 
of this regulation. 

Telephone handsets, modular switching equipment and standardized, 
off-shelf, general purpose switching equipment sold for use in general 
purpose office buildings constitute machinery and equipment under 
paragraph (a)(6) of this regulation. Handsets, modular switching equip- 
ment and standardized equipment were previously classified as fixtures. 

This change in classification shall be applied prospectively only with 
respect to construction contracts entered into on and after July 1, 1988, 
by contractors other than United States construction contractors. 
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(9) Deep-Well Agricultural Pumps. A deep-well agricultural pump is 
tangible personal property if installed so that it rests in position by force 
of gravity and is not otherwise affixed to the land. 

The pump is a fixture if: 

(A) It is affixed to the land such as by concrete, bolts or screws, 

(B) It is physically connected to an irrigation system such as by pipes 
or couplings so as to become an integral part of the system, or 

(C) It is enclosed by a pump house or other building or structure. 

(10) Remote Control Garage Door Openers. Remote control garage 
door opening units are fixtures. Portable transmitter units furnished pur- 
suant to a construction contract are deemed to be fixtures and are taxable 
as provided in subdivision (b)(2)(B). Sales of portable transmitter units 
not a part of a construction contract, as, for example, sales of replacement 
units, are retail sales of tangible personal property and subject to tax as 
such. 

(11) Excess Reimbursement. 

The excess tax reimbursement provisions of Regulation 1700 apply to 
construction contractors. 

(12) On-Premise Electric Signs 

(A) An on-premise electric sign is an electrically powered or illumi- 
nated structure, housing, sign, device, figure, statuary, painting, display, 
message, placard, or other contrivance or any part thereof affixed to real 
property and intended or used to advertise, or to provide data or informa- 
tion in the nature of advertising, for any of the following purposes: 1 ) To 
designate, identify, or indicate the name or business of the owner or occu- 
pant of the premises upon which the advertising display is located, or 2) 
To advertise the business conducted, services available or rendered, or 
the goods produced, sold, or available for sale, upon the property where 
the advertising display has been erected. 

(B) Application of Tax. An on-premise electric sign is a fixture and 
tax applies to the sale price of the sign. Notwithstanding the provisions 
of 1 52 1 (b)(2)(B), operative October 1 , 2000, if the contract does not state 
the sale price of the sign, tax applies to 33 percent of the contract price 
of on-premise electric signs that are furnished and installed by the seller. 
"Contract price" includes charges for materials, fabrication labor, instal- 
lation labor, overhead, profit, and other charges associated with the sale 
and installation of the sign. If a contract provides that a contractor is to 
install an on-premise electric sign furnished by a third party, the charges 
for installation are not taxable. If a seller furnishes but does not install an 
on-premise electric sign, the seller is a retailer of the sign and tax applies 
to the total contract price. 

Separately stated charges for transportation are subject to tax as de- 
fined in Regulation 1 628, Transportation Charges. 

(13) Solar Cells, Solar Panels and Solar Modules. A contract to furnish 
and install a solar energy system onto a structure or realty is a construc- 
tion contract which involves furnishing and installing both materials and 
fixtures. A solar energy system is defined as any solar collector or other 
solar energy device that provides for the collection and distribution of so- 
lar energy and, where applicable, the storage of solar energy. 

(A) Materials. Photovoltaic (PV) cells, solar panels and solar modules, 
including both solar thermal panels and solar electric PV panels, are con- 
sidered materials when they function in the same manner as other materi- 
als such as roofing, windows, or walls and are incorporated into, attached 
to, or affixed to real property and, as such, lose their identity to become 
an integral and inseparable part of the real property. Examples of these 
types of solar panels include, but are not limited to, PV integrated sky- 
lights, PV panels used to function as a roof on a parking lot shade struc- 
ture, and PV integrated roofing tiles. 

Other materials include, but are not limited to, wiring, wiring har- 
nesses, strapping, piping, and mounting systems. Mounting systems in- 
clude rack framing brackets that are installed on roofs. 

(B) Fixtures. Photovoltaic (PV) cells, solar panels and solar modules, 
including both solar thermal panels and solar electric PV panels, are con- 
sidered rixtures when they are necessary to a building or other structure 
and do not lose their identity as accessories when installed. Examples of 
these types of solar panels include, but are not limited to, rack mounted 



solar panels installed on roofs and solar panels used in free-standing so- 
lar arrays. 

Other items included in the solar energy system which are considered 
fixtures include, but are not limited to, terminal boxes, DC and AC dis- 
connect boxes, inverters, transformers, batteries and pumps. 

Contractors furnishing and installing solar energy systems that incl ude 
fixtures are required to hold seller's permits as described in subdivision 
(b)(4). 

(C) For the purposes of subdivisions (c)(13)(A) and (c)(13)(B), a 
charge for labor to affix solar panels purchased in a completed condition 
to a mounting system is not subject to tax. 

Appendix A 

The following is a list of typical items regarded as materials: 

Asphalt 

Bricks 

Builders' hardware 

Caulking material 

Cement 

Conduit 

Doors 

Ducts 

Electric wiring and connections 

Flooring 

Glass 

Gravel 

Insulation 

Lath 

Lead 

Lime 

Linoleum 

Lumber 

Macadam 

Millwork 

Mortar 

Oil 

Paint 

Paper 

Photovoltaic (solar) integrated roofing tiles and skylights 

Piping, valves, and pipe fitfings 

Plaster 

Power poles, towers, and lines 

Putty 

Reinforcing mesh 

Roofing 

Sand 

Sheet metal 

Steel 

Stone 

Stucco 

Tile 

Wall coping 

Wallboard 

Wallpaper 

Wall-to-wall carpefing (when affixed to the floor) 

Weather stripping 

Windows 

Window screens 

Wire netting and screen 

Wood preserver 

Appendix B 

The following is a list of typical items regarded as fixtures: 

Air condifioning units 

Awnings 

Burglar alarm and fire alarm fixtures 

Cabinets, counters, and lockers (prefabricated) 
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Cranes^ (including moving parts of cranes) affixed or annexed to a 
building, stmclure or fixed work 

Electric generators (affixed to and accessory to a building, structure 
or fixed works) 

Elevators, hoists, and conveying units 

Furnaces, boilers, and healing units 

Lighting fixtures 

Plumbing fixtures 

Refrigeration units 

Signs 

Television antennas 

Transformers and switchgear 

Vault doors and equipment 

Venetian blinds 

Appendix C 

The following are lists of typical items regarded as: 

Machinery and Equipment 

Drill presses 

Electric generators (unaffixed, or, if affixed, which meet the require- 
ments of subparagraph (a)(6)) 
Lathes 

Machine tools 
Printing presses 

Not Machinery or Equipment 

Fixtures and materials as defined in this regulation 
Wiring, piping, etc., used as a source of power, water, etc., for machin- 
ery and equipment 

Radio transmission antennas 

Large tanks (i.e., over 500 barrel capacity) 

Fire alarm systems 

Street light standards 

Cooling towers other than small prefabricated cooling units 



^ Moving parts of cranes are classified as machinery and equipment when fur- 
nished and installed pursuant to fixed price construction contracts entered into 
prior to July 1, 1985. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006-6010, 6012, 6012.2, 6012.6, 6012.8, 6012.9. 6015, 6016, 6016.3, 
6016.5, 6055, 6091-6095, 6203.5, 6241-6246, 6276.1, 6379, 6384, 6386, 6421 
and 6901.5, Revenue and Taxation Code. 

History 

1 . Renumbering from former section 1921 and amendment of subsections (i) and 
(g) filed 1 1-3-71; effective thirtieth day thereafter (Register 71, No. 45). For 
prior history see Register 65, No. 23. 

2. Amendment of subsection (g) filed 1 1-12-7 1 ; effective thirtieth day thereafter 
(Register71,No. 46). 

3. Amendment filed 2-25-76; designated effecUve 4-1-76 (Register 76, No. 9). 

4. Amendment filed 8-20-76; effective thirtieth day thereafter (Register 76, No. 
34). 

5. Amendment ofsubsections (a)(3), (b)(1)(A), (b)(1)(B), (b)(6)(C), (c)(7) and (d) 
filed 1-19-79; effective thirtieth day thereafter. Pursuant to Chapter 1211, Stat- 
utes of 1978, the order designates an operative date of 1-1-79 (Register 79, No. 
3). 

6. Amendment of subsecrion (c) filed 8-22-80 as an emergency; effecfive upon 
fiUng (Register 80, No. 34). A Certificate of Compliance must be transmitted 
to OAL within 120 days or emergency language will be repealed on 12-22-80. 



7. Certificate of Compliance including amendment of subsection (b) transmitted 
to OAL 12-19-80 and filed 1-16-81 (Register 81, No. 3). 

8. Amendment ofsubsections (c)(3), (8) and (9) filed 3-15-84; effecUve thirtieth 
day thereafter (Register 84, No. 11). 

9. Amendment ofsubsections (c)(4) and Appendices B and C filed 4-1 1-86; effec- 
tive thirtieth day thereafter (Register 86, No. 15). 

10. Amendment ofsubsections (b)(1)(A), (c)(4), (c)(7)-(10) and Appendices B 
and C filed 6-2-88; operative 7-2-88 (Register 88, No. 24). 

1 1. Amendment ofsubsections (a), (c)(3) and Appendix C filed 5-18-89; opera- 
tive 6-17-89 (Register 89, No. 20). 

12. Amendment of subsection (c) filed 7-19-91; operative 8-17-91 (Re2ister91, 
No. 49). 

13. Amendment filed 6-16-95; operative 7-17-95 (Register 95, No. 24). 

14. Amendment of subsection (a)(2) filed 1-14-99; operative 2-13-99 (Reaister 
99, No. 3). 

15. New subsections (c)(12)-(c)(12)(B) filed 5-18-2000; operative 6-17-2000 
(Register2000, No. 20). 

16. New subsecdons (c)( 1 3)-(c)( 1 3)(C) and amendment of Appendix A and Note 
filed 1-4-2008; operative 2-.3-2008 (Register 2008, No. 1). 

§ 1 521 .2. Factory Built Housing. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6012.7, Revenue and Taxation Code. 

History 

1. New section filed (S-1 1-73; effecfive thirtieth day thereafter (Register 73, No. 

24). 

2. Amendment of subsection (b) filed 12-20-77; effective thirtieth day thereafter 
(Register 77, No. 52). 

3. Repealer filed 12-24-79 as an emergency; designated effective 12-31-79 
(Register 79, No. 52). A Certificate of Compliance must be filed within 120 days 
or emergency language will be repealed on 4-30-80. 

4. Certificate of Compliance filed 3-21-80 (Register 80, No. 12). 

§ 1 521 .4. Factory-Built Housing. 

(a) General. "Gross receipts" from the sale of factory-built housing, 
and the "sales price" of factory-built housing, sold or stored, used, or 
otherwise consumed in this state shall be 40 percent of the sales price of 
the factory-built housing to the consumer. 

(b) Definitions. 

(1) Factory-built housing includes only those particular models or 
units that are approved by the Department of Housing and Community 
Development of the Stale of California (Department) or by the local 
building authority under contract with the Department as factory-built 
housing within Section 19971 of the Health and Safety Code. Those 
models or units approved as factory-built housing by the Department or 
local building authority bear an insignia of approval issued by the Depart- 
ment under Section 19980 of the Health and Safety Code and attached 
at the factory before shipment. 

Such models or units include: 

(A) A residential building, dwelling unit, or an individual dwelling 
room or combination of rooms thereof, or building component, assem- 
bly, or system, so manufactured that all of its parts cannot be inspected 
prior to affixation to realty without disassembly, damage, or destruction, 
including units designed for use as part of an institution for resident or 
patient care, which is either wholly manufactured or is in substantial part 
manufactured at an off site location to be wholly or partially assembled 
onsite in accordance with regulations adopted by the Commissioner of 
Housing and Community Development of the State of California or in ac- 
cordance with applicable local building requirements if such factory- 
built housing is inspected and approved by the local enforcement agency 
at the place and time of manufacture pursuant to Section 19990 of the 
Health and Safety Code. 
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(B) "Modular housing," which is a three dimensional box or cube- 
shaped staicture or stnictures making up one or more rooms of a residen- 
tial building, or an institution or part thereof for resident or patient care. 

(C) "Sectionalized housing," which generally consists of two modules 
which form a total living unit of a residential building, or an institution 
or part thereof for resident or patient care. 

(D) "Modular," "utility," or "wet cores," which are three-dimensional 
habitable rooms or modules and which are generally comprised of a 
kitchen or a bathroom or bathrooms of a residential building, or an insti- 
tution or part thereof for resident or patient care. 

(E) "Fixtures" and "materials," as defined in regulation 1521, which 
were included as items sold or purchased as a part of the factory-built 
housing package and installed in the resulting structure. 

(2) Factory-built housing does not include: 

(A) A "mobilehome," as defined in Sections 18008 and 182 11 of the 
Health and Safely Code, which provide that a mobilehome is a structure 
transportable in one or more sections designed and equipped to contain 
not more than two dwelling units to be used with or without a foundation 
system. 

(B) "Precut housing packages" where more than 50 percent of the 
package consists of precut lumber only. This percentage is determined 
by using the ratio of direct labor and material costs applicable to the pre- 
cut lumber to the total direct labor and material costs applicable to the 
housing package. 

(C) "Panelized construction," such as walls or components that may 
become one or more rooms of a building. However, "factory-built hous- 
ing" does include panelized construction sold by the builder or manufac- 
turer of the panelized construction and which consists of a package in- 
cluding wall panels, floors, and a roof that will form a complete housing 
structure. 

(D) Porches, awnings, materials, fixtures, or components which are 
not purchased as a part of the factory-built housing package. 

(E) Freestanding appliances, such as freestanding refrigerators, 
stoves, washers, and dryers, which are included in the sales or purchase 
price of, and installed as part of, the factory-built housing package. 

(F) Rugs (except wall-to-wall carpets), draperies, free-standing cabi- 
nets, furniture, or other furnishings. 

(3) The term "consumer" as used herein means any person who pur- 
chases factory-built housing for use in erecting or remodeling a building 
or other structure on land to be used for residential dwelling purposes or 
as an institution or part thereof for resident or patient care. 

(c) Application of Tax. 

( 1 ) Tax applies to 40 percent of the sales price at which factory-built 
housing is sold to a "consumer" as defined herein. If factory-built hous- 
ing is purchased free of tax for resale and is subsequently installed and 
assembled into buildings by the purchaser or on his behalf, tax applies to 
40 percent of the sales price of the factory-built housing provided such 
buildings are to be used for residential dwelling purposes, or as an institu- 
tion or part thereof for resident or patient care. If any other use is made 
of the factory-built housing, tax applies to the full sales price, or to 60 
percent of the sales price if purchased tax paid with tax measured by 40 
percent of the sales price. Taxable use of property purchased free of tax 
occurs when the property is allocated for use in construction and tax 
should be reported and paid with the return for that period. 

(2) Tax applies as in regulation 1521 to: 

(A) "Factory-built housing" furnished and installed by the manufac- 
turer thereof. 

(B) Materials used at the jobsite to construct foundations, rough 
plumbing, or other improvements to realty which are installed preparato- 
ry to installing or affixing the factory-built housing and which were not 
sold or purchased as a part of the factory-built housing package. 

(C) Fixtures and other items installed in the structure and which are not 
sold or purchased as a part of the factory-built housing package. 

(d) Exclusion Certificate. All retailers who make retail sales of "facto- 
ry-built housing" claimed to be subject to tax measured by 40 percent of 



the purchase price must obtain from the "consumer" a signed certificate 
substantially in the form set forth below. Each person using a certificate 
of this nature must provide his own forms. They will not be supplied by 
this board. 

The form of certificate prescribed by the board is: 

CLAIM FOR 60% EXCLUSION FROM TAX ON 
PURCHASE OF FACTORY-BUILT HOUSING 

(Sec. 6012.7, Rev. & Tax. Code) 

1 hereby certify that the factory-built housing that I 

(Name of Purchaser-Consumer) 
am purchasing under the authority of this certificate from 

(Name of Supplier) 
will be consumed by me in erecting or remodeling a building or other 
structure on land to be used for residential purposes or as an institution 
or part thereof for resident or patient care. My seller's permit number if 

any is . I further certify that I understand and agree that 

if the property purchased under the authority of this certificate is used by 
the purchaser for any purpose other than indicated above, the purchaser 
shall be liable for payment of tax to the State Board of Equalization mea- 
sured by 60% of the sales price .of the factory-built housing at the time 
of such use. 

Date Certificate Given 

Signed by 



(Name of Purchaser) 



As: 



(Owner, Partner, Purchasing Agent, etc.) 

(e) Books and Records. All retailers who claim that their gross receipts 
from the sale of factory-built housing by reason of the provisions of this 
regulation is limited to 40 percent of the sales price of such housing must 
keep adequate and complete records in accordance with regulation 1698. 

The certificates must be attached to or filed in such a manner that they 
may readily be checked against purchase orders or any document evi- 
dencing a sale to the persons claiming that the tax due is limited to 40 per- 
cent of the sales price of the factory-built housing. 

All purchasers must keep adequate and complete records in accor- 
dance with regulation 1698 and such additional records as will clearly 
support that all property purchased under the certificate was used exclu- 
sively under conditions set forth in this regulation. 

(f) Operative Date. The provisions of this regulation are operative on 
and after January 1, 1981. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6012.7, Revenue and Taxation Code. 

History 

1. New section filed 12-22-80 as an emergency; effective upon filing (Register 
80, No. 52). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed on 4-21-81 . 

2. Order of Repeal of 12-22-80 order filed 12-26-80 by OAL pursuant to Govern- 
ment Code Section 1 1 349.6 (Register 80, No. 52). 

3. New section filed 7-20-81 ; effective thirtieth day thereafter (Register 81, No. 
30). 

§ 1521.5. Construction Contractor Exemption from 

Increase in Rate of State Sales and Use Taxes. 

NOTE: Authority cited: 7051, Revenue and Taxation Code. Reference: Sections 
6051, 6201, Revenue and Taxation Code; Section 36, Statutes 1972, Chapter 
1406; and Statutes 1973, Chapter 208, as amended by Statutes 1974, Chapter 259. 
Construction Contractors, see Regulation 1521. United States Contractors, see 
Regulation 1615. Records, see Regulation 1698. 

History 

1 . Amendment of subsections (a), (b), and (c) filed 6-14-74 as an emergency; ef- 
fective upon filing (Register 74, No. 24). For prior history, see Register 73, No. 
39. 

2. Amendment of subsections (a), (b) and (c) refiled 6-18-74 as an emergency; 
effective upon filing (Register 74, No. 4). 

3. Certificate of Compliance filed 8-7-74 (Register 74, No. 32). 

4. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 
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Manufacturers, 
Processors 



Producers, 



§ 1524. Manufacturers of Personal Property. 

(a) In General. Tax applies to the gross receipts from retail sales (i.e., 
sales to consumers) by manufacturers of tangible personal property the 
sale of which is not otherwise exempted. The measure of the tax is the 
gross receipts of, or sales price charged by, the manufacturer, from which 
no deduction may be taken by the manufacturer on account of the cost of 
the raw materials or other components purchased, or labor or service 
costs of any step in the manufacturing process, including work performed 
to fit he customer's specific requirements, whether or not performed at 
the customer's specific request, or any other services that are a part of the 
sale. In addition, no deduction may be taken on account of interest paid, 
losses or any other expense. 

(b) Particular Applications. 

(1) Alterations to New Clothing for Men, Women and Children. 

(A) Definition of Alteration. 

"Alteration," as herein used, means and includes any work performed 
upon new clothing to meet the requirements of a customer, whether the 
work involves the addition of material to the garment, the removal of ma- 
terial from the garment, the rearranging or restyling of the garment, or 
any other change therein. 

(B) Application of Tax. 

1 . In General. Charges for alterations to new clothing are subject to tax. 
It is immaterial whether the charges for the alterations are separately 
stated or are included in the price of the garment. It also is immaterial 
whether the alterations are performed by the seller of the garment or by 
another person. 

(2) Alterations by Clothes Cleaning or Clothes Dyeing Establishment. 
A person who operates a clothes cleaning or clothes dyeing establish- 
ment is the consumer of property used or furnished in altering new and 
used clothing, provided that 

(A) 75 percent or more of the establishment's total gross receipts rep- 
resent charges for garment cleaning or dyeing services and 

(B) No more than 20 percent of the establishment's total gross receipts 
during the preceding calendar year were from the alteration of new and 
used garments. 

If both requirements are met, sales tax shall not apply to the operator's 
charges for alterations of new or used clothing. However, that person is 
a retailer of any other tangible personal property sold to consumers in the 
regular course of business, and sales tax shall apply to the gross receipts 
from those sales. 

(3) Painting, Polishing, Finishing. Tax applies to charges for painting, 
polishing, and otherwise finishing tangible personal property in connec- 
tion with the production of a finished product for consumers, whether the 
article to be finished is supplied by the customer or by the finisher. Tax 
does not apply to charges for painting or finishing real property. 
NOTE; Authority cited: Section 7051, Revenue and Taxation Code, Reference: 
Sections 60 1 1 , 60 1 2 and 60 1 8 .6, Revenue and Taxation Code . Bad debts, see regu- 
lation 1642; Tax Paid Purchases Resold, see regulation 1701. 

History 

1. Renumbering and amendment of former Section 1931 fded 8-6-70; effective 
thirtieth day thereafter (Register 70, No. 32). For prior history see Register 70, 
No. 32. 

2. Amendment filed 7-9-87; operative 8-8-87 (Register 87, No. 29). 

§ 1525. Property Used in Manufacturing. 

(a) Tax applies to the sale of tangible personal property to persons who 
purchase it for the purpose of use in manufacturing, producing or pro- 
cessing tangible personal property and not for the purpose of physically 
incorporating it into the manufactured article to be sold. Examples of 
such property are machinery, tools, furniture, office equipment, and 
chemicals used as catalysts or otherwise to produce a chemical or physi- 
cal reaction such as the production of heat or the removal of impurities. 

(b) Tax does not apply to sales of tangible personal property to persons 
who purchase it for the purpose of incorporating it into the manufactured 



article to be sold, as, for example, any raw material becoming an ingredi- 
ent or component part of the manufactured article. 

(c) Particular Application of Oak Wine Barrels. Tax does not apply to 
sales of new, used, or re-coopered oak barrels to persons who purchase 
the barrels for the purpose of physically incorporating oak into wine to 
be sold. Re-coopered barrels have the inner surface shaved off to expose 
new wood. The use of oak wine barrels as a container during the man- 
ufacturing process is incidental to the primary purpose of incorporating 
oak into the wine. 

(d) Particular Application of Brandy Barrels. Tax does not apply to 
sales of new or used oak barrels to persons who purchase the barrels for 
the purpose of physically incorporating oak into brandy to be sold. The 
use of the barrels as containers during the manufacturing process is inci- 
dental to the primary purpose of incorporating oak into the brandy. 
NOTE: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6007-6009.1, Revenue and Taxation Code. 

History 

1. Effective August 1, 1933. Adopted as of January 1, 1945, as a restatement of 
previous rulings. 

2. Renumbering from Section 1924 filed 11-3-71; effective thirtieth day thereaf- 
ter (Register 71, No. 45). 

3. Amendment of section heading, new subsection (c), repealer of effective date 
and authority language, new Noti: and new History 1 and History renumber- 
ing filed 3^-96; operative 4-3-96 (Register 96, No. 10). 

4. Amendment of subsection (c) and new subsection (d) filed 3-5-98; operadve 
4-4-98 (Register 98, No. 10). 

5. Amendment of subsection (c) filed 4-1-99; operative 5-1-99 (Register 99, No. 
14). 

§1525.1. Manufacturing Aids. 

Tax applies to the sale of manufacturing aids such as dies, patterns, jigs 
and tooling used in the manufacturing process notwithstanding the fact 
that the property used in manufacturing may subsequently be delivered 
to or held as property of the person to whom the manufactured product 
is sold. If the contract of sale between the manufacturer and the customer 
provides that title to the manufacturing aid passes to the purchaser prior 
to physical use of the property in the manufacturing process, then the 
manufacturing aid or its raw materials, if the manufacturing aid is fabri- 
cated by the manufacturer, may be purchased for resale. Tax then applies, 
unless otherwise exempt, to the sale of the manufacturing aid by the man- 
ufacturer .to the customer, and not also with respect to the sale to the man- 
ufacturer. If the contract provides that title to the manufacturing aid 
passes to the customer in this state prior to use, then a retail sale subject 
to tax occurs in this state even though the manufacturing aid may subse- 
quently be shipped to a point outside this state. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6007-6009.1 and 6010.5, Revenue and Taxation Code. 

History 
1 . New section filed 1 0-23-85; effective thirtieth day thereafter (Register 85, No. 

43). 

§ 1525.2. Manufacturing Equipment. 

(a) Partial Exemption for Property Purchased for Use in the Manufac- 
turing Process. Section 6377 of the Revenue and Taxation Code provides 
a partial exemption from sales and use tax for certain properties described 
in this regulation. 

For the period commencing on January 1 , 1994, and ending on Decem- 
ber 31, 1994, the partial exemption applies to the taxes imposed by the 
state (6%), but does not apply to the taxes imposed by counties, cities, and 
districts pursuant to the Bradley-Bums Uniform Local Sales and Use 
Tax Law (Rev. & Tax. Code §§ 7200, et seq.) or the Transactions and 
Use Tax Law (Rev. & Tax. Code §§ 7251, et seq.). 

For the period commencing on January 1 , 1 995 , and ending on Decem- 
ber 3 1 , 2000, the partial exemption applies to the taxes imposed by sec- 
tions 605 1 , 605 1 .3, 6201 , and 6201 .3 of the Revenue and Taxation Code 
(5%), but does not apply to the taxes imposed pursuant to sections 605 1 .2 
and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums Uni- 
form Local Sales and Use Tax Law, the Transactions and Use Tax Law, 
or section 35 of article XIII of the California Constitution. 

For the period commencing on January 1 , 200 1 , and ending on Decem- 
ber 3 1 , 2001 , the partial exemption applies to the taxes imposed by sec- 
tions 605 1 and 6201 of the Revenue and Taxation Code (4.75%), but does 
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not apply to the taxes imposed pursuant to sections 605 1 .2 and 620 1 .2 of 
the Revenue and Taxation Code, the Bradley-Burns Uniform Local 
Sales and Use Tax Law, the Transactions and Use Tax Law. or section 
35 of article XIII of the California Constitution. 

For the period commencing on January 1 , 2002. and ending on Decem- 
ber 31, 2003, the partial exemption applies to the taxes imposed by sec- 
tions 605 1 , 605 1 .3, 6201 , and 620 1 .3 of the Revenue and Taxation Code 
(5%), but does not apply to the taxes imposed pursuant to sections 605 1 .2 
and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uni- 
form Local Sales and Use Tax Law, the Transactions and Use Tax Law, 
or section 35 of article XIII of the California Constitution. 

Pursuant to the provisions of the Revenue and Taxation Code section 
6377(g), the partial exemption from tax on the sale and use of property 
used in manufacturing and related activities as described in this regula- 
tion expired on December 31, 2003. 

Subject to the limitations set forth above, this partial exemption ap- 
plies to gross receipts from the sale, storage, use, or other consumption 
in this state of the following items: 

( 1 ) Tangible personal property purchased for use by a qualified person 
to be used primarily in any stage of the manufacturing, processing, refin- 
ing, fabricating, or recycling of property, beginning at the point that raw 
materials are received by the qualified person and introduced into the 
process and ending at the point at which the property has been altered to 
its completed form, including packaging, if required. For purposes of this 
regulation: 

(A) Raw materials will be considered to have been introduced into the 
process when the raw materials are stored on the same premises where 
the qualified person's manufacturing activities are conducted. Raw ma- 
terials that are stored on premises other than where the qualified person's 
manufacturing activities are conducted, however, will not be considered 
to have been introduced into the process for purposes of this regulation. 
(B) For purposes of this regulation, the term "packaging" includes only 
that packaging necessary to prepare the goods for delivery to and place- 
ment in the qualified person's finished goods inventory, or to prepare the 
goods so that they are suitable for delivery to and placement in finished 
goods inventory. Any additional packaging, such as that packaging nec- 
essary to consolidate the goods prior to shipping or to protect them during 
transportation, shall not be considered to be "packaging" for purposes of 
this regulation. 

(2) Tangible personal property purchased for use by a qualified person 
to be used primarily in research and development as defined in subdivi- 
sion (c)(8). 

(3) Tangible personal property purchased for use by a qualified person 
to be used primarily to maintain, repair, measure, or test any property de- 
scribed in subdivision (a)(1) or (a)(2). 

(4) Tangible personal property purchased for use by a contractor pur- 
chasing that property either as an agent of a qualified person or for the 
contractor's own account and subsequent resale to a qualified person for 
use in the performance of a construction contract for the qualified person 
who will use the tangible personal property as an integral part of the man- 
ufacturing, processing, refining, fabricafing, or recycling process, or as 
a research or storage facility for use in connection with the manufacturing 
process. 

(b) Property Used Primarily in Administration, General Management, 
or Marketing. Notwithstanding any other provision of this regulation, 
this partial exemption shall not apply to any tangible personal property 
that is used primarily in administraUon, general management, or market- 
ing. For purposes of this subdivision: 

(1) Tangible personal property is used primarily in administration, 
general management, or marketing when it is used 50 percent or more of 
the time in one or more of those acfivities. 

(2) Tangible personal property used primarily to clean and maintain 
the factory floor of a manufacturing facility is used primarily in a stage 
of the manufacturing of property and is not used primarily in administra- 
tion, general management, or marketing. 

(3) Fire safety equipment that is tangible personal property and that is 
used primarily at and in connection with the factory floor of a manufac- 
turing facility is used primarily in a stage of the manufacturing of proper- 



ty and is not used primarily in administration, general management, or 
marketing. 

(c) Definitions. For purposes of this regulation: 

(1) "Fabricating" means to make, build, create, produce, or assemble 
components or property to work in a new or different manner. 

(2) "Manufacturing" means the activity of converting or conditioning 
property by changing the form, composition, quality, or character of the 
property for ultimate sale at retail or for use in the manufacturing of a 
product to be ultimately sold at retail. Manufacturing includes any im- 
provements to tangible personal property that result in a greater service 
life or greater functionahty than that of the original property. For pur- 
poses of this regulation, "greater functionality" means that the tangible 
personal property has been improved so that it can perform new or differ- 
ent functions than the original property. Manufacturing includes logging, 
that is, the felling of timber, but does not include tree farming. Manufac- 
turing does not include crop harvesting. Provided that the activity consti- 
tutes a "sale" as that term is used in subdivision (b) of secdon 6006 of the 
Revenue and Taxation Code, the tangible personal property need not be 
owned by the qualified person in order for the activity to qualify as man- 
ufacturing for purposes of this regulation. 

(3) "Primarily" means that the tangible personal property is used 50 
percent or more of the time in the designated activity or activities. 

(4) "Process" means the period beginning at the point at which any raw 
materials are received by the qualified person and are introduced into the 
manufacturing, processing, refining, fabricating, or recycling activity of 
the qualified person and ending at the point at which the manufacturing, 
processing, refining, fabricating, or recycling activity of the qualified 
person has altered tangible personal property to its completed form in- 
cluding packaging, if required. Raw materials shall be considered to have 
been introduced into the process when the raw materials are stored on the 
same premises where the qualified person's manufacturing, processing, 
refining, or recycling activity is conducted. Raw materials that are stored 
on premises other than where the qualified person's manufacturing, pro- 
cessing, refining, fabricafing, or recycling activity is conducted, shall not 
be considered to have been introduced into the manufacturing, process- 
ing, refining, fabricating, or recycling process. 

(5) "Processing" means the physical application of materials and labor 
to niodify or change the characteristics of property. 

(6) "Qualified person" means any person that satisfies the require- 
ments of both subdivisions (c)(6)(A) and (c)(6)(B) below with regard to 
the trade or business in which the property will be placed into service in 
the use quahfying the property for this parfial exemption: 

(A) A "quahfied person" must have first commenced trade or business 
activifies in a new trade or business in this state on or after January 1 , 
1994. For purposes of this subdivision, the term "activities" means trade 
or business acfivides. In determining whether or not a person is qualified 
within the meaning of this subdivision, the following rules apply: 

1. The term "trade or business activities" does not mean the mere for- 
mation or organizafion of a corporafion or other business entity that is in- 
tended to conduct a trade or business. Instead, a corporation or business 
enuty first conducts activities when it first starts or commences the trade 
or business for which it was organized. The acquisition of operating as- 
sets that are necessary to the type of business contemplated, however, 
will consfitule commencing activities. The term "operating assets" as 
used in this subdivision means assets that are in a state of readiness to be 
placed in service within a reasonable fime period following their acquisi- 
tion. 

2. Notwithstanding any other provision of this subdivision, a person 
will not be considered to have first commenced activities in a new trade 
or business in this state on or after January 1 , 1 994, if, at any time within 
the 36 months preceding that date, that person, or any related person, was 
required to have secured a seller's permit under section 6066 of the Reve- 
nue and Taxation Code for that trade or business, or any other trade or 
business classified under the same division of the Standard Industrial 
Classification Manual published by the United States Office of Manage- 
ment and Budget, 1987 edition (the "Manual"). For purposes of this regu- 
lation, the term "division" means a division as that term is used in the 
Manual. 
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3. A trade or business is not a new trade or business in this state if, with- 
in the 36 months preceding the date that activities were first commenced 
in that trade or business in tiiis state, either the person claiming the partial 
exemption, or any related person, had conducted any activities in this 
state in any trade or business classified under the same division of the 
Manual as that trade or business. 

4. Where a person, or any related person, is engaged in one or more 
trade or business activities in this state, or has been engaged in one or 
more trade or business activities in this state within the preceding 36 
months (a "prior trade or business activity"), and thereafter commences 
an additional trade or business activity in this state, the additional trade 
or business activity shall only be treated as a new trade or business if the 
additional trade or business activity is classified under a different divi- 
sion of the Manual than are any of the person's (or any related person's) 
current or prior trade or business activities in this state within the preced- 
ing 36 months. 

5. Where a person, including all related persons, is engaged in trade 
or business activities wholly outside of this state and that person first 
commences doing business in this state (within the meaning of section 
23 1 1 of the Revenue and Taxation Code) after December 31,1 993 (oth- 
er than by purchase or other acquisition described in subdivision 
(c)(6)(A)6., the newly commenced trade or business activity in this state 
shall be treated as a new trade or business for purposes of this subdivi- 
sion. 

6. On or after January 1 , 1 995, notwithstanding anything else set forth 
in this subdivision, in any case where a person purchases or otherwise ac- 
quires all or any portion of the assets of an existing trade or business (irre- 
spective of the form of the entity) that is doing business in this state (with- 
in the meaning of section 23101 of the Revenue and Taxation Code), the 
trade or business thereafter conducted by that person (or any related per- 
son) shall not be treated as a new trade or business if the aggregate fair 
market value of the acquired assets (including real, personal, tangible, 
and intangible property) used by that person (or any related person) in the 
conduct of his or her trade or business exceeds 20 percent of the aggre- 
gate fair market value of the total assets of the person (or any related per- 
son) being used in the same trade or business both within and without this 
state. For purposes of this subdivision only: 

a. The determination of the relative fair market values of the acquired 
assets and the total assets shall be made as of the last day of the month 
following the quarterly period in which the person (or any related person) 
first uses any of the acquired trade or business assets in his or her business 
activity. 

b. Any acquired assets that constitute property described in section 
1221 (a)( 1) of the Internal Revenue Code in the hands of the transferor 
shall not be treated as assets acquired from an existing trade or business, 
unless those assets also constitute property described in section 
1221(a)(1) of the Internal Revenue Code in the hands of the acquiring 
person (or any related person). 

c. The trade or business conducted in this state by the acquiring person 
after the asset acquisition date shall be considered to be the same as an 
out-of-state trade or business conducted or previously conducted by the 
acquiring person (or any related person) only if the trade or business acti- 
vities of both companies are or would be classified in the same division 
of the Manual. 

d. An acquired trade or business will not be considered to have been 
acquired as an existing trade or business for purposes of this subdivision 
if it is acquired either: (1) from a liquidation sale of assets pursuant to a 
bankruptcy filed under Chapter 7 of the United States Bankruptcy Code; 
or (2) pursuant to a creditor's execution or foreclosure sale of a secured 
interest in the assets of the trade or business. 

e. Example No. 1 : Corporation X is doing business wholly outside of 
this state in the trade or business of manufacturing automobiles. The total 
fair market value of the total assets of this trade or business is 
$ 1 00,000,000. Then, on or after January 1 . 1 994, Corporation X acquires 
all of the assets of an automobile manufacturing business in this state 
with a fair market value of $5,000,000 and immediately uses the acquired 
assets in its automobile manufacturing trade or business. Thereafter, be- 
tween the date of acquisition and the last day of the month following the 
quarterly period during which the acquisition occurred, Corporation X 



acquires another $ 1 ,000,000 in assets for use in the automobile manufac- 
turing business in this state. Under these assumed facts, the conditions set 
forth in this subparagraph will not serve to disqualify Corporation X from 
the partial exemption since the fair market value of the acquired assets 
does not exceed 20 percent ($5,000,000/$ 106.000,000) of the aggregate 
fair market value of the total assets of the trade or business being con- 
ducted by Corporation X; and neither Corporation X nor any related per- 
son had conducted any trade or business activities in this state within the 
preceding 36 months. 

f. Example No. 2: Assume the same facts as in Example No. 1 above, 
but in this case, prior to acquiring the assets of the automobile manufac- 
turing business in this state, Coiporation X was solely and exclusively in 
the trade or business of providing data processing services. After the ac- 
quisition of the assets by Corporation X, however, the acquired assets 
will continue to be used in the automobile manufacturing business in this 
state. Assume further that no additional purchases are made after the date 
of acquisition. Under these assumed facts, since data processing services 
and automobile manufacturing are classified in different divisions of the 
Manual, the partial exemption will not be available to Corporation X be- 
cause the fair market value of the acquired assets exceeds 20 percent 
($5,000,000/$5,000,000) of the aggregate fair market value of the total 
assets held by Corporation X in the same trade or business. 

7. In any case where the legal form under which a trade or business ac- 
tivity is being conducted is changed, the change in form shall be disre- 
garded and the determination of whether the trade or business activity is 
a new business shall be made by treating the person as having purchased 
or otherwise acquired all or any portion of the assets of an existing trade 
or business. For purposes of this subdivision only: 

a. Example No. 1 : Corporation X is doing business in this state. One 
of its trade or business activities in this state is manufacturing automo- 
biles. After January 1, 1994, for consideration, Corporation X transfers 
all of the assets used in the trade or business of manufacturing automo- 
biles to a newly-formed, wholly-owned subsidiary known as Corpora- 
tion Y. For purposes of applying this regulation, this transaction shall be 
treated as an acquisition of an existing trade or business by Corporation 
Y. 

b. Example No. 2: Partnership A is a manufacturer doing business in 
this state. After January 1. 1994, for consideration. Partnership A trans- 
fers all of its assets to a newly-formed corporation known as Corporation 
B. Corporation B is owned by the partners of Partnership A in the same 
proportionate ownership interests as their respective ownership interests 
in the partnership. For purposes of applying this regulation, this transac- 
tion shall be treated as an acquisition of an existing trade or business by 
Corporation B. 

8. For purposes of this subdivision, a person is a "related person" if that 
person is or previously was related to the qualified person within the 
meaning of either section 267 or 318 of the Internal Revenue Code. 

9. The term "acquire" shall include any gift, inheritance, transfer inci- 
dent to divorce, or any other transfer, whether or not for consideration. 

(B) A qualified person must be engaged in those manufacturing lines 
of business described in Codes 201 1 to 3999, inclusive, of the Standard 
Industrial Classification Manual published by the United States Office 
of Management and Budget, 1 987 edition. For purposes of this subdivi- 
sion: 

1. For purposes of classifying a line or lines of business, the economic 
unit shall be the "establishment" and the classification of the line or lines 
of business will be based on the establishment's single most predominant 
activity based upon value of production. The term "establishment" 
means an economic unit, generally at a single physical location, where 
business is conducted or where services or manufacturing or other indus- 
trial operations are performed. The following will generally constitute an 
"establishment": a factory, mill, store, hotel, movie theater, mine, farm, 
ranch, bank, railroad depot, airline terminal, sales office, warehouse, or 
central administrative office. 

2. For purposes of determining the "establishment" or "establish- 
ments" of a trade or business: 

a. Where distinct and separate economic activities are performed at a 
single physical location, such as construction activities operated out of 
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the same physical location as a lumber yard, each activity should be 
treated as a separate establishment where: (i) no one industry description 
in the classification includes such combined activities; (ii) the employ- 
ment in each such economic activity is significant: and (iii) separate re- 
ports are prepared on the number of employees, their wages and salaries, 
sales or receipts, property and equipment, and other types of financial 
data, such as financial statements, job costing, and profit center account- 
ing. For purposes of this paragraph, whether or not employment in an 
economic activity is significant shall be based upon all of the facts and 
circumstances. Nevertheless, employment in an economic activity will 
be considered to be "significant" for purposes of this paragraph whenev- 
er more than 25 percent of the taxpayer's total number of employees at 
a single physical location, or more than 25 percent of the taxpayer's total 
dollar value of payroll at a single physical location, is attributable to the 
economic activity being tested for separate establishment status. 

b. An establishment is not necessarily identical with the enterprise or 
company which may consist of one or more establishments. Also, an es- 
tablishment is to be distinguished from subunits of the establishment 
such as departments. 

c. Where a person conducts business at more than one establishment 
within the meaning of this subdivision, then that person shall be consid- 
ered to be a "qualified person" for purposes of this regulation only as to 
those purchases that are intended to be used and are actually used in those 
lines of business that are described in Codes 201 1 to 3999, inclusive, of 
the Standard Industrial Classification Manual published by the United 
States Office of Management and Budget, 1987 edition. 

(7) "Refining" means the process of converting a natural resource to 
an intermediate or finished product. 

(8) "Research and development" means those activities that are de- 
scribed in section 1 74 of the Internal Revenue Code or in any regulations 
thereunder. 

(9) "Tangible personal property" does not include any of the follow- 
ing: 

(A) Real property, including tangible personal property to be incorpo- 
rated into an improvement to real property, except for "special purpose 
buildings and foundations" as defined in subdivision (c)( 10)(D) and con- 
veyance systems and assembly lines as provided in subdivision 
(c)(10)(A). 

(B) Consumables with a normal useful life of less than one year, except 
as provided in subdivision (c)(10)(E). For purposes of this regulation, it 
shall be presumed tangible personal property that the qualified person 
treats as having a normal useful life of less than one year for state income 
or franchise tax purposes is tangible personal property with a normal use- 
ful life of less than one year. This presumption may be rebutted by evi- 
dence satisfactory to the Board. 

(C) Furniture, inventory, equipment used in the extraction process, 
equipment used to store raw materials that have not yet entered or com- 
menced the manufacturing process, or equipment used to store finished 
products that have completed the manufacturing process. The extraction 
process includes such severance activities as mining, oil and gas extrac- 
tion. 

(D) Any property for which a credit is claimed under either section 
17053.49 or 23649 of the Revenue and Taxation Code. 

(10) "Tangible personal property" includes but is not limited to the fol- 
lowing: 

(A) Machinery and equipment within the meaning of subdivision 
(a)(6) of Regulation 1521 of the Sales and Use Tax Regulations, includ- 
ing component parts and contrivances such as belts, shafts, moving parts, 
and operating structures. The term also includes conveyance systems and 
assembly lines without regard to the manner of affixation to real proper- 
ty- 

(B) All equipment or devices used or required to operate, control, reg- 
ulate, or maintain the machinery, including, without limitation, comput- 
ers, data processing equipment, and computer software, including both 
operating programs and application programs, together with all repair 
and replacement parts with a useful life of one or more years therefor, 
whether purchased separately or in conjunction with a complete machine 



and regardless of whether the machine or component parts are assembled 
by the taxpayer or another party. Any repair and replacement parts that 
the qualified person treats as having a useful life of less than one year for 
state income or franchise tax purposes shall be presumed to have a useful 
life of less than one year for purposes of this regulation. This presumption 
may be rebutted by evidence satisfactory to the Board. 

(C) Property used in pollution control that meets or exceed standards 
established by this state or any local or regional governmental agency 
within this state. 

(D) Special purpose buildings and foundations that (i) are used as an 
integral part of the manufacturing, processing, refining, or fabricating 
process, or (ii) consfitute a research facility used during the manufactur- 
ing process as an integral part of a manufacturing, processing, refining, 
or fabricafing activity, or (iii) constitute a storage facility used during the 
manufacturing process as an integral part of a manufacturing, processing, 
refining, or fabricating activity. For purposes of this subdivision: 

1. For purposes of this subdivision, "special purpose building and 
foundation" means only a building and the foundation immediately un- 
deriying the building that is specifically designed and constructed or re- 
constructed for the installation, operation, and use of specific machinery 
and equipment with a special purpose, which machinery and equipment, 
after installation, will become affixed to or a fixture of the real property, 
and the construction or reconstruction of which is specifically designed 
and used exclusively for the specified purposes as set forth in subdivision 
(a)(1) of this regulaUon (the qualified purpose). 

2. A building is specifically designed and constructed or modified for 
a qualified purpose if it is not economic to design and construct the build- 
ing for the intended purpose and then use the structure for a different pur- 
pose. 

3. A building is used exclusively for a qualified purpose only if its use 
does not include a use for which it was not specifically designed and con- 
structed or modified. Incidental use of a building for non-qualified pur- 
poses does not preclude the building from being a special purpose build- 
ing. "Incidental use" means a use which is both related and subordinate 
to the qualified purpose. A use is not subordinate if more than one-third 
of the total usable volume of the building is devoted to a use which is not 
a qualifying purpose. 

4. In the event an entire building does not qualify as a special purpose 
building, a taxpayer may establish that a portion of a building, and the 
foundation immediately underlying the portion, qualifies for treatment 
as a special purpose building and foundation if the portion satisfies all of 
the definitional provisions in this subdivision. 

5. Buildings and foundations that do not meet the definition of a spe- 
cial purpose building and foundation set forth above include, but are not 
limited to, buildings designed and constructed or reconstructed princi- 
pally to function as a general purpose manufacturing, industrial, or com- 
mercial building; research facilities that are used primarily prior to or af- 
ter, or prior to and after, the manufacturing process; or storage facilities 
that are used primarily prior to or after, or prior to and after, completion 
of the manufacturing process. 

6. For purposes of this subdivision, the term "integral part" means that 
the special purpose building or foundation (i) is used directly in the activ- 
ity qualifying for the partial exemption from sales and use tax and (ii) is 
essential to the completeness of that activity. In determining whether 
property is used as an integral part of manufacturing, all properties used 
by the qualified person in processing the raw materials into the final prod- 
uct are properties used as an integral part of manufacturing. 

(E) Fuels used or consumed in the manufacturing process. 

(F) Property used in recycling. 

(11) "Standard Industrial Classification" means a Standard Industrial 
Classification in the Standard Industrial Classificafion Manual published 
by the United States Office of Management and Budget, 1987 edition. 

(d) Three-Year Limitation. Notwithstanding any other provision of 
this regulation, once a person has conducted business activities in a new 
trade or business for three or more years, that person will no longer be 
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considered to be in a "new trade or business," nor "qualified" for tiiis par- 
tial exemption. 

(e) Taxes as to Which the Partial Exemption Does Not Apply. This 
partial exemption does not apply to any tax levied by a county, city, or 
district pursuant to, or in accordance with, either the Bradley-Burns Uni- 
form Local Sales and Use Tax Law (Rev. & Tax. Code §§7200 et seq.) 
or the Transactions and Use Tax Law (Rev. & Tax Code §§725 1 et seq.). 

On or after January 1, 1995. this partial exemption shall not apply to 
any tax levied pursuant to section 605 1 .2 and 620 1 .2 of the Revenue and 
Taxation Code, or pursuant to section 35 of article XIII of the California 
Constitution. 

(f) Exemption Certificates. Except as otherwise set forth in subdivi- 
sion (f)(3), to claim the partial exemption provided by this regulation, a 
person must be both pre-qualified by the Board and either registered to 
hold a seller' s permit or maintain a consumer use tax account. Exemption 
certificates issued to qualified persons will contain a control number and 
expiration date for verifying a person's status as a qualified person. An 
exemption certificate is not valid if it has not been issued by the Board 
or if it is accepted after the expiration date on the certificate. Qualified 
persons who have been pre-qualified may reproduce the issued certifi- 
cates as needed for their qualifying purchases. 

The exemption certificates issued by the Board will be in substantially 
the same form as they appear in Appendices A and B of this regulation. 
Qualified persons who purchase or lease tangible personal property from 
an in-state retailer or an out-of-state retailer obligated to collect the use 
tax must provide the retailer with a manufacturer's exemption certificate 
in order to claim the partial exemption. The manufacturer' s use tax decla- 
ration must be completed by a qualified person to claim a partial exemp- 
tion from use tax on purchases of tangible personal property from an out- 
of-state retailer not obligated to collect the use tax. 

Solely for the purposes of this regulation, it is presumed that a seller 
accepts a manufacturer's exemption certificate from a prequalified pur- 
chaser in good faith in the absence of evidence to the contrary. A retail- 
er's direct knowledge that the purchaser is not purchasing tangible per- 
sonal property for use in a manufacturing activity, that the purchaser 
intends the tangible personal property for his or her own use, or that the 
tangible personal property does not have a normal useful life of one year 
or more constitutes evidence to the contrary. A purchaser providing a 
manufacturer's exemption certificate accepted in good faith by the seller 
for tangible personal property that does not qualify for this exemption is 
liable for the payment of tax as set forth in subdivision (h). 

(1) Manufacturer's Exemption Certificates. 

(A) In General. Except as otherwise provided in subdivisions (f)( 1 )(B) 
or (f)(3) of this regulation, or in section 6902.2 of the Revenue and Taxa- 
tion Code, a partial exemption from sales or use tax shall not be allowed 
unless: 

1 . The qualified person furnishes the retailer with a manufacturer's ex- 
emption certificate no later than 60 days after the date of the purchase; 
and 

2. The retailer timely files a sales and use tax return claiming the partial 
exemption and, together with that timely return, provides the Board with 
a copy of the manufacturer's exemption certificate. 

(B) Exclusions. Except as provided in subdivision (f)(1)(C) below, re- 
tailers claiming the partial exemption in timely filed returns will not be 
required to furnish the Board with copies of manufacturer's exemption 
certificates for sales or leases of tangible personal property made by a re- 
tailer at any single physical location to a single qualified purchaser that 
do not exceed an aggregate total of $25,000 during a single calendar 
quarter. Regardless of the total quarterly sales per purchaser, however, 
when necessary for the efficient administration of the sales and use tax 
law, the Board may, on 30 days' written notice, require a retailer to com- 
mence furnishing the Board with copies of all certificates on a quarterly 
basis pursuant to subdivision (f)(l)(A)2. 

(C) Retention and Availability of Certificates. A retailer must retain 
each manufacturer's exemption certificate received from a qualified per- 



son for a period of four years from the date on which the retailer claims 
a partial exemption based on the exemption certificate. 

Within 45 days of the Board's request, retailers must furnish to the 
Board any and all manufacturer's exemption certificates, or copies there- 
of received from qualified persons, including exemption certificates for 
aggregate sales or leases of $25,000 or less to a single qualified person 
made at any single physical location of the retailer during a single calen- 
dar quarter. 

(2) Manufacturer's Use Tax Declaration. Except as provided in sec- 
tion 6902.2 of the Revenue and Taxation Code, a partial exemption from 
the use tax shall not be allowed unless the qualified person: 

(A) Timely files a sales and use tax return or consumer use tax return 
for the period in which the purchase occurs and timely pays any applica- 
ble tax in full that is excluded from this partial exemption as provided in 
subdivision (e) of this regulation; and 

(B) Attaches a completed manufacturer's use tax declaration to the 
sales and use tax return or consumer use tax return that is timely filed with 
the Board. 

(3) Refund of Partial Exemption. 

(A) For the period commencing on January 1 , 1 994, and ending on De- 
cember 31, 1994, a qualified person may claim the partial exemption on 
qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a manufac- 
turer's exemption certificate on or before March 31, 1995. The retailer 
must refund the tax directiy to the purchaser or, at the purchaser's sole 
option, the purchaser may be credited with such amount. In the event that 
the retailer has already reported and paid the tax to the Board, the retailer 
must file a written claim for refund on or before April 30, 1995. 

(B) A person who paid sales tax on a qualified sale or paid use tax on 
a qualified purchase and who failed to claim the partial exemption as pro- 
vided by this regulation may file a claim for refund equal to the amount 
of the partial exemption that he or she could have claimed pursuant to this 
regulation. The procedure for such a claim shall be the same as for other 
claims for refund filed pursuant to Revenue and Taxation Code section 
690 1 . For transactions subject to use tax, a person fihng a claim for refund 
of the partial exemption has the burden of establishing that he or she was 
entitied to claim the partial exemption with respect to the amount of re- 
fund claimed under this part. For transactions subject to sales tax, a per- 
son filing a claim for refund of the partial exemption has the burden of 
establishing that the purchaser of the qualified property otherwise met all 
the requirements of a qualified person at the time of the purchase subject 
to the refund claimed under this part. 

(4) Construction Contractors. In the case of a contractor who pur- 
chases property as an agent of a qualified person or for subsequent resale 
to a qualified person, the qualified person is deemed to be the purchaser 
for purposes of this subdivision. 

(g) Conversion of Property to a Use Not Qualifying for the Partial Ex- 
emption. Notwithstanding subdivision (a), this partial exemption shall 
not apply to any sale of, or the storage, use, or other consumption in this 
state of property that, within one year from the later of the date of pur- 
chase of the property or the date that the property was first placed into 
service by the purchaser in an exempt use, is: (i) removed from this state, 
(ii) converted from an exempt use under this regulation to some other use 
not qualifying for the partial exemption, or (iii) used in a manner not qual- 
ifying for the partial exemption under this regulation. For purposes of this 
subdivision, property is converted to a use not qualifying for the partial 
exemption if, without limitation, the property, or any interest in the prop- 
erty, or possession or control of the property, is either directiy or indirect- 
ly sold, transferred, leased, or assigned to a person who is not a qualified 
person on the date the property is sold, transferred, leased, or assigned to 
such non-qualified person. In the case of a corporation that, as a qualified 
person, purchases tangible personal property under this partial exemp- 
tion and then, within one year from the later of the date of purchase of the 
property or the date that the property was first placed into service by that 
corporation in an exempt use, either directiy or indirectiy transfers that 
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property to its parent corporation that is not a qualified person on the date 
of the transfer of property to the parent corporation, that property has 
been converted to a use not qualifying for the partial exemption. 

(h) Purchaser's Liability for the Payment of Sales Tax. If a purchaser 
submits a copy of a manufacturer's exemption certificate to the seller, 
and then within one year from the later of the date of purchase of the prop- 
erty or the date that the property was first placed into service by the pur- 
chaser in an exempt use, the purchaser either (i) removes that property 
from this state, (ii) converts that property from an exempt use under this 
regulation to some other use not qualifying for the partial exemption, or 
(iii) uses that property in a manner not qualifying for the partial exemp- 
tion under this regulation, then, in that event, the purchaser shall be liable 
for payment of sales tax, with applicable interest, to the same extent as 
if the purchaser were a retailer making a retail sale of the property at the 
time the property was so removed, converted, or used; and the sales price 
of the property to the purchaser shall be deemed to be the gross receipts 
from that retail sale. For purposes of this subdivision, property is con- 
verted to a use not qualifying for the partial exemption if, without limita- 
tion, the property, or any interest in the property, or possession or control 
of the property, is either directly or indirectly sold, transferred, leased, or 
assigned to a person who is not a qualified person on the date the property 
is sold, transferred, leased, or assigned to such nonqualified person. 

(i) Leases to Qualifying Persons. 

(1) Leases — In General. Subject to all the limitations and conditions 
set forth in this regulation and regulation 1525.3, this partial exemption 
may apply to rental receipts paid by a qualified person with respect to a 
lease of tangible personal property to the qualified person, which tangible 
personal property is used as set forth in subdivisions (a)( 1 ), (a)(2), (a)(3), 
or (a)(4) of this regulation. 

(2) Leases — Acquisition Sale and Leaseback. A person will be re- 
garded as having paid sales tax reimbursement or use tax with respect to 
that person's purchase of property, within the meaning of those words as 
they are used in section 6010.65 of the Revenue and Taxation Code, if 
the person has paid all applicable taxes with respect to the acquisition of 
the property, notwithstanding the fact that the sale and purchase of the 
property may have been subject to the partial exemption from tax pro- 



vided by this regulation. 

(3) Subsequent Lease of Property Acquired Subject to Partial Exemp- 
tion. If a person has acquired property subject to the partial exemption 
provided by this regulation and has paid all applicable taxes at that acqui- 
sition, the property will be regarded as property as to which sales tax re- 
imbursement or use tax has been paid, and the subsequent lease of that 
property will not be subject to tax measured by rental receipts. 

(j) Operative Date. Except as expressly set forth otherwise in subdivi- 
sions (c)(6)(A)6. and (e) of this regulation, this regulation is operative as 
of January 1 , 1994. All provisions of this regulation cease to be operative 
as of January 1 , 2004, as provided by Revenue and Taxation Code section 
6377(g). Retailers and qualified persons may not accept or claim any 
Section 6377 Manufacturer's Exemption Certificates for a sale or a use 
made after December 31, 2003. 

Note-. Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6377, Revenue and Taxation Code. 

History 

1 . New section and forms filed 7-19-95; operative 8-1 8-95 (Register 95, No. 29). 

2. Change without regulatory effect amending section and appendices A and B 
filed 1 1-7-97 pursuant to section 100, title 1, California Code of Regulations 
(Register 97, No. 45). 

3. Amendment of subsections (f) and (f)(3)(B) and new subsection (f)(3)(C) filed 
3-4-99; operative 4-3-99 (Register 99, No. 10). 

4. Amendment of subsection (f)(3), repealer of subsection (f)(3)(A) and first para- 
graph of subsection (f)(3)(B). subsection relettering, and amendment of newly 
designated subsection (f)(3)(B) filed 6-7-2000; operative 7-7-2000 (Register 
2000, No. 23). 

5. Change without regulatory effect amending section and appendices A and B 
filed 12-29-2000 pursuant to section 100, title 1, California Code of Regula- 
tions (Register 2000, No. 52). 

6. Amendment of section and appendices A and B filed 6-5-2001; operative 
7-5-2001 (Register 2001, No. 23). 

7. Change without regulatory effect amending subsection (a) and Appendices A 
and B filed 4- 1 6-2002 pursuant to section 1 00, title 1 , California Code of Regu- 
lations (Register 2002, No. 16). 

8. Change without regulatory effect amending subsection (j) and Appendices A 
and B filed 12-3-2002 pursuant to secfion 100,fit]e 1, California Code of Regu- 
lations (Register 2002, No. 49). 

9. Change without regulatory effect amending subsections (a) and (j) and Appen- 
dices A and B filed 2-1 6-2005 pursuant to section 1 00, title 1, California Code 
of Regulations (Register 2005, No. 7). 
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SECTION 6377 MANUFACTURER'S EXEMPTION CERTIFICATE 



PLEASE NOTE 



STATE OF CALIFORNIA 
BOARD OF EQUALIZATION 



This is a partial exemption from sales and use taxes at the rate of 5% effective January 1, 2002, 4.75% from 
January 1, 2001 through December 31, 2001, and 5% from January 1. 1995 to December 31, 2000. You 
are not relieved from your obligations for the local and district taxes on this transaction. The exemption 
is specific to this transaction only and may not be construed to exempt other transactions. Generally, the 
partial exemption will not be allowed unless this certificate is issued within 60 days after the date of pur- 
chase and the retailer claims the exemption on a timely filed return. Void after expiration date. Retailers 
and qualified persons may not accept or claim any Section 6377 Manufacturer's Exemption Certificates 
for sales made after December 31 , 2003. Questions regarding this certificate should be directed to: [in- 
sert contact information] 

I hereby certify that the tangible personal property described below and purchased or leased from: 
(enter seller's/lessor's name and address) 

SELLER'S NAME 



Certificate No: 

Valid Period Begins: 

Valid Period Expires: 
(*See below for leases) 



SELLER'S ADDRESS (Sueet, city, state, zip Codo 



and will be used by me primarily (please check one) 

D 1 . for manufacturing, processing, refining, fabricating, or recycling, or 

D 2. for research and development activities as described in Internal Revenue Code Section 1 74, or 
D 3. to maintain, repair, measure, or test any property being used for (1) or (2) above, at my facility located 
at (enter faciUty's address): 



(Street. City. State. Zip Code) 


SALES INVOICE 
NUMBER 


SALES INVOICE 
DATE 


DESCRIPTION OF QUALIFIED 
PROPERTY PURCHASED OR LEASED* 


SALES PRICE/ 
RENTALS PAYABLE 



































I understand that if such property is, within one year from the date of purchase or lease, removed from California or converted for use 
or otherwise used in a manner not qualifying for the partial exemption that I am required by the Sales and Use Tax Law to report and 
pay the state tax measured by the sales price/rentals payable of the property to/by me. Taxable rentals payable from the lease of certain 
tangible personal property to a qualified person are subject to the partial exemption for a period of six years from the date of inception 
of the lease. The lease must commence during the time in which this Certificate is valid. *Attach a copy of the lease agreement. 



PRINT NAME OF PURCHASER OR PURCHASER'S AUTHORIZED 
REPRESENTATIVE 


TITLE 


SIGNATURE 


DATE 


PERMIT NUMBER 



**NOT VALID UNLESS COMPLETED BY THE CALIFORNIA STATE BOARD OF EQUALIZATION 
The following business has been registered as a "qualified person" who has certified that this purchase/lease of tangible personal property will 
be used in a manner entitling them to the exemption provided in Section 6377 of the Revenue and Taxation Code. 



BUSINESS NAME 


SIC CODE 




BUSINESS ADDRESS (Street. City, State, Zip Code) 


PERMIT NUMBER 




**AUTHORIZED BY: (Must be signed by two Board representatives) 


REVIEWED BY 


DATE 


APPROVED BY 


DATE 





**WHEN COMPLETED AND SIGNED, THIS FORM MAY BE REPRODUCED FOR USE BY THE QUALIFIED PERSON LISTED 
ABOVE 
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Appendix B 



SECTION 6377 MANUFACTURER'S EXEMPTION CERTIFICATE 



PLEASE NOTE 



STATE OF CALIFORNIA 
BOARD OF EQUALIZATION 



This exemption being declared applies only to the state use tax which is at the rate of 5% effective January 
1,2002, 4.75% from January 1,2001 through December 3 1,2001, and 5% from January 1, 1995 to Decem- 
ber 3 1 , 2000, and is specific to this transaction only and may not be construed to exempt other transactions. 
As the purchaser, you remain liable for the applicable local and district taxes. To claim the exemption, this 
declaration must accompany a timely filed sales and use tax return for the period of purchase. Void after 
expiration date. Retailers and qualified persons may not accept or claim any Section 6377 Manufacturer's 
Exemption Certificates for a sale or a use made after December 3 1 , 2003. Questions regarding this certifi- 
cate should be directed to: [insert contact information] 



Certificate No: 

Valid Period Begins: 

Valid Period Expires: 
(*See below for leases) 



I hereby certify that the tangible personal property described below that is subject to use tax was purchased or is being leased from: 
(enter seller's/lessor's name and address) 

SELLER'S NAME 

SELLER'S ADDRESS (Streel.City.Staie.zip code) 



and will be used by me primarily (please check one) 

D 1 . for manufacturing, processing, refining, fabricating, or recycling, or 

D 2. for research and development activities as described in Internal Revenue Code Section 174, or 
D 3. to maintain, repair, measure, or test any property being used for (1) or (2) above, at my facility located 
at (enter facility's address): 



(Street. City, State, Zip Code) 


SALES INVOICE 
NUMBER 


SALES INVOICE 
DATE 


DESCRIPTION OF PROPERTY 
PURCHASED OR LEASED* 


SALES PRICE/ 
RENTALS PAYABLE 











































I understand that if such property is, within one year from the date of purchase or lease, removed from California or converted for use 
or otherwise used in a manner not qualifying for the partial exemption that I am required by the Sales and Use Tax Law to report and 
pay the state tax measured by the sales price/rentals payable of the property to/by me. Taxable rentals payable from the lease of certain 
tangible personal property to a qualified person are subject to the partial exemption for a period of six years from the date of inception 
of the lease. The lease must commence during the time in which this Certificate is valid. *Attach a copy of the lease agreement. 



PRINT NAME OF PURCHASER OR PURCHASER'S AUTHORIZED 
REPRESENTATIVE 


TITLE 


SIGNATURE 


DATE 


PERMIT NUMBER 



**NOT VALID UNLESS COMPLETED BY THE CALIFORNIA STATE BOARD OF EQUALIZATION 
The following business has been registered as a "qualified person" who has certified that this purchase/lease of tangible personal property will 
be used in a manner entitling them to the exemption provided in Section 6377 of the Revenue and Taxation Code. 



BUSINESS NAME 


SIC CODE 




BUSINESS ADDRESS (Street, City. State, Zip Code) 


PERMIT NUMBER 




**AUTHORIZED BY: (Must be signed by two Board representatives) 




REVIEWED BY 


DATE 


APPROVED BY 


DATE 





**WHEN COMPLETED AND SIGNED, THIS FORM MAY BE REPRODUCED FOR USE BY THE QUALIFIED PERSON LISTED 
ABOVE 
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§ 1525.3. Manufacturing Equipment — Leases of Tangible 
Personal Property. 

(a) General Application to Leases. Leases of tangible personal proper- 
ty which are classified as "continuing sales" and "continuing purchases" 
of tangible personal property, in accordance with Regulation 1660, 
"Leases of Tangible Personal Property — In General," may qualify for the 
partial exemption from tax for manufacturing equipment, under the con- 
ditions set forth in paragraph (i)(l) of Regulation 1525.2, "Manufactur- 
ing Equipment." Lease transactions which qualify for the partial exemp- 
tion are taxed at the rate specified in Regulation 1525.2, paragraph (a). 

(b) Recharacterization. With respect to transactions which the parties 
denominate as a "lease," but which are recharacterized for sales and use 
tax purposes either as sales at their inception, pursuant to Regulation 
1641 , "Credit Sales and Repossessions," paragraph (b). or as sales under 
a security agreement. Regulation 1660, "Leases of Tangible Personal 
Property — In General," paragraph (a)(2), the transactions may qualify 
for the partial exemption, in accordance with Regulation 1525.2. 

(c) Continuation of Partial Exemption. Where possession of tangible 
personal property is transferred to a qualified person as defined in para- 
graphs (c) and (d) of Regulation 1 525.2 and pursuant to a lease agreement 
classified as a continuing sale and continuing purchase, lease receipts 
shall remain partially exempt for a period of six years from the date of the 
inception of the lease whether or not the lessee remains as a qualified per- 
son throughout the six year period. At the close of the six year period 
from the date of the inception of the lease, lease receipts are subject to tax 
without exemption. 

(d) Leases of Tax-Paid Property. The partial exemption is not avail- 
able to lessors who lease to qualified persons or to vendors to such lessors 
when the lessor elects to pay sales tax reimbursement at the time of acqui- 
sition of the property or pays use tax measured by the purchase price of 
the property. 

(e) Manufacturers Who Lease Qualified Property. A lease of tangible 
personal property by the manufacturer of that property is ordinarily re- 
garded as a "continuing sale" and "continuing purchase" in accordance 
with Regulation 1660, "Leases of Tangible Personal Property — In Gen- 
eral." Nevertheless, beginning January 1, 1997, a lessor of tangible per- 
sonal property described in sections 17053.49 or 23649 of the Revenue 
and Taxation Code, who is the manufacturer of that property and who 
leases that property to a qualified person, as defined in section 17053.49 
or 23649 of the Revenue and Taxation Code, in a form that is not substan- 
tially the same form as acquired, may, in lieu of reporting tax measured 
by the rentals payable, elect to pay tax measured by the cost price of that 
property where the election is made on or before the due date of the return 
for the period in which the property is first leased to the qualified person. 
The election shall be made by reporting use tax measured by the cost 
price of that property on the return for that period. The election shall not 
be revoked with respect to the property as to which it is made. The lease 
of that property for which an election is made to report and pay tax on the 
cost price of that property shall thereafter be excluded from the classifica- 
tion of a "continuing sale" and "continuing purchase." 

For purposes of this subdivision, "cost price" means the price at which 
similar property has been previously sold or offered for sale. If that prop- 
erty has not been previously sold or offered for sale, then the cost price 
shall be deemed to be the aggregate of the following: 

( 1 ) Cost of materials. 

(2) Direct labor. 

(3) The pro rata share of all overhead costs attributable to the manufac- 
turer of the property. 

(4) Reasonable profit from the manufacturing operafions which, in the 
absence of evidence to the contrary, shall be deemed to be 5 percent of 
the sum of the factors listed in subsections (1) to (3), inclusive. 

(f) Operative Date. All provisions of this regulation cease to be opera- 
tive as of January 1 , 2004, as provided by Revenue and Taxation Code 
section 6377(g). Retailers and qualified persons may not accept or claim 



any Section 6377 Manufacturer's Exemption Certificates for a sale or use 
made after December 31 , 2003. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6244.5 and 6377. Revenue and Taxation Code. 

History 

1. New section filed 3-5-96; operative 4-4-96 (Register 96, No. 10). 

2. Change without regulatory effect amending subsections (a) and (c), adding new 
subsections (e)-(e)(4), and ainendins Note filed 1 1-4-97 pursuant to section 
100, title 1 , California Code of Regulations (Register 97, No. 45). 

3. Change without regulatory effect adding subsection (f) filed 2-15-2005 pur- 
suant to section 1 00, title 1 , California Code of Regulations (Register 2005, No. 

7), 



§ 1525.5. Manufacturing By-Products and Joint-Products. 

(a) In general. Manufacturers and refiners are consumers of tangible 
personal property purchased for the purpose of use and consumed in the 
manufacturing or refining process, including that portion of purchased 
raw materials that comprise by-products that are produced and con- 
sumed during the manufacturing or refining process, or subsequent 
thereto. 

(b) Definitions. 

(1) Property Purchased. As used herein the term "property purchased" 
means materials that have been acquired in a transaction defined as a 
"purchase" pursuant to Section 6010 of the Revenue and Taxation Code 
and includes property acquired by purchase from a joint venture of which 
the manufacturer or refiner is a member. 

(2) SpHt-Off Point. The point at which joint products being manufac- 
tured or refined become separately identifiable. 

(3) Separable Costs. All costs incurred to further process and dispose 
of products and by-products after split-off point. 

(4) By-Products. As used herein the term "by-products" means prod- 
ucts simultaneously produced from the manufacturing process, includ- 
ing joint-products. 

(5) Net Realizable Value. The market value or sales value of a product 
or by-product less costs of completion and disposal after split-off point, 
if any. 

(c) Commingled goods. When a manufacturer or refiner purchases 
property for resale, and prior to or during the refining or manufacturing 
process, physically commingles these materials with property not so pur- 
chased of such similarity that the identity of the materials that comprise 
this commingled mass cannot be determined, by-products that are pro- 
duced from the mass of commingled goods and consumed shall be 
deemed to be first consumed from the property not purchased for resale 
until a quantity of commingled goods equal to the quantity of property 
not purchased for resale has been consumed. 

Any manufacturer or refiner that claims its consumed by-products are 
not subject to tax, because of the physical commingling of property pur- 
chased and property not so purchased, must establish by its records that 
this commingling occurred prior to such consumption. 

(d) Reporting methods. 

(1 ) Manufacturers or refiners that consume by-products that are pro- 
duced during the manufacturing or refining process from purchased raw 
material may use any method of cost allocation consistent with generally 
accepted accounting principles that accurately computes the purchased 
cost of the consumed raw materials to report their tax liability for the re- 
porting period in which the use was made. The manufacturer or refiner 
must be prepared to demonstrate by records which can be verified by au- 
dit that the method used properly reflects their tax Hability. 

(2) The following is a description of an approved method that man- 
ufacturers and refiners that consume by-products from purchased mate- 
rials may utilize to compute their tax liability: 

(A) Determine the split-off point for by-products that are used. 

(B) Determine the net realized values of all products and by-products. 

(C) Determine the net realizable value(s) of by-product(s) used. 
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(D) Divide the net realizable value(s) of by-product(s) used (Step C) 
by the net realizable values of all products and by-products (Step B) to 
obtain a taxable ratio. 

(E) Multiply the purchase cost of all raw materials added to the man- 
ufacturing or refining process prior to the split-off by the taxable ratio 
(Step D) to find the measure of the tax liability resulting from the use of 
by-products. 

The following formulas summarize the above steps: 
MV = Market Value 
PC = Purchase Cost 

SC = Separable Costs Beyond Split-Off 
bp = By-Products Used 
tp = Total Products and By-Products 

Where no processing is necessary beyond split-off to obtain market 
value so that MV equals market or sales value at split-off: 

MV 

bp X PC = MEASURE OF TAX 
MV 

Where processing beyond split-off is necessary to obtain market values so that 
MV equals market or sales value beyond split-off. 
MV - SC 

bp bp X PC = MEASURE OF TAX 
MV - SC 
tp tp 

Note: MV - SC = Net Realizable Value at Split-Off 

(e) To ensure compliance with the provisions of this regulation, man- 
ufacturers and refiners are encouraged to obtain approval by the Board 
prior to adopting a method of calculating their tax liability incurred as a 
result of the consumption of purchased raw materials produced and con- 
sumed during the manufacturing or refining process. 

(f) Audits. Taxpayers using the suggested method or an alternate 
method that has been approved by the Board will normally be audited by 
application of the same approved procedure in the audit to verify the ac- 
curacy of reported amounts. Determinations may be imposed or refunds 
granted if the Board, upon audit of the books and records, determines that 
the amounts reported by return did not accurately disclose the amount of 
tax due. 

NoTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6094 and 6244, Revenue and Taxation Code. 

History 
1. New section filed 2-25-85; effective thirtieth day thereafter (Register 85, No. 
9). 

§ 1525,7. Rural Investment Tax Exemption. 

(a) General. Commencing on and after January 1, 2001, and before 
January 1, 2006, section 6378.1 of the Revenue and Taxation Code au- 
thorizes the Rural Investment Tax exemption (hereafter "Partial Exemp- 
tion") which provides a partial exemption from sales or use taxes im- 
posed on the gross receipts from the sale of, and the storage, use, or other 
consumption in this state, of tangible personal property as defined in sub- 
division (b)(6) by an eligible entity as defined in subdivision (b)(3). 

For the period commencing on January 1 , 2001 , and ending on Decem- 
ber 3 1 , 2001 , the Partial Exemption appHes to the taxes imposed by sec- 
tions 6051 and 6201 ofthe Revenue and Taxation Code (4.75%), but does 
not apply to the taxes imposed pursuant to sections 605 1.2 and 6201 .2 of 
the Revenue and Taxation Code, the Bradley-Bums Uniform Local 
Sales and Use Tax Law, the Transactions and Use Tax Law, or section 
35 of article XIII of the California Constitution. 

For the period commencing on January 1 , 2002, and ending on June 
30, 2004, the Partial Exemption applies to the taxes imposed by sections 
605 1 , 605 1 .3, 6201 , and 6201 .3 ofthe Revenue and Taxation Code (5%), 
but does not apply to the taxes imposed pursuant to sections 6051.2 and 
6201.2 ofthe Revenue and Taxation Code, the Bradley-Bums Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or sec- 
tion 35 of article XIII of the Cahfomia Constitution. 

For the period commencing on July 1 , 2004, the Partial Exemption ap- 
plies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6201, 
6201.3, and 6201.5 ofthe Revenue and Taxation Code (5.25%), but does 



not apply to the taxes imposed or administered pursuant to sections 
6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley- 
Bums Uniform Local Sales and Use Tax Law, the Transactions and Use 
Tax Law, or section 35 of article XIII of the California Constitution. 

The California Infrastructure & Economic Development Bank 
(CIEDB) Board determines who is eligible to receive this Partial Exemp- 
tion and monitors eligible entities for compliance with the requirements 
ofthe Partial Exemption. As the aggregate amount of this Partial Exemp- 
don is limited, the CIEDB Board determines the amount of this Partial 
Exemption available to each eligible entity. 

(b) Definitions. For purposes of this regulation: 

(1) "Board" refers to the Board of Equalization. 

(2) "CIEDB Board" refers to the California Infrastructure & Economic 
Development Bank Board. 

(3) "Eligible enfity" means any enUty that meets all of the following: 

(A) The enfity is deemed eligible for the Partial Exempfion in writing 
by the CIEDB Board. 

(B) The enfity has been pre-qualified, and re-qualified as applicable, 
by the Board and registered to hold a California seller's permit or main- 
tain a consumer use tax account. 

(4) "Primarily" means used 50 percent or more of the time in a quali- 
fied county for the one-year period following the date of purchase of the 
property. Tangible personal property shall not be considered used for any 
period of fime that the property is located outside a qualified county, re- 
gardless of how the property is used while outside the qualified county. 

(5) "Qualified county" means a California county with an average 
annual unemployment rate of five percentage points or more above the 
statewide average for the most recent calendar year as determined by the 
State of California, Employment Development Department. 

(6) "Tangible personal property" includes all ofthe following: 

(A) Machinery and equipment within the meaning of subsection (a)(6) 
of Regulation 1521 ofthe Sales and Use Tax Regulafions, including com- 
ponent parts and contrivances such as belts, shafts, moving parts, and op- 
erafing structures. The terms also include conveyance systems and as- 
sembly lines without regard to the manner of affixafion to real property. 

(B) All equipment or devices used or required to operate, control, reg- 
ulate, or maintain the machinery including, without limitafion, comput- 
ers, data processing equipment, and computer software, including both 
operating programs and application programs, together with all repair 
and replacement parts with a useful life of one or more years therefor, 
whether purchased separately or in conjunction with a complete machine 
and regardless of whether the machine or component parts are assembled 
by the taxpayer or another party. Repair and replacement parts with a use- 
ful life of more than one year may qualify for this Partial Exemption even 
where such items are expensed for income tax purposes under the special 
provisions of secfion 179 of the Intemal Revenue Code (26 U.S.C. § 
179). 

(7) "Tangible personal property" does not include any of the follow- 
ing: 

(A) Any tangible personal property that is used primarily in adminis- 
trafion, general management, or marketing. 

(B) Fumiture, inventory, or equipment used to store products. 

(C) Any property for which a credit is claimed under either Secfion 
17053.49 or 23649 of the Revenue and Taxadon Code. 

(D) Materials or fixtures within the meaning of subsections (a)(4) and 
(a)(5), respecfively, of Regulafion 152 1 ofthe Sales and Use Tax Regula- 
fions, including such items set forth in Appendices A and B of Regulation 
1521. 

(E) Fuels. 

(F) Real property. 

(c) Partial Exempfion Cerfificates. 

(1) Obtaining and Maintaining the Partial Exemption Certificate. To 
obtain a Parfial Exempfion certificate, an enfity must be pre-qualified by 
the Board, registered to hold a California seller's permit or maintain a 
consumer use tax account, and be deemed eligible for the Parfial Exemp- 
fion by the CIEDB Board. An enfity shall include in its application a copy 
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of its written notification from the CIEDB Board verifying the entity's 
eligibility and the amount allocated by the CIEDB Board for use by that 
eligible entity pursuant to the Partial Exemption. Partial Exemption cer- 
tificates issued to eligible entities will contain a control number and ex- 
piration date for verifying the entity's status as an eligible entity. To 
maintain a Partial Exemption certificate it may be necessary to re-qualify 
with the Board periodically in accordance with Revenue and Taxation 
Code section 6378. 1 . A Partial Exemption certificate is not valid if it has 
not been issued by the Board or if it is accepted after the expiration date 
on the certificate. Eligible entities that have been pre-qualified or re- 
qualified, as applicable, may reproduce the issued certificates as needed 
for their qualifying purchases. 

The Partial Exemption certificates issued by the Board will be in sub- 
stantially the same format as they appear in Appendices A and B of this 
regulation. Eligible entities who purchase or lease tangible personal 
property from an in-state retailer or an out-of-state retailer obligated to 
collect the use tax must provide the retailer with a ParUal Exemption cer- 
tificate in order to claim the ParUal Exemption. The Parfial Exempdon 
Use Tax Declaration must be completed by an eligible entity to claim a 
Parfial Exemption from use tax on purchases of tangible personal proper- 
ty from an out-of-state retailer not obligated to collect the use tax. 

For purposes of this regulafion, it is presumed that a seller accepts a 
Partial Exemption certificate from a purchaser in good faith in the ab- 
sence of evidence to the contrary. 

(2) Claiming the Partial Exemption. 

(A) In General. The Partial Exempfion from sales or use tax authorized 
under this part shall not be allowed unless: 

1. The eligible entity furnishes the retailer with a Partial Exempfion 
cerfificate no later than 60 days after the date of purchase; and 

2. The retailer timely files a sales and use tax return claiming the Partial 
Exemption and, together with that fimely return, provides the Board with 
a copy of the Parfial Exempfion certificate. 

(B) Exclusions. Except as provided in subdivision (c)(2)(C) below, re- 
tailers claiming the Partial Exempfion in timely tiled returns will not be 
required to furnish the Board with copies of Partial Exempfion cerfifi- 
cates for sales or leases of tangible personal property made by a retailer 
at any single physical locafion to a single eUgible enfity that do not exceed 
an aggregate total of $25,000 during a single calendar quarter. Regard- 
less of the total quarterly sales per purchaser, however, when necessary 
for the efficient administrafion of the Sales and Use Tax Law, the Board 
may, on 30 days written nofice, require a retailer to commence furnishing 
the Board with copies of all certificates on a quarterly basis pursuant to 
subdivision (c)(2)(A)2. 

(C) Retention and Availability of Cerfificates. A retailer must retain 
each Partial Exempfion certificate received from an eligible entity for a 
period of not less than four years from the date on which the retailer 
claims a Partial Exempfion based on the Parfial Exempfion certificate. 

Within 45 days of the Board's request, retailers must furnish to the 
Board any and all Parfial Exempfion certificates, or copies thereof, re- 
ceived from eligible entifies, including Parfial Exempfion certificates for 
aggregate sales or leases of $25,000 or less to a single el igible entity made 
at any single physical locafion of the retailer during a single calendar 
quarter. 

(3) Partial Exemption Use Tax Declarafion. A Parfial Exempfion from 
the use tax shall not be allowed unless the eligible enfity: 

(A) Timely files a sales and use tax return or consumer use tax return 
for the period in which the purchase occurs and fimely pays any applica- 
ble tax in full that is excluded from this Partial Exempfion as provided 
in subsecfion (a) of this regulation; and 

(B) Attaches a completed Partial Exemption Use Tax Declaration (Ap- 
pendix B) to the sales and use tax return or consumer use tax return that 
is timely filed with the Board. 

(d) Refund of Parfial Exempfion. 

( 1 ) For the period commencing on January 1 , 200 1 , and ending on June 
30, 2002, an eligible enfity may claim the Parfial Exemption on qualified 
purchases from an in-state retailer or an out-of-state retailer obligated 



to collect the use tax by furnishing the retailer with a Partial Exemption 
cerfificate on or before September 30, 2002. The retailer must refund the 
tax or tax reimbursement directly to the purchaser or, at the purchaser's 
sole opfion, the purchaser may be credited with such amount. In the event 
that the retailer has already reported and paid the tax to the Board, the re- 
tailer must file a written claim for refund on or before October 3 1 , 2002. 
(2) An eligible enfity who paid sales tax on a qualified sale or paid use 
tax on a qualified purchase and who failed to claim the Partial Exemption 
as provided by this regulation may file a claim for refund equal to the 
amount of the Partial Exemption that he or she could have claimed pur- 
suant to this regulation. The procedure for such a claim shall be the same 
as for other claims for refund filed pursuant to Revenue and Taxation 
Code Secfion 6901 . For transacfions subject to use tax, an eligible entity 
filing a claim for refund of the Partial Exempfion has the burden of estab- 
lishing that he or she was entitled to claim the Partial Exemption with re- 
spect to the amount of refund claimed under this part. For transactions 
subject to sales tax, a person filing a claim for refund of the Parfial Ex- 
emption has the burden of establishing that the purchaser of the qualified 
property otherwise met all the requirements of an eUgible enfity at the 
time of the purchase subject to the refund claimed under this part. 

(e) Improper Use of Partial Exemption. 

(1) Conversion of Property to a Use Not Qualifying for the Partial Ex- 
emption. Notwithstanding subdivision (a), this Partial Exemption shall 
not apply to any sale of, or the storage, use, or other consumption in this 
state of property that, within one year from the later of the date of pur- 
chase of the property or the date that the property was first placed into 
service by the purchaser in an exempt use, is: (i) removed from a qualified 
county, (ii) converted from an exempt use under this regulation to some 
other use not qualifying for the Partial Exemption, or (iii) used in a man- 
ner not qualifying for the Partial Exemption under this regulation. 

For purposes of this regulation, property is converted to a use not qual- 
ifying for the Partial Exemption if, without limitation, the property, or 
any interest in the property, or possession or control of the property, is 
either directly or indirectly sold, transferred, leased, or assigned to an en- 
tity who is not an eligible entity on the date the property is sold, trans- 
ferred, leased, or assigned to such non-eligible entity. In the case of a cor- 
poration that, as an eligible entity, purchases tangible personal property 
under this Partial Exemption and then, within one year from the later of 
the date of purchase of the property or the date that the property was first 
placed into service by that corporafion in an exempt use, either directiy 
or indirectly transfers that property to its parent corporation that is not an 
eligible entity on the date of the transfer of property to the parent corpora- 
tion, that property has been converted to a use not qualifying for the Par- 
tial Exemption. 

Tangible personal property shall not be considered used in a qualify- 
ing manner for any period of time that the property is located outside a 
qualified county, regardless of how the property is used while outside 
such a county. 

(2) Purchases by Ineligible Enfifies. Notwithstanding subdivision (a), 
this Parfial Exempfion shall not apply if the CIEDB Board subsequently 
determines that a purchaser is not an eligible enfity pursuant to Revenue 
and Taxation Code secfion 6378.1. 

(3) Purchases Exceeding the Parfial Exemption Allotment. Notwith- 
standing subdivision (a), this Partial Exemption shall not apply to any 
sale of, or the storage, use, or other consumption in this state of tangible 
personal property purchased by an eligible entity that exceeds the 
amounts allocated by the CIEDB Board for use by that eligible entity pur- 
suant to the partial exemption. 

(f) Purchaser's Liability for the Payment of Sales Tax. 

( 1 ) If a purchaser timely submits a copy of a Partial Exemption certifi- 
cate to the seller or Partial Exemption Use Tax Declaration to the Board, 
and then within one year from the later of the date of purchase of the prop- 
erty or the date that the property was first placed into service by the pur- 
chaser in an exempt use, the purchaser either (i) removes that property 
from a qualified county, (ii) converts the property from an exempt use un- 
der this regulation to some other use not qualifying for the Partial Exemp- 
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tion, or (iii) uses that property in a manner not qualifying for the Partial 
Exemption under tliis regulation, then, in that event, the purchaser shall 
be liable for payment of the sales tax, with applicable interest, to the same 
extent as if the purchaser were a retailer making a retail sale of the proper- 
ty at the time the property was so removed, converted, or used. 

(2) A purchaser providing a Partial Exemption certificate accepted 
timely and in good faith by the seller or a Partial Exemption Use Tax Dec- 
laration to the Board for tangible personal property that does not qualify 
for the Partial Exemption is liable for payment of the sales tax, with appU- 
cable interest, to the same extent as if the purchaser were a retailer mak- 
ing a retail sale of the property at the time the property was purchased. 

(g) Leases to Qualifying Persons. 

(1) Leases — In General. Subject to all the limitations and conditions 
set forth in this regulation, this Partial Exemption may apply to rental re- 
ceipts paid by an eligible entity with respect to a lease of tangible personal 
property to the eligible entity. 

(2) Leases — Acquisition Sale and Leaseback. An eligible entity will 
be regarded as having paid sales tax reimbursement or use tax with re- 
spect to that eligible entity's purchase of property, within the meaning of 
those words as they are used in section 6010.65 of the Revenue and Taxa- 
tion Code, if the eligible entity has paid all applicable taxes with respect 
to the acquisition of the property, notwithstanding the fact that the sale 
and purchase of the property may have been subject to the Partial Exemp- 
tion from tax provided by this regulation. 

(3) Subsequent Lease of Property Acquired Subject to Partial Exemp- 
tion. If an eligible entity has acquired property subject to the Partial Ex- 
emption provided by this regulation and has paid all applicable taxes at 



that acquisition, the property will be regarded as property as to which 
sales tax reimbursement or use tax has been paid, and the subsequent 
lease of that property will not be subject to tax measured by rental re- 
ceipts. 

(h) Records. Adequate and complete records must be maintained by 
the eligible entity as evidence that the property purchased qualifies under 
the provisions of this regulation and that the property was used by the eli- 
gible entity. The eligible entity must also maintain detailed records to 
show the amount of the tax benefit derived from this Partial Exemption 
as each eligible entity will have an annual limit established by the CIEDB 
Board. 

The Board shall, within one year after being notified by the CIEDB 
Board that an entity has not fulfilled the requirements of Revenue and 
Taxation Code section 6378. 1 , examine the books and records of the enti- 
ty, and issue a determination of any liabilities due. 

(i) Operative Date. This regulation is operative as of January 1, 2001 
and expires December 3 1 , 2005 unless Revenue and Taxation Code sec- 
tion 6378.1 is extended by an act of the Legislature. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6378.1. Revenue and Taxation Code. 

History 

1 . New section and appendices A and B filed 6-7-2002; effective 7-7-2002; op- 
erative 1-1-2001 pursuant to Revenue and Taxation Code sections 7051 and 
6378.1 (Register 2002, No. 23). 

2. Change without regulatory effect amending subsection (a) and appendices A 
and BYiled 8- 1 9-2004 pursuant to section 1 00, title 1 , California Code of Regu- 
lations (Register 2004, No. 34). 
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REVENUE AND TAXATION CODE SECTION 6378.1 
RURAL INVESTMENT TAX EXEMPTION CERTIFICATE 



STATE OF CALIFORNIA 
BOARD OF EQUALIZATION 



PLEASE NOTE 

This is a partial exemption from sales and use taxes which is at the rate of 4.75% from January 1, 2001 
through December 3 1 , 2001 : and 5% effective January 1 , 2002 through June 30. 2004; and 5.25% effective 
July 1 . 2004. You are not relieved from your obligations for the local and district taxes on this transaction. 
The partial exemption is specific to this transaction only and may not be construed to exempt other transac- 
tions. Generally, the partial exemption will not be allowed unless this certificate is issued within 60 days 
after the date of purchase and the retailer claims the partial exemption on a timely filed return. Void after 
expiration date. 



Certificaie No: 



Expires: 



I hereby certify that the tangible personal property described below and purchased or leased from: 
(enter seller's/lessor's name and address) 

SELLER'S NAME 

SELLER' S ADDRESS (Street, city. Counly. State. Zip Code) 



will be used by me primarily at my facility located at (enter facility's address): 



(Street. City, County. State. Zip Code) 



SALES INVOICE 
NUMBER 



SALES INVOICE 
DATE 



DESCRIPTION OF PROPERTY PURCHASED OR LEASED* 



SALES PRICE/ 
RENTALS PAYABLE 



I understand that if such property is, within one year from the date of purchase or lease, removed from a qualified county described in 
Regulation 1 525.7(b)(5), converted from an exempt use under Regulation 1 525.7(e) to some other use not qualifying for the partial ex- 
emption, or otherwise used in a manner not qualifying for the partial exemption that I am required by the Sales and Use Tax Law to report 
and pay the state tax measured by the sales price/rentals payable of the property to/by me. *Attach a copy of the lease agreement. 



PRINT NAME OF PURCHASER OR PURCHASER'S AUTHORIZED 
REPRESENTATIVE 


TITLE 


TELEPHONE 


SIGNATURE 


DATE 


PERMIT NUMBER 



**NOT VALID UNLESS COMPLETED BY THE CALIFORNIA STATE BOARD OF EQUALIZATION 

The following business has been registered as an "eligible entity" who has certified that this purchase/lease of tangible personal property will 

be used in a manner entitling them to the partial exemption provided in Section 6378.1 of the Revenue and Taxation Code. 



BUSINESS NAME 


CIEDB Board Authorization Number 




BUSINESS ADDRESS (Street. City. County, State. Zip Code) 




PERMIT NUMBER 




** AUTHORIZED BY (Must be signed by two Board representatives) 


REVIEWED BY 


DATE 


APPROVED BY 


DATE 





**WHEN COMPLETED AND SIGNED, THIS FORM MAY BE REPRODUCED FOR USE BY THE QUALIFIED PERSON LISTED 
ABOVE 
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REVENUE AND TAXATION CODE SECTION 6378.1 
RURAL INVESTMENT USE TAX DECLARATION 



STATE OF CALIFORNIA 
BOARD OF EQUALIZATION 



PLEASE NOTE 

This partial exemption being declared applies only to the state use tax which is at the rate of 4.75% from 
January 1 . 200 1 through December 3 1 , 200 1 ; and 59c effective January 1 , 2002 through June 30, 2004; and 
5.25'^ effective July 1 , 2004; and is specific to this transaction only and may not be construed to exempt 
other transactions. As the purchaser, you remain liable for the applicable local and district taxes. To claim 
the partial exemption, this declaration must accompany a timely fded sales and use tax return for the period 
of purchase. Void after expiration date. 

I hereby certify that the tangible personal property described below and purchased or leased from: 
(enter seller's/lessor's name and address) 

SELLER'S NAME 

SELLER'S ADDRESS (Siael. city, Coumy, .State. Zip Code) 




will be used by me primarily at my facility located at (enter facility's address): 



(Street, City. County. State. Zip Code) 



SALES INVOICE 
NUMBER 


SALES INVOICE 
DATE 


DESCRIPTION OF PROPERTY PURCHASED OR LEASED* 


SALES PRICE7 
RENTALS PAYABLE 



























I understand that if such property is, within one year from the date of purchase or lease, removed from a qualified county described in 
Regulation 1525.7(b)(5) or converted from an exempt use under Regulation 1525.7(e) to some other use not qualifying for the partial 
exemption, or otherwise used in a manner not qualifying for the partial exemption that I am required by the Sales and Use Tax Law to 
report and pay the state tax measured by the sales price/rentals payable of the property to/by me. *Attach a copy of the lease agreement. 



PRINT NAME OF PURCHASER OR PURCHASER'S AUTHORIZED 
REPRESENTATIVE 


TITLE 


TELEPHONE 


SIGNATURE 


DATE 


PERMIT NUMBER 



**NOT VALID UNLESS COMPLETED BY THE CALIFORNIA STATE BOARD OF EQUALIZATION 
The following business has been registered as an "eligible entity" who has certified that this purchase/lease of tangible personal property will 
be used in a manner entitling them to the partial exemption provided in Section 6387.1 of the Revenue and Taxation Code. 



BUSINESS NAME 



CIEDB Board Authorization Number 



BUSINESS ADDRESS (Street. City. County, State. Zip Code) 



PHKMIT NUMBHK 



"AUTHORIZED BY (Must be signed by two Board representatives) 



REVIEWED BY 



DATE 



APPROVED BY 



DATE 



**WHEN COMPLETED AND SIGNED, THIS FORM MAY BE REPRODUCED FOR USE BY THE QUALIFIED PERSON LISTED 
ABOVE 
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§ 1526. Producing, Fabricating and Processing Property 
Furnished by Consumers — General Rules. 

(a) In General. Tax applies to charges for producing, fabricating, pro- 
cessing, printing, or imprinting of tangible personal property for a con- 
sideration for consumers who furnish either directly or indirectly the ma- 
terials used in the producing, fabricating, processing, printing or 
imprinting. 

(b) Operations Included — Repairing and Reconditioning Distin- 
guished. Producing, fabricating, and processing include any operation 
which results in the creation or production of tangible personal property 
or which is a step in a process or series of operations resulting in the cre- 
ation or production of tangible personal property. The terms do not in- 
clude operations which do not result in the creation or production of tan- 
gible personal property or which do not constitute a step in a process or 
series of operations resulting in the creation or production of tangible per- 
sonal property, but which constitute merely the repair or reconditioning 
of tangible personal property to refit it for the use for which it was origi- 
nally produced. 

(c) Operations Included — Stretch Limousines. Producing, fabricat- 
ing, and processing include any operation which results in the creation 
or production of a stretch limousine. The following rules apply in deter- 
mining the measure of tax for converting a vehicle into a stretch limou- 
sine: 

( 1 ) When a vehicle dealer, at the request of a consumer, has a conver- 
sion company convert (i.e., stretch) a vehicle into a limousine, the tax 
does not apply to the conversion company's charge to the dealer, but the 
tax does apply to the entire charge made to the consumer by the dealer 
for the conversion. 

(2) When a consumer provides the conversion company with a vehicle 
for conversion into a stretch limousine, the tax applies to the entire charge 
made to the consumer by the conversion company. 

NOTE: Authority cited: Section VO.'^l, Revenue and Taxation Code. Reference: 
Section 6006, Revenue and Taxation Code. Alterations of new garments, see regu- 
lation 1524 (Section 1524 of Title 18). Printing and imprinting, see regulation 
1541 (Section 1541 of Title 18). Repairing and reconditioning generally, see regu- 
lation 1546 (Section 1546 of Title 18). 

History 

1. Amendment and renumbering of former Section 1925 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. New subsection (c) filed 12-12-88; operative 1-1 1-89 (Register 88, No. 52). 

§ 1527. Sound Recording. 

(a) Recording Studios. 

( 1 ) Tax does not apply to the charges for the making of an original re- 
cording on recording media if the recording media is not delivered to the 
customer or to any person at the direction of the customer, and title is re- 
tained by the studio. If, however, the recording studio agrees to furnish 
finished records, acetates, or other recording media, tax applies to the 
sale of such tangible personal property but, effective January 1 , 1 976, the 
measure of tax is limited to the sale price of the unprocessed recording 
media. Recording media includes wax, tape, wire, or other material used 
to embody sound. 

(2) Rental of Studio Facilities. To the extent that the studio which is 
making the recording rents tangible personal property to the customer, 
tax applies in the same manner as it does to rentals generally. 

(b) Master Tapes and Records. 

(1 ) "Master tapes and master records embodying sound" means tapes, 
records, and other devices, not including mothers, stampers or finished 
records, utilized by the recording industry in making recordings embody- 
ing sound. The term includes, but is not limited to tapes or records which 
are produced for the immediate purpose of auditioning or demonstrating 
the particular artistic talents contained therein. The term includes tapes 
or records which are produced for use as radio commercials or other ad- 
vertising, syndicated radio programs or for educational purposes. The 
term does not include recordings for video games or seismic surveys. 

(2) Measure of Tax. Effective January 1 , 1976, the measure of tax with 
respect to the retail sale of master tapes or master records embodying 
sound is limited to the sale price of the unprocessed recording media. The 



measure of tax does not include charges for labor in recording sound, ser- 
vices rendered in producing, fabricating, processing or imprinting the 
master tapes, any other services or production expenses or amounts paid 
for the copyrightable, artistic, or intangible elements of master tapes or 
master records, whether designated as royalties or otherwise. Tax applies 
to subsequent retail sales of master records and tapes in the same manner 
as tax applies to the original retail sale. (See Regulation 1 529 for applica- 
tion of tax to recording sound for motion pictures.) 

(3) Intermediate Working Products. The recording of sound on inter- 
mediate recording media used to produce a master tape or master record 
is included within the exemption for master tapes and records under 
(b)(2). For example, studio charges for recording on multi-track tape 
which is to be mixed down and transferred to two-track tape are not sub- 
ject to tax. Tax applies only to the sale of the unprocessed recording me- 
dia. 

(4) Safety Tapes. Charges for the production of a safety copy of the 
master tape or master record exempt under (b)(2) are not subject to tax. 
Charges for the unprocessed recording media are subject to tax. 

(c) Processors. The furnishing of "mothers," "stampers," and finished 
records by a processor to a record manufacturer constitutes a sale of tan- 
gible personal property and tax applies thereto. 

(d) Library Producers. Tax applies to rentals of records and other tan- 
gible personal property by library producers in the same manner as it does 
to rentals generally whether designated as a license to use or otherwise. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6010-6012 and 6362.5, Revenue and Taxation Code. 

History 

1 . Renumbering from former Section 1926 and amendments of subsections (a) and 
(c) filed 1 1-3-71; effective thirtieth day thereafter (Register 71, No. 45). For 
prior history see Register 65. No. 23. 

2. Amendment of subsections (a) and (c) filed 1 1-22-74; effective thirtieth day 
thereafter (Register 74, No. 47). 

3. Amendment of subsection (a)(4) and new subsections (a)(5) and (a)(6) filed 
12-26-75; effective thirtieth day thereafter. Note: Filing designates 1-1-76 as 
effective date (Register 75, No. 52). 

4. Amendment filed 7-15-85; effective thirtieth day thereafter (Register 85, No. 
29). 

5. Editorial correction of section heading and History 5 (Register 2000, No. 13). 

§ 1528. Photographers, Photocopiers, Photo Finishers 
and X-Ray Laboratories. 

(a) Photographers and Photocopiers. 

Tax applies to sales of photographs, whether or not produced to the 
special order of the customer. Tax applies to sales of photocopies, wheth- 
er or not produced to the special order of the customer, and to charges for 
the making of photographs or photocopies out of materials furnished by 
the customer or others. Except as provided in subdivision (b)(2), no de- 
duction is allowable on account of expenses such as travel time, tele- 
phone calls, rental of equipment, or salaries or wages paid to assistants 
or models, whether or not such expenses are itemized in billings to cus- 
tomers. 

Tax does not apply to sales to photographers and persons who make 
photocopies of tangible personal property which becomes an ingredient 
or component part of photographs or photocopies sold, such as mounts, 
frames, sensitized paper, and toner but does apply to sales to the photog- 
rapher or producer of materials used in the process of making the photo- 
graphs or photocopies and not becoming an ingredient or component part 
thereof, such as chemicals, trays, films, plates, proof paper, cameras, and 
copy machine drums. 

See Regulation 1540, Advertising Agencies and Commercial Artists, 
for transfers of photographic images by commercial artists. 

(b) Photocopying of Records. 

( 1 ) General Rules. Tax applies to sales of photocopies of records. Per- 
sons who make and sell, or obtain and sell, photocopies of records to con- 
sumers are retailers of the photocopies whether they make the photoco- 
pies themselves, hire a subcontractor to make the photocopies, or acquire 
the photocopies for resale from the person who owns or maintains the re- 
cords. Tax applies whether or not the copies are made at the business lo- 
cation of the retailer or at the location of the person who owns or main- 
tains the records. The tax applies to the entire charge for making and 
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selling, or obtaining and selling, photocopies, without deduction for ex- 
penses incurred in obtaining access to the records, travel time, time spent 
in selecting the particular records desired, the field service of photocopy- 
ing or microfilming the records, telephone calls, file setup charges, basic 
fees, typing fees, document handling fees, or any other costs or expenses 
of filling the customer's order. 

(2) Service Transactions. Merely because a fee is charged in connec- 
tion with the transfer of a photocopy of a record does not mean that the 
transaction is a sale transaction under the Sales and Use Tax Law. If a per- 
son who owns or maintains the records (recordholder) is required by law 
to furnish the photocopy upon tender and payment of a fee, the transfer 
of the photocopies by that person is not a sale. For sales and use tax pur- 
poses, that person is the consumer of the photocopies transferred and 
charges by a photocopy company to the recordholder for the photocopies 
are subject to tax. 

(A) Medical Records. Ordinarily tax does not apply to charges made 
by a hospital or other health care provider (recordholder) for photocopy- 
ing of medical records. The transaction is regarded as a service transac- 
tion, and the fees are nontaxable if the photocopies are furnished to the 
patient, or to someone acting on behalf of the patient, or to the patient's 
representative, as provided in Health and Safety Code section 123 1 10(b). 
Likewise, the fees are nontaxable if the photocopies are furnished in re- 
sponse to a written authorization presented by an attorney or the attor- 
ney's representative as provided in Evidence Code section 1 158, or if the 
photocopies are furnished as provided in subdivision (b)(2)(C) below. 
Tax does apply, however, if the hospital or other health care provider is 
not required by law to furnish photocopies but otherwise sells photoco- 
pies of records for a price. Charges made by a photocopy company direct- 
ly to the requesting party for photocopies which, by agreement with the 
recordholder, were made and furnished directly to the requesting party 
are taxable in their entirety. 

The preparation and service of a written authorization as provided in 
California Evidence Code Section 1 158 is a nontaxable service. The tax 
does not apply to separately stated charges for this service even though 
the written authorization is served in connection with the performance of 
a contract to produce and deliver photocopies of records. 

(B) Public Records. Tax does not apply to charges made by a public 
agency for photocopies of records furnished pursuant to the California 
Public Records Act or local law, ordinance, or resolution. Persons who 
obtain photocopies of public records from public agencies and sell the 
photocopies are making retail sales and must pay sales tax measured by 
their entire charge, including reimbursement of legally required fees. 

(C) Witness Fees. Copying, witness, mileage or other fees which are 
charged by a person who furnishes copies of records in response to a sub- 
poena as provided in California Evidence Code Section 1 563 are not sub- 
ject to tax. Separately stated charges by a photocopy company for the re- 
imbursement of witness fees which were paid to the recordholder are not 
subject to tax. Tax does not apply to separately stated fees, made by a per- 
son who makes or acquires records for another for advancing payment 
of statutory witness fees. Such fees, commonly identified as "check 
charges, are made to cover the cost of providing the check, advancing 
moneys, and associated bookkeeping costs. When a witness fee is 
charged, the "check charge" will be regarded as part of the charge for a 
nontaxable service and not as a part of the charge made for the tangible 
personal property. 

(3) Preparation of Subpoena Duces Tecum. The preparation and ser- 
vice of a subpoena duces tecum is a nontaxable service. The tax does not 
apply to separately stated charges made for the service even though the 
subpoena is served in connection with the performance of a contract to 
produce and deliver photocopies of records. 

(4) Typewritten Transcriptions and Interpretation of Medical Records. 
The tax does not apply to a separately stated charge made for providing 
a typewritten transcription of a medical report or an interpretation of the 
contents of a medical record. However, the tax applies to the fair retail 
value of any photocopies produced for the customer in connection with 
the nontaxable service. 



(c) Photo Finishers. 

(1) Prints and Enlargements. Tax applies to charges for printing pic- 
tures or making enlargements from negatives or slides furnished by the 
customer. 

Tax applies to sales to photo finishers of all tangible personal property 
used by them in printing pictures or making enlargements except proper- 
ty becoming an ingredient or component part of the prints, enlargements 
and other items sold by them. 

(2) Coloring and Tinting. Tax applies to charges for coloring and tint- 
ing new pictures. 

Tax does not apply to sales of colors and tints to photo finishers for use 
by them in coloring and tinting new pictures. 

(3) Film Processing. 

(A) Negative Development of Customer Furnished Film. Tax does not 
apply to separately stated charges for the negative development of cus- 
tomer furnished film. Development of film by the reverse process meth- 
od is not the negative development of film. 

Tax applies to sales of chemicals for use in such negative development 
whether or not the chemicals become a component part of the negative. 

(B) Other Film Processing. Tax applies to all film processing charges 
other than separately stated charges for the negative development of cus- 
tomer furnished film. For example, tax applies to charges for develop- 
ment of film by the reverse process method. 

Tax applies to sales of chemicals for use in such film processing if the 
chemicals do not become a component part of the processed film trans- 
ferred to customers. Tax does not apply to sales of chemicals which do 
become a component part of film sold to customers before use. 

(d) X-Ray Laboratories. Producers of X-Ray films or photographs for 
the purpose of diagnosing medical or dental conditions of humans, ex- 
cluding such films and photographs used only for cosmetic purposes, are 
the consumers of materials and supplies used in the production thereof. 
Thus, the tax applies to the sale of such materials and supplies to laborato- 
ries producing X-Ray films or photographs for the purpose of such diag- 
noses. Whether the laboratory is a "lay laboratory" or is operated by a 
physician, surgeon, denfist or hospital is immaterial. Producers of X-Ray 
films or photographs for any other purpose such as use for purely cosmet- 
ic purposes, diagnosis of medical or dental conditions of animals, inspec- 
tion of metals, welds and similar purposes are retailers of the films or pic- 
tures and the tax applies to the gross receipts from the retail sale thereof. 
If, however, an X-Ray laboratory contracts to furnish an X-Ray inspec- 
tion service, retaining fitle to and possession of the X-Ray or pictures 
produced, charges for the performance of such an inspection service are 
not subject to tax. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6009, 6015 and 6020, Revenue and Taxation Code. 

History 

1. Renumbering from former section 1933 filed 1 1-3-71; effective thirtieth day 
thereatter (Register 71, No. 45). For prior history, see Register 69, No. 45. 

2. Amendment filed 1 1-22-74; effective thirtieth day thereafter (Register 74, No. 

47). 

3. Amendment filed 10-14-83; effective thirtieth day thereafter (Register 83, No. 

42). 

4. Amendment of subsection (a)(2) filed 5-3-85; effective thirtieth day thereafter 
(Register 85, No. 18). 

5. Amendment of subsection (a)(1) filed 8-27-91 as an emergency; operative 
8-27-91 (Register 92, No. 1). A Certificate of Compliance must be transmitted 
to OAL 12-26-91 or emergency language will be repealed by operation of law 
on the following day. 

6. Certificate of Compliance as to 8-27-91 order transmitted to OAL 12-12-91 
and filed 1-9-92 (Register 92, No. 1 1 ). 

7. Amendment of section heading and section filed 9^1-97; operative 10-4-97 
(Register 97, No. 36). 

8. Amendment of subsection (a) filed 8-20-2002; operative 9-19-2002 (Register 
2002, No. 34). 

§ 1529. Motion Pictures. 

(a) General. 

(1) A person who produces a motion picture or performs "qualified 
producfion services" is the consumer of, and tax applies to the sale to such 
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persons of raw film, sound tape, or videotape stock; paintings; models; 
artwork; and other tangible personal property for such use. 

(2) Tax does not apply to amounts charged for the right to exploit a qu- 
alified motion picture. 

(3) Tax does not apply to charges for "qualified production services" 
performed by any person in any capacity (employee, agent, independent 
contractor or otherwise) in connection with the production of all or any 
part of a "qualified motion picture." 

(4) Tax does not apply to charges for services performed by persons 
who do not fabricate or process tangible personal property, such as direc- 
tors and lighting technicians. (See Regulation 1501 for a more detailed 
discussion.) 

(b) Application of Tax. 

( 1 ) Qualified Motion Picture. A "qualified motion picture" is any mo- 
tion picture or portion thereof, whether finished or not, which is pro- 
duced, adapted, or altered for exploitation in, on, or through any medium 
or by any device for any purpose, including, but not limited to. any enter- 
tainment, commercial, advertising, promotional, industrial, or educa- 
tional purpose. 

(A) Qualified motion picture includes, but is not limited to: 

1 . Motion pictures produced for display at theaters, amusement parks 
or on commercial carriers; television shows including closed circuit and 
broadcast; commercials; trailers; television spots; specials; featurettes; 
"promos"; "sneaks"; corporate training and sales presentations; video 
press kits; music videos; and special effects, titles, and credits which are 
embodied on film, tape, or other motion picture media. 

2. Original and adapted versions including, but not limited to, adapta- 
tion to another language or another medium. 

3. Motion pictures produced for the federal government or its instru- 
mentalities, foreign governments, state and local governments, or politi- 
cal subdivisions thereof. 

(B) Qualified motion picture does not include motion pictures pro- 
duced for private noncommercial use. such as motion pictures of wed- 
dings or graduations to be used as family mementos, accident reconstruc- 
tion videotapes to be used for legal analysis, or student films to be used 
for class projects. 

(C) Tax does not apply to the transfer of all or part of, or any interest 
in, a qualified motion picture if either: 

1. The transfer is prior to the date that the qualified motion picture is 
exhibited or broadcast to its general audience, or 

2. The transfer is to any person holding either directly or indirectly, or 
by affiliation, any exploitation rights obtained prior to the date that the 
qualified motion picture is exhibited or broadcast to its general audience. 
For example, a transfer to any entity that has control over or is under the 
control of another entity that held any exploitation rights directly would 
not be subject to tax. Further, a transfer to an entity which is under com- 
mon control with another entity which held exploitation rights directly 
would not be subject to tax. Control, as used herein, is the ability of any 
person, such as a corporate parent or other entity, to direct the policies or 
actions of another entity through stock or other ownership. 

(2) Qualified Production Services. "Qualified production services" 
arc any fabrication performed by any person in any capacity (including, 
but not limited to, an employee, agent, or independent contractor) on 
film. tape, or other audiovisual embodiment in connection with the pro- 
duction of all or any part of any qualified motion picture. Qualified pro- 
duction services include, but are not limited to, photography; sound or 
music recording; creation of special effects or animation on film, tape or 
other audiovisual embodiment, including animation drawings, inkings, 
paintings, tracings and celluloid "eels"; technological modification, in- 
cluding colorizing; adaptation; alteration; computer graphics, including 
transfers of computer grapliics on computer-generated media; sound 
dubbing or sound mixing; sound or music or effect transferring; film or 
tape editing or cutting; developing or processing of negatives or posi- 
tives; timing; coding or encoding; creation of opticals, titles, main or end 
credits; captioning; and medium transfers (e.g.. film to tape, tape to tape). 

The term includes any such fabrication whether performed on the qu- 
alified motion picture before or after the release date. The term does not 



include work to manufacture release prints. 

Qualified production services include processing performed on a qual- 
ified motion picture, except for processing to produce release prints. Pro- 
cessing includes film developing and processing; film to tape transfers; 
and sound transferring, rerecording, dubbing, and mixing. 

(A) Performance of Services. Tax does not apply to charges for quali- 
fied production services. For example, tax does not apply to charges for 
photography, film developing other than of release prints, editing, or neg- 
ative cutting performed on a qualified motion picture. 

(B) Tangible Personal Property. A person who performs qualified pro- 
duction services is the consumer of, and tax applies to the sale to that per- 
son of, tangible personal property which that person uses in the perform- 
ance of the services. For example, persons who perform nontaxable film 
and tape processing work are consumers of all chemicals and raw stock 
used in the process regardless that the final film or tape product is trans- 
ferred to a customer. 

Tax does not apply to the charge for the following tangible personal 
property transferred in connection with the performance of qualified pro- 
duction services: 

1 . Film, tape, or other embodiment upon which sound, visual images, 
or computer-generated graphics are created or recorded. See subdivision 
(d)(l 1)(B) for a list of film prints and tapes which are considered to be 
the product of qualified production services and distinguishable from re- 
lease prints. 

2. Paintings, models, and artwork (including drawings, inkings, trac- 
ings, celluloid "eels," or photostats used in the animation process) used 
by those filming special effects, titles, or credits regardless that title to the 
property may be transferred to the customer. 

Sales of tangible personal property to persons who perform qualified 
production services are subject to tax. The person performing the ser- 
vices shall not issue a resale certificate when purchasing such property. 
The application of tax is the same regardless of whether the person con- 
tracts to furnish the services and the tangible personal property for one 
price or separately itemizes such charges and whether the product of the 
service is transferred in California or is shipped out of state. 

(C) Retail Sales of Tangible Personal Property. Tax applies to other 
retail sales of tangible personal property by a person who performs quali- 
fied production services. For example, if a person who performs quali- 
fied production services purchases costumes or props to include in a 
scene and transfers title to the property to the customer in California, the 
retail sale of the costumes or props is subject to sales tax. 

(D) Services In General. 

1 . Tax does not apply to charges for services which are not fabrication 
or processing of tangible personal property. Such nontaxable services 
commonly found in the motion picture industry include writing, acting, 
directing, casting, music composing, management, producfion consult- 
ing and services rendered by stage personnel not performing fabrication 
or processing labor; such as grips, property personnel, lighting techni- 
cians or transportation drivers. Persons rendering services are consumers 
of any tangible personal property which may be incidentally used in ren- 
dering the services. (See Reg. 1501.) 

2. Charges for repairing, reconditioning, or restoring a qualified mo- 
tion picture are not subject to tax. Such nontaxable services include the 
reUming, remounting, or laboratory splicing of negative or positive film, 
tape, or other audiovisual embodiment. 

3. Appliance Make-up. A person who fabricates and applies expend- 
able appliance make-up is the consumer of materials and make-up used. 
Tax does not apply to charges made to the customer. 

4. Storyboards. The preparation of storyboards for either animation or 
live photography is a service, and tax does not apply to the charge. 

5. Creafive Art Services. Tax does not apply to charges or buyout fees 
for creafive art services in connecfion with the production, distribution 
or exploitation of a qualified motion picture. A person who provides cre- 
afive art services is the consumer of tangible personal property used in 
the performance of such services and tax applies to the sale of property 
to the service provider. Tax does not apply to the charges for tangible per- 
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sonal property transferred in connection with the performance of creative 
art services. 

However, if the service recipient subsequently displays the property 
as a work of art (for example, frames it and hangs it on a wall), the service 
recipient would owe use tax based on their purchase price. In addition, 
if the property is subsequently physically incorporated into finished art 
for reproduction by photomechanical processes, the service recipient 
would owe use tax based on their purchase price. 

(3) Release Prints. 

(A) The manufacturing of release prints is not the performance of qual- 
ified production services. The application of sales tax to sales of release 
prints is the same as the application of tax to other sales of tangible per- 
sonal property; that is, the sale of a release print to a person for exhibition 
or broadcast is a retail sale subject to sales tax. The sale of a release print 
for resale is not subject to tax. See subdivision (d)( 1 1 )( A) for a list of film 
and tape products which are release prints. 

(B) When a contract calls for production or sale of a qualified motion 
picture, but only requires delivery of one or more release prints, the first 
film or tape delivered which is of a quality suitable for exhibition will be 
considered the principal release print. The person required to deliver the 
principal release print under the contract is the consumer of, and tax ap- 
plies to the sale to that person of, the principal release print. For the appli- 
cation of tax to all other sales of release prints, whether called for in the 
original contract or not, see paragraph (A) of this subdivision. 

(4) Stock Shots. 

(A) The production of a stock shot, whether by the owner at its own 
facility or by a subcontractor, is a qualified production service. The per- 
son producing the stock shot is the consumer of. and tax applies to the sale 
to that person of. tangible personal property which such person uses to 
produce the stock shot. The transfer, either outright or by lease, of such 
stock shot by the owner of the stock shot or subcontractor is nontaxable. 

(B) The outright sale of a stock shot library consisting of negative and/ 
or positive materials is a sale subject to tax unless otherwise exempt. 

(5) Special Production Partnerships. If two or more persons engaged 
in the production and distribution of motion pictures for use in any media 
form a partnership for the purpose of reducing the cost of producing mo- 
tion pictures through the sharing of the use of equipment, studio facilities, 
and the services of personnel, the furnishing (without transferring title to 
tangible personal property) of such equipment, facilities, and services by 
the partnership to its members for the purpose of the production of mo- 
tion pictures by its members does not constitute a "sale" or "purchase." 
Refer to subdivision (b)(2)(B) for the application of tax to charges for 
tangible personal property transferred along with the sale of qualified 
production services. 

(6) Rentals Generally. 

(A) Rentals of Equipment. Tax applies to rentals of tangible personal 
property as explained in Regulation 1 660. A person who contracts to pro- 
vide qualified production services and provides equipment, such as an 
editing machine or a camera, together with an operator of the equipment 
to perform the services, does not thereby rent out the equipment but uses 
the equipment in performing the qualified production services. Such per- 
son may not purchase the equipment under a resale certificate but should 
pay sales tax reimbursement or timely pay use tax on the purchase of the 
equipment. 

(B) Rentals Under A Studio Facilities Contract. Under a studio facili- 
ties contract, a studio provides the use of certain property and services for 
a facilities fee. Included within the property made available are items of 
tangible personal property, the furnishing of which constitutes a rental. 

In addifion, billings are made for additional costs of materials and la- 
bor for sets, props and wardrobes. Such costs include the labor of persons 
such as carpenters, electricians, painters, plasterers, to fabricate flats, to 
revamp and change exisfing flats, and to assemble the components into 
a set (flats are portable components of sets and are usually prefabricated). 
Usually the facilities contract provides that title to these items remains 
in the studio. Under these circumstances, charges billed out as the cost 
of materials and labor are considered rentals. 



In view of the difficulty of determining the amount of taxable renials 
included within the facilifies fee and the additional costs billed for sets, 
props, and wardrobes, the taxable rental so included will be deemed to 
be 55 percent of the actual set designing, set construction, and set striking 
costs billed to the lessee. The 55 percent factor covers set rentals and rent- 
als of all other items furnished under a studio facilities contract whether 
charged to producfion cost or included as a portion of the facilities fee. 

If title to any particular item is actually transferred, e.g., an item ol' 
wardrobe to an actress, the entire charge for the item is taxable. 

Rentals of tangible personal property b> motion picture and television 
studios which do not have a studio facilities contract with the lessee are 
taxable in the same manner as rentals generally. 

Charges involving rentals of permanent standing sets, which are real 
property rather than personal property, are not taxable where the transac- 
tions are clearly identifiable in the lessor's records. 

(C) DistribuUon or Rental of Motion Pictures. Rental receipts from any 
motion picture such as release prints or stock shots are not subject to tax. 
Tax applies to leases of videocassettes, videotapes, and videodiscs for 
private use under which the lessee or renter does not obtain or acquire the 
right to license, broadcast, exhibit, or reproduce the videocassette, video- 
tape, or videodisc. (Reg. 1660, subd. (d)(2).) 

(D) Rentals of Still Photographs and Photographic Slide Films. Leases 
of still photographs or photographic slides are subject to tax unless the 
lessor leases the property in substantially the same form as acquired by 
the lessor, or by his or her transferor, and the lessor or transferor has paid 
sales tax reimbursement or has timely paid use tax measured by the pur- 
chase price. (Reg. 1660, subd. (b)(1)(E).) 

(c) Miscellaneous. 

( 1 ) Slide films. Still slide films and filmstrips are not morion pictures. 
A person who makes such films or filmstrips for customers is a retailer, 
and tax applies to charges made to the customers. 

(d) Definifions. 

(1) "Adapt." To make suitable for a different use. 

(2) "Animation." A process by which the portrayal of acfion is created 
by a computer or by the recording of a series of images of drawings or 
models, each image representing an advancement in the action. 

(3) "Cutting services." All labor involved in cutting and splicing film, 
tape or other embodiment. 

(4) "Exploit" or "Exploitation." Any use of all or any part of a qualified 
motion picture, including exhibiting, broadcasting, telecasting, display- 
ing, projecting, transmitting, duplicating, reproducing, distributing, pro- 
moting, advertising, commercializing, merchandising, marketing, in any 
or all media markets and territories and by any or all means, methods, 
modes, processes, and devices or delivery systems of every kind and 
character. "Exploitation" includes each and every act comprising part of 
any phase of the process of exploiting all or any qualified motion picture, 
whether before or after commencement of principal photography. 

(5) "Facilifies fee." An amount charged by the studio to a person who 
works on any part of a morion picture under a studio facilities contract 
which entitles the person to the use of basic facilifies, such as stage space, 
projection room, sound facilifies, cutfing room, dressing rooms, office 
space, parking, grip equipment, props, set dressings, drapes, and back- 
ings, and to services, such as accounfing, budgeting, and janitors. Items 
provided by studios are usually divided into "below-the-line" elements 
and "above-the-line" elements. The term "below-the-line" includes all 
elements related to producfion other than basic format, scripts, directors, 
talent, and writers, (including persons such as secretaries, production or 
administrative assistants, and script secretaries). 

(6) "Model." Any three dimensional representafion including, but not 
limited to landscape or other miniatures, creatures, puppets, sculptures, 
or non-real life objects or structures. 

(7) "Morion picture." Any audiovisual work (at any stage of the pro- 
ducfion thereof) consisfing of a series of related images, either on film, 
tape, or other embodiment, whether photographic, or otherwise, and for 
these purposes, includes all physical materials comprising part of, or syn- 
chronized with, the motion picture, including the original, duplicate, and 
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other negatives, intermediary film products, tapes, prints and original, 
duplicate and other sound or visual recordings created to accompany the 
pictorial material depicted in the motion picture. 

(8) "Produce or production of any qualified motion picture." To origi- 
nate, create, invent, design, devise, develop, photograph, edit, record, 
imprint, adapt, alter, make, process, fabricate, assemble, construct, or 
manufacture all or any part of that qualified motion picture by any means, 
method, or devise of any kind or character, whether before or after com- 
mencement of principal photography. 

(9) "Qualified motion picture." See subdivision (b)(1). 

(10) "Qualified production services." See subdivision (b)(2). 

(11) "Release print." A copy of a qualified motion picture complete in 
all respects, which is of a quality suitable for exhibition or broadcast. 

(A) The following film and tape products, if complete in all respects 
and suitable for exhibition or broadcast, qualify as release prints: 



YCM 



A print produced from 
an original or dupe 
negative for evaluation 
of color balance and 
used to generate an 
interpositive or 
intemegative. 

(Yellow. Cyan and 
Magenta) 

A black and white tine 
copy or primary 
colors produced for 
archival purposes. 



FILM 

Screening Copy (Complete) 

A print used for 
iTiarketing, goodwill 
or other promotional 
purposes. 



Release Print 



A print produced on 
high quality stock 
and used for exhibition 
to the public. 



TAPE 

Promo/Marketing Videotape 

A copy used for 
marketing, goodwill 
or other promotional 
purposes. 

Broadcast/Air Dub 

A broadcast quality 
copy made from an 
edited or safety 
master. 



Contrast Prints 



A print manufactured 
on special low 
contrast film emulsion 
designed to be used 
for transferring a 
motion picture from 
film medium to tape. 



Stock Shot 



Show Print 

A high quality 
print used for industry 
screening and major 
market exhibition. 

(B) The following film and tape products are not considered release 

prints but rather are the product of qualified production services: 

FILM TAPE 



A clip from a motion 
picture which has been 
exhibited or broadcasted 
to its general audience. 



One Light Print 



An untimed color 
positive print used 
for editing purposes. 



Black and White ("Blue") Dupes 



Work Print/Rush/Daily 

A positive print made 
from a developed negative 
and used for editing. 
The negative may be the 
embodiment of elements 
including, but not limited 
to, original photography, 
leaders, opticals, 
intermediates, sound tracks, 
overlay titles, or mattes. 

Fine Grain/Interpositive 

Master Positive 

An intermediate 
positive film used for 
storing and 
processing images, 
creating visual 
effects or duplicate 
negatives for release 
printing or for 
archival or other uses. 

Duplicate (Dupe) Negafive 
Intemegative 

A negative film produced 
from a fine grain or sub 
interpositive and used 
for producing release 
prints. 

Answer Print/First 
Trial/Composite Print 



Master 



An original tape of 
filmed action. 



A positive print 
generally without 
sound used for 
various types of editing. 



Window Dub/Submaster/ 



A copy of the master 
used for editing. 



Edited Master 



Check Print 

A print produced for 
purposes of checking the 
quality of the intemegative 
and to assure that 
subsequent prints conform 
to the answer print. 

Edited Work Print/Edited Daily 

A print used for 
internal review prior 
to a final version. 



A back-up copy of a 
sub or edited master. 



An edited copy of a sub 
or edited master. 



Safety Master 
Protection Copy 



Preview Print 



An edited work print 
which represents the 
director's final 
version as required 
by guild agreement. 



Work Print Videotape 



An intermediate copy 
made from film and 
u.sed for reviewing 
dailies, preliminary 
editing or network 
approvals. 

Technical Check Videotape 

A broadcast quality 
copy used for technical 
and internal review. 



Stock Shot 

A clip from a motion 
picture which has been 
exhibited or broadcasted 
to its general audience. 

Approval Copy 

A copy of the director's 
final version which is 
prepared for client 
review. 

Viewing/Screening 
Videotape 
(Incomplete) 

A non-broadcast quality 
copy of the finished 
version used for review 
purposes which may 
include visual time 
codes or overt 
anti-piracy protection 
or lack title or end 
credits. 
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FILM TAPK 

Bid Print 

An interim edited 
preview print used 
for evaluating 
martcet potential. 

Sereening Copy (Ineomplete) 

A print used for review 
purposes which may include 
visual time codes or overt 
ami -piracy protection or 
lack title or end credits. 

Approval Copy 

A preview print used for 
customer review purposes. 

( 1 2) "Sets." Artificial settings for scenes of motion pictures. They may 
be either of a temporary or portable nature, such as interiors, or of a per- 
manent nature erected on real propeity, such as Western streets or city 
streets. 

(13) "Special effects." A visual representation, on film, tape, or other 
audiovisual embodiment of illusory live action produced through photo- 
graphic, electronic, mechanical, or other means, which comprises all or 
part of a motion picture. 

(14) "Technological modifications." Alteration of a motion picture 
through computer, electromagnetic or other processes or means includ- 
ing color imaging and color enhancing. 

(15) "Creative Art Services." Creative art services are services per- 
formed by persons such as advertising agencies, commercial artists and 
designers to convey ideas, concepts, looks or messages in connection 
with production, distribution or exploitation of a qualified motion pic- 
ture. Creative art services may result in a transfer, enhancement or revi- 
sion on any medium including, without limitation, the following: roughs, 
visualizations, drawings, sketches, renderings, illustrations, layouts, 
comprehensives, photographs, negatives, transparencies, prints, copies, 
chromatics, stats, logo types, scans, lasergraphics, visual prototypes and 
electronic imagery. Creative art services do not include services for the 
preparation of finished art for use in reproduction by photomechanical 
processes. 

(16) "Buyout Fees." Buyout fees are amounts paid for the right to use 
an idea, concept, look or message previously presented during any phase 
of creative art services. 

NOTE: Authority: Section 705 1 , Revenue and Taxation Code. Reference: Sections 
6006, 6006.1, 6006.3. 6007. 6010. 6010.4 and 6010.6. Revenue and Taxation 
Code. 

History 

1. Renumbering from former section 1929 filed 1 1-3-71; effective thirtieth day 
thereafter (Register 71, No. 45). 

2. Amendment filed 1 1-22-74; effective thirtieth day thereafter (Register 74. No. 
47). 

3. Editorial correction (Register 75. No. 52). 

4. Amendment filed 11-17-83 as an emergency; effective upon filing (Register 
83, No. 47). A Certificate of Compliance must be transmitted to OAL within 1 20 
days or emergency language will be repealed on 3-17-84. 

5. Certificate of Compliance as to 1 1-17-83 order transmitted to OAL 3-16-84 
and filed 4-12-84 (Register 84, No. 15). 

6. Amendment filed 12-29-87; operative 1-1-88 (Register 88. No.2). 

7. Amendment filed 4-12-90; operative 5-12-90 (Register 90. No. 18). 

8. New subsections (b)(2)(D)5., (d)(15) and (d)(16) and repealer of subsection (e) 
filed 1-17-97; operative 2-16-97 (Register 97. No. 3). 

§1530. Foundries, 

Tax applies to 55 percent of the receipts from the sale of coke to found- 
ries for use in the manufacture of castings by the cupola process, which 
percentage represents that portion of the coke that is consumed in the pro- 
cess. Tax does not apply to the remaining 45 per cent, which percentage 
represents that portion of the coke that is purchased by the foundries for 
resale. 



Effective August 1. 1933. Adopted as of January 1, 1945. as a restate- 
ment of previous rulings. 
NOTK: (Sections 6007-6009. Revenue and Taxation Code) 

History 
1. RenuiTibering from former Section 1927 filed 1 1-3-71; effective thirtieth tlay 

thereafter (Register 71. No. 45.) 

§ 1 531 . Fur Dressers and Dyers. 

Tax does not apply to sales of dyestuffs and the following chemicals 
to fur dressers and dyers engaged in processing and dyeing skins and furs 
of which they are the owners and which they will sell: 

(a) Chemicals used in the pickling and tanning process: 
Aluminum sulphate Ammonium sulphate 
Sodium chloride* Potassium aluminum sulphate 
Ainmonium chloride Sulfuric acid 

Chrome alum Formaldehyde 

* Sodium chloride is also used in "fieshing," i.e.. the process of removing the resi- 

due of the flesh from the skin, in which case it does not become a component 
part of the finished product, in the event that a fur dyer purchases under resale 
certificates sodium chloride, a portion of which he uses in tleshing, he will be 
required to pay sales tax on the cost of the total amount purchased, unless he 
keeps accurate records showing the respective amounts used in each process. 

(b) Chemicals used in mordanting: 

Potassium dichromate Potassium tartrate 

Copper sulphate Acetic acid 

Ferrous sulphate Antimonium potassium tartrate 

Sodium dichromate Formic acid 

Lead acetate 

(c) Dyes: 

Universal D EG 

N Z A DM G— Gray 

B C A D B 

"P" Base Aniline Hydrochloride 

Fur Brown Universal P S 

Fur Black " P H C L 

Acid Red " A 

Acid Blue " 2 G S 

" 2GE 

(d) Intermediates: 

Hydrogen peroxide* Ammonium chloride 

Potassium chlorate Copper sulphate 

Ammonium hydroxide Pyrogallic acid 

* Hydrogen peroxide is also commonly used as a bleaching agent, in which case 
the person so using it is the consumer thereof, and the same comments are appli- 
cable to it as have been made above in connection with sodium chloride. 

(e) Processing oils used to produce softness and flexibility: 
Glycerine Sulphonated nutracod 
Nutramented cod oil Sulphonate cod oil 
Shellacol 

(f) It is possible that other chemicals than those listed may be used in 
the above processes and may also be regarded as being purchased by fur 
dyers for the purpose of resale. All chemicals, however, which are not 
listed above and which are not used in a manner comparable to those 
which are listed, must be regarded as being purchased by fur dyers for 
their own consumption rather than for the purpose of resale. 

(g) Included among the products which are commonly used by fur 
dressers and dyers and which should not be purchased under resale certif- 
icates are the following: 

Sodium carbonate (soda ash) French chalk 

Sodium sulphate (glauber salts) Sierra white talc 
Trisodium phosphate Chloride of lime 

Fibrin talc 
(h) Fur dressers and dyers sometimes process and dye furs belonging 
to others, as distinguished from furs which they have purchased and will 
resell. Unless their operations amount to producing, processing, or fabri- 
cating within the meaning of regulation 1526. they are the consumers of 
all products used in connection with such work, including dyestuffs and 
other chemicals which combine with the fur and become a component 
part of the finished article. 

Effective August 1, 1933. Adopted as of January 1, 1945, as a restate- 
ment of previous rulings. 

NOTE: (Sections 6007-6009, Revenue and Taxation Code; altering, repairing and 
remodeling furs. See Ruling 1949) 
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History 
1 . Renumbering from former Section 1928 and amendment of subsection (h) filed 
1 1-3-71; effective thirtieth day thereafter (Register 71. No. 45). 

§ 1532. Teleproduction or Other Postproduction Service 
Equipment. 

(a) Partial Exemption for Property Purchased for Use in Teleproduc- 
tion or Other Postproduction Services. Commencing on January 1 , 1999. 
section 6378 of the Revenue and Taxation Code provides a partial ex- 
emption from sales and use tax for certain properties described in this 
regulation. 

For the period commencing on January 1 , 1 999. and ending on Decem- 
ber 3 1 . 2000, the partial exemption applies to the taxes imposed by Sec- 
tions 605 1 . 605 1 .3. 6201 , and 6201 .3 of the Revenue and Taxation Code 
(59r ), but does not apply to the taxes imposed pursuant to sections 605 1 .2 
and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uni- 
form Local Sales and Use Tax Law. the Transactions and Use Tax Law, 
or section 35 of article XIII of the California Constitution. 

For the period commencing on January 1 , 2001 . and ending on Decem- 
ber 31. 2001 . the partial exemption applies to the taxes imposed by sec- 
tions 605 1 and 6201 of the Revenue and Taxation Code (4.15%), but does 
not apply to the taxes imposed pursuant to section 6051.2 and 6201.2 of 
the Revenue and Taxation Code, the Bradley-Burns Uniform Local 
Sales and Use Tax Law. the Transactions and Use Tax Law. or section 
35 of article XIII of the California Constitution. 

For the period commencing on January 1, 2002. and ending on June 
30, 2004. the partial exemption applies to the taxes imposed by Sections 
605 1 , 605 1 .3, 6201 . and 6201 .3 of the Revenue and Taxation Code (5%), 
but does not apply to the taxes imposed pursuant to Section 6051.2 and 
6201.2 of the Revenue and Taxation Code, the Bradley-Bums Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Sec- 
lion 35 of article XIII of the California Constitution. 

For the period commencing on July 1 , 2004, the partial exemption ap- 
plies to the taxes imposed by sections 6051. 6051.3. 6051.5, 6201, 
6201 .3, and 6201.5 of the Revenue and Taxation Code (5.25%), but does 
not apply to the taxes imposed or administered pursuant to sections 
6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley- 
Burns Uniform Local Sales and Use Tax Law. the Transactions and Use 
Tax Law, or section 35 of article XIII of the California Constitution. 

Subject to the limitations set forth above, this partial exemption ap- 
plies to sales or use taxes imposed on the gross receipts from the sale of, 
and the storage, use, or other consumption in this state of, any of the fol- 
lowing items: 

(1) Tangible personal property as defined in subdivision (c)(5) pur- 
chased for use by a qualified person to be used primarily in teleproduc- 
tion or other postproduction services. 

(2) Tangible personal property as defined in subdivision (c)(5) pur- 
chased for use by a qualified person to be used primarily to maintain, re- 
pair, measure, or test any property described in subdivision (a)(1). 

(b) Property Used Primarily in Administration. General Management, 
or Marketing. Notwithstanding any other provision of this regulation, 
this partial exemption shall not apply to any tangible personal property 
that is used primarily in administration, general management, or market- 
ing. For purposes of this subdivision, tangible personal property is used 
primarily in administration, general management, or marketing when it 
is used 50 percent or more of the time in one or more of those activities 
for the one year period following the date of purchase of the property. 

(c) Definitions. For purposes of this regulation: 

( 1 ) "Primarily" means tangible personal property as defined in subdi- 
vision (c)(5) of this regulation used 50 percent or more of the time in an 
activity described in subdivision (a) for the one-year period following 
the date of purchase of the property. Tangible personal property shall not 
be considered used in such activities for any period of time that the prop- 
erty is located outside the state, regardless of how the property is used 
while outside the state. 

(2) "Qualified person" means any person whose line of business is pri- 
marily engaged in teleproduction or other postproduction activities, in- 



cluding postproduction audio services for film, television, and video pro- 
ductions, described in Code 512191 of the North American Industry 
Classification System (NAICS) Manual published by the United States 
Office of Management and Budget, 1 997 edition, and as further defined 
in (c)(4) of this regulation. The terrn "qualified person" does not include 
persons whose line of business is primarily engaged in portrait studios 
providing sfill, video, or digital portrait photography services (NAICS 
Code 541921, incorporated herein by reference), or commercial photog- 
raphy services (NAICS Code 541922, incorporated herein by reference). 
For the purposes of this subdivision: 

(A) "Primarily engaged" means 50 percent or more of gross revenues, 
including intra-company charges, are derived from teleproducfion or 
other postproduction activities for the financial year of the purchaser pre- 
ceding the purchase of the property. In cases where the purchaser was not 
primarily engaged in "teleproduction or other postproduction services" 
for the financial year preceding the purchase of the property, the one year 
period following the date of purchase of the property will be used. In the 
case of a nonprofit teleproduction or other postproduction establishment, 
"primarily engaged" means 50 percent or more of the funds allocated to 
the establishment are attributable to teleproduction or other postproduc- 
tion services. 

(B) For purposes of classifying a line of business, the economic unit 
shall be the "establishment" and the classificadon of the line or lines of 
business will be based on the establishment's primary activity based 
upon gross revenues. 

(C) "Establishment" is defined as the smallest operating unit for which 
records provide information on the revenues and cost of operations in- 
curred to perform the teleproduction or postproduction services. 

1 . The services may be provided to other divisions within the same en- 
tity or to related parties with or without direct compensation. 

2. Establishments may include, but are not limited to, departments, di- 
visions, subdivisions and product lines. 

(3) "Sale" includes the producing, fabricafing or processing of tangi- 
ble personal property for a consideration for consumers who furnish ei- 
ther directly or indirectly the materials used in the producing, fabricating 
or processing. When performed outside this state or when the customer 
issues a resale cerUficate, a "purchase" includes the producing, fabricat- 
ing or processing of tangible personal property for a consideration for 
consumers who furnish either directly or indirectly the materials used in 
the producing, fabricafing or processing. If such producing, fabricating 
or processing is performed on property described in subdivision (a)( 1 ) or 
(a)(2) of this regulation for a qualified person and the other requirements 
for the partial exemption in this regulaUon are met, the partial exemption 
applies to the gross receipts or sales price for such producing, fabricating, 
or processing. 

(4) "Teleproducfion or other postproducfion services" means services 
for film, video, or digital multimedia formats (audio or visual) that in- 
clude editing, film and video transfers, transcoding, dubbing, subtitling, 
credits, close captioning, audio producfion. special effects (visual or 
sound), graphics, or animation. For the purposes of this regulafion, "tele- 
production or other postproducfion services" includes postproduction 
services and does not include producfion services or activifies. "Telepro- 
ducfion or other postproducfion services" include the duplicating of film 
for postproduction purposes. However, the duplicafion of film to make 
release prints does not qualify as a "teleproducfion or other postproduc- 
tion service." 

The term "teleproducfion or other postproduction services" also in- 
cludes, but is not limited to: 

(A) Services performed to transform, manipulate, assemble, and du- 
plicate visual moving images and synchronous sound previously cap- 
tured on film, video, or digital formats (audio or visual) or as data during 
principal photography. 

(B) Services to create digital images, models, miniatures or sounds 
that may be, but are not required to be combined with live action images. 
Teleproducfion or other postproduction services does not include the re- 
cording of music except music recorded with synchronous visual images. 
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(C) Film processing; film to tape transfers; tape to tape transfers; DVD 
or digital audiovisual multimedia format authoring and encoding; color 
correction; digitizing; on-line and off-line editing; negative cutting; as- 
sembling; animation, creating 2d images, creating 3d images (CGI). 
visual effects; compositing; digital video image manipulation; dirt fixes; 
motion control visual effects capture; scanning and recording to or from 
film, video or data; transform; standards or format conversion; transcod- 
ing; duplication (except as provided); titles; subtitling; credits; closed 
captioning; creating graphics; audio scoring; automated dialogue re- 
placement; foley; audio mixing; audio editing; audio laybacks; audio lay- 
downs; audio special effects; management of visual or audio assets and 
related files stored as data; film, video or audio (dialogue, music and ef- 
fects) restoration and preservation; archiving, format transfer utilizing 
compression standards; film cleaning; quality control processes per- 
formed in conjunction with any other postproduction process; and cre- 
ation of data files related to a service defined above. 

Definitions of the terms used in this subdivision are provided in Ap- 
pendix C. 

(D) The providing of postproduction facilities, such as personnel and 
scoring stages or equipment where the provider is deemed to be provid- 
ing a qualified teleproduction or other postproduction service, is not a 
lease of tangible personal property. 

The providing of special configured equipment to be used in (A) 
through (D) above with 24 hour a day, 7-day a week available on site 
technical support where the provider is deemed to be providing a quali- 
fied teleproduction or other postproduction service, is not a lease of tan- 
gible personal property. 

(5) "Tangible personal property" includes, but is not limited to, all of 
the following: 

(A) Machinery and equipment, including component parts. Machin- 
ery and equipment includes, but is not limited to, duplication equipment 
used for postproduction purposes and any property used to provide tele- 
production or other postproduction services that is mounted or installed 
in a vehicle. 

(B) All equipment or devices used or required to operate, control, reg- 
ulate, or maintain the machinery, including, without limitation, audio and 
visual monitoring equipment, scopes, computers, data processing equip- 
ment, electronic data storage equipment, including both internal and ex- 
ternal devices, consoles which are custom built, which have open 
compartments in which tangible personal property described in subdivi- 
sions (a)( 1 ) and (a)(2) is placed and which are not suitable for use for oth- 
er purposes, equipment racks and computer software, including both op- 
erating programs and application programs. This also includes all repair 
and replacement parts with a useful life of one or more years whether pur- 
chased separately or in conjunction with a complete machine and regard- 
less of whether the machine or component parts are assembled by the tax- 
payer or another party. Repair and replacement parts that are treated as 
a depreciable asset for financial purposes will be treated as having a use- 
ful life of more than one year for the purposes of this regulation, even 
when such items are expensed for income tax purposes under the special 
provisions of Internal Revenue Code Section 1 79. 

(C) Materials (as defined in Regulation 1521), only when purchased 
by a qualified person as tangible personal property and not pursuant to 
a construction contract, unless the construction contractor is the retailer 
of materials under Regulation 1521(b)(2)(A)(2); fixtures; or other tangi- 
ble personal property used to operate, control, regulate, or maintain the 
property described in subdivisions (a)(1) and (a)(2) which may subse- 
quently be incorporated into real property, including but not limited to 
items such as air conditioning units dedicated to cooling equipment, elec- 
trical UPS (uninterrupted power source) units, sub-flooring, specialized 
lighting, sound insulation, hydraulics, cabling, routers, patch bays. hubs, 
robotic storage and retrieval equipment, switchers, satellite and/or other 
telecommunications equipment used to facilitate the distribution or 
movement of elements (in either video or data form) between all the vari- 
ous parties collaborating in the completion of a film or video project as 
part of the postproduction process. 



(6) "Tangible personal property" does not include any of the follow- 
ing: 

(A) Furniture, inventory, meals, vehicles (including those in or on 
which qualifying property is mounted or installed.) or equipment used to 
store products. The term "furniture" includes, but is not limited to. tables, 
chairs, desks or consoles other than those described in subdivision 
(c)(5)(B). 

(B) Real property. 

(d) Taxes as to Which the Partial Exemption Does Not Apply. This 
partial exemption does not apply to any tax levied by a county, city, or 
district pursuant to. or in accordance with, either the Bradley-Bums Uni- 
form Local Sales and Use Tax Law (Rev. & Tax. Code §§ 7200 et seq.) 
or the Transactions and Use Tax Law (Rev. & Tax Code §§ 725 1 et scq. ). 

This partial exemption also does not apply to any tax levied pursuant 
to section 605 1 .2 and 6201 .2 of the Revenue and Taxation Code, or pur- 
suant to section 35 of article XIII of the California Constitution. 

(e) Section 6378 Exemption Certificate. 

(1 ) Qualified persons who purchase or lease tangible personal proper- 
ty from an in-state seller, or an out-of-state seller obligated to collect use 
tax, must provide the seller with a section 6378 exemption certificate in 
order for the seller to claim the partial exemption. If the seller takes a 
complete section 6378 exemption certificate timely and in good faith, the 
certificate relieves the seller from the liability for the sales tax subject to 
exemption under this regulation or the duty of collecting the use tax sub- 
ject to exemption under this regulation. A certificate will be considered 
timely if it is taken any time before the seller bills the purchaser for the 
property, any fime within the seller's normal billing or payment cycle, or 
any time at or prior to delivery of the property to the purchaser. 

A secfion 6378 exemption certificate which is not taken timely will not 
relieve the seller of the liability for tax excluded by the parfial exemption 
unless the seller presents satisfactory evidence to the Board that the spe- 
cific property was sold to a qualified person and primarily used in a quali- 
fying manner. 

The exemption certificate form set forth in Appendix A may be used 
as an exemption certificate. 

(2) Blanket Certificates. In lieu of requiring an exemption certificate 
for each transaction, a qualified person may issue a blanket exemption 
certificate. The blanket exemption certificate form set forth in Appendix 
B may be used as an exemption certificate. Qualified persons claiming 
the partial exemption through a blanket exemption certificate must make 
a clear reference to the blanket exemption certificate in documents such 
as their written purchase orders, sales agreements, leases, or contracts. 
Qualified persons claiming the partial exemption must also include in the 
document referencing the blanket exemption certificate a description of 
the property. 

(3) Form of Certificate. Anj' document, such as a letter or purchase or- 
der, timely provided by the purchaser to the seller will be regarded as an 
exemption certificate with respect to the sale of the property described 
in the document if it contains all of the following essential elements: 

(A) The signature of the purchaser or an agent or employee of the pur- 
chaser. 

(B) The name and address of the purchaser 

(C) The seller's permit number held by the purchaser, or a notation to 
the effect that the purchaser is not required to hold a permit. 

(D) A statement that the property acquired is to be used primarily in 
teleproduction or other postproduction services or to be used primarily 
to maintain, repair, measure, or test any such property. 

(E) A statement that the purchaser is a qualified person primarily en- 
gaged in teleproduction or other postproduction services as described in 
Regulation 1532. 

(F) Description of property purchased, including sales price or rentals 
payable. 

(G) Date executed. 

(4) Retention and Availability of Certificates. A seller must retain each 
exemption certificate, including a blanket exemption certificate, re- 
ceived from a qualified person for a period of not less than four >ears 
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from the date on which the seller claims a partial exemption based on the 
exemption certificate. If a qualified person issues a blanket exemption 
certificate, the seller must also retain all documents, such as purchase or- 
ders, sales agreements, lease agreements, or contracts referencing the 
blanket exemption certificate and all invoices containing the sales price 
of the property that the qualified person claims is partially exempt by ref- 
erence to the blanket exemption certificate. Such documents shall be re- 
tained for a period of not less than four years from the date on which the 
seller claims a partial exemption based on the reference to the blanket ex- 
emption certificate. 

While the Board will not normally require the filing of the Section 
6378 exemption certificate with a sales and use tax return, when neces- 
sary for the efficient administration of the Sales and Use Tax Laws, the 
Board may, on 30 days' written notice, require a seller to commence fil- 
ing with its sales and use tax returns copies of all certificates. The Board 
may also require that, within 45 days of the Board's request, sellers fur- 
nish to the Board any and all exemption certificates, or copies thereof, 
accepted for the purpose of supporting the partial exemption. 

(5) If a purchaser who issues a section 6378 exemption certificate pur- 
suant to subdivision (e)(1), (2), or (3) subsequently does not meet the re- 
quirements of a qualified person as set forth in subdivision (c)(2) or does 
not use the property in a manner or for the purpose which entitles the pur- 
chaser to the partial exemption, or if a purchaser issues a section 6378 ex- 
emption certificate pursuant to subdivision (e)( 1 ), (2), or (3) for property 
that does not qualify for the partial exemption, the purchaser shall be li- 
able for payment of the sales tax excluded by the partial exemption, with 
applicable interest, to the same extent as if the purchaser were a seller 
making a retail sale of the property at the time of conversion. The sales 
price of the property to the purchaser shall be deemed to be the gross re- 
ceipts from that retail sale. 

(f) Use Tax. With respect to tangible personal property the use of 
which is subject to use tax, any purchaser claiming the partial exemption 
pursuant to Section 6378 of the Revenue and Taxation Code must file a 
sales and use tax return or consumer use tax return for the period in which 
the property is first stored, used, or consumed in California unless the 
seller holds a valid California seller's permit or a Certificate of Registra- 
tion — Use Tax and collects the use tax. The purchaser will not be re- 
lieved of his or her liability to pay any applicable use tax that is excluded 
from the partial exemption as provided in subdivision (d) of this regula- 
tion until such lax is remitted either to a vendor who issues a receipt 
which meets the requirements of Regulation 1686 or directly to the 
Board. 

(g) Conversion of Property to a Use Not Qualifying for the Partial Ex- 
emption. Property that, within one year from the date of purchase, is re- 
moved from California, converted from an exempt use under this regula- 
tion to some other use not qualifying for the partial exemption, or used 
in a manner not qualifying for the partial exemption under this regulation, 
such as a lease to a non-qualified person, is used in a non-qualifying 
manner. If, as a result of the total non-qualifying use, the property is not 
primarily used, as defined in subdivision (c)(1), in a qualifying activity, 
the partial exemption shall not apply. In determining the non-qualifying 
use, two or more non-qualifying uses that occur at the same time shall 
be counted as one. For example, a lease to a non-qualified person of 
property that is removed from California shall be considered as one non- 
qualifying use for the period it was removed from California and leased 
to a non-qualified person. 

The property shall not, however, be regarded as converted to a use not 
qualifying for the partial exemption if the qualified person sells or leases 
the property to a qualified person for qualified use in California. 

For purposes of this subdivision, tangible personal property shall not 
be regarded as being converted to a non-qualifying use if such property 
is used for teleproduction or other postproduction services in this state for 
more than one half of the one year period from the date of purchase of the 
property. 

(h) Purchaser's Liability for the Payment of Sales Tax. If a purchaser 
submits a Section 6378 exemption certificate to the seller, and then with- 



in one year of the date of purchase of the property converts that property 
as described in subdivision (g) from an exempt use pursuant to this regu- 
lation to some other use not qualifying for the partial exemption, the pur- 
chaser shall be Hable for payment of sales tax excluded by the partial ex- 
emption, with applicable interest, to the same extent as if the purchaser 
were a seller making a retail sale of the property at the time the property 
was so removed, converted, or used: and the sales price of the property 
to the purchaser shall be deemed to be the gross receipts from that retail 
sale. In the case of a non-qualifying lease, the payment of sales tax by 
a purchaser when included on the return for the period covering the date 
of conversion shall be deemed to be a timely election to pay tax based on 
the purchase price, 
(i) Leases. 

(1) Leases — In General. Leases of tangible personal property which 
are classified as "continuing sales" and "continuing purchases" of tangi- 
ble personal property, in accordance with Regulafion 1660, "Leases of 
Tangible Personal Property — In General," may qualify for the partial 
exemption subject to all the limitations and conditions set forth in this 
regulation. This partial exemption may apply to rental receipts paid by 
a qualified person with respect to a lease of tangible personal property to 
the qualified person, which tangible personal property is used as set forth 
in subdivisions (a)( 1 ) and (a)(2) of this regulation, notwithstanding the 
fact that the lease was entered into prior to the operative date of this regu- 
lation. For purposes of this subdivision, a non-qualified person may pur- 
chase property for resale and subsequently lease the property to a quali- 
fied person subject to the partial exemption. 

A lessee is a qualified person if the lessee is "primarily engaged" in 
teleproduction or other postproducUon activities and meets the require- 
ments of a qualified person set forth in subdivision (c)(2). 

(2) Leases of Tax-Paid Property. The partial exemption does not apply 
to the sale of property to, or the storage, use, or other consumption of 
property by, a person who is not a qualified person even if that person 
subsequently leases the property to a qualified person. 

(3) Lease of Property By a Qualified Person. If a qualified person has 
acquired property subject to the partial exemption provided by this regu- 
lafion, the subsequent lease of that property will not be subject to tax mea- 
sured by rental receipts. A lease of property to a qualified person for use 
in a qualified manner consfitutes a qualifying use of the property by the 
lessor. If, however, the property is used in a manner not qualifying for the 
exemption, such as being leased to a non-qualified person in the aggre- 
gate for more than one half of the one year period following the date of 
purchase by the qualified person, such property is not considered to be 
primarily used in "teleproduction or other postproduction services." 
Therefore, the lessor will be liable for tax in accordance with subdivision 
(e)(5). 

For example, if a quahfied person purchases property under the partial 
exemption, and then leases the property to a non-qualified person, the 
lease receipts will not be subject to tax as the purchaser has elected to pay 
tax on their cost. However, if the qualified person who purchases the 
property leases the property to a non-qualified person for more than one 
half of the one year period following the date of purchase, the lessor is 
not using the property in a qualifying manner and is responsible for the 
tax excluded by the partial exemption based upon the purchase price of 
the property. 

(4) Leases — Recharacterizafion. With respect to transacfions which 
the parties denominate as a "lease," but which are recharacterized for 
sales and use tax purposes either as sales at their incepfion, pursuant to 
Regulation 1641, "Credit Sales and Repossessions," subdivision (b), or 
as sales under a security agreement, Regulafion 1660, "Leases of Tangi- 
ble Personal Property — In General," subdivision (a)(2). the transactions 
may qualify for the parfial exempfion, in accordance with this regulation. 

(5) Leases — Acquisition Sale and Leaseback. A qualified person will 
be regarded as having paid sales tax reimbursement or use tax with re- 
spect to that person's purchase of property, within the meaning of those 
words as they are used in secfion 6010.65 of the Revenue and Taxation 
Code, if the qualified person has paid all applicable taxes with respect to 
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the acquisition of the property, notwithstanding the fact that the sale and 
purchase of the property may have been subject to the partial exemption 
from tax provided by this regulation. 

(j ) Records. Adequate and complete records must be maintained by the 
purchaser to support that the property purchased was used primarily in 
the performance of teleproduction or other postproduction services for 
a period of no less than one year prior to conversion of the property to a 
non-qualifying use or use by a non qualifying party. 

(k) Operative Date. This regulation is operative as of January 1, 1999. 
The partial exemption under section 6378 of the Revenue and Taxation 
Code only applies to qualifying tangible personal property that is sold or 
first stored, used, or consumed in California on or after the operative date. 
NOTK: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Section 6378, Revenue and Taxation Code. 



History 

1 . New section and appendices A-C filed 12-9-99; operative 1-8-2000 (Resister 
99, No. 50). 

2. Change without regulatory effect amending subsection (a) and appendices A 
and B filed 2-1 3-2001 pursuant to section 100. title 1. California Code of Regu- 
lations (Register 2001, No. 7). 

3. Change without regulatory effect amending subsection (a) and Appendices A 
and B filed 4-16-2002 pursuant to section 100. title 1, California Code of Regu- 
lations (Register 2002, No. 16). 

4. Relocation of article 4 heading formerly precedins section 1 532 to precede sec- 
tion 1540 filed 6-7-2002; operative 7-7-2002 (Register 2002, No. 23). 

5. Change without regulatory effect amending subsection (a) and Appendix B filed 
11-12-2004 pursuant to section 100, title 1, California Code of Rctiulations 
(Register 2004, No. 46). 



• 
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Appendix A 
Section 6378 Exemption Certificate 

Please Note: This is a partial exemption from sales and use tax at the rate of 5% effective January 1 , 2002, 4.75% from January 1 , 200 1 to December 
31. 2001, and 5% from January 1, 1999 to December 31, 2000. You are not reheved from your obligations for the local and district taxes on this 
transaction. This partial exemption also does not apply to any tax levied pursuant to section 605 1 .2 and 620 1 .2 of the Revenue and Taxation Code, 
or pursuant to section 35 of article XIII of the CaHfornia Constitution. The exemption is specific to these transactions only and may not be construed 
to exempt other transactions. This exemption also applies to lease payments made on or after January 1 , 1 999, notwithstanding the fact that the lease 
agreement was entered into prior to January 1 , 1 999. This certificate may not be used to purchase certain property such as, furniture, inventory, meals, 
vehicles, equipment used to store products or real property. 



Seller's Name 




Seller's Address 


(Street, City, State. Zip Code) 




PURCHASE ORDER 
NUMBER 


DATE OF 

PURCHASE 

ORDER 


DESCRIPTION OF PROPERTY PURCHASED OR LEASED* 


SALES PRICE/ 
RENTALS PAYABLE 











































I hereby certify that I am a qualified person primarily engaged in teleproduction or other postproduction services as described in Regulation 1532 
and that the property listed above will be used primarily in teleproduction or other postproduction services or to maintain, repair, measure or test any 
such property. I understand that if such property is used outside the State of California or leased to a non-qualified person in the aggregate for more 
than one half of the one year period following the date of purchase or lease, or if such property is converted for use in a manner not qualifying for 
the exemption, that I am required by the Revenue and Taxation Code to report and pay the state sales/use tax measured by the sales price of the property 
lo/by me. 



PRINT NAME 


TITLE 


COMPANY NAME 


SIGNATURE 


DATE 


PERMIT NUMBER (if applicable)* 


ADDRESS 


CITY 


STATE, ZIP 



Seller must retain a copy of this exemption certificate to support a deduction taken on their return. 

* A seller's permit is required to be held by any person engaged in the business of selling tangible personal property in California. Certain lessors must also hold a seller's 
permit. If you are not required to hold a seller' s permit because you make no sales or leases of tangible personal property in California, please enter "Not Applicable". 
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Appendix B 

Section 6378 Blanket Exemption Certificate 

Please Note: This is a partial exemption from sales and use tax at the rate of 5.25'^ effective July 1 . 2004, 57c from January 1 , 2002 to June 30, 2004, 
4.75'7f from January 1,2001 to December 31, 2001, and S'/f fromJanuary 1, 1999 to December 3 1,2000. You are not relieved from your obligations 
I'or the local and district taxes on this transaction. This partial exemption also does not apply to any tax levied pursuant to section 605 1 .2 and 620 1 .2 
of the Revenue and Taxation Code, or pursuant to section 35 of article XIII of the California Constitution. This exemption also applies to lease pay- 
ments made on or after January 1 , 1 999, notwithstanding the fact that the lease agreement was entered into prior to January 1 , 1 999. This certificate 
may not be used to purchase certain property such as furniture, inventory, meals, vehicles, equipment used to store products or real property. 



Seller's Name 



Seller's Address 



(Street. City, State. Zip Code) 



I hereby certify that 1 am a qualified person primarily engaged in teleproduction or other postproduction services as described in Regulation 1 532 
and that the property purchased or leased will be used primarily in teleproduction or other postproduction services or to maintain, repair, measure 
or test any such property. I understand that if such property is used outside the State of California or leased to a non qualified person in the aggregate 
for more than one half of the one year period following the date of purchase or lease, or if such property is converted for use in a manner not qualifying 
for the exemption, that I am required by the Revenue and Taxation Code to report and pay the state sales/use tax measured by the sales price of the 
property to/by me. 



PRINT NAME 


TITLE 


COMPANY NAME 


SIGNATURE 


DATE 


PERMIT NUMBER (if applicable)- 


ADDRESS 


CITY 


STATE. ZIP 



Seller must retain a copy of this exemption certificate to support a deduction taken on his or her return. 

'■^ A seller's permit is required to be held by any person engaged in the business of selling tangible personal property in California. Certain lessors must also hold a seller's 
permit. If you are not required to hold a seller's permit because you make no sales or leases of tangible personal property in California, please enter "Not Applicable." 
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Appendix C 
Technical Definitions 

DVD (Digital Video Disk) — is a medium for recording compressed audio, visual images and other related data. 

Digitizing — Process of converting video containing audio, visual images and other related data into digital format. 

Assembly — Combining audio, visual images and other related data into proper sequence and recording to a new edited master videotape pursuant 
to instructions provided by editor. 

Creating 2D Images — Process of enhancing original elements captured through principal photography by creating or manipulating two dimension- 
al images. 

Creating 3D Images (CGI) — process of creating three-dimensional images that will ultimately be recorded on film, video or other multimedia 
format. 

Dirt Fixes — Process to electronically "clean up" or "remove" undesirable elements such as dirt and film scratches from visual images. 

Digital Video Image Manipulation — This process includes: compositing multiple layers of visual images, changing aspect ratio or scale, flip, 
defocus, rotate, resize, reposition, crop, color correction, apply special effects such as warping the image, create transitional effects between scenes 
or shots. 

Motion Control Visual Effects Capture — Recording flat art such as pictures and logos and applying movement to the visual image such as pan, 
scan, zoom. Motion Control Capture could also create tracking points through recording movement of a live subject that will be applied to a computer 
generated image. 

Transcoding — Converting video and audio formats. 

Duplication — Process of making film or videotape copies excluding film processing to produce release prints as defined in Regulation 1529 or 
duplication of video tapes intended for non-broadcast consumer sale or rental. 

Automated Dialogue Replacement (ADR) — Recording new dialogue or re-recording dialogue where the production sound is unusable or ob- 
scured. 

Foley — Process of adding to or replacing sound elements that enhance ambient sounds such as footsteps, doors closing, breathing, rustling of clothes, 
keys jangling in pockets and punches. 

Audio Laybacks — Recording the completed audio back to a videotape or film master. 

Audio Laydowns — Recording sound from an audio source or video element to another audio element. 

Quality Control (QC) — Process by which a film print or videotape is evaluated to make sure it meets technical requirements. 

Archiving — Processes involved in preparing and storing film, videotape or other multimedia elements for future use. 

Format Transfer Utilizing Compression Standards — To transfer video or audio format utilizing a compression standard to allow for more effi- 
cient file size management or file format changes. 

Management of Visual or Audio Assets and Related Files Stored as Data — Process of creating database with specified reference points to allow 
for timely search and retrieval of elements by multiple users through central file servers. 

Creation of Data Files Related to a Teleproduction or other Postproduction Service — Data files contain information that is related to the visual 
and audio information stored on film, video or other multimedia format such as timecode, keycode/flex files, edit decision lists. 
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§ 1533. Liquefied Petroleum Gas. 

(a) General. Commencing on and after September 1. 2001, Section 
6353(b) of the Revenue and Taxation Code exempts from sales and use 
tax the sale of, and the storage, use, or other consumption in this state, of 
qualified LPG used by a qualified person in an agricultural activity, or 
used in a qualified residence for a household activity. The terms "quali- 
fied LPG," "qualified person," "agricultural acfivity," "qualified resi- 
dence," and "household activity" are defined below. 

(b) DefiniUons. For purposes of this regulation: 

( 1 ) "Agricultural activity" means the producing and harvesting of 
agricultural products as defined in subdivision (b)(4), by a qualified per- 
son as defined in subdivision (b)(5). 

(2) "Household activity" means those acUvities normally undertaken 
in a qualified residence as defined in subdivision (b)(7). such as cooking, 
heating and lighting. 

(3) "Person that assists a qualified person" means a person employed 
by a qualified person, or engaged on a contract or fee basis to perform 
activities described in Major Group 07 of the Standard Industrial Classi- 
fication Manual published by the United States Office of Management 
and Budget, 1987 edition (hereafter SIC Manual) which include soil 
preparation services, crop services, veterinary services, animal services, 
landscape and horUcultural services, and farm labor and management 
services, that uses qualified LPG in assisting a person engaged in a line 
of business described in subdivision (b)(5). A person that assists a quali- 
fied person may perform a construction contract only if the person per- 
forming the contract is engaged in farm management services as de- 
scribed in Code 0762 of the SIC Manual and the construction is integral 
to the producing and harvesting of an agricultural product as defined in 
(b)(4). A person that assists a qualified person must provide physical aid 
or assistance in the actual producing and harvesting of agricultural prod- 
ucts owned by the qualified person and not merely provide aid in admin- 
istrative, managerial, or marketing activities. A person that assists a qual- 
ified person does not include persons performing services such as an 
attorney, accountant, consultant, or other similar activity. Except as 
otherwise provided above, a person that assists a qualified person also 
does not include persons who perform construction contracts or who per- 
form repairs to farm equipment and machinery, or a person who assists 
such persons. 

(4) "Producing and harvesting agricultural products" means those ac- 
tivities described in Major Groups 01, 02 and 07 of the SIC Manual. Ma- 
jor Group 01 includes establishments engaged in the production of crops, 
plants, vines, and trees (excluding forestry operations). This major group 
also includes establishments engaged in the operafion of sod farms; in the 
production of mushrooms, bulbs, flower seeds, and vegetable seeds; and 
in the growing of hydroponic crops. Major Group 02 includes establish- 
ments engaged in the keeping, grazing, or feeding of livestock for the sale 
of livestock or livestock products (including serums), for livestock in- 
crease, or for value increase. Livestock, as specified in Major Group 02, 
includes cattle, hogs, sheep, goats, and poultry of all kinds; also included 
are animal specialties, such as horses, rabbits, bees, pets, fish in captivity, 
and fur-bearing animals in captivity. Major Group 07 includes establish- 
ments engaged in performing soil preparation services, crop services, 
veterinary services, animal services, landscape and horUcultural ser- 
vices, and farm labor and management services. Producing and harvest- 
ing agricultural products involves the cultivation of land or the growing, 
raising, or gathering of the commodities described in Codes 01 11 to 029 1 
of the SIC Manual and integral activities thereto described in Codes 071 1 
to 0783 of the SIC Manual. Such activities include, but are not limited to, 
flame weeding, pest control, nut hulling and shelling, crop drying, cotton 
ginning, poultry and pig brooding, livestock breeding, water heafing, 
crop heating, and fruit ripening. Producing and harvesting agricultural 
products also includes the washing of agricultural products, the inspec- 
tion and grading of agricultural products or livestock, or the packaging 
of agricultural products for shipment. Except as otherwise provided un- 
der Major Groups 01 , 02 or 07 of the SIC Manual, producing and harvest- 
ing activities do not include post harvesting activifies nor those activities 



described or otherwise designated in Major Group 20 - Food and 
Kindred Products of the SIC Manual. Nevertheless, the specific acli\ ilies 
of sun drying or artificially dehydrating fruits and vegetables as de- 
scribed in Code 2034 of the SIC Manual qualify as producing and har- 
vesting activities where those activities are performed by a qualified per- 
son as defined in (b)(5) or a person who assists a qualified person as 
defined in (b)(3). 

Example A: Grower A farms raisins and uses qualified LPG to dry 
Grower A' s rai sins. Grower A is a quali fied person (Code 0172 of the SIC 
Manual) and uses qualified LPG in the producing and harvesting of an 
agricultural commodity. The sale of qualified LPG to Grower A for use 
in this activity is exempt from tax. 

Example B: Grower B farms plums and contracts with ABC, Inc. to 
dry the plums owned by Grower B in preparation for sale. ABC. Inc. uses 
qualified LPG to dry the plums. ABC, Inc. is a person assisting a qualified 
person (Code 0723 of the SIC Manual) such that the sale of qualified LPG 
to ABC for use in this acfivity is exempt from tax. 

Example C: Grower C farms corn. Grower C sells the "wet" corn to 
a food processor based on the net dry weight of the product. The food pro- 
cessor uses qualified LPG to dry the com. The food processor's use of 
qualified LPG to dry the commodity is not a qualified use since the food 
processor owns the commodity and thereby only performs a non-quali- 
fied, post harvesfing acfivity. The sale of qualified LPG to the food pro- 
cessor for use in this acfivity is not exempt from tax. 

(5) "Qualified person" means a person who purchases qualified LPG 
that is engaged in a line of business described in Codes 0111 to 0291 of 
the SIC Manual or performs acfivities described in Codes 071 1 to 0783 
in addition to being engaged in a line of business described in Codes 0111 
to 0291, which includes cash grains, field crops, vegetables and melons, 
fruits and tree nuts, horticultural specialties, livestock, dairy, poultry and 
eggs, and animal speciaUies and who sells such commodifies to others. 
A qualified person also includes any person conducting activities, as de- 
fined in subdivision (b)(3). that uses qualified LPG to assist a person en- 
gaged in a line of business described herein in producing and harvesting 
agricultural products owned by the qualified person. A qualified person 
is not required to be engaged 50 percent or more of the time in a line of 
business described in Codes 0111 to 0291. A qualified person does not 
include a person operafing a garden plot, orchard, or farm for the purpose 
of growing produce or animals for that person's own use. 

(6) "Qualified LPG" means liquefied petroleum gas delivered into a 
tank with a storage capacity that is equal to or greater than 30 gallons. Li- 
quefied petroleum gas is a mixture of light hydrocarbons which are gas- 
eous at atmospheric temperature and pressure. Liquefied petroleum gas 
occurs naturally in crude oil and natural gas production fields and is also 
produced in the oil refining process. Its main components are Propane 
(C3H8) at a boiling point of -42.07"C and Butane (C4HI0) at a boiling 
point of 0°C. Delivery into tanks smaller than 30 gallons do not qualify 
for the exemption even if the total delivery exceeds 30 gallons. 

(7) "Qualified residence" means a primary residence not serviced by 
gas mains and pipes, to which qualified LPG is delivered by a seller. A 
primary residence means a person's domicile where that person spends 
the greatest porfion of his or her time during a calendar year. A person 
may change his or her primary residence only when that person moves 
from and otherwise abandons his or her previous residence and has no 
intent to return to that previous residence. In no event shall a primary resi- 
dence include multiple residences maintained simultaneously such as a 
second, or vacation home. 

Solely for purposes of this regulation, a qualified residence also in- 
cludes a residence where qualified LPG is purchased by a qualified per- 
son for use in a household activity at the primary residence oft 

(A) A person that assists a qualified person; or 

(B) An employee of a qualified person 

where such person that assists a qualified person or employee of a quali- 
fied person performs an agricultural service described in Codes 07 1 1 to 
0783 of the SIC Manual for the qualified person. In addition, solely for 
purposes of this regulation, a qualified residence includes a residence 
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where qualified LPG is purchased by a landlord or management compa- 
ny on behalf of a renter or tenant for use in a household activity at the pri- 
mary residence of the renter or tenant. 
(c) Exemption Certificates. 

( 1 ) In General, A person who purchases qualified LPG for use in an 
agricultural or household activity from an in-state retailer, or an out-of 
state retailer obligated to collect use tax, must provide the retailer with 
an exemption certificate in order for the retailer to claim the exemption. 
If the retailer takes an exemption certificate timely and in good faith, as 
defined in subdivision (c)(5), from a purchaser, the exemption certificate 
relieves the retailer from the liability for the sales tax subject to exemp- 
tion under this regulation or the duty of collecting the use tax subject to 
exemption under this regulation. An exemption certificate will be con- 
sidered timely if it is taken any time before the retailer bills the purchaser 
for the qualified LPG, any time within the retailer" s normal billing or pay- 
ment cycle, any time at or prior to delivery of the qualified LPG to the 
purchaser, or no later than 1 5 days after the date of purchase. An exemp- 
tion certificate which is not taken timely will not relieve the retailer of the 
tax liability; however the retailer may present satisfactory evidence to the 
Board that the retailer sold the qualified LPG to a purchaser for use in an 
agricultural or household activity. An exemption from the sales and use 
tax under this part shall not be allowed unless the retailer claims the ex- 
emption on its sales and use tax return for the reporting period during 
which the transaction subject to the exemption occurred. Where the re- 
tailer fails to claim the exemption as set forth above, the retailer may file 
a claim for refund as set forth in subdivision (e). 

The exemption cerdficate form set forth in Appendix A may be used 
to claim the exemption. 

(2) Blanket Exemption Certificates. In lieu of requiring an exemption 
certificate for each transaction, a person who purchases qualified LPG 
for use in an agricultural or household activity may issue a blanket ex- 
emption certificate. The exemption certificate form set forth in Appendix 
A may be used as a blanket exemption certificate. Appendix A may also 
be used as a specific exemption certificate if the purchaser provides the 
purchase order or sales invoice number and a precise description of the 
property being purchased. A person who purchases qualified LPG for use 
in an agricultural or household activity must include in the exemption 
certificate how much or what percentage of the qualified LPG will be 
used in the agricultural or household activity. If purchasing liquefied pe- 
troleum gas not qualifying for the exempfion, the purchaser must clearly 
state in documents such as a written purchase order, sales agreement, 
lease, or contract that the sale or purchase is not subject to the blanket ex- 
emption certificate. 

(3) Form of Exemption Certificate. Any document, such as a letter or 
purchase order, timely provided by the purchaser to the seller will be re- 
garded as an exemption certificate with respect to the sale or purchase of 
the liquefied petroleum gas if it contains all of the following essential ele- 
ments: 

(A) The signature of the purchaser, purchaser's employee, or autho- 
rized representative of the purchaser. 

(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. Except 
as otherwise provided in subdivision (b)(7), if the purchaser is not re- 
quired to hold a permit because the purchaser sells only property of a kind 
the retail sale of which is not taxable, e.g., food products for human con- 
sumption, or because the purchaser makes no sales in this state, the pur- 
chaser must include on the certificate a sufficient explanation as to the 
reason the purchaser is not required to hold a California seller's permit 
in lieu of a seller's permit number. 

(D) A statement that: 

1 . Of the liquefied petroleum gas purchased, how much or what per- 
centage will be delivered by the seller into a tank with a storage capacity 
equal to or greater than 30 gallons for use in a household activity at the 
primary residence, which is not serviced by gas mains and pipes, of: 

a. The purchaser; 



b. A person described in Codes 07 1 1 to 0783 of the Standard Industrial 
Classification (SIC) Manual published by the United States Office of 
Management and Budget, 1987 edition, that assists a person engaged in 
an agricultural business described in Codes 0111 to 0291 of the SIC 
Manual ("qualified person") or an employee of a qualified person where 
the LPG is purchased by such qualified person on behalf of the person 
that assists that qualified person in producing and harvesting agricultural 
products or on behalf of the employee that assists a qualified person in 
producing and harvesting agricultural products; or 

c. A renter or tenant where the LPG is purchased by a landlord or man- 
agement company on behalf of the renter or tenant. 

2. Of the liquefied petroleum gas purchased, how much or what per- 
centage will be delivered into a tank with a storage capacity equal to or 
greater than 30 gallons for use in producing and harvesting agricultural 
products, and will be purchased by: 

a. A person engaged in an agricultural business described in Codes 
01 1 1 to 0291 of the Standard Industrial Classificadon (SIC) Manual pub- 
lished by the United States Office of Management and Budget, 1987 edi- 
tion, ("qualified person"); 

b. A person described in Codes 071 1 to 0783 of the SIC Manual, that 
assists a qualified person; or 

c. An employee of a qualified person. 
(E) Date of execution of document. 

(4) Retention and Availability of Exemption Certificates. A retailer 
must retain each exemption certificate received from a qualified person 
for a period of not less than four years from the date on which the retailer 
claims an exemption based on the exemption cerdficate. 

While the Board will not normally require the filing of the exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration of the Sales and Use Tax Law, the Board may on 30 days' 
written nodce, require a retailer to commence filing with its sales and use 
tax returns copies of all exemption certificates. The Board may also re- 
quire, within 45 days of the Board's request, retailers provide the Board 
access to any and all exemption certificates, or copies thereof, accepted 
for the purposes of supporting the exemption. 

(5) Good Faith. A seller will be presumed to have taken an exemption 
certificate in good faith in the absence of evidence to the contrary. A sell- 
er, without knowledge to the contrary, may accept an exemption certifi- 
cate in good faith where the purchaser states that the qualified LPG will 
be used in a qualified residence for a household activity or in which a 
qualified person states that the qualified LPG will be used for an agricul- 
tural activity. However, an exemption certificate cannot be accepted in 
good faith where the seller has knowledge that the LPG is not subject to 
an exemption, will not be otherwise used in an exempt manner, or where 
a person is not a qualified person when purchasing qualified LPG for an 
agricultural activity. 

(d) Exemption Certificate for Use Tax. The exemption certificate must 
be completed by a purchaser to claim an exemption from use tax on pur- 
chases of qualified LPG for use in an agricultural or household activity 
from an out-of-state retailer not obligated to collect the use tax. An ex- 
emption from the use tax shall not be allowed unless the purchaser or re- 
tailer claims the exemption on its individual use tax return, sales and use 
tax return, or consumer use tax return for the reporting period during 
which the transaction subject to the exemption occurred. Where the pur- 
chaser or retailer fails to claim the exemption as set forth above, the pur- 
chaser or retailer may file a claim for refund as set forth in subdivision 
(e). 

The purchaser who files an individual use tax return must attach a com- 
pleted exemption certificate to the return. The purchaser who is regis- 
tered with the Board as a retailer or consumer and files a sales and use tax 
return or consumer use tax return must, within 45 days of the Board's re- 
quest, provide the Board access to any and all documents that support the 
claimed exemption. 

The exemption certificate form set forth in Appendix A may be used 
to claim the exemption. 
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(e) Refund of Tax. 

(1 ) For the period commencing on September 1 , 2001 , and ending on 
April 30. 2002, a purchaser may claim the exemption on qualified pur- 
chases from an in-state retailer or an out-of-state retailer obligated to 
collect the use tax by furnishing the retailer with an exemption certificate 
on or before July 3 1 , 2002. The retailer must refund the tax or tax reim- 
bursement directly to a qualified purchaser of qualified LPG or, at the 
purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who 
paid use tax on a qualified purchase and who failed to claim the exemp- 
tion as provided by this regulation may file a claim for refund equal to 
the amount of the exemption that he or she could have claimed pursuant 
to this regulation. The procedure for filing a claim shall be the same as 
for other claims for refund filed pursuant to Revenue and Taxation Code 
section 6901. For transactions subject to use tax, a purchaser filing a 
claim for refund of the exemption has the burden of establishing that he 
or she was entitled to claim the exemption with respect to the amount of 
refund claimed under this part. For transactions subject to sales tax, a per- 
son filing a claim for refund of the exemption has the burden of establish- 
ing that the purchaser of qualified LPG for use in an agricultural or house- 
hold activity otherwise met all the requirements of a qualified sale at the 
time of the purchase subject to the refund claimed under this part. 

(0 Improper Use of Exemption. 

( 1 ) Property Used or Delivered in a Manner Not Qualifying for the Ex- 
emption. Tax applies to any sale of, and the storage, use, or other con- 
sumption in this state of liquefied petroleum gas that is used or delivered 



in a manner not qualifying for the exemption under this regulation. 

(2) Purchases by Non-Qualified Persons. Tax applies to any sale of, 
and the storage, use, or other consumption in this state of qualified LPG 
for use in an agricultural activity if the purchaser is not a qualified person. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

( 1 ) If a purchaser timely submits a copy of an exemption certificate to 
the retailer or exemption certificate for use tax to the Board, and then uses 
or takes delivery of the liquefied petroleum gas in a manner not qualify- 
ing for the exemption, the purchaser shall be liable for payment of the 
sales tax, with applicable interest, to the same extent as if the purchaser 
were a retailer making a retail sale of the liquefied petroleum gas at the 
time the liquefied petroleum gas was so removed, converted, or used. 

(2) A purchaser providing an exemption certificate accepted in good 
faith by the retailer or an exemption certificate for use tax to the Board 
for liquefied petroleum gas that does not qualify for the exemption is li- 
able for payment of the sales tax, with applicable interest, to the same ex- 
tent as if the purchaser were a retailer making a retail sale of the liquefied 
petroleum gas at the time the liquefied petroleum gas was purchased. 

(h) Records. Adequate and complete records must be maintained by 
the purchaser as evidence that the qualified LPG purchased was used in 
an agricultural or household activity. 

(i) Effective Date. This regulation is effective as of September 1 , 200 1 . 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6353, Revenue and Taxation Code. 

History 
1. New section filed 6-7-2002; operative 9-1-2001 (Register 2002, No. 23). 
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EXEMPTION CERTIFICATE 



Appendix A 

STATE BOARD OF EQUALIZATION 
Qualified Sales and Purchases of Liquefied Petroleum Gas (LPG) 



SELLER'S NAME 



SELLER'S ADDRESS (Street, City, State, Zip Code) 



The undersigned purchaser hereby certifies that the LPG will be used by a qualified person, as applicable, and in the manner as specified below (check 
applicable box and complete as necessary): 



□ LPG used in a Household Activity* — In accordance with Revenue & Taxation Code Section 6353(b), . 



_% of the LPG purchased will 



be delivered by the seller into a tank with a storage capacity equal to or greater than 30 gallons for use in a household activity at the primary 
residence, which is not serviced by gas mains and pipes, of: 1 ) the purchaser; 2) a person described in Codes 07 1 1 to 0783 of the Standard Indus- 
trial Classification (SIC) Manual, that assists a person engaged in an agricultural business described in Codes 01 1 1 to 0291 of the SIC Manual 
("qualified person"), or an employee of a qualified person where the LPG is purchased by such qualified person on behalf of the person that 
assists a qualified person in producing and harvesting agricultural products, or on behalf of the employee of that qualified person in producing 
and harvesting agricultural products; or 3) a renter or tenant where the LPG is purchased by a landlord or management company on behalf of 
the renter or tenant. 



□ LPG used in an Agricultural Activity* — In accordance with Revenue & Taxation Code Secdon 6353(b), 



_% of LPG purchased will 



be delivered into a tank with a storage capacity equal to or greater than 30 gallons and used in producing and harvesting agricultural products, 
and will be purchased by: I) a person engaged in an agricultural business described in Codes 01 1 1 to 0291 of the Standard Industrial Classifica- 
tion (SIC) Manual ("qualified person"); or 2) a person described in Codes 071 1 to 0783 of the SIC Manual, that assists a qualified person; or 
3) an employee of the qualified person. 

* This certificate will be considered a blanket certificate for future purchases, unless otherwise specified. If this is a specific parfial exempfion certifi- 
cate, provide the purchase order or sales invoice number in the following space: 



I understand that if the LPG is not used in the manner qualifying for the partial exempfion, or if I am not a qualified person, as applicable, that I am 
required by the Sales and Use Tax Law to report and pay the state tax measured by the sales price of the LPG to me. I also understand that this exemp- 
fion certificate is in effect as of the date shown below and will remain in effect unfil revoked in writing. 



PURCHASER' S NAME OR COMPANY NAME (If applicable) 


DATE 


SIGNATURE (signature of the purchaser, purchaser's employee, or authorized representative of the purchaser) 


PERMIT NUMBER (If applicable)' 


TITLE 


TELEPHONE NUMBER 


ADDRESS 


CITY 


STATE, ZIP 



I . If you are not required to hold a seller's permit, please enter "Not Applicable." 
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§ 1533.1. Farm Equipment and Machinery. 

(a) General. Commencing on and after September 1, 2001, Section 
6356.3 of the Revenue and Taxation Code partially exempts from sales 
and use tax the sale of, and the storage, use, or other consumption in this 
state, of farm equipment and machinery, and parts of farm equipment and 
machinery purchased for use by a qualified person to be used primarily 
in producing and harvesting agricultural products. The terms "farm 
equipment and machinery," "parts of farm equipment and machinery," 
"qualified person." and "producing and harvesting agricultural prod- 
ucts" are defined below. 

For the period commencing on September 1 , 2001 , and ending on De- 
cember 31, 2001, the partial exemption applies to the taxes imposed by 
Sections 605 1 and 6201 of the Revenue and Taxation Code (4.75%), but 
does not apply to the taxes imposed pursuant to Sections 6051.2 and 
6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Sec- 
tion 35 of article XIII of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 
30, 2004, the partial exemption applies to the taxes imposed by Sections 
605 1 , 605 1 .3, 620 1 , and 6201 .3 of the Revenue and Taxation Code (5%). 
but does not apply to the taxes imposed pursuant to Sections 6051.2 and 
6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Sec- 
tion 35 of article XIII of the California Constitution. 

For the period commencing on July 1 , 2004, the partial exemption ap- 
plies to the taxes imposed by Sections 6051, 6051.3, 6051.5, 6201, 
6201 .3. and 6201 .5 of the Revenue and Taxation Code (5.25%), but does 
not apply to the taxes imposed or administered pursuant to Sections 
6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley- 
Bums Uniform Local Sales and Use Tax Law. the Transactions and Use 
Tax Law. or Section 35 of article XIII of the California Constitution. 

(b) Definitions. For purposes of this regulation: 

(1) "Farm equipment and machinery" means implements of husband- 
ry, which include: 

(A) Any new or used tool, machine, equipment, appliance, device or 
apparatus used in the conduct of agricultural operations, except where 
such items are intended for sale in the ordinary course of business. Such 
items include, but are not limited to, combines, harrows, tractor imple- 
ments, agricultural heating and cooling equipment, fuel storage equip- 
ment, wind machines, handling and packing equipment and conveyors, 
ginning equipment, feeding, watering and waste disposal systems for 
livestock, incubators and equipment used for egg and poultry production, 
harvesting trays and bins, farm tools such as rakes and hoes, plant support 
equipment such as trellis systems, irrigation systems, fencing systems, 
milking systems, agricultural operating structures, squeeze chutes, por- 
table panels, corrals, loading chutes, veterinary instruments, free stalls, 
cages and tack items such as saddles and rope. Farm equipment and ma- 
chinery also includes any equipment or device used or required to oper- 
ate, control, or regulate machinery not limited to computers, data proces- 
sing equipment, and computer software, including both operating 
programs and application programs. Farm equipment and machinery 
may be attached to realty. 

Agricultural operating structures include single purpose agricultural 
or horticultural structures as defined in Treasury Regulation 1 .48-10 (26 
CFR 1.48-10). Such structures must be specifically designed and 
constructed for the permitted purposes of housing, raising and feeding of 
livestock or the commercial production of plants. A structure is specifi- 
cally designed and constructed if it is not economic to design and 
construct the structure for the intended qualifying purpose and then use 
the structure for a different purpose. A structure qualifies as single pur- 
pose agricultural or horticultural structure only if it is used exclusively 
for a permitted purpose. The structure may not be used for any nonper- 
missible purposes such as processing, markefing, or more than incidental 
use for storing feed and equipment. A single purpose agricultural struc- 
ture also houses equipment necessary to house, raise and feed livestock 
including, but not limited to, equipment necessary to contain livestock. 



to provide them with feed or water, and to control the temperature, light- 
ing, and humidity of the interior structure. Examples of structures that 
qualify as a single purpose agricultural or horticultural structure include, 
but are not limited to, a farrowing bam, greenhouse, free stall bam. milk- 
ing parlor, and egg production or poultry brooding facility. Single pur- 
pose agricultural or horticultural staictures do not include general pur- 
pose farm buildings. 

Farm equipment and machinery does not include tangible personal 
property primarily used in the administration, management, or marketing 
of a qualified person's operations or that of another who assists a quali- 
fied person. Farm equipment and machinery also does not include tangi- 
ble personal property that is, without limitation, a supply item not used 
in producing or harvesting agricultural products such as shop towels, 
cleaning agents, hand cleaners, chemicals, and articles of clothing, ex- 
cept clothing designed primarily to protect a commodity or to apply agri- 
cultural chemicals as described in 3 CCR 6738. 

(B) Any new or used vehicle, as defined in Chapter 1 , Division 1 6 of 
the Vehicle Code, which is used exclusively in the conduct of agricultural 
operations such as a farm tractor, but not including a vehicle whose exist- 
ing design is primarily for the transportation of persons or property on a 
highway, unless such vehicle is otherwise specified as an implement of 
husbandry in some other provision of the Vehicle Code. 

A list of typical vehicles regarded as farm equipment and machinery 
is set forth in Appendix A. 

(2) "Parts of farm equipment and machinery" means: 

(A) All component parts and contrivances such as belts, shafts, pipes, 
hoses and moving parts, that are parts of farm equipment and machinery 
as defined in subdivision (b)( 1 ) which can be separated from the farm 
equipment and machinery and replaced. Parts of farm equipment and ma- 
chinery do not include items that are consumed (e.g., burned, evaporate, 
dissolve, dissipate) through the regular use of the farm equipment and 
machinery (e.g., gasoline, cleaning agents, solutions, chemicals) which 
are ordinarily supplies; however, engine oil not consumed (i.e., not con- 
sumed as part of fuel for a two-stroke engine) is regarded as a component 
part. 

(B) All repair and replacement parts for farm equipment and machin- 
ery as defined in subdivision (b)( 1 ), which replace previous parts and can 
include parts that are idenfical to the parts they replace as well as parts 
that are different from the ones they replace, such as replacement parts 
added for the purpose of improving or modifying the farm equipment and 
machinery, whether purchased separately or in conjunction with a com- 
plete machine and regardless of whether the machine or component parts 
are assembled by a qualified person, a person that assists a qualified per- 
son, or another person. 

(3) "Person that assists a qualified person" means a person employed 
by a qualified person, or engaged on a contract or fee basis to perform 
activities described in Major Group 07 of the Standard Industrial Classi- 
ficadon Manual published by the United States Office of Management 
and Budget, 1987 edition (hereafter SIC Manual) which include soil 
preparation services, crop services, veterinary services, animal services, 
landscape and horticultural services, and farm labor and management 
services, that uses farm equipment and machinery in assisting a person 
engaged in a line of business described in subdivision (b)(6) below. A 
person that assists a qualified person may perform a constmction contract 
only if the person performing the contract is engaged in farm manage- 
ment services as described in Code 0762 of the SIC Manual and the 
constmction is integral to the producing and harvesting of an agricultural 
product as defined in (b)(5). A person that assists a qualified person must 
provide physical aid or assistance in the actual producing and harvesting 
of agricultural products owned by the qualified person and not merely 
provide aid in administrative, managerial, or marketing activities. A per- 
son that assists a qualified person does not include persons performing 
services such as an attomey. accountant, consultant, or other similar ac- 
tivity. Except as otherwise provided above, a person that assists a quali- 
fied person also does not include persons who perform constmction con- 
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tracts or who perform repairs to farm equipment and machinery, or a 
person that assists such persons. 

(4) ■'Primarily'" means used 50 percent or more of the time in produc- 
ing and harvesting agricultural products as defined in subdivision (b)(5). 

(5) "Producing and harvesting agricultural products" means those ac- 
tivities described in Major Groups 01 , 02 and 07 of the SIC Manual. Ma- 
jor Group 01 includes establishments engaged in the production of crops, 
plants, vines, and trees (excluding forestry operations). This major group 
also includes establishments engaged in the operation of sod farms; in the 
production of mushrooms, bulbs, flower seeds, and vegetable seeds; and 
in the growing of hydroponic crops. Major Group 02 includes establish- 
ments engaged in the keeping, grazing, or feeding of livestock for the sale 
of livestock or livestock products (including serums), for livestock in- 
crease, or for value increase. Livestock, as specified in Major Group 02, 
includes cattle, hogs, sheep, goats, and poultry of all kinds; also included 
are animal specialties, such as horses, rabbits, bees, pets, fish in captivity, 
and fur-bearing animals in captivity. Major Group 07 includes establish- 
ments engaged in performing soil preparation services, crop services, 
veterinary services, animal services, landscape and horticultural ser- 
vices, and farm labor and management services. Producing and harvest- 
ing agricultural products involves the cultivation of land or the growing, 
raising, or gathering of the commodities described in Codes 1 1 1 to 029 1 
of the SIC Manual and integral activities thereto described in Code 071 1 
to 0783 of the SIC Manual. Such activities include, but are not limited to. 
name weeding, pest control, nut hulling and shelling, crop drying, cotton 
ginning, poultry and pig brooding, livestock breeding, water heating, 
crop heating, and fruit ripening. Producing and harvesting agricultural 
products also includes the washing of agricultural products, the inspec- 
tion and grading of agricultural products or livestock, or the packaging 
of agricultural products for shipment. Except as otherwise provided un- 
der Major Groups 1 , 02 or 07 of the SIC Manual, producing and harvest- 
ing activities do not include post harvesting activities nor those activities 
described or otherwise designated in Major Group 20 — Food and 
Kindred Products of the SIC Manual. Nevertheless, the specific activities 
of sun drying or artificially dehydrating fruits and vegetables as de- 
scribed in Code 2034 of the SIC Manual qualify as producing and har- 
vesting activities where those activities are performed by a qualified per- 
son as defined in (b)(5) or a person who assists a qualified person as 
defined in (b)(3). 

For example, a person engaged in a SIC Code 0172 establishment that 
performs activities such as producing grapes on a grape farm or vineyard, 
who uses crop drying equipment primarily to remove moisture from the 
grapes to prevent mold, will qualify for the partial exemption if the grapes 
are owned by a qualified person engaged in an establishment described 
in SIC Code 0111 to 0291. However, a person who is exclusively en- 
gaged in a SIC Code 2034 establishment that sun dries or artificially de- 
hydrates fruits and vegetables such as dates, prunes or raisins, that pur- 
chases grapes from a grape farm, and uses crop drying equipment 
primarily to change the character of the commodity from a grape to a rai- 
sin, will not qualify for the partial exemption since he or she is not en- 
gaged in a qualified SIC Code acfivity. A person engaged in a qualified 
SIC Code that performs a harvest acfivity will qualify for the parUal ex- 
emption to the extent the qualified property is used primarily in such 
qualified activity despite the fact that the property may otherwise be used 
less than 50% of the time in post-harvest activities by a person undertak- 
ing activities described in SIC Code 2034. 

(6) "Qualified person" means a person engaged in a line of business 
described in Codes 01 11 to 0291 ofthe SIC Manual or performs activities 
described in Codes 071 1 to 0783 in addition to being engaged in a line 
of business described in Codes 01 1 1 to 0291 , which includes cash grains, 
field crops, vegetables and melons, fruits and tree nuts, horticultural spe- 
cialties, livestock, dairy, poultry and eggs, and animal specialties and 
who sells such commodities to others. A qualified person also includes 
any person conducting activities, as defined in (b)(3) above, that uses 
qualified property to assist a person engaged in a line of business de- 
scribed herein in producing and harvesting agricultural products owned 



by the qualified person. A qualified person is not required to be engaged 
50 percent or more of the time in a line of business described in Codes 
0111 to 0291 . A qualified person does not include a person operating a 
garden plot, orchard, or farm for the purpose of growing produce or ani- 
mals for that person's own use. 

(7) "Qualified property" means farm equipment and machinery, and 
the parts thereof, as defined in subdivision (b)(l)-(2) used primarily in 
producing and harvesting agricultural products. 

(c) Partial Exemption Certificates. 

(1) In General. Qualified persons who purchase or lease qualified 
property from an in-state retailer, or an out-of state retailer obligated to 
collect use tax. must provide the retailer with a partial exemption certifi- 
cate in order for the retailer to claim the partial exemption. If the retailer 
takes a partial exemption certificate timely and in good faith, as defined 
in subdivision (c)(5). from a qualified person, the partial exemption cer- 
tificate relieves the retailer from the liability for the sales tax subject to 
exemption under this regulation or the duty of collecting the use tax sub- 
ject to exemption under this regulation. A partial exemption certificate 
will be considered timely if it is taken any time before the retailer bills 
the purchaser for the qualified property, any time within the retailer's 
normal billing or payment cycle, any time at or prior to delivery of the 
qualified property to the purchaser, or no later than 15 days after the date 
of purchase. A partial exemption certificate which is not taken timely will 
not relieve the retailer of the liability for tax excluded by the partial ex- 
emption; however the retailer may present satisfactory evidence to the 
Board that the retailer sold the specific property to a qualified person and 
the property was primarily used in a qualifying manner. A partial exemp- 
tion from the sales and use tax under this part shall not be allowed unless 
the retailer claims the partial exemption on its sales and use tax return for 
the reporting period during which the transaction subject to the partial ex- 
emption occurred. Where the retailer fails to claim the partial exemption 
as set forth above, the retailer may file a claim for refund as set forth in 
subdivision (e). 

The partial exemption certificate form set forth in Appendix B may be 
used to claim the parfial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial 
exemption certificate for each transaction, a qualified person may issue 
a blanket partial exemption certificate. The partial exemption certificate 
form set forth in Appendix B may be used as a blanket partial exemption 
certificate. Appendix B may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice 
number and a precise description ofthe property being purchased. Quali- 
fied persons must include in the partial exemption certificate a descrip- 
tion of the qualified property. If purchasing tangible personal property 
not qualifying for the partial exemption, the qualified person must clearly 
state in documents such as a written purchase order, sales agreement, 
lease, or contract that the sale or purchase is not subject to the blanket par- 
tial exemption certificate. 

(3) Form of Partial Exemption Certificate. Any document, such as a 
letter or purchase order, timely provided by the purchaser to the seller 
will be regarded as a partial exemption certificate with respect to the sale 
or purchase ofthe property described in the document if it contains all of 
the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or autho- 
rized representative of the purchaser. 

(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller' s permit held by the purchaser. If the pur- 
chaser is not required to hold a permit because the purchaser sells only 
property of a kind the retail sale of which is not taxable, e.g., food prod- 
ucts for human consumption, or because the purchaser makes no sales in 
this state, the purchaser must include on the certificate a sufficient ex- 
planation as to the reason the purchaser is not required to hold a Califor- 
nia seller's permit in lieu of a seller's permit number. 

(D) A statement that the property purchased is to be used primarily, or 
exclusively as to qualifying vehicles, in producing and harvesting agri- 
cultural products. 
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(E) A statement that the purchaser is a person engaged in an agricultur- 
al business described in Codes 0111 to 0291 of the SIC Manual or is a 
person that assists such classified person by performing an agricultural 
service described in Codes 071 1 to 0783 of the SIC Manual. 

(F) Description of property purchased. 

(G) Date of execution of document. 

(4) Retention and Availability of Partial Exemption Certificates. A re- 
tailer must retain each pardal exemption certificate received from a quali- 
fied person for a period of not less than four years from the date on which 
the retailer claims a partial exemption based on the partial exemption cer- 
tificate. 

While the Board will not normally require the filing of the parfial ex- 
emption certificate with a sales and use tax return, when necessary for the 
efficient administration of the Sales and Use Tax Law. the Board may on 
30 days' written notice, require a retailer to commence filing with its 
sales and use lax returns copies of all partial exemption certificates. The 
Board may also require, within 45 days of the Board's request, retailers 
provide the Board access to any and all partial exemption certificates, or 
copies thereof, accepted for the purposes of supporting the partial exemp- 
tion. 

(5) Good Faith. A seller will be presumed to have taken a partial ex- 
emption certificate in good faith in the absence of evidence to the con- 
trary. A seller, without knowledge to the contrary, may accept a parfial 
exempfion certificate in good faith where a qualified person states that 
he or she is engaged in an agricultural business described in Codes 0111 
to 0291 of the SIC Manual or in which a person that assists a qualified 
person states that he or she performs an agricultural service described in 
Codes 07 1 1 to 0783 of the SIC Manual and states that the property pur- 
chased is to be used primarily, or exclusively as to qualifying vehicles, 
in producing and harvesting agricultural products. If the qualified person 
or person that assists a qualified person is buying property of a kind not 
normally used in producing and harvesting agricultural products, the 
seller should require a statement as to how the specific property pur- 
chased will be used. However, an exempfion certificate cannot be ac- 
cepted in good faith where the seller has knowledge that the property is 
not subject to a parfial exemption, or will not be otherwise used in a par- 
fially exempt manner. 

(d) Partial Exemption Certificate for Use Tax. The parfial exempfion 
certificate must be completed by a qualified person to claim a parfial ex- 
emption from use tax on purchases of qualified property from an out-of- 
state retailer not obligated to collect the use tax. A partial exemption from 
the use tax shall not be allowed unless the purchaser or retailer claims the 
partial exempfion on its individual use tax return, sales and use tax return, 
or consumer use tax return for the reporfing period during which the 
transaction subject to the partial exempfion occurred. Where the purchas- 
er or retailer fails to claim the partial exempfion as set forth above, the 
purchaser or retailer may file a claim for refund as set forth in subdivision 
(e). 

The purchaser who files an individual use tax return must attach a com- 
pleted partial exempfion cerfificate to the return. The purchaser who is 
registered with the Board as a retailer or consumer and files a sales and 
use tax return or consumer use tax return must, within 45 days of the 
Board's request, provide the Board access to any and all documents that 
support the claimed partial exemption. 

The partial exemption cerfificate form set forth in Appendix B may be 
used to claim the partial exemption. 

(e) Refund of Parfial Exempfion. 

( 1 ) For the period commencing on September 1, 2001, and ending on 
April 30, 2002, a qualified person may claim the parfial exempfion on 
qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial ex- 
emption certificate on or before July 31, 2002. The retailer must refund 
the tax or tax reimbursement directly to a qualified purchaser of qualified 
property or, at the purchaser's sole opfion, the purchaser may be credited 
with such amount. 



(2) A retailer who paid sales tax on a qualified sale or a person v ho 
paid use tax on a qualified purchase and who failed to claim the pariial 
exemption as provided by this regulation may file a claim for rel'und 
equal to the amount of the parfial exemption that he or she could ha\ c 
claimed pursuant to this regulation. The procedure for filing a claim shall 
be the same as for other claims for refund filed pursuant to Revenue and 
Taxafion Code secfion 6901 . For transactions subject to use tax. a quaH- 
fied person filing a claim for refund of the parfial exemption has the bur- 
den of establishing that he or she was entitled to claim the partial e.xenip- 
tion with respect to the amount of refund claimed under this part. Inir 
transactions subject to sales tax, a person filing a claim for refund of the 
parfial exempfion has the burden of establishing that the purchaser ol'the 
qualified property otherwise met all the requirements of a qualified per- 
son at the fime of the purchase subject to the refund claimed under Uiis 
part. 

(f) Improper Use of Partial Exemption. 

( 1 ) Property Used in a Manner Not Qualifying for the Partial Exemp- 
tion. Notwithstanding subdivision (a), tax applies to any sale of, and the 
storage, use, or other consumption in this state of tangible personal prop- 
erty that is used in a manner not qualifying for the partial exemption un- 
der this regulation. 

(2) Purchases by Non-Qualified Persons. Notwithstanding subdivi- 
sion (a), tax applies to any sale of, and the storage, use, or other consump- 
fion in this state of tangible personal property if a purchaser is not a quali- 
fied person. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

( 1 ) If a purchaser timely submits a copy of a partial exemption certifi- 
cate to the retailer or parfial exempfion certificate for use tax to the Board, 
and then uses that tangible personal property in a manner not qualifying 
for the partial exemption, the purchaser shall be liable for payment of the 
sales tax, with applicable interest, to the same extent as if the purchaser 
were a retailer making a retail sale of the property at the time the property 
was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in 
good faith by the retailer or a partial exemption certificate for use tax to 
the Board for tangible personal property that does not qualify for the par- 
fial exemption is liable for payment of the sales tax. with applicable inter- 
est, to the same extent as if the purchaser were a retailer making a retail 
sale of the property at the time the property was purchased. 

(h) Leases to Qualifying Persons. 

(1) Leases — In General. Leases of tangible personal property which 
are classified as "confinuing sales" and "confinuing purchases" of tangi- 
ble personal property, in accordance with Regulation 1660, "Leases of 
Tangible Personal Property — In General," may qualify for the partial 
exempfion subject to all the limitations and conditions set forth in this 
regulation. This partial exemption may apply to rentals payable paid by 
a qualified person on or after September 1, 2001 with respect to a lease 
of qualified property to the qualified person, which qualified property is 
used in producing and harvesfing agricultural products, notwithstanding 
the fact that the lease was entered into prior to the effective date of this 
regulafion. For purposes of this subdivision, a non-qualified person may 
purchase property for resale and subsequently lease the property to a 
qualified person subject to the parfial exemption. 

(2) Leases — Acquisifion Sale and Leaseback. A qualified person will 
be regarded as having paid sales tax reimbursement or use tax with re- 
spect to that qualified person's purchase of property, within the meaning 
of those words as they are used in section 6010.65 of the Revenue and 
Taxation Code, if the qualified person has paid all applicable taxes with 
respect to the acquisifion of the property, notwithstanding the fact that the 
sale and purchase of the property may have been subject to the partial ex- 
empfion from tax provided by this regulation. 

(3) Subsequent Lease of Property Acquired Subject to Partial Exemp- 
tion. If a qualified person has acquired property subject to the partial ex- 
empfion provided by this regulation and has paid all applicable taxes at 
that acquisition, the property will be regarded as property as to which 
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sales tax reimbursement or use tax has been paid, and the subsequent 
lease of that property will not be subject to tax measured by rentals pay- 
able. 

(i) Records. Adequate and complete records must be maintained by the 
qualified person as evidence that the qualified properly purchased was 
used by the qualified person primarily in producing and harvesting agri- 
cultural products. 

(j) Operative Date. This regulation is operative as of September 1, 
2001. 

NOTH: Authority cited: Section 7051. Revenue and Taxation Code Reference: 
Section 6356.5, Revenue and Taxation Code 

History 

1 . New section and Appendix A and B filed 6-7-2002; operative 7-7-2002 (Reg- 
ister 2002. No. 23). 

2. Change without regulatory effect amending subsections (a) and (j) filed 
8-19-2004 pursuant to section 100. title 1, California Code of Regulations 
(Register 2004, No. 34). 

Appendix A 

The following is a list of typical vehicles regarded as farm equipment 
and machinery: 

1 . A lift carrier or other vehicle designed and used exclusively for the 
lifting and carrying of implements of husbandry or tools used exclusively 
for the production or harvesting of agricultural products, when operated 
or moved upon a highway. 

2. A trailer of the tip-bed type when used exclusively in the transporta- 
tion of other implements of husbandry or tools used exclusively for the 
production or harvesfing of agricultural products. 

3. A trailer or semi-trailer having no bed. and designed and used solely 
for transporting a hay loader or swather. 

4. A spray or fertilizer applicator rig used exclusively for spraying or 
fertilizing in the conduct of agricultural operafions, except anhydrous 
ammonia fertilizer applicator rigs which have a transportation capacity 
in excess of 500 gallons. 

5. A trailer or semi-trailer which has a maximum transportation capac- 
ity in excess of 500 gallons, but not more than 1 .000 gallons, used exclu- 
sively for the transportation and application of anhydrous ammonia, if 
the vehicle is either equipped with operating brakes or is towed upon a 
highway by a motor truck that is assigned a manufacturer's gross vehicle 
weight rating of 3/4 ton or more. 

6. A nurse rig or equipment auxiliary to the use of and designed or mo- 
dified for the fueling, repairing, or loading of an applicator rig or an air- 
plane used for the dusting, spraying, fertilizing, or seeding of crops. 



7. A row duster. 

8. A wagon or van used exclusively for carrying products of farming 
from one part of a farm to another part thereof, or from one farm to anoth- 
er farm, and u.sed solely for agricultural purposes, including any van used 
in harvesting alfalfa or cotton, which is only incidentally operated or 
moved on a highway as a trailer. 

9. A wagon or portable house on wheels used solely by shepherds as 
a permanent residence in connection with sheep raising operations and 
moved from one part of a ranch to another part thereof or from one ranch 
to another ranch, which is only incidentally operated or moved on a high- 
way as a trailer. 

10. A trap wagon, as defined in Vehicle Code Secfion 36016. moved 
from one part of a ranch to another part of the same ranch or from one 
ranch to another, which is only operated or moved on a highway inciden- 
tal to agricultural operations. The fuel tank or tanks of the trap wagon 
shall not exceed 1.000 gallons total capacity. 

1 1 . Any vehicle which is operated upon a highway only for the purpose 
of transporting agricultural products and is in no event operated along a 
highway for a total distance greater than one mile from the point of origin 
of the trip. 

12. A portable honey-extracting trailer or semi-trailer. 

1 3. A fertilizer nurse tank or trailer that is not self-propelled and which 
is moved unladen on the highway and auxiliary to the use of a spray or 
fertilizer applicator rig. 

14. Any cotton trailer when used on the highways for the exclusive 
purpose of transporting cotton from a farm to a cotton gin. and returning 
the empty trailer to such farm. 

1 5. A truck tractor or truck tractor and semi-trailer combination which 
is owned by a farmer and operated on the highways. ( 1 ) only incidental 
to a farming operation. (2) not for compensation, and (3) for a distance 
of not more than two miles (on the highway) each way. This subdivision 
applies only to truck tractors with a manufacturer's gross vehicle weight 
rating over 10,000 pounds that are equipped with all-wheel drive and 
off-highway traction tires on all wheels, and only to semi-trailers used 
in combination with such a truck tractor and exclusively in production or 
harvesting of tomatoes. The vehicles specified in this subdivision shall 
not be operated in excess of 25 miles per hour on the highways. 

1 6. Any farm tractor used upon a highway to draw a farm trailer carry- 
ing farm produce, or to draw any trailer or semi-trailer carrying other im- 
plements of husbandry, between farms, or from a farm to a processing or 
handling point and returning with or without the trailer. 
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Appendix B 



PARTIAL EXEMPTION CERTIFICATE 



STATE BOARD OF EQUALIZATION 



Qualified Sales and Purchases of Farm Equipment and Machinery 

NOTE: This is an exemption only from the state general fund portion of the sales and use tax rate. You are not relieved from your obligations for 
the loeal and distriet taxes on this transaction. This partial exemption also does not apply to any tax levied pursuant to Section 6051.2 and 6201.2 
of the Revenue and Taxation Code, or pursuant to Section 35 of article XIII of the California Constitution. This partial exemption also applies to 
lease payments made on or after September 1, 2001 . for tangible personal property even if the lease agreement was entered into prior to September 
1,2001. 



SELLKR'S/LKSSOR'S NAMK 



SELLKR'S/LKSSOR'S ADDRESS (Street, City, State, Zip Code) 



I. as the undersigned purchaser, hereby certify I am engaged in an agricultural business described in Codes 01 1 1 to 0291 of the Standard Industrial 
Classification (SIC) Manual, or I perform an agricultural service described in Codes 071 1 to 0783 of the SIC Manual for such classified persons. 
The property purchased or leased will be used primarily in producing and harvesting agricultural products in accordance with Revenue & Taxation 
Code Section 6356.5.' 

Type of Farm Equipment and Machinery (or parts-^ thereof)* 



*If you also want this certificate to be used as a blanket certificate for future purchases, describe generally the type of property you will 
be purchasing and ask your vendor to keep this certificate on file. If this is a specific partial exemption certificate, provide the purchase 
order or sales invoice number and a precise description of the property being purchased. 

I understand that if such property is not used in the manner qualifying for the partial exemption, or if I am not a qualified person, as applicable, that 
I am required by the Sales and Use Tax Law to report and pay the state tax measured by the sales price/rentals payable of the property to/by me. I 
also understand that this partial exemption certificate is in effect as of the date shown below and will remain in effect until revoked in writing. 



PURCHASER'S NAME OR COMPANY NAME (If applicable) 


DATE 


SIGNATURE (signature of the purchaser, purchaser's employee, or authorized representative of the purchaser) 


PERMIT NUMBER (If applicable)^ 


TITLE 


TELEPHONE NUMBER 


ADDRESS 


CITY 


STATE, ZIP 



1 . Vehicles that qualify as farm equipment and machinery, as defined in Regulation 1533.1(b)(1)(B), must be used exclusively in producing and harvesting agricultural 
products. 

2. If you are purchasing oil, grease, or lubricating or other qualifying fluids, indicate what percentage will be used in farm equipment and machinery performing qualified 
producing and harvesting activities. 

3. If you are not required to hold a seller's permit, please enter "Not Applicable." 
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§ 1533.2. Diesel Fuel Used In Farming Activities or Food 
Processing. 

(a) General. Commencing on and after September 1, 2001, Section 

6357. 1 of the Revenue and Taxation Code partially exempts from sales 
and use tax the sale of, and the storage, use, or other consumption in this 
state, of diesel fuel used in farming activities or food processing. The 
terms "farming activities" and "'food processing" are defined below. 

For the period commencing on September 1 , 2001 . and ending on De- 
cember 31, 2001, the partial exemption applies to the taxes imposed by 
Sections 6051 and 6201 of the Revenue and Taxation Code (4.759f), but 
does not apply to the taxes imposed pursuant to Sections 6051.2 and 

6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Sec- 
tion 35 of article XIII of the California Constitution. 

For the period commencing on January 1 , 2002, and ending on June 
30, 2004, the partial exemption applies to the taxes imposed by Sections 
605 1,605 1.3, 6201, and 6201.3 of the Revenue and Taxation Code (5%), 
but does not apply to the taxes imposed pursuant to Sections 605 1 .2 and 
6201 .2 of the Revenue and Taxation Code, the Bradley-Burns Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Sec- 
tion 35 of article XIII of the California Constitution. 

For the period commencing on July 1 , 2004. the partial exemption ap- 
plies to the taxes imposed by Sections 6051, 6051.3, 6051.5, 6201, 
6201 .3, and 6201.5 of the Revenue and Taxation Code (5.25%), but does 
not apply to the taxes imposed or administered pursuant to Sections 
6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley- 
Burns Uniform Local Sales and Use Tax Law, the Transactions and Use 
Tax Law, or Section 35 of article XIII of the California Constitution. 

(b) Definitions. For purposes of this regulation: 

(1) "Farming activities" mean a trade or business involving the cul- 
tivation of land or the raising or harvesting of any agricultural or horticul- 
tural commodity that may be legally sold to or offered for sale to others. 
These include the trade or business of operating a nursery or sod farm; 
the raising or harvesting of trees bearing fruit or nuts, or of other crops 
(e.g., grains, vegetables, or cotton); the raising of ornamental trees (other 
than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, 
training, and management of animals. The raising of animals includes the 
delivery of feed to the animal feeding operation, whether by the owner 
or the supplier of the feed. Operating a garden plot, orchard, or farm for 
the purpose of growing plants or animals for a person's own use shall not 
be considered a farming activity. Harvesting involves the gathering of 
any agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricul- 
tural commodity also includes the washing of the agricultural commod- 
ity, the inspection and grading of the agricultural commodity or live- 
stock, and the packaging of the agricultural commodity for shipment as 
well as those activities delineated in Codes 0723 and 0724 of the Stan- 
dard Industrial Classification Manual published by the United States Of- 
fice of Management and Budget, 1987 edition (hereafter SIC Manual). 
For purposes of this regulation, merely buying and reselling plants or ani- 
mals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or ani- 
mal, rather than the mere selling of a plant or animal, if the plant or animal 
is held for further cultivation and development prior to sale. In determin- 
ing whether a plant or animal is held for further cultivation and develop- 
ment prior to sale, consideration will be given to all of the facts and cir- 
cumstances, including: the value added by a person to the plant or animal 
through agricultural or horticultural processes; the length of time be- 
tween the person' s acquisition of the plant or animal and the time that the 
person makes the plant or animal available for sale; and in the case of a 
plant, whether the plant is kept in the container in which purchased, re- 
planted in the ground, or replanted in a series of larger containers as it is 
grown to a larger size. 

Farming activities also include the transportation and delivery of the 
agricultural or horticultural commodity, as described herein, from the 



trade or business that cultivated, raised or harvested the commodity to the 
marketplace, as described in subdivision (b)(5), and any empty haul re- 
lated to the transportation of that agricultural or horticultural commodity. 

Farming activities do not include food processing or transportation 
and delivery of processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to 
Grower A's field to pick up a load of tomatoes. The tomatoes are hauled 
to a processing plant. The hauler returns to the field with empty trailers. 
The sale of diesel fuel to the commercial hauler for use in this activity is 
partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to 
Grower A's field to pick up a load of fresh bell peppers. The bell peppers 
are sold to a grocery store and are delivered to the grocery store's dis- 
tribution center. At the distribution center, the hauler picks up a load of 
pallets to deliver to another customer. The sale of diesel fuel to the com- 
mercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale of diesel fuel to 
the commercial hauler for use in delivering the pallets is not partially ex- 
empt from tax. 

Example C: A nursery owner transports its horticultural products to a 
distribution center. After delivering the product, the nursery owner 
makes two stops. The first stop is to pick up fertilizer for use at the nurs- 
ery. The second stop is personal business unrelated to the nursery opera- 
tion. The sale of diesel fuel to the nursery owner for use in this example 
is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity pro- 
duced in a farming activity which includes, but is not limited to. trees 
bearing fruit or nuts, other crops, an ornamental tree, a vine, a bush, or 
sod. Sea plants are produced in a farming activity if they are tended and 
cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which 
includes, but is not limited to, any livestock, poultry or other bird, and fish 
or other sea life. Fish and other sea life are produced in a farming activity 
if they ai'e raised on a fish farm. A fish farm is an area where fish or other 
sea life are grown or raised as opposed to merely caught or harvested. 

(4) "Food processing" means the activities described in Industry 
Groups 201, 202, 203, 204, and 207, or Codes 2068 and 2084 of the SIC 
Manual. Food processing activities also includes transporting raw prod- 
uct, supplies and materials to the processing facility, transporting partial- 
ly processed food products between various divisions of the same food 
processing enuty for further processing operafions, and any empty hauls 
related to the transportafion of that product. Food processing does not in- 
clude transportation and delivery of processed food products to the mar- 
ketplace. A food processor is not required to be engaged 50 percent or 
more of the time in such activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, trans- 
ports unprocessed milk from a dairy farm to the cheese plant for proces- 
sing and then returns to the carrier's truck yard. The diesel used in this 
example is eligible for the partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufactur- 
er to the mill's facility, and then transports those sacks to other flour mills 
owned by the same entity. The diesel used to transport the sacks in this 
example is eligible for the partial sales tax exemption, but the transporta- 
tion of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the 
same food processing entity. Cannery A processes unprocessed tomatoes 
into tomato paste and then transports the paste to Cannery B for further 
processing. Cannery B processes the paste into tomato soup which is then 
transported to a grocery distribution warehouse. From the distribution 
warehouse the processed product is transported by the buyer to individu- 
al grocery stores and other distribution warehouses. Only the movement 
of paste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement of product to the first distribution 
center and to retail stores and other warehouses is not eligible for the ex- 
emption. 
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(5) "Marketplace" means the place where a commodity is sold for re- 
sale, at retail or for consumption at an animal feeding operation, notwith- 
standing any intervening activities to prepare the product for sale in the 
marketplace. Such preparation activities include, but are not limited to, 
cooling, sorting, inspection, grading, drying, packing, handling, wash- 
ing, slaughtering and butchering (except as otherwise described in Codes 
201 1 and 2015 of the SIC Manual), candling, sterilizing, freezing, pas- 
teurizing, homogenizing, and packaging. Producers of agricultural or 
horticultural products may prepare and market their products through a 
cooperative, joint venture, corporation or partnership in which they have 
a financial interest, or other such enterprises, and the diesel used in these 
enterprises to transport products to the marketplace is eligible for the 
sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel 
that is commonly or commercially known, sold or represented as diesel 
fuel No. 1-D or No. 2-D, pursuant to the specifications in American So- 
ciety for Testing and Materials Standard Specification for Diesel Fuel 
Oils ("ASTM") D 975-81, which is incorporated herein by reference. 
Diesel fuel, for purposes of this regulation only, also includes Environ- 
mental Protection Agency rated diesel fuel commonly known as "federal 
fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and 
food processing activities. "Diesel fuel" does not include gasoline, kero- 
sene, liquefied petroleum gas, natural gas in liquid or gaseous form, alco- 
hol, aviation fuel, except diesel fuel sold for use in aircraft designed for 
agricultural aerial applications that meets the specifications of ASTM D 
1655, jet fuel, bunker fuel, or other like substance used as a fuel. Qualify- 
ing diesel fuel shall be identified accordingly on the invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivi- 
sion (b)(1) or food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

( 1 ) In General. A person who purchases diesel fuel for use in a quali- 
fied activity from an in-state retailer, or an out-of state retailer obligated 
to collect use tax, must provide the retailer with a partial exemption cer- 
tificate in order for the retailer to claim the partial exemption. If the retail- 
er takes a partial exemption certificate timely and in good faith, as de- 
fined in subdivision (c)(5), from a person who purchases diesel fuel for 
use in a qualified activity, the partial exemption certificate relieves the 
retailer from the liability for the sales tax subject to parfial exemption un- 
der this regulation or the duty of collecting the use tax subject to parfial 
exemption under this regulation. A partial exempfion certificate will be 
considered timely if it is taken any time before the retailer bills the pur- 
chaser for the diesel fuel, any fime within the retailer's normal billing or 
payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 1 5 days after the date of purchase. A partial 
exemption certificate which is not taken timely will not relieve the retail- 
er of the liability for tax excluded by the partial exemption; however the 
retailer may present satisfactory evidence to the Board that the retailer 
sold the diesel fuel to a person that used it in a qualified activity. A partial 
exempfion from the sales and use tax under this part shall not be allowed 
unless the retailer claims the partial exempfion on its sales and use tax re- 
turn for the reporting period during which the transaction subject to the 
parfial exemption occurred. Where the retailer fails to claim the partial 
exemption as set forth above, the retailer may file a claim for refund as 
set forth in subdivision (e). 

The partial exemption cerfificate form set forth in Appendix A may be 
used to claim the parfial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial 
exemption certificate for each transacfion, a person who purchases diesel 
fuel for use in a qualified acfivity may issue a blanket partial exempfion 
certificate. The partial exempfion cerfificate form set forth in Appendix 
A may be used as a blanket partial exemption certificate. Appendix A 
may also be used as a specific partial exempfion cerfificate if the purchas- 
er provides the purchase order or sales invoice number and a precise de- 
scription of the property being purchased. A person who purchases diesel 
fuel for use in a qualified acfivity must include in the parfial exempfion 



certificate how much or what percentage of the diesel fuel purchased will 
be used in a qualified activity. If purchasing diesel fuel not qualifying for 
the parfial exemption, the purchaser must clearly state in documents such 
as a written purchase order, sales agreement, or contract that the sale or 
purchase is not subject to the blanket partial exemption certificate. 

(3) Form of Parfial Exempfion Certificate. Any document, such as a 
letter or purchase order, fimely provided by the purchaser to the seller 
will be regarded as a partial exemption certificate with respect to the sale 
or purchase of diesel fuel if it contains all of the following essential ele- 
ments: 

(A) The signature of the purchaser, purchaser's employee, or autho- 
rized representative of the purchaser. 

(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the pur- 
chaser is not required to hold a permit because the purchaser sells only 
property of a kind the retail sale of which is not taxable, e.g., food prod- 
ucts for human consumpfion, or because the purchaser makes no sales in 
this state, the purchaser must include on the certificate a sufficient ex- 
planation as to the reason the purchaser is not required to hold a Califor- 
nia seller's permit in lieu of a seller's permit number. 

(D) A statement of how much or what percentage of the diesel fuel pur- 
chased will be used in a qualified farming or food processing acfivity. 

(E) Date of execution of document. 

(4) Retenfion and Availability of Partial Exemption Cerfificates. A re- 
tailer must retain each partial exemption certificate received from a per- 
son who purchases diesel fuel for use in a qualified activity for a period 
of not less than four years from the date on which the retailer claims a par- 
fial exemption based on the partial exemption certificate. 

While the Board will not normally require the filing of the parfial ex- 
emption certificate with a sales and use tax return, when necessary for the 
efficient administration of the Sales and Use Tax Law, the Board may, 
on 30 days' written nofice, require a retailer to commence filing with its 
sales and use tax returns copies of all partial exemption certificates. The 
Board may also require, within 45 days of the Board's request, retailers 
provide the Board access to any and all partial exempfion certificates, or 
copies thereof, accepted for the purposes of supporting the partial exemp- 
fion. 

(5) Good Faith. A seller will be presumed to have taken a partial ex- 
emption certificate in good faith in the absence of evidence to the con- 
trary. A seller, without knowledge to the contrary, may accept a partial 
exemption certificate in good faith where the purchaser states that a cer- 
tain percentage of the diesel fuel purchased will be used in farming activi- 
fies or food processing. However, a partial exemption certificate cannot 
be accepted in good faith where the seller has knowledge that the diesel 
fuel is not subject to a parfial exemption, or will not be otherwise used 
in a parfially exempt manner. 

(d) Parfial Exemption Certificate for Use Tax. The partial exemption 
certificate must be completed by a person who purchases diesel fuel for 
use in a qualified acfivity to claim a parfial exempfion from use tax from 
an out-of-state retailer not obligated to collect the use tax. A partial ex- 
emption from the use tax shall not be allowed unless the purchaser or re- 
tailer claims the parfial exemption on its individual use tax return, sales 
and use tax return, or consumer u.se tax return for the reporting period 
during which the transacfion subject to the partial exemption occurred. 
Where the purchaser or retailer fails to claim the parfial exemption as set 
forth above, the purchaser or retailer may file a claim for refund as set 
forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a com- 
pleted parfial exemption cerfificate to the return. The purchaser who is 
registered with the Board as a retailer or consumer and files a sales and 
use tax return or consumer use tax return must, within 45 days of the 
Board's request, provide the Board access to any and all documents that 
support the claimed parfial exempfion. 

The partial exemption certificate form set forth in Appendix A may be 
used to claim the parfial exempfion. 

(e) Refund of Partial Exemption. 
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( 1 ) For the period commencing on September 1, 2001 , and ending on 
April 30, 2002, a person who purchases diesel fuel for use in a qualified 
activity may claim the partial exemption on qualified purchases from an 
in-state retailer or an out-of-state retailer obligated to collect the use tax 
by furnishing the retailer with a partial exemption certificate on or before 
July 3 1 . 2002. The retailer must refund the tax or tax reimbursement di- 
rectly to a purchaser of diesel fuel for use in a qualified activity or, at the 
purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who 
paid use tax on a qualified purchase and who failed to claim the partial 
exemption as provided by this regulation may file a claim for refund 
equal to the amount of the partial exemption that he or she could have 
claimed pursuant to this regulation. The procedure for filing a claim shall 
be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901 . For transactions subject to use tax, a person 
who purchases diesel fuel for use in a qualified activity filing a claim for 
refund of the partial exemption has the burden of establishing that he or 
she was entitled to claim the partial exemption with respect to the amount 
of refund claimed under this part. For transactions subject to sales tax, a 
person filing a claim for refund of the partial exemption has the burden 
of estaWishing that the purchaser of the diesel fuel otherwise met all the 
requirements of a person who purchases diesel fuel for use in a qualified 
activity at the time of the purchase subject to the refund claimed under 
this part. 

(f) Improper Use of Partial Exemption. Notwithstanding subdivision 
(a), tax applies to any sale of, and the storage, use, or other consumption 
in this state of diesel fuel that is used in a manner not qualifying for the 
partial exemption under this regulation. 



(g) Purchaser's Liability for the Payment of Sales Tax. 

( 1 ) If a purchaser timely submits a copy of a partial exemption certifi- 
cate to the retailer or partial exemption certificate for use tax to the Board, 
and then uses the diesel fuel in a manner not qualifying for the partial ex- 
emption, the purchaser shall be liable for payment of the sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer 
making a retail sale of the diesel fuel at the time the diesel fuel was so 
removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in 
good faith by the retailer or a partial exemption certificate for use tax to 
the Board for diesel fuel that does not qualify for the partial exemption 
is liable for payment of the sales tax, with applicable interest, to the same 
extent as if the purchaser were a retailer making a retail sale of the diesel 
fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by 
the person who purchases diesel fuel for use in a qualified activity as evi- 
dence that the diesel fuel purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1, 
2001. 

NOTH: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6357.1, Revenue and Taxation Code. 

History 

1. New section and Appendix A filed 7-3-2002; operative 9-1-2001 (Register 
2002. No. 27). 

2. Change without regulatory effect amending subsections (a), (g) and (i) filed 
8-17-2004 pursuant to section 100, title 1, California Code of Regulations 
(Register 2004, No. 34). 
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Appendix A 
PARTIAL EXEMPTION CERTIFICATE STATE BOARD OF EQU ALIZATK )N 

Qualified Sales and Purchases of Diesel and Farm Equipment and Machinery 

NOTE: This is an exemption only from the state general fund portion of the sales and use tax rate. You are not relieved from your obligations for the local and district 
taxes on this transaction. This partial exemption also does not apply to any tax levied pursuant to Section 6051.2 and 6201.2 of the Revenue and Taxation Code, or 
pursuant to Section 35 of article XIII of the California Constitution. This partial exemption also applies to lease payments made on or after September 1 , 2001 , for tangible 
personal property even if the lease agreement was entered int(i prior to September 1 . 2001 . 



SELLER'S/LESSOR'S NAME 


SELLER'S/LESSOR'S ADDRESS (Street 


City, 


State, 


Zip Code) 





Diesel Fuel Used in Farming Activities or Food Processing* - 1 as the undersigned purchaser, hereby certify that of the diesel purchased, . ^k 

will be used in qualified farming activities or food processing in accordance with Revenue and Taxation Code Section 6357.1. 

Farm Equipment and Machinery (or parts^ thereof)* - 1 as the undersigned purchaser, hereby certify I am engaged in an agricultural business 
described in Codes 01 1 1 to 0291 of the Standard Industrial Classification (SIC) Manual, or I perform an agricultural service described in Codes 071 1 
to 0783 of the SIC Manual for such classified persons. The property purchased or leased will be used primarily in producing and harvesting agricultur- 
al products in accordance with Revenue & Taxation Code Section 6356.5.- 



Type of Farm Equipment and Machinery (or parts thereof) 



*If you also want this certificate to be used as a blanket certificate for future purchases, describe generally the type of property you will be purchasing 
and ask your vendor to keep this certificate on file. If this is a specific partial exemption certificate, provide the purchase order or sales invoice number 
and a precise description of the property being purchased. 

I understand that if such property is not used in the manner qualifying for the partial exemption, or if I am not a qualified person, as applicable, that 
I am required by the Sales and Use Tax Law to report and pay the state tax measured by the sales price/rentals payable of the property to/by me. I 
also understand that this partial exemption certificate is in effect as of the date shown below and will remain in effect until revoked in writing. 



PURCHASER'S NAME OR COMPANY NAME (if applicable) 


DATE 


SIGNATURE (signature of the purchaser, purchaser's employee, or authorized representative of the purchaser) 


TELEPHONE NUMBER 


TITLE 


PERMIT NUMBER (If applicable)'' 


ADDRESS 


CITY 


STATE, ZIP 



1 . If you are purchasing oil, grease, or lubricating or other qualifying fluids, indicate what percentage will be used in farm equipment and machinery performing quali- 
fied producing and harvesting activities. 

2. Vehicles that qualify as farm equipment and machinery, as defined in Regulation 1 533. 1 (b)(1)(B), must be used exclusively in producing and harvesting agricultural 
products. 

3. If you are not required to hold a seller's permit, please enter "Not Applicable." 
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§ 1534. Timber Harvesting Equipment and Machinery. 

(a) General. Commencing on and after September 1. 2001, section 
6356.6 of the Revenue and Taxation Code partially exempts from sales 
and use tax the sale of, and the storage, use. or other consumption in this 
state, of off-road commercial timber harvesting equipment and machin- 
ery, and parts of ofl-road commercial timber harvesting equipment and 
machinery, that are purchased by a qualified person for use primarily in 
timber harvesting. The terms "off-road commercial timber harvesting 
equipment and machinery," "parts of off-road commercial timber har- 
vesting equipment and machinery," "qualified person." and "commer- 
cial timber harvesting operations" are defined below. 

For the period commencing on September 1 , 2001 , and ending on De- 
cember 31, 2001, the partial exemption applies to the taxes imposed by 
sections 605 1 and 6201 of the Revenue and Taxation Code {4.15%}. but 
does not apply to the taxes imposed pursuant to sections 6051.2 and 
6201 .2 of the Revenue and Taxation Code, the Bradley-Burns Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or sec- 
tion 35 of article XIII of the California Constitution. 

For the period commencing on January 1 . 2002, and ending on June 
30, 2004, the partial exemption applies to the taxes imposed by sections 
605 1 , 605 1 .3, 620 1 , and 6201 .3 of the Revenue and Taxation Code (5%), 
but does not apply to the taxes imposed pursuant to sections 6051.2 and 
6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or sec- 
tion 35 of article XIII of the California Constitution. 

For the period commencing on July 1 , 2004, the partial exemption ap- 
plies to the taxes imposed by sections 6051, 6051.3. 6051.5, 6201, 
6201 .3, and 6201 .5 of the Revenue and Taxation Code (5.25%), but does 
not apply to the taxes imposed or administered pursuant to sections 
6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley- 
Burns Uniform Local Sales and Use Tax Law, the Transactions and Use 
Tax Law, or section 35 of article XIII of the California Constitution. 

(b) Definitions. For purposes of this regulation: 

( 1 ) "Commercial timber harvesting operations" means the cutting or 
removal or both of timber or other solid wood forest products, from tim- 
berlands for commercial purposes, together with all the work incidental 
thereto, including but not limited to, construction and maintenance of 
roads, fuel breaks, firebreaks, stream crossings, landings, skid trails, beds 
for the falling of trees, fire hazard abatement, reforestation, and site prep- 
aration that involves disturbance of soil or burning of vegetation follow- 
ing timber harvesting activities. Such activities include, but are not lim- 
ited to, bucking, bunching, chipping, debarking, delimbing, felling, 
forwarding, loading, piling, skidding, slashing, topping and yarding op- 
erations performed on timber. Commercial timber harvesting operations 
do not include the use of timber in processing activities or other activities 
resulting in the creation of other commercial wood products for sale to 
others, including, without limitation, milling, planing, carving, paper 
manufacturing, the treating of wood with creosote or other preservatives 
to prevent decay or protect against fire, or the packaging of wood chips 
for use in preparing food. 

(2) "Off-road commercial timber harvesting equipment and machin- 
ery" means any new or used device, that may be powered by an internal 
combustion engine, electric motor, or otherwise, that is necessary in 
complying with any operational requirements of federal, state, or local 
government laws and regulations and is designed primarily for use off the 
highways, to propel, move, draw or cut timber in commercial timber har- 
vesting operations. Such items include, but are not limited to, chainsaws, 
slashers, debarkers, harvesters, forwarders, feller-bunchers, cable yard- 
ing equipment, yarders, loading helicopters, chippers, bulldozers; load- 
ing equipment used to lift and move the equipment; graders; water trucks 
and similar logging road building and maintenance equipment; fuel stor- 
age equipment, site preparation equipment; all-terrain vehicles; fire 
fighting and safety equipment; timber harvest preparation equipment; re- 
forestation tools and equipment; loaders; carriages; skidders; mobile 
metal spars; delimbers; chokers; steel cables; grapples; front-end load- 
ers, and tractors or rubber tire skidders and other equipment used to fell, 



delimb. cross-cut, measure, sort, bunch, move and load timber for trans- 
port to roadside. 

Off-road commercial timber harvesting equipment and machinery 
does not include junction boxes, switches, conduit and wiring, valves, 
pipes, tubing incorporated into fixed works, buildings, or other struc- 
tures, whether or not such items are used solely or partially in connection 
with the operation of equipment and machinery. Off-road commercial 
timber harvesting equipment and machinery also does not include sup- 
plies such as articles of clothing, fuels, real property, materials or fixtures 
within the meaning of subdivisions (a)(4) and (a)(5), respectively, of 
Regulation 1521, Construction Contractors, including such items set 
forth in Appendix A and B of Regulation 1521. 

(3) "Parts of off-road commercial timber harvesting equipment and 
machinery" means: 

(A) All component parts and contrivances include, but are not limited 
to, belts, shafts, pipes, hoses and moving parts, that are parts of off-road 
commercial timber harvesting equipment and machinery as defined in 
subdivision (b)(2) that can be separated from the off-road commercial 
timber harvesting equipment and machinery and replaced. Parts of off- 
road commercial timber harvesting equipment and machinery do not in- 
clude items that are consumed (e.g., burned, evaporate, dissolve, dissi- 
pate) through the regular use of the off-road commercial timber 
harvesting equipment and machinery (e.g., gasoline, cleaning agents, 
solutions, chemicals) which are ordinarily supplies; however, lubricants 
and fluids not consumed (e.g., engine oil not consumed as part of fuel for 
a two-stroke engine) is regarded as a component part. 

(B) All repair and replacement parts for off-road commercial timber 
harvesting equipment and machinery as defined in subdivision (b)(2) 
which replace previous parts and can include parts that are identical to 
the parts they replace as well as parts that are different from the ones they 
replace, such as replacement parts added for the purpose of improving or 
modifying the off-road commercial timber harvesting equipment and 
machinery, whether purchased separately or in conjunction with a com- 
plete machine and regardless of whether the machine or component parts 
are assembled by a qualified person or another person. Parts of off-road 
commercial timber harvesting equipment and machinery do not include 
tangible personal property used in effectuating the repair of any timber 
harvesting equipment and machinery such as a wrench used to replace a 
spark plug, except tools used for repair that are designed exclusively for 
specific off-road commercial timber harvesting equipment and machin- 
ery. 

(C) All equipment or devices used or required to operate, control, reg- 
ulate, or maintain the machinery including, without limitation, comput- 
ers, data processing equipment, and computer software, including both 
operating programs and application programs. Parts of off-road com- 
mercial timber harvesting equipment and machinery do not include tan- 
gible personal property used primarily in the administration, manage- 
ment, or marketing of timber harvesting operations. 

(4) "Primarily" means used 50 percent or more of the time. As used 
herein, the qualified property has to be designed for use 50 percent or 
more of the time off-road in commercial fimber harvesting operations 
and be used 50 percent or more of the Ume in timber harvesting. 

(5) "Qualified person" means a person engaged in commercial timber 
harvesting operations. A qualified person is not required to be engaged 
50 percent or more of the time in commercial timber harvesting opera- 
tions. 

(6) "Qualified property" means off-road commercial timber harvest- 
ing equipment and machinery, and the parts thereof, as defined in subdi- 
visions (b)(2) and (b)(3) used primarily in fimber harvesfing. 

(7) "Timber" means trees of any species maintained for eventual har- 
vest for forest products or other forest purposes, whether planted or of 
natural growth, standing or down, including Christmas trees, on privately 
or publicly owned land, but does not mean nursery stock. 

(8) "Timberland" means privately or publicly owned land which is de- 
voted to and used for growing or timber harvesting, or for growing and 



Page 92 J2 



Register 2004, No. 34; 8-20-2004 



Title 18 



State Board of Equalization — Business Taxes 



?j 1534 



timber harvesting and compatible uses, and which is capable of growing 
an average annual volume of wood fiber of at least 1 5 cubic feet per acre, 
(c) Partial Exemption Certificates. 

( 1 ) In General. Qualified persons who purchase or lease qualified 
property from an in-state retailer, or an out-of state retailer obligated to 
collect use tax, must provide the retailer with a partial exemption certifi- 
cate in order for the retailer to claim the partial exemption. If the retailer 
takes a partial exemption certificate timely and in good faith, as defined 
in subdivision (c)(5), from a qualified person, the partial exemption cer- 
tificate relieves the retailer from the liability for the sales tax subject to 
exemption under this regulation or the duty of collecting the use tax sub- 
ject to exemption under this regulation. A partial exemption certificate 
will be considered timely if it is taken any time before the retailer bills 
the purchaser for the qualified properly, any time within the retailer's 
normal billing or payment cycle, any time at or prior to delivery of the 
qualified property to the purchaser, or no later than 1 5 days after the date 
of purchase. A partial exemption certificate that is not taken timely will 
not relieve the retailer of the liability for tax excluded by the partial ex- 
emption; however the retailer may present satisfactory evidence to the 
Board that the retailer sold the specific property to a qualified person and 
the property was primarily used in a qualifying manner. A partial exemp- 
tion from the sales and use tax under this part shall not be allowed unless 
the retailer claims the partial exemption on its sales and use tax return for 
the reporting period during which the transaction subject to the partial ex- 
emption occurred. Where the retailer fails to claim the partial exemption 
as set forth above, the retailer may file a claim for refund as set forth in 
subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be 
used to claim the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial 
exemption certificate for each transaction, a qualified person may issue 
a blanket partial exemption certificate. The partial exemption certificate 
form set forth in Appendix A may be used as a blanket partial exemption 
certificate. Appendix A may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice 
number and a precise description of the property being purchased. Quali- 
fied persons must include in the partial exemption certificate a descrip- 
tion of the qualified property. If purchasing tangible personal property 
not qualifying for the partial exemption, the qualified person must clearly 
state in documents such as a written purchase order, sales agreement, 
lease, or contract that the sale or purchase is not subject to the blanket par- 
tial exemption certificate. 

(3) Form of Partial Exemption Certificate. Any document, such as a 
letter or purchase order, timely provided by the purchaser to the seller 
will be regarded as a partial exemption certificate with respect to the sale 
or purchase of the property described in the document if it contains all of 
the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or autho- 
rized representative of the purchaser. 

(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the pur- 
chaser is not required to hold a permit because the purchaser sells only 
property of a kind the retail sale of which is not taxable, e.g., food prod- 
ucts for human consumption, or because the purchaser makes no sales in 
this state, the purchaser must include on the certificate a sufficient ex- 
planation as to the reason the purchaser is not required to hold a Califor- 
nia seller's permit in lieu of a seller's permit number. 

(D) A statement that the purchaser is engaged in commercial timber 
harvesting operations, and that the property purchased is primarily de- 
signed for off-road use in commercial timber harvesting operations and 
will be used primarily in timber harvesting. 

(E) Description of property purchased. 

(F) Date of execution of document. 

(4) Retention and Availability of Partial Exemption Certificates. A re- 
tailer must retain each partial exemption certificate received from a quali- 
fied person for a period of not less than four years from the date on which 



the retailer claims a partial exemption based on the partial exemption cer- 
tificate. 

While the Board will not normally require the filing of the partial ex- 
emption certificate with a sales and use tax return, when necessary for the 
efficient administration of the Sales and Use Tax Law , the Board nia\ on 
30 days' written notice, require a retailer to commence filing with its 
sales and use tax returns copies of all partial exemption certificates. Tlie 
Board may also require, within 45 days of the Board's request, retailers 
provide the Board access to any and all partial exemption certificates, or 
copies thereof, accepted for the purposes of supporting the partial exemp- 
tion. 

(5) Good Faith. A seller will be presumed to have taken a partial ex- 
emption certificate in good faith in the absence of evidence to the con- 
trary. A seller, without knowledge to the contrary, may accept a partial 
exemption certificate in good faith where a qualified person states that 
he or she is engaged in commercial timber harvesting operations and 
states that the property purchased is primarily designed for off-road use 
in commercial timber harvesting operations and will be used primarily 
in timber harvesting. If the qualified person is buying property of a kind 
not normally used in Umber harvesting, the seller should require a state- 
ment as to how the specific property purchased will be used. However, 
an exemption certificate cannot be accepted in good faith where the seller 
has knowledge that the property is not subject to a partial exemption, or 
will not be otherwise used in a partially exempt manner. 

(d) Partial Exemption Certificate for Use Tax. The partial exemption 
certificate must be completed by a qualified person to claim a partial ex- 
emption from use tax on purchases of qualified property from an out-of- 
state retailer not obligated to collect the use tax. A partial exemption from 
the use tax shall not be allowed unless the purchaser or retailer claims the 
partial exemption on its individual use tax return, sales and use tax return, 
or consumer use tax return for the reporting period during which the 
transaction subject to the partial exemption occurred. Where the purchas- 
er or retailer fails to claim the partial exemption as set forth above, the 
purchaser or retailer may file a claim for refund as set forth in subdivision 
(e). 

The purchaser who files an individual use tax return must attach a com- 
pleted partial exemption certificate to the return. The purchaser who is 
registered with the Board as a retailer or consumer and files a sales and 
use tax return or consumer use tax return must, within 45 days of the 
Board's request, provide the Board access to any and all documents that 
support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be 
used to claim the partial exemption. 

(e) Refund of Partial Exempfion. 

(1) For the period commencing on September 1, 2001, and ending on 
June 30, 2002, a qualified person may claim the partial exemption on 
qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial ex- 
emption certificate on or before September 30, 2002. The retailer must 
refund the tax or tax reimbursement directly to the purchaser or, at the 
purchaser' s sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who 
paid use tax on a qualified purchase and who failed to claim the partial 
exemption as provided by this regulation may file a claim for refund 
equal to the amount of the partial exemption that he or she could have 
claimed pursuant to this regulation. The procedure for filing a claim shall 
be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a quali- 
fied person filing a claim for refund of the partial exemption has the bur- 
den of establishing that he or she was entitled to claim the partial exemp- 
tion with respect to the amount of refund claimed under this part. For 
transactions subject to sales tax, a person filing a claim for refund of the 
partial exemption has the burden of establishing that the purchaser of the 
qualified properly otherwise met all the requirements of a qualified per- 
son at the time of the purchase subject to the refund claimed under this 
part. 
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(f) Improper Use of Partial Exemption. 

( 1 ) Property Used In a Manner Not Qualifying for the Partial Exemp- 
tion. Notwithstanding subdivision (a), tax applies to any sale of, and the 
storage, use. or other consumption in this state of tangible personal prop- 
erty that is used in a manner not qualifying for the partial exemption un- 
der this regulation. 

(2) Purchases By Non-Qualified Persons. Notwithstanding subdivi- 
sion (a), tax applies to any sale of, and the storage, use, or other consump- 
tion in this state of tangible personal property if a purchaser is not a quali- 
fied person. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

( 1 ) If a purchaser timely submits a copy of a partial exemption certifi- 
cate to the retailer or partial exemption certificate for use tax to the Board, 
and then uses that tangible personal property in a manner not qualifying 
for the partial exemption, the purchaser shall be liable for payment of the 
sales tax, with applicable interest, to the same extent as if the purchaser 
were a retailer making a retail sale of the property at the time the property 
was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in 
good faith by the retailer or a partial exemption certificate for use tax to 
the Board for tangible personal property that does not qualify for the par- 
tial exemption is liable for payment of the sales tax. with applicable inter- 
est, to the same extent as if the purchaser were a retailer making a retail 
sale of the property at the time the property was purchased. 

(h) Leases to Qualifying Persons. 

( 1 ) Leases — In General. Leases of tangible personal property which 
are classified as "continuing sales" and "continuing purchases" of tangi- 
ble personal property, in accordance with Regulation 1660, "Leases of 
Tangible Personal Property - In General," may qualify for the partial ex- 
emption subject to all the limitations and conditions set forth in this regu- 
lation. This partial exemption may apply to rentals payable paid by a 
qualified person on or after September 1 , 2001 with respect to a lease of 
qualified property to the qualified person, which qualified property is 
used primarily in timber harvesting, notwithstanding the fact that the 



lease was entered into prior to the effective date of this regulation. For 
purposes of this subdivision, a non-qualified person may purchase prop- 
erty for resale and subsequently lease the property to a qualified person 
subject to the partial exemption. 

(2) Leases — Acquisition Sale and Leaseback. A qualified person will 
be regarded as having paid sales tax reimbursement or use tax with re- 
spect to that qualified person's purchase of property, within the meaning 
of those words as they are used in section 6010.65 of the Revenue and 
Taxation Code, if the qualified person has paid all applicable taxes with 
respect to the acquisition of the property, notwithstanding the fact that the 
sale and purchase of the property may have been subject to the partial ex- 
emption from tax provided by this regulation. 

(3) Subsequent Lease of Property Acquired Subject to Partial Exemp- 
tion. If a qualified person has acquired property subject to the partial ex- 
emption provided by this regulation and has paid all applicable taxes at 
that acquisition, the property will be regarded as property as to which 
sales tax reimbursement or use tax has been paid, and the subsequent 
lease of that property will not be subject to tax measured by rentals pay- 
able. 

(i) Records. Adequate and complete records must be maintained by the 
qualified person as evidence that the qualified property purchased was 
primarily designed for off-road use in commercial timber harvesting op- 
erations and was used by the qualified person primarily in timber harvest- 
ing. 

(j) Operative Date. This regulation is operative as of September I. 
2001. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6356.6, Revenue and Taxation Code. 

History 

1. New section and Appendix A filed 9-3-2002; operative 10-3-2002 (Register 
2002. No. 36). 

2. Change without regulatory effect amending subsection (a) filed 8-1 8-2004 pur- 
suant to section 1 00, title 1 . California Code of Regulations (Register 2004, No. 
34). 
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Appendix A 



I'ARTIAL EXEMPTION CERTIFICATE 



STATE BOARD OF EQUALIZATION 



Qualified Sales and Purchases of Timber Harvesting Equipment and Machinery 

NOTE: This is an exemption only from the state general fund portion of the sales and use tax rate. You are not relieved from 
your obligations for the local and district taxes on this transaction. This partial exemption also does not apply to any tax levied 
pursuant to section 605 1 .2 and 6201 .2 of the Revenue and Taxation Code, or pursuant to section 35 of article XIII of the California 
Constitution. This partial exemption also applies to lease payments made on or after September 1, 2001, for tangible personal 
property even if the lease agreement was entered into prior to September 1, 2001. 



SKLLKR'S/LHSSOR'S NAME 



SHLLER'S/LKSSOR'S ADDRESS (Street, City, State, Zip Code) 



I, as the undersigned purchaser, hereby certify I am engaged in commercial timber harvesting operations. The property purchased 
or leased is primarily designed for off-road use in commercial timber harvesting operations and will be used primarily in timber 
harvesting in accordance with Revenue & TaxaUon Code section 6356.6. 

Type of Timber Harvesting Equipment and Machinery (and the parts^ thereof)* 

'■if you also want this certificate to be used as a blanket certificate for future purchases, describe generally the type of property 
you will be purchasing and ask your vendor to keep this certificate on file. If this is a specific partial exemption certificate, provide 
the purchase order or sales invoice number and a precise description of the property being purchased. 

I understand that if such property is not used in the manner qualifying for the partial exemption, or if I am not a qualified person, as 
applicable, that I am required by the Sales and Use Tax Law to report and pay the state tax measured by the sales price/rentals payable of 
the property to/by me. I also understand that this partial exemption certificate is in effect as of the date shown below and will remain in 
effect until revoked in wridng. 



PURCHASER'S NAME OR COMPANY NAME (if applicable) 


DATE 


SIGNATURE (signature of the purchaser, purchaser's employee, or authorized representative of the purchaser) 


PERMIT NUMBER (If applicable)^ 


TITLE 




TELEPHONE NUMBER 


ADDRESS 


CITY 


STATE, ZIP 



' If you are purchasing oil, grease, or lubricating or other qualifying fluids, indicate what percentage will be used in timber harvesting equipment and machinery perform- 
ing qualified timber harvesting activities. 
- If you are not required to hold a seller's permit, please enter "Not Applicable." 
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§1535. Racehorse Breeding Stock. 

(a) General. Commencing on and after September 1, 2001, section 
6358.5 of the Revenue and Taxation Code partially exempts from sales 
and use tax the sale of, and the storage, use, or other consumption in this 
state, of racehorse breeding stock purchased for use by a qualified per- 
son. The terms "racehorse breeding stock" and "qualified person" are de- 
fined below. 

For the period commencing on September 1 . 2001 and ending Decem- 
ber 31, 2001, the partial exemption applies to the taxes imposed by sec- 
tions 605 1 and 620 1 of the Revenue and Taxation Code (4.759f ), but does 
not apply to the taxes imposed pursuant to sections 605 1 .2 and 620 1 .2 of 
the Revenue and Taxation Code, the Bradley-Burns Uniform Local 
Sales and Use Tax Law, the Transactions and Use Tax Law, or section 
35 of article XIII of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 
30, 2004, the partial exemption applies to the taxes imposed by sections 
605 1 , 605 1 .3, 620 1 , and 6201 .3 of the Revenue and Taxation Code (5%), 
but does not apply to the taxes imposed pursuant to sections 6051.2 and 
6201 .2 of the Revenue and Taxation Code, the Bradley-Bums Uniform 
Local Sales and Use Tax Law, the Transactions and Use Tax Law, or sec- 
lion 35 of article XIII of the California Constitution. 

For the period commencing on July 1 , 2004, the partial exemption ap- 
plies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6201, 
6201 .3, and 6201 .5 of the Revenue and Taxation Code (5.25'7f ), but does 
not apply to the taxes imposed or administered pursuant to sections 
6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley- 
Burns Uniform Local Sales and Use Tax Law, the Transactions and Use 
Tax Law, or section 35 of article XIII of the California Constitution. 

(b) Definitions. For purposes of this regulation: 

(1) "Qualified person" means a person who purchases racehorse 
breeding stock solely with the intent and purpose of breeding. 

(2) "Qualified property" means racehorse breeding stock, as defined 
in subdivision (b)(3). 

(3) "Racehorse breeding stock" means a live horse that meets all of the 
following criteria: 

(A) Is or will be eligible to participate in a horseracing contest in 
California wherein pari-mutuel wagering is permitted under rules and 
regulations prescribed by the California Horse Racing Board. 

(B) Is capable of producing foals which will be eligible to participate 
in a horseracing contest in California wherein pari-mutuel wagering is 
permitted under rules and regulations prescribed by the California Horse 
Racing Board. 

(C) Is or was registered with an agency recognized by the California 
Horse Racing Board and such registering agency does not register the 
horse as ineligible for breeding stock. Agencies currently recognized are 
The Jockey Club. The American Quarter Horse Association, The United 
States Trotting Association, The Appaloosa Horse Club, The Arabian 
Horse Registry of America, and the American Paint Horse Association. 

Racehorse breeding stock does not include any horse over four years 
old, or five years old in the case of an Arabian horse, that has neither par- 
ticipated in or trained for a horserace contest on which pari-mutuel wa- 
gering is permitted, nor been used for breeding purposes in order to pro- 
duce racehorses. 

(4) "Solely" means 100 percent or "only." 

(c) Partial Exemption Certificates. 

(1) In General. Qualified persons who purchase or lease qualified 
property from an in-state retailer, or an out-of-state retailer obligated to 
collect use tax, must provide the retailer with a partial exemption certifi- 
cate in order for the retailer to claim the partial exemption. If the retailer 
takes a partial exemption certificate timely and in good faith, as defined 
in subdivision (c)(5), from a qualified person, the partial exemption cer- 
fificate relieves the retailer from the liability for the sales tax subject to 
exemption under this regulaUon or the duty of collecting the use tax sub- 
ject to exemption under this regulation. A partial exemption certificate 
will be considered timely if it is taken any Ume before the retailer bills 
the purchaser for the qualified property, any time within the retailer's 



normal billing or payment cycle, any time at or prior to delivery of the 
qualified property to the purchaser, or no later than 1 5 days after the date 
of purchase. A partial exemption cerfificate which is not taken timely will 
not relieve the retailer of the liability for tax excluded by the partial ex- 
emption; however the retailer may present satisfactory evidence to the 
Board that the retailer sold the specific property to a qualified person and 
the property was used in a qualifying manner. A partial exemption from 
the sales and use tax under this part shall not be allowed unless the retailer 
claims the partial exemption on its sales and use tax return for the report- 
ing period during which the transaction subject to the partial exemption 
occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivi- 
sion (e). 

The partial exemption certificate form set forth in Appendix A may be 
used to claim the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial 
exemption certificate for each transaction, a qualified person may issue 
a blanket partial exemption certificate. The partial exemption certificate 
form set forth in Appendix A may be used as a blanket partial exemption 
cerfificate. Appendix A may also be used as a specific partial exemption 
cerfificate if the purchaser provides the purchase order or sales invoice 
number of the property being purchased. Qualified persons must include 
in the partial exemption certificate a description of the qualified property. 
If purchasing tangible personal property not qualifying for the partial ex- 
emption, the qualified person must clearly state in documents such as a 
written purchase order, sales agreement, lease, or contract that the sale 
or purchase is not subject to the blanket parfial exempfion certificate. 

(3) Form of Partial Exemption Cerfificate. Any document, such as a 
letter or purchase order, timely provided by the purchaser to the seller 
will be regarded as a parfial exemption certificate with respect to the sale 
or purchase of the property described in the document if it contains all of 
the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or autho- 
rized representative of the purchaser. 

(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the pur- 
chaser is not required to hold a permit because the purchaser sells only 
property of a kind the retail sale of which is not taxable, e.g., food prod- 
ucts for human consumption, or because the purchaser makes no sales in 
this state, the purchaser must include on the certificate a sufficient ex- 
planation as to the reason the purchaser is not required to hold a Califor- 
nia seller's permit in lieu of a seller's permit number. 

(D) A statement that the property purchased is capable of reproduc- 
fion. 

(E) A statement that the purchaser will use the property solely for the 
purpose of breeding. 

(F) A descripdon of the property purchased. 

(G) Date of execution of the document. 

(4) Retendon and Availability of Parfial Exemption Certificates. A re- 
tailer must retain each partial exempfion certificate received from a quali- 
fied person for a period of not less than four years from the date on which 
the retailer claims a partial exemption based on the partial exempfion cer- 
dficate. 

While the Board will not normally require the filing of the pardal ex- 
empfion certificate with a sales and use tax return, when necessary for the 
efficient administradon of the Sales and Use Tax Law, the Board may on 
30 days written notice, require a retailer to commence filing with its sales 
and use tax returns copies of all pardal exempfion certificates. The Board 
may also require that, within 45 days of the Board' s request, retailers pro- 
vide the Board access to any and all partial exemption certificates, or co- 
pies thereof, accepted for the purposes of supporting the partial exemp- 
fion. 

(5) Good Faith. A seller will be presumed to have taken a partial ex- 
empfion certificate in good faith in the absence of evidence to the con- 
trary. A seller, without knowledge to the contrary, may accept a parfial 
exempfion certificate in good faith where a qualified person states that 
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he or she is purchasing the qualified property solely with the intent and 
purpose of breeding. If the qualified person is buying a horse of a kind 
not normally used to breed racehorses, the seller should require a state- 
ment as to how the specific property purchased will be used. However, 
a partial exemption certificate cannot be accepted in good faith where the 
seller has knowledge that the property is not subject to the partial exemp- 
tion, or will not be otherwise used in a partially exempt manner. 

(d) Partial Exemption Certificate for Use Tax. The partial exemption 
certificate must be completed by a qualified person to claim a partial ex- 
emption from use tax on purchases of qualified property from an out-of- 
state retailer not obligated to collect the use tax. A partial exemption from 
the use tax shall not be allowed unless the purchaser or retailer claims the 
partial exemption on its individual use tax return, sales and use tax return, 
or consumer use tax return for the reporting period during which the 
transaction subject to the partial exemption occurred. Where the purchas- 
er or retailer fails to claim the partial exemption as set forth above, the 
purchaser or retailer may file a claim for refund as set forth in subdivision 
(e). 

The purchaser who files an individual use tax return must attach a com- 
pleted partial exemption certificate to the return. The purchaser who is 
registered with the Board as a retailer or consumer and files a sales and 
use tax return or consumer use tax return must, within 45 days of the 
Board's request, provide the Board access to any and all documents that 
support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be 
used to claim the partial exemption. 

(e) Refund of Partial Exemption. 

( 1 ) For the period commencing on September 1 , 2001 , and ending on 
December 31, 2002, a qualified person may claim the partial exemption 
on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial ex- 
emption certificate on or before March 3 1 , 2003. The retailer must refund 
the tax or tax reimbursement directly to the qualified purchaser of quali- 
fied property or, at the purchaser's sole option, the purchaser may be 
credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who 
paid use tax on a qualified purchase and who failed to claim the partial 
exemption as provided by this regulation may file a claim for refund 
equal to the amount of the partial exemption that he or she could have 
claimed pursuant to this regulation. The procedure for filing a claim shall 
be the same as for other claims for refund filed pursuant to Revenue and 
Taxafion Code section 6901. For transactions subject to use tax, a quali- 
fied person filing a claim for refund of the parUal exemption has the bur- 
den of establishing that he or she was enfitled to claim the partial exemp- 
tion with respect to the amount of refund claimed under this part. For 
transactions subject to sales tax, a person filing a claim for refund of the 
pardal exemption has the burden of establishing that the purchaser of the 
qualified property otherwise met all the requirements of a qualified per- 
son at the time of the purchase subject to the refund claimed under this 
part. 

(f) Improper Use of Partial Exempdon. 

(1) Property Used in a Manner Not Qualifying for the Partial Exemp- 
tion. Notwithstanding subdivision (a), tax applies to any sale of, or the 
storage, use, or other consumpfion in this state of tangible personal prop- 
erty that is used in a manner not qualifying for the partial exemption un- 
der this regulaUon. 

(2) Purchases By Non-Qualified Persons. Notwithstanding subdivi- 
sion (a), tax applies to any sale of, and the storage, use, or other consump- 



tion in this state of tangible personal property if a purchaser is not a quali- 
fied person. 

(g) Purchaser's LiabiHty for the Payment of Tax. 

( 1 ) If a purchaser timely submits a copy of a partial exemption certifi- 
cate to the retailer or partial exemption certificate for use tax to the Board, 
and then uses that tangible personal property in a manner not qualifying 
for the parUal exemption, the purchaser shall be liable for payment of the 
tax. with applicable interest, to the same extent as if the purchaser were 
a retailer making a retail sale of the property at the time the property was 
so removed, converted, or used. 

(2) A purchaser providing a partial exempdon certificate accepted in 
good faith by the retailer or a partial exemption certificate for use tax to 
the Board for tangible personal property that does not qualify for the par- 
tial exemption is liable for payment of the tax. with applicable interest, 
to the same extent as if the purchaser were a retailer making a retail sale 
of the property at the time the property was purchased. 

(h) Leases to Qualifying Persons. 

(1 ) Leases-In General. Leases of tangible personal property which are 
classified as "continuing sales" and "continuing purchases" of tangible 
personal property, in accordance with Regulation 1660, "Leases of Tan- 
gible Personal Property — In General," may qualify for the partial ex- 
emption subject to all the limitations and conditions set forth in this regu- 
lation. This partial exemption may apply to rentals payable paid by a 
qualified person on or after September 1, 2001 with respect to a lease of 
qualified property to the qualified person, which qualified property is 
used for breeding purposes, notwithstanding the fact that the lease was 
entered into prior to the effecfive date of this regulation. For purposes of 
this subdivision, a non-qualified person may purchase property for re- 
sale and subsequently lease the property to a qualified person subject to 
the partial exemption. 

(2) Leases-Acquisition Sale and Leaseback. A qualified person will 
be regarded as having paid sales tax reimbursement or use tax with re- 
spect to that qualified person's purchase of property, within the meaning 
of those words as they are used in section 6010.65 of the Revenue and 
Taxadon Code, if the qualified person has paid all applicable taxes with 
respect to the acquisition of the property, notwithstanding the fact that the 
sale and purchase of the property may have been subject to the partial ex- 
emption from tax provided by this regulation. 

(3) Subsequent Lease of Property Acquired Subject to Partial Exemp- 
tion. If a qualified person has acquired property subject to the partial ex- 
empdon provided by this regulation and has paid all applicable taxes at 
that acquisiuon, the property will be regarded as property as to which 
sales tax reimbursement or use tax has been paid, and the subsequent 
lease of that property will not be subject to tax measured by rentals pay- 
able. 

(i) Records. Adequate and complete records must be maintained by the 
qualified person as evidence that the qualified property was capable of 
reproduction and purchased by the qualified person solely for breeding 
purposes. 

(j) Operadve Date. This regulation is operative as of September I, 
2001. 

Note: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Section 6358.5, Revenue and Taxation Code. 

History 

1. New section and Appendix A filed 12-10-2002; operative 9-1-2001 (Register 
2002, No. 50). 

2. Change without regulatory effect amending subsection (a) filed 8-1 8-2004 pur- 
suant to section 100. title 1, California Code of Regulations (Register 2004. No. 
34). 
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Appendix A 
PARTIAL EXEMPTION CERTIFICATE STATE BOARD OF EQUALIZATION 



Qualified Sales and Purchases of Racehorse Breeding Stock 

NOTE: This is an exemption only from the state general fund portion of the sales and use tax rate. You are not 
relieved from your obligations for the local and district taxes on this transaction. This partial exemption also does not 
apply to any tax levied pursuant to section 6051.2 and 6201.2 of the Revenue and Taxation Code, or pursuant to 
section 35 of article XIII of the Califomia Constitution. This partial exemption also applies to lease payments made on 
or after September 1 , 2001 , for tangible personal property even if the lease agreement was entered into prior to 
September 1,2001. 

SELLER'SylESSOR'S NAME 

SELLER'S/LESSOR'S ADDRESS (street. Oiy, state, zip code) 



I, as the undersigned purchaser, hereby certify that I have confirmed the racehorse is capable of reproduction and 
that I intend to use the racehorse solely for breeding purposes in accordance with Revenue & Taxation Code section 
6358.5. 



If you also want this certificate to be used as a blanket certificate for future purchases, ask your 
vendor to keep this certificate on file. If this is a specific partial exemption certificate, provide the 
purchase order or sales invoice number, below: 



t understand that if such property is not used in the manner qualifying for the partial exemption, or if I am not a 
qualified person, that I am required by the Sales and Use Tax Law to report and pay the state tax measured by the 
sales price/rentals payable of the property to/by me. I also understand that this partial exemption certificate is in effect 
as of the date shown below and will remain in effect until revoked in writing. 



PURCHASER'S NAME OR COMPANY NAME (if applicable) 


DATE 


SIGNATURE (signature of tt)epurctiaser, purchaser's employee, or authorized representative of the purchaser) 


PERMIT NUMBER (if applicable)' 


TITLE 


TELEPHONE NUMBER 



ADDRESS (street, dty, state, zip code) 



^ If you are not required to hold a seller's permit, please enter "Not applicable." 
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Article 4. Graphic Arts and Related 
Enterprises 

§ 1540. Advertising Agencies and Commercial Artists. 

(a) Definitions. 

(1) Advertising. Advertising is commercial communication utilizing 
one or more forms of communication (such as television, print, bill- 
boards, or the Internet) from or on behalf of an identified person to an in- 
tended target audience. 

(2) Advertising Agencies. Advertising agencies design and implement 
adverdsing campaigns for purposes of advertising the goods, services, or 
ideas of their clients. As part of that primary function, advertising agen- 
cies provide their clients with services (such as consultation, consumer 
research, media planning and placement, public relations, and other mar- 
kedng activities), and may also provide tangible personal property (such 
as print advertisements, finished art, and video and audio productions). 

(3) Commercial Artists. Commercial artists, who may characterize 
themselves as commercial artists, commercial photographers, or design- 
ers, provide services and tangible personal property to their clients for 
use in their clients' advertising campaigns, or for their clients" other com- 
mercial endeavors such as sales of copies of finished art (including, e.g., 
photographic images) provided by a commercial artist. Services they 
provide to their clients include the creafion and development of ideas, 
concepts, looks, or messages. Electronic artwork they provide may be 
transferred through remote telecommunications such as by modem or 
over the Internet, or by tangible means through electronic media such as 
compact or floppy disc. Tangible personal property they provide may in- 
clude electronic media on which electronic artwork is transferred to the 
client, hard copies of the electronic artwork, hard copies of finished art 
(which may consist of photographic images). 

(4) Contract of Sale. An agreement to transfer tangible personal prop- 
erty for consideration is a contract of sale. The client may, for example, 
issue a purchase order for the purchase of tangible personal property. The 
contract of sale for that tangible personal property consists of the terms 
of the purchase order together with the relevant terms of the master agree- 
ment (defined in subdivision (a)(10)). 

(5) Digital Pre-Press Instrucfion. Digital pre-press instruction is the 
creation of original informafion in electronic form by combining more 
than one computer program into specific instructions or information nec- 
essary to prepare and link files for electronic transmission for output to 
film, plate, or direct to press, which is then transferred on electronic me- 
dia such as tape or compact disc. 

(6) Electronic Artwork. Electronic artwork is artwork created through 
the use of computer hardware and software processes which results in art- 
work in a digital format that can be transmitted to others via electronic 
means (that is, transmitted through remote telecommunications such as 
by modem or over the Internet, or by electronic media such as compact 
or floppy disc). Elements of the process include the creation of original 
artwork or photographic images, scanning of artwork or photographic 
images, composition and design of text, insertion and manipulation of 
scanned and original electronic artwork, photographic images, and text. 
Electronic artwork does not include artwork that is transferred to clients 
in a tangible form, other than on electronic media, even where such art- 
work may have been manufactured or produced in whole or in part by 
computer hardware and software processes. 

(7) Finished Art. Finished art is the final artwork used for actual repro- 
duction by photomechanical or other processes, or used for display. It in- 
cludes electronic artwork, illustrations (e.g. drawings, diagrams, half- 
tones, or color images), photographic images, sculptures, paintings, and 
handlettering. Blueprints, diagrams, and instmctions for signage fur- 
nished to a client as the result of environmental graphic design services 
are not finished art. 

(8) Hard Copies. An item is transferred on hard copy when it is trans- 
ferred on any tangible personal property other than in digital format on 



electronic media. For example, finished art transfen^ed on canvas or pa- 
per is transferred on hard copy while a transfer of finished art in digital 
format on compact or floppy disc is not regarded as a transfer on hard 
copy. 

(9) Intermediate ProducUon Aids. Intermediate producfion aids in- 
clude items such as artwork, illustrations, photograph images, photo en- 
gravings, and other similar materials which are used to produce special 
printing aids or finished art. 

(10) Master Agreement. A master agreement is a contract, however 
characterized (such as "agency-client agreement"), entered into between 
an adverdsing agency or commercial ardst and its client which specifies 
the obligafions of each party to the master agreement with respect to their 
reladonship, whether for a specified time or advertising campaign or un- 
Ul one of the parties terminates the agreement. A master agreement be- 
tween an adverdsing agency and its client may specify the obligations of 
each with respect to the design of an advertising campaign for the client, 
the placement of the adverdsing with print and television media, and for 
the sale and purchase of tangible personal property related to the advertis- 
ing campaign. There may then be additional terms for the purchase of 
specific tangible personal property during the advertising campaign, 
such as in a purchase order, which identifies the specific property that 
will be purchased and sold and the sales price for that property. 

(11) Preliminary Art. Preliminary art is tangible personal property 
which is prepared solely for the purpose of demonstrating an idea or mes- 
sage for acceptance by the client before a contract is entered into, or be- 
fore approval is given, for preparation of finished art provided neither 
title to. nor permanent possession of. such tangible personal property 
passes to the client. Examples of preliminary art include roughs, visual- 
izations, layouts, comprehensives. and instant photos. 

( 1 2) Special Printing Aids. Special printing aids are reusable manufac- 
turing aids which are used by a printer during the printing process and are 
of unique utility to a particular client. Special printing aids include elec- 
trotypes, stereotypes, photoengravings, silk screens, steel dies, cutting 
dies, lithographic plates, film, single or multi color separation negatives, 
and flats. 

( 1 3) Third ParUes. A reference in this regulation to a transfer to a client 
also includes a transfer to a third party on the client' s behalf. For example, 
the discussion in subdivision (b)(2)(B) for transfers of finished art by 
loading into the client's computer also includes transfers of the finished 
art by loading it into a third party's computer at the instrucfion of the cli- 
ent. 

(b) Applicadon of Tax to Activides of Advertising Agencies and Com- 
mercial Arfists. 

(1) Services. 

(A) General. 

1 . Services performed to convey ideas, concepts, looks, or messages 
to a client may result in a transfer, enhancement, or revision of either elec- 
tronic artwork, hard copies of electronic artwork, or copies of manually 
prepared artwork. If charges for such services are separately stated as 
"design charges," "preliminary art," "concept development," or any oth- 
er designation that clearly indicates that the charges are for such services 
and not for finished art, they are nontaxable; however, tax applies if: (a) 
the master agreement or other contract provides that the advertising 
agency or commercial arfist will pass to the client dUe or the right to per- 
manent possession of the artwork in tangible form, such as on electronic 
media or hard copy, or (b) permanent possession of the artwork in tangi- 
ble form is transferred to the client. If the master agreement provides that 
the client owns the concepts embodied in tangible personal property that 
is owned and possessed by the advertising agency or commercial artist 
(e.g., so that such concepts cannot be used on behalf of any other person), 
that contract provision does not constitute the passage of title to tangible 
personal property to the client. A requirement that an advertising agency 
or commercial artist retain permanent possession of the artwork in tangi- 
ble form does not itself constitute a sale of that property to the client in 
the absence of a provision passing dde to such property to the client. 
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2. Tangible personal property developed and used during services per- 
formed to convey ideas, concepts, looks, or messages is consumed in the 
performance of those services. Unless, prior to any use, the advertising 
agency or commercial artist passes title to such property to the client as 
discussed in the previous paragraph, the advertising agency or commer- 
cial artist is the consumer of such tangible personal property used and tax 
applies to the sale of property to, or to the use of the property by, the ad- 
vertising agency or commercial artist. If the advertising agency or com- 
mercial artist passes title to, or permanent possession of, such tangible 
personal property to its client, tax applies to the sale of the tangible per- 
sonal property by the advertising agency or commercial artist to the cli- 
ent. 

(B) Digital Pre-Press Instruction. Digital pre-press instruction is a 
custom computer program under section 6010.9 of the Revenue and 
Taxation Code, the sale of which is not subject to tax, provided the digital 
pre-press instruction is prepared to the special order of the purchaser. 
Digital pre-press instruction shall not. however, be regarded as a custom 
computer program if it is a "canned" or prewritten computer program 
which is held or existing for general or repeated sale or lease, even if the 
digital pre-press instruction was initially developed on a custom basis or 
for in-house use. The sale of such canned or prewritten digital pre-press 
instruction in tangible form is a sale of tangible personal property, the re- 
tail sale of which is subject to tax. 

(C) Retouching Photographic Images. Retouching a photographic 
image for the purpose of repairing or restoring the photograph to its origi- 
nal condition is a repair, the charge for which is not taxable. 

(D) Signage. The creation and providing of single copies of blueprints, 
diagrams, and instructions for signage as a result of environmental graph- 
ic design is a service the charge for which is not taxable. Charges for addi- 
tional copies are taxable. 

(E) Websites. The design, editing, or hosting of an electronic website 
in which no tangible personal property is transferred to the client is a ser- 
vice, the charge for which is not subject to tax. 

(F) Specific Nontaxable Charges. The following and similar fees and 
commissions are not taxable when they are separately stated. Whether 
separately stated or not, these fees and commissions are not included in 
the calculation of "direct labor" for purposes of subdivision (b)(3). 

1 . Media commissions or fees received for placement of advertising 
whether paid by the medium, by another advertising agency, or by the cli- 
ent. 

2. Commissions or fees paid to advertising agencies by suppliers. Ex- 
amples of such commissions are those paid to an advertising agency by 
a premium manufacturer (or distributor) or a direct-by-mail supplier. 

3. Consultation and concept development fees related to client discus- 
sion, development of ideas, and other services. If the advertising agency 
transfers to the client tangible personal property produced as a result of 
these services, the transfer is incidental to the advertising agency's pro- 
viding of the service and is not a sale of that tangible personal property; 
the advertising agency is the consumer of tangible personal property 
transferred to the client incidental to the providing of a service. 

4. Fees for research or account planning that entail consumer research 
and the application of that research to the client's business or industry. 

5. Fees for quality control supervision that entails the proofing and re- 
view of printing and other products provided by outside suppliers. 

6. Charges for the formulation and writing of copy. 

(G ) Example. A designer contracts to create and sell printed brochures 
to a law firm. The contract separately states a charge for design, for art 
direction, for preliminary art, and for the printed brochures. The design- 
er's design and art direction services culminate in the creation of prelimi- 
nary art that the designer uses to show the designer's concepts to the law 
firm. After the law firm approves the concepts, the designer finalizes the 
design of the brochure and contracts with a printer to print the brochures. 
The printer sells the printed brochures to the designer for resale, and the 
designer resells the printed brochures to the law firm. The only tangible 
personal property that will be transferred to the law firm (or to anyone on 
behalf of the law firm) are the printed brochures. The law firm will not 



obtain title to, or the right to possession of, any finished art or any other 
tangible personal property. Tax does not apply to the designer's separate- 
ly stated charges for design, art direction, and preliminary art. Tax ap- 
plies to the designer's separately stated charge to the law firm for the 
printed brochures. 
(2) Finished Art. 

(A) Use of Aids in Creation of Finished Art. If the adverfising agency 
or commercial arUst uses any intermediate production aids or special 
prinUng aids in the creafion of the finished art, the presumptions with re- 
spect to passage of title and the calculation of the measure of tax on the 
sale of such aids by the advertising agency or commercial artist, is gov- 
erned by the provisions of RegulaUon 1 541 applicable to special printing 
aids. 

(B) Transfers of Electronic Artwork. A transfer of electronic artwork 
in tangible form is a sale. However, a transfer of electronic artwork from 
an advertising agency or commercial artist to the client or to a third party 
on the client's behalf that is not in tangible form is not a sale of tangible 
personal property, and the charges for the transfer are not subject to tax. 
A transfer of electronic artwork is not in tangible form if the file contain- 
ing the electronic artwork is transferred through remote telecommunica- 
fions (such as by modem or over the Internet), or if the file is loaded into 
the client' s computer by the advertising agency or commercial artist, and 
the client does not obtain title to or possession of any tangible personal 
property, such as electronic media or hard copy. If the transfer is not a 
transfer in tangible form because it is loaded onto the client's computer, 
the adverfising agency or commercial artist should document that trans- 
fer by a written statement signed at the time of loading by the client and 
by the person who loaded the electronic artwork into the client's comput- 
er with the following or similar language: "This electronic artwork was 
loaded into the computer of [client's name] by [advertising agency's or 
commercial arfist's name], and [advertising agency's or commercial art- 
ist' s name] did not transfer any tangible personal property containing the 
artwork, such as electronic media or hard copies, to [client's name]." 
When such a statement is signed at the time the file is loaded, it will be 
rebuttably presumed that the transfer of electronic artwork was not trans- 
ferred in tangible form. If there is no such timely completed statement, 
the advertising agency or commercial artist may provide other substan- 
tive evidence establishing that the artwork was not transferred in tangible 
form. 

(C) Transfers of Finished Art in Tangible Form. The electronic or 
manual preparation of finished art for use in reproduction or display is 
not a service. Unless the transfer is not in tangible form as explained in 
subdivision (b)(2)(B), the transfer of finished art is a sale of tangible per- 
sonal property and tax appHes to charges for that finished art, including 
all charges for any rights sold with the finished art, such as copyrights or 
distribution and production rights, except as provided in subdivision 
(b)(2)(D)2. 

1. Combined Charge for Finished Art and Conceptual Services. If 
charges for finished art are combined into a single charge that also in- 
cludes nontaxable charges for conceptual services described in subdivi- 
sion (b)(1)(A), the advertising agency or commercial artist may report 
the measure of tax on the retail sale of the finished art as specified in sub- 
division (b)(3), provided that the reported measure of tax must also in- 
clude the value of reproduction rights included with the transfer except 
those that are not taxable as provided in subdivision (b)(2)(D)2. 

2. Lump Sum Billing — 75/25 Presumption. If tax is not reported as 
provided in the previous paragraph, it will be rebuttably presumed that 
75 percent of the combined charge for the finished art and conceptual ser- 
vices is for the nontaxable services and that 25 percent of the combined 
charge is the measure of tax on the retail sale of the finished art. However, 
if the sales price to the advertising agency or commercial artist of the fin- 
ished art (or component parts) and any intermediate production aids or 
special printing aids sold to the client for that combined charge is more 
than 25 percent of the combined charge to the client, the measure of tax 
is the sales price of the tangible personal property to the advertising 
agency or commercial artist. 
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(D) Reproduction Rights Transferred With Finished Art. 

1 . Charges for the transfer of possession in tangible form to the cHent 
or to anyone else on the client's behalf of finished art for purposes of re- 
production are included in the measure of tax on that sale, including all 
charges for the right to use that property, even though there is no transfer 
of title to the person reproducing the finished art. except as provided in 
subdivision (b)(2)(D)2. 

2. Any agreement evidenced by a writing (such as a contract, invoice, 
or purchase order) that assigns or licenses a copyright interest in finished 
art for the purpose of reproducing and selling other property subject to 
the copyright interest is a technology transfer agreement, as explained 
further in Regulation 1507. Tax applies to amounts received for any tan- 
gible personal property transferred as part of a technology transfer agree- 
ment. Notwithstanding subdivision (b)(2)(C), tax does not apply to tem- 
porary transfers of computer storage media containing finished art 
transferred as part of a technology transfer agreement. Tax does not apply 
to amounts received for the assignment or licensing of a copyright inter- 
est as part of a technology transfer agreement. The measure of tax on the 
sale of finished art transferred by an advertising agency or commercial 
artist as part of a technology transfer agreement shall be: 

a. The separately stated sales price if the finished art is permanently 
transferred, or the separately stated lease price if the finished art is tempo- 
rarily transferred; provided that the separately stated price is reasonable; 

b. Where there is no such separately stated price, the separate price at 
which the person holding the copyright interest in the finished art has sold 
or leased that finished art or like finished art to an unrelated third party 
where: 1 ) the finished art was sold or leased without also transferring an 
interest in the copyright; or 2) the finished art was sold or leased in anoth- 
er transaction at a stated price safisfying the requirements of subdivisions 
(b)(2)(D)2.a.; or 

c. If there is no such separately stated price under subdivision 
(b)(2)(D)2.a., nor a separate price under subdivision (b)(2)(D)2.b., 200 
percent of the combined cost of materials and labor used to produce or 
acquire the finished art. "Cost of materials" consists of the costs of those 
materials used or incorporated into the finished art, or any tangible per- 
sonal property transferred as part of the technology transfer agreement. 
"Labor" means any charges for labor used to create such tangible person- 
al property where the advertising agency or commercial artist purchases 
such labor from a third party, or the work is performed by an employee 
of the advertising agency or commercial artist. 

(3) Sales of Other Tangible Personal Property by Advertising Agency 
or Commercial Artist. Tax applies to the total charge for the retail sale of 
tangible personal property by an advertising agency or commercial artist. 
If an advertising agency or commercial arUst combines charges for non- 
taxable services as defined in subdivision (b)( 1 )(F), such as media place- 
ment, with charges for tangible personal property for which the adverds- 
ing agency or commercial artist is the retailer, the measure of tax on that 
retail sale of property includes the total of: direct labor; the cost of pur- 
chased items that become an ingredient or component part of the tangible 
personal property; the cost of any intermediate production aids or special 
printing aids; and a reasonable markup. Commissions, fees, and other 
charges exclusively related to the production or fabrication of tangible 
personal properly are part of direct labor and are thus included in the mea- 
sure of tax. Such charges include retouching of photographic images or 
other artwork for reproduction, provided the retouching is intended to 
improve the quality of the reproduction. An advertising agency or com- 
mercial artist must keep sufficient records to document the basis for the 
reported measure of tax. 

(4) Items Purchased by an Advertising Agency or Commercial Arfist. 
Except when property is resold prior to any use, an adverfising agency 
or commercial artist is the consumer of tangible personal property used 
in the operafion of its business. Tax applies to the sale of such property 
to, or to the use of such property by, the adverfising agency or commer- 
cial artist. 

(c) Situations Specific to Advertising Agencies. 



( 1 ) Adverfising Agency Acfing as an Agent for Its Client. An agent is 
one who represents another, called the principal, in dealings with third 
persons. (Civil Code section 2295.) To the extent that an adverfising 
agency acts as the agent of its client when acquiring tangible personal 
property, it is neither a purchaser of the property with respect to the sup- 
plier nor a seller of the property with respect to its principal (that is. its 
client). Because of the unique relationship between advertising agencies 
and their clients, unless an adverfising agency elects non-agent status un- 
der subdivision (c)(2)(A) or is otherwise the retailer of the property under 
subdivision (c)(2)(B) or (c)(2)(C), it is rebuttably presumed that the ad- 
vertising agency acts as the agent of its client when acquiring tangible 
personal property on its client's behalf. 

(A) A supplier of tangible personal property to an advertising agency 
is presumed to have made a retail sale of that property unless the supplier 
takes a timely and valid resale certificate in good faith from the adverfis- 
ing agency. Otherwise, the supplier has the burden of establishing that the 
adverfising agency elected non-agent status under subdivision (c)(2)(A) 
and resold the property or that the advertising agency resold the property 
as the retailer under subdivision (c)(2)(B) or (c)(2)(C). 

(B) When an advertising agency is the agent of its client for the pur- 
chase of tangible personal property under subdivision (c)( 1), sales or use 
tax is due on the purchase price from the supplier to the advertising 
agency. Tax does not apply to the charge made by an adverfising agency 
to its client for reimbursement, including tax reimbursement, for the 
amount charged by a supplier, nor does tax apply to the advertising 
agency's separately stated charges for its services directly related to its 
acquisition of such tangible personal property (e.g., when the advertising 
agency makes a separately itemized charge for reimbursement of the 
amount paid to the supplier of the property, tax does not apply to a sepa- 
rately itemized "agency fee"). When the applicable tax is use tax and the 
advertising agency does not pay that use tax to the supplier on the client's 
behalf, the advertising agency is liable for the use tax and must report and 
pay the use tax to the Board. The adverfising agency's liability for that 
use tax is not exUnguished unless the client has self-reported and paid the 
tax to the Board. 

(C) An advertising agency may not issue a resale certificate when pur- 
chasing tangible personal property as the agent of its client. An advertis- 
ing agency who issues a resale certificate to a supplier is presumed to be 
purchasing tangible personal property from that supplier on its own be- 
half for resale and not to be acting as an agent of its client. However, the 
advertising agency may provide evidence to prove that its issuance of the 
resale certificate was erroneous and that the advertising agency was act- 
ing as an agent of its client, provided the advertising agency has not 
treated the transacfion as its own sale of tangible personal property to its 
client, collecting tax or tax reimbursement from its client on that sale. If 
the resale cerfificate was issued in error, the adverfising agency is liable 
for use tax on the cost of tangible personal property purchased under the 
cerfificate unless the adverfising agency has already paid that tax to the 
supplier or to the Board, or the client has self-reported and paid the tax 
to the Board. 

(2) Advertising Agency Acting as a Retailer. An advertising agency 
that acts as a retailer of tangible personal property may issue a resale cer- 
fificate for such tangible personal property if the property will be resold 
prior to any use. Absent an agreement that the property will be sold prior 
to use, tax is due on the purchase price of tangible personal property that 
is used prior to being resold to the client and, in addition, tax is also due 
on the sales price of the tangible personal property to the client. 

(A) Election of Non-Agent Status. An advertising agency may elect 
non-agent status with respect to sales of tangible personal property to its 
client. This election must be supported by a specific written statement in 
its master agreement with the client. Alternatively, a statement may be 
included on an advertising agency's job order or invoice to its client. 
Statements should include the following or similar language: "(Adverfis- 
ing Agency's name) will not be acting as an agent of (client's name) for 
purposes of this transaction." 
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An advertising agency thai elects non-agent status is a retailer with re- 
spect to tangible personal property sold to its clients. The measure of tax 
on the advertising agency's retail sale is the separately stated charge for 
the tangible personal property. If there is no such separately stated 
charge, the measure of tax is calculated as provided in subdivision (b). 

(B) Items Produced or Fabricated by an Advertising Agency In- 
House. Advertising agencies are retailers of tangible personal property 
they produce or fabricate, e.g.. by their own employees. Advertising 
agencies are not agents of their clients with respect to the acquisition of 
materials incorporated into such items of tangible personal property they 
produce or fabricate, but instead are the retailers of such propeny. The 
measure of tax on their retail sale of that property is the separately stated 
charge for the property sold. If there is no such separately stated charge, 
the measure of tax is calculated as provided in subdivision (b). 

(C) Invoice to Client for More Than Cost of Tangible Personal Proper- 
ty to Advertising Agency. When an advertising agency invoices its client 
for tangible personal property provided by the advertising agency with- 
out separately stating the amount paid to the supplier for that property, 
the advertising agency is the retailer of the tangible personal property to 
its client. For example, when the advertising agency invoices a single 
charge to its client for tangible personal property that includes the amount 
paid to the supplier for the tangible personal property together with a 
markup, the advertising agency is the retailer of that tangible personal 
property and tax applies to that separately stated charge. If the advertising 
agency makes a combined charge to its client that includes the charge for 
the tangible personal property as well as the charge for any nontaxable 
services or reproduction rights under subdivision (b), the advertising 
agency is the retailer of the tangible personal property provided and the 
measure of tax on the sale of that tangible personal property is calculated 
as provided in subdivision (b). 

(d) Transfers by an Artist at a Social Gathering. The transfer of original 
drawings, sketches, illustrations, or paintings by an artist at a social gath- 
ering for entertainment purposes is not a sale or use or purchase of tangi- 
ble personal property, and the artist is the consumer of any property so 
transferred, when all the following requirements are satisfied: 

(1) Eighty percent or more of the drawings, sketches, illustrations, or 
paintings are delivered by the artist to a person or persons other than the 
purchaser; 

(2) Eighty percent or more of all of the drawings, sketches, illustra- 
tions, or paintings are received by a person or persons, other than the pur- 
chaser, at no cost to the person or persons who become the owner of the 
drawings, sketches, illustrations, or paintings; 

(3) The charge for the drawings, sketches, illustrations, or paintings is 
based on a preset fee; and 

(4) The preset fee charged for the drawings, sketches, illustrations, or 
paintings is contingent upon a minimum number of at least three draw- 
ings, sketches, illustrations, or paintings to be produced by the artist at 
the social gathering. 

(e) Charges and Transactions Governed by Other Regulations. 

( 1 ) Audio Productions. Tax applies to charges for an audio production 
obtained or furnished by an advertising agency to its client as provided 
in Regulation 1527. 

(2) Photography. Tax applies to charges for photography as provided 
in Regulation 1528 except when the photographic image is furnished by 
a commercial artist as defined in subdivision (a)(3). 

(3) Printed Sales Messages. Qualifying sales of printed sales messages 
may qualify for exemption, as explained in Regulation 1541.5. 

(4) Typography. Tax applies to charges for typography or composed 
type obtained from outside suppliers as provided in Regulation 1541. 

(5) Video or Film Productions. When a video or film production ob- 
tained or furnished by an advertising agency to its client constitutes quali- 
fied production services as defined in Regulation 1529, tax applies to the 
charges for such qualified production services as provided in Regulation 
1529. 



NOTE; Authority: Section 705 1 , Revenue and Taxation Code. Reference: Sections 
6006, 6010.3, 6010.30 and 6015. Revenue and Taxation Code; and Prcstoii v. 
State Board ofluiiializaliori (2001 ) 25 Cal. 4th 197, 105 Cal. Rptr. 2d 407. 

History 

1. Renumbering from former section 1902 filed 11-3-71; effective thirtieth day 
thereafter (Register 71, No. 45). For prior history see Register 68, No. 38. 

2. Amendment Hied 1 1-22-74; effective thirtieth day thereafter (Register 74. No. 
47). 

3. Amendment filed 3-19-76; effective thirtieth day thereafter (Register 76. No. 
12). 

4. Amendment Tiled 9-6-83: effective thirtieth day thereafter (Register 83, No. 
37). 

5. Ainendment of subsections (b)(1), (b)(4)(A), (C), (H) and (K) filed .S-23~94: 
operative 6-22-94 (Register 94, No. 21). 

6. Editorial correction of subsection (b)(4)(A) (Register 95. No. 48). 

7. Repealer and new section filed 3-24-2000; operative 4-23-2000 (Register 
2000. No. 12). 

8. Relocation of article 4 heading formerly preceding section 1 532 to precede sec- 
tion 1540 filed 6-7-2002; operative 7-7-2002 (Register 2002, No. 23). 

9. Amendment of section headins, repealer and new section and amendment of 
NoTt-: filed 9-3-2002; operative 10-3-2002 (Register 2002, No. 36). 

§ 1541. Printing and Related Arts. 

(a) Definitions. 

(1) Clip Art. Clip art is prepackaged art (including photographic 
images) which is not produced to the special order of the customer and 
which is commercially available on CD ROM, other electronic media, or 
by computer program for use in digital page layout. Images that are en- 
larged, reduced, or rotated are not considered "produced to the special or- 
der of the customer." 

(2) Color Separator. A color separator is a person who engages in the 
process of color separation. The process of color separation divides a full 
color photographic image into four separate components, corresponding 
to the four primary colors used in process color printing. The color sepa- 
rator may accomplish this photographically or electronically, and the 
products of this process may be either a negative or positive film separa- 
tion or a separated printing plate. 

(3) Color Separation Working Products. Color separation working 
products consist of property such as photographic film for making trans- 
parencies, masks, intemegatives, interpositives, halftone negatives, 
composite color separation negatives, goldenrod paper and mylar plastic 
used in making flats, tape used in stripping negatives into flats, develop- 
ing chemicals which become a component part of negatives and posi- 
tives, proofing material and inls. used in making final proofs, progressive 
proofs, and similar items, which are similar in function to special printing 
aids as defined in subdivision (a)(12). 

(4) Digital Pre-Press Instruction. Digital pre-press instruction is the 
creation of original informafion in electronic form by combining more 
than one computer program into specific instructions or information nec- 
essary to prepare and link files for electronic transmission for output to 
film, plate, or direct to press, vv'hich is then transferred on electronic me- 
dia such as tape or compact disc. 

(5) Finished Art. Finished art is the final artwork used for actual repro- 
duction by photomechanical or other processes, or used for display. It in- 
cludes electronic artwork, illustrations (e.g. drawings, diagrams, half- 
tones, or color images), photographic images, sculptures, paintings, and 
handlettering. 

(6) Intermediate Producfion Aids. Intermediate production aids in- 
clude items such as artwork, illustrations, photographic images, photo 
engravings, and other similar materials which are used to produce special 
printing aids or finished artother intermediate production aids. 

(7) Mechanical or Paste-Up. A mechanical or paste-up (also called 
camera-ready art or camera-ready copy) is produced by preparing copy 
to make it camera-ready with all type and design elements, and then past- 
ing the prepared copy on artboard or illustration board in exact position 
along with instructions, either in the margins or on an overlay, for the pla- 
temaker. 
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(8) Print Broker. A print broker is a person who contracts to sell printed 
matter, but who does not actually engage in the printing process to pro- 
duce the printed matter to be sold, instead purchasing the printed matter 
from a printer or from another print broker for resale to the print broker's 
customer. A person who sells printed matter for which that person did not 
engage in the printing process is acting as a print broker even if that per- 
son engages in the print process for other contracts. 

(9) Printer. A printer is a person engaged in the printing process. 

(10) Printing Process. The printing process involves activities related 
to the production of printed matter such as letterpress, flexography, gra- 
vure, offset lithography, reprography, screen printing, steel-die engrav- 
ing, thermography, laser printing, Inkjet printing, and photocopying. 

(11) Reproduction Proof. A reproduction proof is used exclusively for 
reproduction. It consists of either a direct impression of composed type 
forms containing type matter only or type matter combined with clip art, 
or a copy of that direct impression made by any method, including the 
diffusion transfer method. 

(12) Special Printing Aids. Special printing aids are reusable manufac- 
turing aids which are used by a printer during the printing process and are 
of unique utility to a particular customer. Special printing aids include 
electrotypes, stereotypes, photoengravings, silk screens, steel dies, cut- 
ting dies, lithographic plates, film, single color or multicolor separation 
negatives, and flats. For purposes of this regulation, special printing aids 
includes items defined by subdivision (a)(6) as intermediate production 
aids. 

(b) Application of Tax. 

( 1 ) Sales by Printers. The production of printed matter for a consumer 
is a sale of tangible personal property whether the materials incorporated 
into the printed matter are furnished by the consumer or the printer. Un- 
less that sale is exempt from tax, tax applies to the total gross receipts or 
sales price of the sale with no deduction on account of: the cost of the raw 
materials or other components; labor or service costs of any step in the 
process of producing, fabricating, processing, printing, or imprinting the 
tangible personal property; or any other expenses or services that are a 
part of the sale. Services that are a part of the sale of tangible personal 
property to consumers include charges for overtime, set-up, die cutting, 
embossing, folding (except as provided in subdivision (h)), and other 
binding operations. Printers may not deduct from the gross receipts or 
sales price from their sales of printed matter charges related to their ty- 
pography work or the cost of typography or typesetting to them, nor can 
they deduct the costs of special printing aids for which they are consum- 
ers under subdivision (c)(1)(A), whether or not a separate charge is made 
to the customer for the special printing aids. Receipts attributable to such 
costs are includable in the measure of tax. 

Tax applies to a printer's sale of special printing aids as provided in 
subdivision (c). 

(2) Purchases by Printers. Printers are consumers of tangible personal 
property which is not sold prior to use or physically incorporated into the 
article to be sold. Tax applies to the sale of such property to, or to the use 
of the property by. a printer and also to any sale subsequent to its use by 
the printer. Property ordinarily consumed by a printer includes machin- 
ery (e.g., printing presses, cameras, digital pre-press equipment, and 
plate makers), office equipment, and printing aids. Printers, however, 
may purchase special printing aids for resale as explained in subdivision 
(c). 

(c) Special Printing Aids. In recognition of the unique utility that spe- 
cial printing aids have to the production of printed matter, the practices 
of the industry, and the need to avoid burdening businesses with unneces- 
sary paperwork, the presumptions and rules set forth in this subdivision 
apply to a printer' s purchase and sale of special printing aids used to pro- 
duce printed matter sold by the printer. 

(1) Printer's Purchase of Special Printing Aids. 

(A) When a printer who uses special printing aids to produce printed 
matter does not wish to sell those special printing aids in connection with 
the printer's sale of the printed matter so produced, the printer shall in- 
clude the following or substantially similar statement in the contract or 



the sales invoice: "Special printing aids are not being sold to the customer 
as part of the sale of the printed matter, and the selling price of the printed 
matter does not include the transfer of title to the special printing aids." 
When this statement, or a substantially similar statement, is included in 
the contract or sales invoice, the printer retains title to the special printing 
aids and is the consumer thereof, without regard to whether the printer 
separately itemizes a charge for the special printing aids. Accordingly, 
the printer may not issue a resale certificate to purchase such special 
printing aids for resale, and tax applies to the cost to the printer of those 
special printing aids. 

(B) Unless the printer includes a statement in the contract or sales in- 
voice retaining title to the special printing aids, as described in subdivi- 
sion (c)( 1 )(A), it shall be irrebuttably presumed that the printer resold to 
the customer the special printing aids purchased or produced by the print- 
er for use on the customer's job. prior to any use, along with the printed 
matter produced with the special printing aids, without regard to whether 
the printer separately itemizes a charge for the special printing aids. Ac- 
cordingly, unless the printer includes a statement in the contract or sales 
invoice retaining title, the printer may issue a resale certificate when pur- 
chasing such special printing aids or their components. If the vendor of 
the special printing aids to the printer does not take a valid and timely re- 
sale certificate from the printer stating that the special printing aids are 
for resale, the vendor has the burden of showing that the printer actually 
resold the special printing aids prior to use as provided in this subdivi- 
sion. 

(2) Printer's Sale of Special Priming Aids. When the printer is re- 
garded as purchasing the special prinfing aids for resale under subdivi- 
sion (c)(1)(B), the following rules apply to determine the applicafion of 
tax to the printer's sale of those special printing aids along with the 
printed matter produced with the special printing aids. 

(A) Retail Sales of Special Printing Aids. 

1 . Sales to the United States Government. When a printer makes a re- 
tail sale of special printing aids along with the printed matter produced 
with those special printing aids to the United States Government, the sale 
of the printed matter and the special printing aids to the United States 
Government is exempt from tax as provided in Regulation 1614. 

2. With nontaxable sale of printed matter. When a printer makes a re- 
tail sale of special printing aids to anyone other than the United States 
Government along with a nontaxable sale of printed matter (such as an 
exempt sale in interstate commerce, an exempt sale of qualifying news- 
papers, periodicals, or printed sales messages, or a nontaxable sale for re- 
sale), the printer's sale of the special printing aids is subject to sales tax. 
Tlie printer's taxable gross receipts or sales price from the sale of the spe- 
cial prinfing aids is deemed to be the sale price of the special printing aids, 
or their components, to the printer without regard to whether the printer 
separately states a charge for the special prinfing aids or. if the printer 
does so. without regard to the amount of that separately stated charge, and 
tax is due measured by that sale price. If the printer has paid California 
sales tax reimbursement or use tax on the sale price of the special prinfing 
aids or their components to the printer, no addifional tax is due. 

3. With taxable sale of printed matter. When a printer makes a retail 
sale of special prinfing aids along with the taxable retail sale of printed 
matter, tax applies to the entire charge for the printed matter and special 
prinfing aids, without regard to whether the charge for the special print- 
ing aids is separately stated. If the printer does not make a separate charge 
for the special printing aids, the charge for the printed matter is deemed 
to include the taxable charge for the special prinfing aids, and no further 
tax is due on account of the sale of those special prinfing aids. 

(B) Nontaxable Sales of Special Printing Aids for Resale. A person 
purchasing printed matter for resale may also purchase the special print- 
ing aids used to produce the printed matter for resale if that person will, 
in fact, resell the special printing aids prior to any use. A printer will not 
be regarded as selling special printing aids for resale unless: 1 ) the printer 
separately states the sale price of the special printing aids in an amount 
not less than the sale price of the special prinfing aids, or their compo- 
nents, to the printer; and 2) the printer accepts a timely and valid resale 
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certificate in good faith from the printer's customer stating that the spe- 
cial printing aids arc purchased for resale. The term "special printing 
aids" on a resale certificate shall be sufficient to cover all special printing 
aids as defined in subdivision (a)( 12), and a printer accepting such a re- 
sale certificate in good faith will be regarded as selling the special print- 
ing aids for resale provided the printer includes the required separately 
stated price for them. Otherwise, the printer will be regarded as selling 
the special printing aids at retail, and will owe tax on that retail sale ac- 
cordingly. A printer might sell special printing aids for resale along with 
printed matter under circumstances where the sale of the printed matter 
is for resale and also qualifies for exemption, such as a sale in interstate 
commerce where the purchaser will then resell the printed matter prior 
to use. However, since a purchaser of special printing aids from a printer 
would not be regarded as purchasing them for resale unless reselling 
them as part of the sale of the printed matter produced with those special 
printing aids, a printer claiming its sale of special printing aids is for re- 
sale should take a resale certificate for its sale of the printed matter as 
well, even if the sale of that printed matter would also qualify for exemp- 
tion. 

1 . Sales of printed matter to multiple purchasers. A person is not pur- 
chasing special printing aids for resale when title to the special printing 
aids does not pass to that person's customer prior to any use. If that per- 
son's customer does not obtain the right to exercise dominion and control 
over the special printing aids, the person will not be selling the special 
printing aids to its customer and cannot purchase the special printing aids 
for resale. A person does not purchase special printing aids for resale 
when the printed matter produced with those special printing aids is sold 
to several purchasers. For example, a person purchasing newspapers for 
individual sale cannot purchase special printing aids for resale because 
the individual purchasers of the newspaper are not also purchasing the 
special printing aids. A person purchasing posters for sale to the general 
public is not purchasing special printing aids for resale to the general pub- 
lic. A person purchasing printed cartons to pack items for individual sale 
is not purchasing the special printing aids used to produce the cartons for 
resale to the ultimate purchasers of the contents of the carton. In addition 
to the fact that the multiple purchasers in each of these cases could not 
at any time be regarded as purchasing the special printing aids, the retail 
purchaser of the end product is not known at the time the special printing 
aids are used, meaning that the special printing aids could not in any event 
be resold to those purchasers prior to use. 

2. Existing obligation to resell special printing aids. A person cannot 
purchase special printing aids for resale when that person does not have 
an existing obligation to resell those particular special printing aids since, 
if the purchaser does not have such an existing obligation to resell the 
special printing aids, the printer will use them on the purchaser's behalf 
before they could be resold by the purchaser. An existing obligation may 
be represented by a purchase order, invoice, or other existing agreement, 
whether oral or in writing. If the existing obligation is an oral agreement, 
the person purchasing the special printing aids for resale must have some 
means to establish that the agreement was in existence no later than the 
time the special printing aids were used in the printing process. 

(C) Split Sales. A printer may use special printing aids to produce 
printed matter where a portion of the sale is taxable and a portion of the 
sale is not taxable, such as the sale of printed sales messages some of 
which are delivered as required for exemption by Regulation 1541 .5 and 
some of which are delivered directly to the purchaser. If a printer makes 
a sale of printed matter where a portion of the sale is taxable and a portion 
is not taxable along with a retail sale of the special printing aids used to 
produce that printed matter, tax is due on the full sale price of the special 
printing aids. If the printer separately states a charge for the special print- 
ing aids in an amount not less than the sale price of the special printing 
aids or their components to the printer, tax applies to that separate charge. 
In the absence of such a separate charge, the taxable portion of the sale 
of printed matter will be regarded as including the sale of the special 
printing aids provided that the measure of tax on that sale is at least equal 
to the sale price of the special printing aids or their components to the 



printer. If so, no further tax is due for the printer' s sale of the special print- 
ing aids. If the measure of tax on the sale oflhe printed matter is less than 
the sale price of the special printing aids or their components to the print- 
er, then the printer owes tax on the difference. 

(3) Purchases and Sales of Special Printing Aids by Print Brokers. 

(A) Print Broker's Purchase of Special Printing Aids for Resale. A per- 
son who purchases special printing aids for resale with printed matter but 
who will not itself use those special printing aids in the printing process 
is a print broker for that purchase and resale. A print broker who will ac- 
quire title to special printing aids from a printer or other print broker will 
be irrebuttably presumed to have resold the special printing aids to the 
customer, prior to any use. along with the printed matter produced with 
the special printing aids provided the print broker has. at the time of ac- 
quisition of the special printing aids, an existing obligation with a cus- 
tomer for the sale of printed matter and the print broker does not include 
a statement in the contract or sales invoice retaining title to the special 
printing aids, as described in subdivision (c)( 1 )(A). Accordingly, unless 
the print broker includes a statement in the contract or sales invoice re- 
taining title, the print broker may purchase such special printing aids for 
resale pursuant to its existing obligation and issue a resale certificate for 
both the special printing aids and the printed matter. However, without 
regard to the taking of a resale certificate, a printer or print broker is re- 
garded as making a retail sale of the special printing aids, and not a sale 
for resale, unless the printer or print broker separately states the charge 
for those special printing aids, which charge cannot be less than the sale 
price of such printing aids, or their components, to the printer. 

(B) Print Broker Issuing Resale Certificate. A print broker who issues 
a resale certificate for the purchase of special printing aids is liable for 
tax on the print broker's sale price of the special printing aids, even if the 
print broker's sale of the printed material produced with the special print- 
ing aids is not subject to tax (such as an exempt sale in interstate com- 
merce, an exempt sale of qualifying newspapers, periodicals, or printed 
sales messages, or a nontaxable sale for resale), unless the print broker 
sells the special printing aids to the United States Government or to 
another print broker who issues a timely and valid resale certificate in 
good faith as provided in this subdivision (c). 

(C) Print Broker's Retail Sales of Special Printing Aids. 

1 . Sales to the United States Government. When a print broker who 
purchases special printing aids under a resale certificate sells those spe- 
cial printing aids along with the printed matter produced with those spe- 
cial printing aids to the United States Government, the sale of the special 
printing aids to the United States Government is exempt from tax as pro- 
vided in Regulation 1614. 

2. With nontaxable sale of printed matter. When a print broker who 
purchases special printing aids under a resale certificate makes a retail 
sale of special printing aids to anyone other than the United States Gov- 
ernment along with a sale of printed matter that is not taxable (such as an 
exempt sale in interstate commerce, an exempt sale of qualifying news- 
papers, periodicals, or printed sales messages, or a nontaxable sale for re- 
sale), that sale of the special printing aids is subject to tax. If the print bro- 
ker separately states a charge for the special printing aids that is not less 
than the printer's separately stated sale price for the special printing aids 
to the print broker, then tax applies to that separately stated sale price. 
Otherwise, tax applies to the the print broker's sale of the special printing 
aids measured by the printer's separately stated sale price to the print bro- 
ker. 

3. With taxable sale of printed matter. When a print broker who pur- 
chases special printing aids under a resale certificate makes a retail sale 
of those special printing aids along with the taxable retail sale of printed 
matter, tax applies to the entire charge for the printed matter and special 
printing aids, without regard to whether the charge for the special print- 
ing aids is separately stated. If the print broker does not make a separate 
charge for the special printing aids, the charge for the printed matter is 
deemed to include the taxable charge for the special printing aids, and no 
further tax is due on account of those special printing aids. 
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4. Split Sales. A print broker may sell special printing aids to produce 
printed matter the sale of which is partially exempt and partially subject 
to tax. such as the sale of printed sales messages some of which are deliv- 
ered as required for exemption by Regulation 1541 .5 and some of which 
are delivered directly to the purchaser. If a print broker makes a sale of 
printed matter where a portion of the sale is taxable and a portion is not 
taxable along with a retail sale of the special printing aids used to produce 
that printed matter, tax is due on the full sale price of the special printing 
aids. If the print broker separately states a charge for the special printing 
aids in an amount not less than the printer's separately stated sale price 
of the special printing aids to the print broker, tax applies to that separate 
charge. In the absence of such a separate charge, the taxable portion of 
the sale of printed matter will be regarded as including the sale of the spe- 
cial printing aids provided that the measure of tax on that sale is at least 
equal to the printer's separately stated sale price of the special printing 
aids to the print broker; if so, no further tax is due for the print broker's 
sale of the special printing aids, but if the measure of tax on the sale of 
the printed matter is less than the printer's separately stated sale price of 
the special printing aids to the print broker, then the print broker owes tax 
on the difference. 

(d) Conceptual Services. 

( 1 ) When the printer makes a lump sum charge for a taxable sale of 
printed matter, the full lump sum charge is subject to tax with no deduc- 
tion on account of any conceptual or other services performed to produce 
that printed matter. When the printer itemizes its charges for a taxable 
sale of printed matter, tax applies to the printer's entire charge except as 
provided below. 

(2) As part of its contract to produce and sell printed matter, a printer 
may also agree to acquire finished art for use in producing the printed 
matter, and the acquisition of that finished art may involve the providing 
of services to convey ideas, concepts, looks, or messages to a printer's 
customer which result in a transfer, enhancement, or revision of either 
electronic artwork, hard copies of electronic artwork, or copies of manu- 
ally prepared artwork. If the printer states a separate charge for such ser- 
vices which are itemized as "design charges," "preliminary art," "con- 
cept development," or any other designation that clearly indicates that the 
charges are for such services and not for finished art, they are nontaxable 
unless the contract of sale provides that the printer will pass to its custom- 
er title or the right to permanent possession of the artwork in tangible 
form, such as on electronic media or hard copy, or permanent possession 
of the artwork in tangible form is, in fact, transferred to the cHent. The 
remainder of the printer's charge is subject to tax. 

(3) If a printer separately itemizes charges for finished art that also in- 
clude charges for conceptual services described in subdivision (d)(2), it 
will be rebuttably presumed that 75 percent of the combined charge for 
the finished art and conceptual services is for the nontaxable services. If, 
however, the printer acquires the finished art and conceptual services 
from a commercial artist (rather than producing the finished art itself) and 
the commercial artist itemizes a separate charge for conceptual services 
that is less than 75 percent of the commercial artist's combined charge 
for conceptual services and finished art, that lesser percentage shall be 
applied to the printer' s combined charge for final art and conceptual ser- 
vices to determine the total nontaxable charges for conceptual services. 
Tax applies to the remaining portion of the combined charge for final art 
and conceptual services unless: 1) the printer passes title to the final art 
to its customer; and 2) that transfer qualifies a technology transfer agree- 
ment under subdivision (b)(2)(D)2 of Regulation 1540, in which case tax 
applies to the charge for finished art in accordance with that provision. 
A separately itemized charge for special printing aids is not a separately 
itemized charge for finished art and conceptual services, and no portion 
of that charge is excluded from tax as a charge for nontaxable conceptual 
services. 

(e) Color Separators. The application of tax to printers as explained in 
this regulation also applies to color separators. Color separators are con- 
sumers and not retailers of tangible personal property which is not sold 
prior to use or physically incorporated into the article to be sold. Tax ap- 



plies to the sale of such property to, or to the use of such property by, the 
color separator. Examples of such property include filters and screens, 
trial proofing materials, disposable lithographic plates, and developing 
chemicals which do not become incorporated into the article sold. Color 
separator working products are special printing aids for purposes of this 
regulation, and the provisions of subdivision (c) apply to their purchase 
and sale. Color separators, and persons such as printers when acting as 
color separators, may purchase color separator working products for re- 
sale when title to such property passes to the customer prior to use by the 
color separator as described in subdivision (c). The term "color separator 
working products" or "special printing aids" on a resale certificate shall 
be sufficient to cover all such products. 

Charges for alterations of film work for $ 100 or less shall be consid- 
ered charges for restoring property to its original condition and not sub- 
ject to tax. Charges greater than $ 1 00 shall be considered charges for fab- 
rication labor and subject to tax. 

(f) Composed Type. 

(1) In General. Tax does not apply to the fabricaUon or transfer by a 
typographer or typesetter of composed type, or reproduction proofs of 
such composed type to printers to use in the preparation of printed matter. 
The composifion of type is the performance of a service, and tax does not 
apply to charges for such service, unless that service is a part of the sale 
of printed matter. Tax applies to the gross receipts from the sale of printed 
matter without any deduction for the charge for typography. Tax applies 
to charges for transfers of composed type combined with artwork as pro- 
vided in subdivision (f)(3). 

Typographers and typesetters are the consumers and not retailers of 
materials, such as typesetting machinery, metal forms, galleys, proofing 
paper, and cleaners which are used in the performance of their service 
and are consumers of materials transferred to their customers incidental 
to the performance of nontaxable typography or typesetting services, 
such as clip art that is combined with text on the same page. 

Composed type includes type together with lined borders and plain, 
straight, fancy, or curved lines. Composed type also includes charts, 
tables, graphs, and similar methods of providing informafion. 

(2) Photocomposition (Including Phototypesetfing and Computer 
Typesetting). Tax does not apply to the composing of type regardless of 
whether the type is composed by means of such simplified methods as 
standard typewriter, desktop publishing, Varityper or Justowriter; by 
means of photolettering or headlining machines; or by means of a photo- 
composifion (including computer photocomposition) method. Tax does 
not apply to the transfer, whether temporary or permanent, of the direct 
product of the type composifion service or copy thereof (e.g., typeset 
matter direct from the typesetting machine ready to be cut and pasted up 
for reproducfion or computer generated type), if that product contains 
text only or text combined with clip art, whether that product is a paper 
or film (negafive or positive) product, provided the product or copy is to 
be used exclusively for reproducfion. 

The transfer of camera-ready copy containing text only or text and clip 
art in the form of a paste-up, mechanical, or assembly, or a camera-ready 
reproducfion of such, is the transfer of composed type and the charge 
made by the typographer or typesetter to his or her customer is not subject 
to tax. Tax does not apply to the transfer of a direct photoreproduction 
of type composed by means of a photolettering or headlining machine or 
other similar device. 

Camera-ready copy which is produced through the use of desktop 
publishing software and a personal computer is nontaxable composed 
type provided it does not contain artwork other than clip art. 

Transfers of plates and mats for use in the printing process which are 
produced using composed type are subject to tax, and tax applies to the 
enfire charge made to the customer including any portion of the charge 
attributable to the type composition service, whether that charge is sepa- 
rately stated or not. Transfers of engraved printing plates and duplicate 
plates such as electrotypes, plastic plates, rubber plates, and other plates 
used in letterpress printing are subject to tax. Similarly, transfers of ex- 
posed presensitized, wipe-on, deep-etch, bi-metal and other plates used 
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in offset lithography or of exposed plates produced by a photo-direct 
method, do not qualify as transfers of reproduction proofs of composed 
type and are subject to tax. A transfer of gelatin coated film to be trans- 
ferred to fine mesh silk in the silk-screening process is subject to tax. 

(3) Artwork. Artwork, other than clip art combined with composed 
type on the same page, is not composed type. The term "artwork" in- 
cludes illustrations (e.g., drawings, diagrams, halftones, or color 
images), photographic images, drawings, paintings, handlettering, and 
computer generated artwork. If the basis for billing is on a per page basis, 
the charge for any page with artwork is subject to sales tax and the charge 
for any page with only text, or text and clip art, is not subject to tax. If the 
basis for billing is lump sum, the ratio of pages containing artwork to the 
total number of pages, applied to the lump sum charge, represents the re- 
tail sale price of the artwork and is subject to tax, but in no event shall the 
retail sale price of the artwork be less that the sale price of the artwork, 
or its components, to the typographer. 

However, if ten percent or fewer of the pages contain artwork, the tme 
object of the sale shall be deemed to be a sale of typography services with 
an incidental transfer of artwork, and the typographer is the consumer of 
that artwork. Tax applies to the sale price of the artwork, or its compo- 
nents, to the typographer. Tax does not apply to the sale of the typography 
service as explained in subdivision (0(1). 

(4) Reproduction Rights. Notwithstanding subdivision (f)(3), if the 
transfer of artwork qualifies as a technology transfer agreement under 
subdivision (b)(2)(D)2. of Regulation 1540, tax applies to the transfer of 
the artwork in accordance with that provision. 

(g) Digital Pre-Press Instruction. Digital pre-press instruction is a 
custom computer program under section 6010.9 of the Revenue and 
Taxation Code, the sale of which is not subject to tax, provided the digital 
pre-press instruction is prepared to the special order of the purchaser. 
Digital pre-press instruction shall not, however, be regarded as a custom 
computer program if it is a "canned" or prewritten computer program 
which is held or existing for general or repeated sale or lease, even if the 
digital pre-press instruction was initially developed on a custom basis or 
for in-house use. The sale of such canned or prewritten digital pre-press 
instruction in tangible form is a sale of tangible personal property, the re- 
tail sale of which is subject to tax. 

(h) Mailing. Tax does not apply to charges for postage or for addres- 
sing for the purpose of mailing (by hand or by mechanical means), fold- 
ing for the purpose of mailing, enclosing, sealing, preparing for mailing 
or mailing letters or other printed matters, provided such charges are 
stated separately on invoices and in the accounting records. Tax applies, 
however, to charges for envelopes. 

(i) Signs, Show Cards, and Posters. Tax applies to retail sales of signs, 
show cards, and posters, and to charges for painting signs, show cards, 
and posters, whether the materials are furnished by the painter or by the 
customer. 

Tax does not apply to charges for painting or lettering on real property. 
The painter or letterer is the consumer of the materials used in such work, 
and tax applies with respect to the sale of such property to, or the use of 
such property by, the painter or letterer. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006-6012, Revenue and Taxation Code. 

Note: For Publications, exemption of certain, see regulation 1590 (Section 
1590). Title 18). 

Note: For Advertising Agencies, see regulation 1540 (Section 1540, Title 18). 
For Mailing Services, see regulation 1504 (Section 1504. Title 18). 

History 

1. Renumbering from former Section 1934 filed 1 1-3-71 ; effective thirtieth day 
thereafter (Register 71, No. 45). For prior history see Register 68, No. 38. 

2. Amendment filed 12-2-72; effective thirtieth day thereafter (Register 72, No. 

52). 



3. Amendment filed 1-1 1-89; operative 2-10-89 (Register 89, No. 3). 

4. Repealer of subsections (a)-(h), new subsections (a)-(g), rcdesignation of for- 
mer subsection (i) as subsection (h). and amendment of Nori' filed 1 1-3-99; op- 
erative 12-3-99 (Register 99, No.45 ). 

5. Amendment filed 9-3-2002; operative 10-3-2002 (Register 2002. No. 36). 

§ 1 541 .5. Printed Sales Messages. 

(a) Definitions. 

( 1 ) "Printed Sales Messages" means and is limited to catalogs, letters, 
circulars, brochures, and pamphlets printed for the principal purpose of 
advertising or promoting goods or services. The term includes such items 
as department store catalogs, brochures advertising automobiles and va- 
cations, circulars advertising professional services, and coupon books. 
The term does not include campaign literature and other fund-raising 
materials, stationery, reply envelopes, except as provided for in (b) of this 
regulation, order forms, sales invoices, containers for sample merchan- 
dise, newspapers or periodicals, calendars, notepads, cash register tapes, 
or directories unless they meet the principal purpose of advertising or 
promoting goods or services. 

(2) "Printed to the Special Order" means designed and prepared ac- 
cording to the specific request of the purchaser. The term is also applica- 
ble to additional or supplemental orders, when the original order was 
printed to the special order of the purchaser. 

(3) "Mailing House" means any person engaged in the business of 
stamping, addressing, sealing or otherwise preparing property for mail- 
ing for compensation. 

(4) "Common Carrier" means any person engaged in the business of 
transporting property for hire or compensation and who offers his ser- 
vices indiscriminately to the public or to some portion of the public. 

(5) "Cost" means any consideration given for the acquisition of the 
property, whether directly or indirectly. Examples of indirect costs in- 
clude subscription fees, franchise fees or any general overhead billing. 

(6) "Any other Person" as used herein means any person, other than 
the purchaser or the purchaser's agent, who takes physical delivery of the 
printed sales messages and who exercises dominion and control over the 
property. 

(b) Application of Tax. Operative January 1 , 1987, tax does not apply 
to the sale or use of printed sales messages which are: 

(1) Printed to the special order of the purchaser; 

(2) Mailed or delivered by the seller, the seller's agent or a mailing 
house acting as the agent for the purchaser, through the United States 
Postal Service or by common carrier; 

(3) Received by any other person at no cost to that person who be- 
comes the owner of the printed material. 

(4) If all of the above conditions in (b)(1) through (b)(3) are not met, 
tax applies to the charges for the printed sales messages to the same extent 
as to charges for printed matter generally. 

(5) To satisfy the common carrier requirement, it is only necessary that 
a common carrier be involved in some stage of the delivery. 

(6) The tax exemption applies regardless of whether or not the pur- 
chaser of printed sales messages offers for sale the goods or services ad- 
vertised in the printed sales messages. 

(7) Tax does not apply to charges for containers, such as envelopes or 
wrapping paper, when sold with the printed sales messages for shipment 
or delivery, or when sold to persons who place the printed sales messages 
in the container and sell the printed sales messages together with the con- 
tainer. 

(8) Generally, tax applies to sales of reply envelopes and order forms. 
However, reply envelopes, order forms, or other printed matter will be 
considered part of the printed sales message when such property is in- 
serted in, stapled, glued, or otherwise affixed to the printed sales message 
in such a manner that it becomes a component or integral part of the 



[The next page is 95.] 



Page 94.9 



Register 2002, No. 36; 9-6-2002 



Title 18 



State Board of Equalization — Business Taxes 



§ 1541.5 



• 



printed sales message and is sold together with the printed sales message. 
Accordingly, the total charge in such cases is deemed to be for printed 
sales messages and not subject to tax. 

(9) When printed sales messages are attached to reply envelopes and 
the reply envelopes are provided for the primary purpose of securement 
of a return payment on a billing, or business reasons other than the pro- 
motion of goods or services, tax applies to charges for such reply envel- 
opes. 

( 10) A purchaser of printed sales messages may act as the agent of the 
seller of the printed sales messages to purchase from a third party supplier 
envelopes or other printed matter which become incorporated by the sell- 
er into the printed sales message and are sold together with the printed 
sales message. The purchaser must clearly establish with respect to any 
acquisition of printed matter that it is acting as agent for the seller of 
printed sales messages. To establish that a particular acquisition was 
made as an agent, the purchaser must (1 ) clearly disclose to the supplier 
the name of the seller for whom the purchaser is acting as agent, and (2) 
obtain, prior to acquisition, and retain written evidence of agent status 
with the seller of printed sales messages. The purchaser (agent) may not 
charge the seller, exclusive of any agency fee, an amount in excess of the 
amount paid to the third party supplier for the purchase of the envelopes 
or other printed matter (see Regulation 1 540). The sale by the seller (third 
party supplier) under this agency relationship is a sale for resale to the 
seller of the printed sales message. Accordingly, the agent should pro- 
vide the supplier with a resale certificate, purchase order, or other such 
document containing the principal/seller's name, address, permit num- 
ber, signature of the agent or principal/seller, date of execution, and a 
statement that the property is purchased "for resale." (see Regulation 
1668). Unless the resale certificate, purchase order, or other such docu- 
ment is given on behalf of the seller of printed sales messages pursuant 
to the agency agreement, it will be presumed that the purchaser is acting 
on its own behalf. At no time will the purchaser of the printed sales mes- 
sages act as an agent of the seller with regards to the delivery of the 
printed sales messages. 

(c) Supporting Documentation. Any seller claiming an exemption for 
the sale of printed sales messages must obtain and retain supporting evi- 
dence of the delivery of the property. 

( 1 ) Delivery by the Seller. A seller who mails exempt printed sales 
messages through the United States Postal Service or by common carrier, 
should obtain and retain U.S. Postal receipts or bills of lading and obtain 
and retain a timely exemption certificate, taken in good faith, from the 
purchaser. The exemption certificate should be similar to the following: 

"I hereby certify that the items purchased are printed sales messages 
and that the printed sales messages described herein which I shall pur- 
chase from 

will be delivered by the seller or the seller's agent through the U.S. Postal 
Service or by common carrier at no cost to another person who becomes 
the owner of the printed material. If any of such printed material is deter- 
mined not to be a printed sales message or is delivered other than as speci- 
fied above, I understand that I am required by the Sales and Use Tax Law 
to report and pay tax, measured by the purchase price of such property. 
Description of property to be 
purchased: 



Date 
Purchaser: 


Address: 


(Company Name) 


Signature: 


Title: 


(Signature of Authorized Person) 



Seller's Permit No. of Purchaser (if any) 



as agent for the purchaser, the contract of sale should specify to whom 
the property was delivered, and the seller should obtain and retain a time- 
ly exemption certificate, taken in good faith from the purchaser, similar 
to the following: 

"I hereby certify that the items purchased are printed sales messages 
and that the printed sales messages described herein which I shall pur- 
chase from , 

delivered by the seller to the mailing house designated below, will be de- 
livered by the mailing house, acting as my agent, through the United 
States Postal Service or common carrier at no cost to another person who 
becomes the owner of the printed material. If any such printed material 
is delivered other than as specified above. I understand that I am required 
by the Sales and Use Tax Law to report and pay tax, measured by the pur- 
chase price of such property. Description of property to be purchased: 

Mailing house 

(Name) 



(Address) 



Date 

Purchaser: 

Address: _ 
Signature: 



(Company Name) 



(Signature of Authorized Person) 



(2) Delivery by Mailing House as Agent for Purchaser. When the seller 
of printed sales messages delivers the property to a mailing house acting 



Title: 

Seller's Permit No. of Purchaser (if any) " 

(3) A copy of the exempfion certificate described in subdivision (c)( I ) 
or (c)(2), accepted in good faith, shall relieve the seller from liability for 
the sales tax for the sale of printed sales messages delivered in accor- 
dance with subdivisions (b)(2), (b)(3), and (b)(10) of this regulation. If 
the seller fails to deliver the printed sales messages in such a manner, the 
seller will not be relieved from liability for the sales tax, on the ground 
that an exemption cerfificate was obtained with respect to the transaction. 

(4) If a purchaser certifies in writing to a seller that the printed matter 
is a printed sales message or that the printed sales messages purchased 
will be delivered in a manner entitling the seller to regard the gross re- 
ceipts from the sale as exempt from the sales tax and it is determined that 
the printed matter is not a printed sale message or the purchaser arranges 
for the delivery of the printed sales messages in some other manner, the 
purchaser shall be liable for payment of sales tax as if the purchaser were 
a retailer making a retail sale of the printed matter at the time of such use 
and the sales price of the printed matter to the purchaser shall be deemed 
the gross receipts from such retail sale. 

(5) If a purchaser wishes to designate on each purchase order that the 
property is an exempt printed sales message, the seller should obtain a 
qualified exemption certificate, i.e., one that states "see purchase order" 
in the space provided for a description of the property to be purchased. 
Each purchase order must then specify whether the property covered by 
the order constitutes an exempt printed sales message within the provi- 
sions of this regulation or whether tax applies to the order. If each pur- 
chase order does not so specify, it will be assumed that the property cov- 
ered by that purchase order is not an exempt printed sales message. If the 
purchase order includes both exempt printed sales messages and printed 
matter subject to tax, the purchase order must specify which items are ex- 
empt printed sales messages and which items are subject to tax. 

(6) When the purchaser and seller of printed sales messages enter into 
an agency agreement for the purchase of envelopes or other printed mat- 
ter, pursuant to subdivision (b)(10), the purchaser must clearly disclose 
to the third party supplier the name of the seller for whom the purchaser 
is acting as an agent prior to, or at the time of purchase. This condition 
will be met by including on all purchase orders provided to the third party 
supplier a statement containing the elements noted on the following ex- 
ample: 
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"This order is placed for and on belialf of 

[printer/principal" s name]: seller's permit No. 
[printer/principal" s permit number] located al_ 

[address of printer/principal] for whom 

[purchaser/agent's name] is acting as agent. 



"The order is for 



[number of envelopes] 

envelopes to be used as containers for printed sales messages. The en- 
velopes are to be delivered to [mailing house 

name] for inclusion of the printed sales message. 



Date: 



(Signature of Purchaser or Authorized Agent)" 
(7) Pursuant to subdivision (b)( 10), prior to the acquisition of the en- 
velopes or other printed matter, the purchaser and seller of the printed 
sales messages must agree that the purchaser is acting as an agent for the 
seller with respect to the purchase of envelopes or other printed matter 
which become incorporated by the seller into the printed sales message 
sold. This condition will be met by including a statement in a letter of 
agreement or other such document similar to the following example: 

"You are hereby authorized to act as our agent in the procurement on 
our behalf of [number of envelopes] envelopes pur- 
chased for resale under seller's permit number [printer/sel- 



ler's permit number] from 
er's name], located at 



[third party suppli- 

[address of third party 

supplier] for inclusion of printed sales messages to be sold and delivered 

pursuant to Regulation 1541.5. 



Date: 



19 



(Signature of Printer/Seller)" 
(8) The fact that the seller/principal of the printed sales messages may 
not formally reimburse the purchaser/agent with respect to the acquisi- 
tion of envelopes or other printed matter from the third party supplier will 
not invalidate the agency relationship between the seller and purchaser 
of printed sales messages when all other provisions of this regulation are 
met. 

(d) Examples of the Application of Tax Under Specific Circum- 
stances. 

( 1 ) A real estate company contracts with a printer to design and prepare 
a brochure describing homes for sale in an area. The brochures are deliv- 
ered by the seller to a mailing house for redelivery by common carrier to 
local merchants at no charge to the merchants. The merchants voluntarily 
display on the store premises the brochures which are available to the 
public free of charge. The merchants may dispo.se of the brochures in any 
manner they see fit. Tax does not apply to the charges for the brochures 
by the printer since the mailing house delivered the brochures by com- 
mon carrier to a person other than the purchaser. 

(2) The same real estate company in Example 1 requests the printer to 
prepare a second distribution of the same brochures in the same manner 
one month later. Tax does not apply to the charges for the second distribu- 
tion, since the original printed matter was prepared to the special order 
of the purchaser and met the other conditions of the exemption. 

(3) A manufacturer of automotive oil contracts with a printer to design 
and prepare a brochure describing the unique features of the oil. The bro- 
chures are delivered by the seller to a mailing house for redehvery by the 
U.S. Postal Service to automotive parts stores at no charge to the stores. 
The automotive parts stores voluntarily display on the store premises the 
brochures which are available to the public free of charge. Although the 
automobile parts store sells the oil, there is no direct or indirect cost to 
the store for displaying the brochures, that is, the wholesale cost is not 
determined by the distribution of the brochures. Tax does not apply to the 
charges for the brochures by the printer since the mailing house delivered 
the brochures by the U.S. Postal Service to a person other than the pur- 
chaser and all other conditions of the exemption were met. 



(4) A fast-food franchiser contracts with a printer to prepare and deliv- 
er by a common carrier to the franchisee, coupons for a free soft drink. 
The franchisee distributes the coupons to its patrons at the premises. The 
franchisee pays a flat monthly fee to the franchiser for general expenses 
incurred by the franchiser for promotion of the products sold by the fran- 
chise. Although no specific charge was made by the franchiser to the 
franchisee, an indirect charge was made by way of the monthly fee, and, 
accordingly, tax applies to the charge for the printed matter. 

(5) A company contracts with an advertising agency, who is acting as 
a seller, to prepare and deliver printed sales messages. The advertising 
agency contracts with a third party to do the printing and mailing. When 
the advertising agency separately bills the printed material to the compa- 
ny, and all other requirements for exemption are met, tax does not apply 
to the advertising agency's charges for the printed matter, since the seller 
need not be the actual printer to qualify for an exemption from the tax. 

(6) A department store contracts with a printer to prepare sales cata- 
logs. The printer delivers the catalogs through the U.S. Postal Service to 
the department store where the catalogs are available at no charge to the 
store's patrons. Tax applies to the charges made by the printer since de- 
livery was made to the purchaser. 

(7) The same department store in Example (6) requests the printer to 
deliver 75 percent of the catalogs through U.S. Postal Service to be dis- 
tributed to individuals at no cost to those individuals. The printer delivers 
25 percent of the catalogs to the department store and separately lists and 
prices on the invoice to the department store the charges for the printing 
aids used in the preparation of the printed sales messages. Tax would not 
apply to the charges by the printer on 75 percent of the printed material; 
tax would apply to the 25 percent delivered to the department store and 
to the entire charge for the printing aids. 

(8) An attorney requests a printer to prepare and mail a letter to poten- 
tial clients advertising the attorney's professional services. The printer 
inserts a reply envelope into the folder letter and places both into a large 
envelope and mails the material through the U.S. Postal Service. The let- 
ter qualifies as an exempt sales message. The outer envelope is an exempt 
container sold with the exempt printed sales message. The reply envelope 
is a component or integral part of the printed sales message when inserted 
with the letter into the larger envelope and sold with the exempt printed 
sales message. 

(9) A furniture store requests a printer to prepare and mail billings and 
furniture advertisements to the store's customers. Both the billings and 
the advertisements are placed by the printer in the same envelope and 
mailed through the U.S. Postal Service. When the charges for the adver- 
tisement material are separately stated, tax does not apply to such 
charges. Tax does apply to the charges for the preparation of the billings 
and charges for the envelopes containing the billings, since the primary 
use of the envelopes is to mail billings and the addition of the printed sales 
messages is only secondary. 

( 1 0) A distributor requests a printer to prepare and mail through the 
U.S. Postal Service sales catalogs and order forms. The distributor also 
contracts with an envelope company to prepare reply envelopes to be in- 
corporated into the catalog. The envelope company is requested by the 
distributor to deliver the reply envelopes to the printer, who will staple 
a reply envelope with an order form into the center of each catalog. The 
catalogs are subsequently delivered to the recipients free of charge 
through the U.S. Postal Service. Tax does not apply to the charges made 
by the printer for the catalogs or order forms. The order forms were sold 
by the printer along with the sale of the catalogs and became component 
parts of the catalogs. Tax applies to the distributor's purchase of the reply 
envelopes, since the reply envelopes were not component parts of the cat- 
alogs at the time they were purchased. However, when the distributor 
purchases the envelopes from the envelope company as an agent of the 
seller of the catalogs (in this case the printer), and such agency relation- 
ship is disclosed at the time of purchase, the reply envelopes will be con- 
sidered sold with the catalogs. Accordingly, tax does not apply to the pur- 
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chase of the envelopes (purchased for resale on behalf of the printer) or 
the printer's subsequent sale of the reply envelopes. In this case, the reply 
envelopes are sold along with the catalogs and become component parts 
when inserted. 

(e) Special Printing Aids. The exemption provided under this regula- 
tion is limited to sales of printed sales messages and does not affect the 
application of tax with respect to "special printing aids" or other materi- 
als used in the preparation of printed sales messages. Tax applies to the 
sale of "special printing aids" as provided in Section 1541(e) of Title 18. 
NOTi:.- Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6379.5 and 6421, Revenue and Taxation Code. 

History 

1. New section filed 10-14-87; operative 11-13-87 (Register 87, No. 42). 

2. Amendment of section and NoTi-; filed 1-15-99; operative 2-14-99 (Register 
99. No. 3). 

§ 1542. Signs, Show Cards, and Posters. 

NOTIi: Authority cited: Section 6006, Revenue and Taxation Code. 

History 

1. Renumbering from former Section 1935 filed 1 1-3-71; effecfive thirtieth day 
thereafter (Register 71, No. 45). 

2. Repealer filed 6-1 1-73, effective thirtieth day thereafter (Register 73, No.24). 

§1543. Publishers. 

(a) Definitions. 

( 1 ) ART DIRECTOR. An art director prepares general specifications 
(in the form of verbal instructions or rough sketches) for an illustrator or 
photographer. 

(2) AUTHOR. An author creates an original manuscript, whether writ- 
ten by hand, on a typewriter or computer, or otherwise, for the purpose 
of publication. For purposes of this regulation, the following persons are 
also authors: 

(A) Copy editor, who reviews a manuscript for grammatical consisten- 
cy and clarity. 

(B) Developmental editor, who consults with the author who created 
an original manuscript for purposes of publication to develop the con- 
cepts in the manuscript, or who reviews the copy edited manuscript and 
recommends visual concepts. 

(C) Manuscript reviewer, who reviews a manuscript for technical ac- 
curacy and acceptability to the proposed audience. For example, a re- 
viewer may review the manuscript of a book on gardening for technical 
accuracy and suitability of the gardening advice for a particular climate. 

(D) Photo researcher, who assists other authors or publishers in obtain- 
ing permission and rights from third parties to use photographic images 
for purposes of reproduction in the publication of a manuscript. 

(E) Translator, who produces a manuscript that is a translation of mate- 
rial from a different language. 

(3) DESIGNER. A designer plans and prepares a general layout of ty- 
pographical and illustrative elements for printed literature. 

(4) FINISHED ART. Finished art is the final artwork used for actual 
reproduction by photomechanical or other processes, or used for display. 
It includes electronic art, illustrations (e.g. drawings, diagrams, half- 
tones, or color images), photographic images, sculptures, paintings, and 
handlettering. 

(5) ILLUSTRATOR. An illustrator creates an illustration, which is an 
original artwork (including cartoons and comic strips) licensed for the 
purpose of publication. 

(6) PHOTOGRAPHER. A photographer creates an original 
photographic image through the use of a camera or similar device, which 
photographic image is licensed for the purpose of publication. 

(7) PHOTOSTAT. A photostat (also called a "stat") is a copy produced 
by photographic means, often used in layout, dummy work, or "for posi- 
tion only" on camera-ready art. 

(8) PRELIMINARY ART. Preliminary art is tangible personal proper- 
ty which is prepared solely for the purpose of demonstrating an idea or 
message for acceptance by the client before a contract is entered into, or 
before approval is given, for preparation of finished art provided neither 
title to, nor permanent possession of, such tangible personal property 



passes to the client. Examples of preliminary art include roughs, visual- 
izations, layouts, comprehensives, and instant photos. 

(9) PRODUCTION FUNCTION. A production function is a segment 
of the process of producing camera-ready art or camera-ready copy, and 
includes the following: 

(A) Alterations, which are changes made to typeset copy or camera- 
ready copy. 

(B) Dummy, which is a mock-up or layout of a page showing position 
and overall form, used for approval. A dummy can be assembled manual- 
ly or generated by a computer program. A dummy is never physically in- 
corporated into a mechanical or paste-up. 

(C) Formatting, which is a manuscript mark-up, when done electroni- 
cally. 

(D) Manuscript mark-up, which is the application of type specifica- 
tions to a manuscript for typesetting, when done manually. 

(E) Mechanical or paste-up (also called camera-ready art or camera- 
ready copy), which is produced by preparing copy to make it camera- 
ready with all type and design elements, and then pasting the prepared 
copy on artboard or illustration board in exact position along with 
instructions, either in the margins or on an overlay, for the platemaker. 

(F) Production Coordination or Production Direction, which is the 
coordination and scheduling of the various components of a project. 

(G ) Production Editing, which is editing that maintains editorial integ- 
rity of the author's work during the production process. 

(H) Proofreading, which is a reading of typeset copy for correctness 
in comparison with the original manuscript. 

(I) Typesetting, typography, or composition, which is the fabrication 
or production of composed type, or reproduction proofs thereof, for use 
in the preparation of printed matter. Typesetting, typography, or com- 
position does not include the fabrication or production of a paste-up, me- 
chanical, or assembly of which a reproduction proof is a component part. 

( 1 0) PUBLISHER. A publisher owns, outright or by license, the rights 
to reproduce, market, and distribute printed literature. 

(11) SYNDICATOR. A syndicator receives from authors original 
manuscripts, or reproduction proofs thereof, including columns, car- 
toons, and comic strip drawings, and distributes those manuscripts to 
publishers for publication. 

(b) Application of Tax. 

(1) Authors. 

(A) The transfer by an author to a publisher or syndicator, for the pur- 
pose of publication, of an original manuscript or copy thereof, including 
the transfer of an original column, cartoon, or comic strip drawing, is a 
service, the charge for which is not subject to sales tax. If the author trans- 
fers the original manuscript or copy thereof in tangible form, such as on 
paper or in machine-readable form such as on tape or compact disc, that 
transfer is incidental to the author's providing of the service, and the au- 
thor is the consumer of any such property. However, the transfer of mere 
copies of an author' s work is a sale of tangible personal property, and tax 
applies accordingly. 

(B) Tax applies to charges for transfers of photographic images and 
illustrations, whether or not the photographic images or illustrations are 
copyrighted. Transfers of photographic images or illustrations illustrat- 
ing text written by the photographer or illustrator are not taxable when 
they are merely incidental to the editorial matter. 

(2) Syndicators. The transfer by a syndicator to a publisher of im- 
pressed mats or proofs of syndicated columns, cartoons, or comic strip 
drawings for the purpose of publication is not subject to tax. 

(3) Designers and art directors. Fees paid to a designer or art director 
for his or her ability to design, conceive, or dictate ideas, concepts, or 
specifications are not subject to tax if the designer or art director does not 
transfer to the client or to any other person on behalf oi' the client title or 
possession of any tangible personal property used to convey the ideas. 
The designer or art director is the consumer of any paper, tape, film, dis- 
kette, or other tangible personal property used. Tax applies to the salo of 
such tangible personal property to, or use of such tangible personal prop- 
erty by, the designer or art director. 
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(4) Production Functions, 

(A) Tax applies to the gross receipts from tlie retail sale of camera-rea- 
dy art or camera-ready copy. The measure of tax includes charges for the 
performance of all production functions, whether the charges are sepa- 
rately stated or not. 

(B ) A contract under which a person performs only the following func- 
tions (or any combination of the following functions) is not subject to tax: 
manuscript mark-up, formatting, typesetting, proofreading, production 
coordination, and production editing. Charges for any of such functions 
are taxable when they are provided as part of the taxable sale of camera- 
ready copy or camera-ready art unless there is no contract for the cam- 
era-ready copy or camera-ready art until after such functions are com- 
pleted, in which case the charges for such functions are nontaxable. 

(5) Contract To Perform Services and To Furnish Tangible Personal 
Property. One person may, under a single agreement, contract both to 
perform author, design, or art direction services, and to produce camera- 
ready copy or art. If, under the terms of the agreement, the client retains 
the right to approve the manuscript, layout, or general specifications be- 
fore authorizing preparation of camera-ready copy or art, and if the au- 
thor, designer, or art director does not transfer to the client title to the lay- 
outs or possession of the layouts other than for the purpose of review and 
approval only, then separately stated charges for performance of the ser- 
vices are not taxable. In the absence of specific contractual language, 
proof of client approval shall be evidenced by contemporaneous notation 
of receipt of approval in the records of the author, designer, or art direc- 
tor. No other proof shall be required. 

(6) PRELIMINARY ART. Tax does not apply to separately stated 
charges for preliminary art, except where the preliminary art becomes 
physically incorporated into the finished art, as, for example, when the 
finished art is made by inking directly over the pencil sketch or drawing, 
or the approved layout is used as camera copy for reproduction. The 
charge for the preliminary art is separately stated if it is billed separately 
to the client, either on a separate billing or separately itemized on the bill- 
ing for the finished art. provided it is clearly identified on the billing as 
roughs, visualizations, layouts, comprehensives, or other preliminary 
art. Proof of ordering or producing the preliminary art, prior to the date 
of the contract or approval for finished art, shall be evidenced by pur- 
chase orders of the buyer, or by work orders or other records of the seller. 
No other proof shall be required. Tax applies to the total charges made 
for finished art. If there is no separately stated charge for preliminary art, 
then there is no deduction for such services from the taxable measure for 
the sale of the finished art except as provided in subdivision (b)(2)(C) of 
Regulafion 1540. 

(7) Sales By Publishers. Sales of printed literature are subject to tax un- 
less the sale is for resale or is specifically exempted by law, e.g., qualify- 
ing sales of printed sales messages and sales in interstate and foreign 
commerce. 

(8) Transportation Charges and Services Related to Transportation. 
Tax applies to charges for the transportation of printed matter in connec- 
tion with a taxable retail sale except as provided in Regulation 1628. 

Separately stated charges for services such as addressing (by hand or 
by mechanical means), folding, enclosing, or sealing directiy related to 
the transportation of printed matter to the customer are not subject to tax. 
Tax applies, however, to charges for envelopes except as otherwise pro- 
vided in Regulation 1541.5. 

(9) Purchase of Property For Resale. Tax applies to the purchase of 
tangible personal property that is consumed in any production function 
and does not become a part of the finished product. However, a person 
may purchase such property for resale if that person's contract of sale 
with its client explicitiy passes title to the property to that person's client 
prior to its use. Tangible personal property so purchased must be sepa- 
rately listed and priced on the person' s sales invoice to the client and sales 
tax applies to that charge. 

(10) REPRODUCTION RIGHTS. Notwithstanding anything to the 
contrary in this regulation, if the transfer of a photographic image or art- 
work is made pursuant to a technology transfer agreement under subdivi- 



sion (b)(2)(D)2. of Regulation 1540, tax applies to the transfer of the art- 
work in accordance with that provision. 

(c) Examples of the Application of Tax Under Specific Circum- 
stances. 

( 1 ) A firm provides various services to a publisher. In performing a 
contract with the publisher, the firm buys a color separation from a third 
party. The firm does not make a copy of the color separation or use it in 
any way, but resells it to the publisher. The firm may give a resale certifi- 
cate to the third party but tax applies to the sale to the publisher. 

(2) The firm in Example ( 1 ) uses the color separation before reselling 
it to the publisher. Both the firm and the publisher are consumers, and 
both sales are subject to tax. 

(3) The firm in Example ( 1 ) buys both the color separation and a photo- 
static copy of it from the third party who separately states the price of 
each item on the sales invoice. The firm retains the photostatic copy but 
resells the color separation to the publisher without using it in any way. 
Since the third party used the color separation to make a copy of it, the 
sale of the component parts to the third party, or the third party's use of 
those component parts, is subject to tax. The firm may give a resale certif- 
icate to the third party for the color separation, but tax applies to the third 
party's sale of the photostatic copy. Tax also applies to the firm's sale of 
the color separation to the publisher. 

(4) A firm contracts with a publisher to perform a contract in three 
stages, as follows: 

(A) The firm creates an original manuscript of a book. The publisher 
reviews the first draft, comments on it, and approves it. The firm then 
does developmental editing, in which the writer and editors develop the 
manuscript for sound editorial structure and organization. The publisher 
reviews the resulting second draft, comments on it, and approves it. The 
firm then does copy editing, in which editors review the manuscript for 
grammatical consistency and clarity. After this, the firm passes title to the 
manuscript to the publisher for the purpose of publication. Under the con- 
tract, the firm can proceed with further work only with the publisher's ap- 
proval. 

Tax does not apply to the sale of the finished manuscript or to any of 
the steps of writing and editing it. 

(B) In the second stage, the publisher returns the accepted manuscript 
to the firm for typesetting into galleys, which the publisher reviews and 
approves. The firm then arranges the galleys into page form, which the 
publisher reviews and approves. The firm then produces camera-ready 
art, which the publisher reviews for approval or alterations. The publish- 
er then accepts and takes title to the camera-ready art. 

Tax applies to the firm's gross receipts from the sale of the camera- 
ready art, including formatting, typesetting, proofreading, and produc- 
tion coordination, whether separately stated or not. To preserve the non- 
taxable status of the receipts described in Example (4)(A), the charges for 
work done in Example (4)(A) must be separately stated from the charges 
for the sale of the tangible personal property in this Example (4)(B). 

(C) In the third stage, the publisher returns the camera-ready art to the 
firm for printing. The firm subcontracts the printing to a printer. The firm 
manages the quality of the printing. A representative of the publisher vis- 
its the printer to approve the work. At the firm's instruction, the printer 
ships the completed books to the publisher's warehouse. 

Since the firm will be reselling the books to the publisher without using 
them, the firm may issue a resale certificate to the printer. Since the pub- 
lisher intends to resell the books, the publisher may issue a resale certifi- 
cate to the firm. Tax applies to sales of the books by the publisher to con- 
sumers unless the sales are specifically exempt by statute (e.g. sales in 
interstate commerce.) 

(5) A publisher owns an existing manuscript. The publisher contracts 
with an editorial design firm for developmental editing, copy editing, and 
design specifications. The firm reviews the manuscript and makes rec- 
ommendations to the publisher for developing it into publishable form, 
including recommended layout and a general approach to design (e.g., 
trim size). After the publisher accepts these recommendations, a designer 
(at the firm or a subcontractor) prepares sample sketches and dummies 
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lo express ihe idea to the publisher. After the publisher approves the 
sketches and dummies, the designer creates type specifications. A devel- 
opmental editor and a copy editor (at the firm or a subcontractor) perform 
development and copy editing services. The edited manuscript, dum- 
mies, and type specifications are transferred to the publisher. 

Tax does not apply to the editing services because they are author's 
services. Tax does not apply to charges for the dummies and type specifi- 
cations if those charges are separately stated and if possession and title 
is retained by the editorial design firm. 

(6) A publisher has an office in California and an office in New York. 
The publisher' s California office purchases camera-ready art from a Cal- 
ifornia production firm, with title passing in California. However, the 
production firm, on instructions from the publisher, ships the camera- 
ready art directly to the publisher's New York office for use at the New 
York office, with no use of the camera-ready art in California. 

Tax does not apply to the production firm's gross receipts from the sale 
of the camera-ready art, because the sale is in interstate commerce. 

(7) A commercial artist (such as a commercial photographer or illus- 
trator) makes a temporary transfer of finished art (such as a photograph 
or illustration) that qualifies as a technology transfer agreement under 
subdivision (b)(2)(D)2. of Regulation 1540 to a publisher for purposes 
of reproducing the finished art in a children's book. The publisher makes 
a computer scan of the finished art and returns the original finished art 
to the commercial artist. The publisher incorporates the computer scan 
into layouts which are used to reproduce the finished art in the printed 
children's books, which are then sold. The commercial artist is paid an 
advance against royalties, and is then paid royalties based on retail sales 
of the children's book. The commercial artist does not make a separate 
charge for the tangible personal property leased to the publisher in accor- 
dance with subdivision (b)(2)(D)2.a. of Regulation 1540. As provided in 
subdivision (b)(2)(D)2.b. of Regulafion 1540, if the commercial artist 
has leased like property for a separate price to an unrelated third party 
without also transferring an interest in the copyright, or has leased that 
finished art or like finished art for a separate price satisfying the require- 
ments of subdivision (b)(2)(D)2.a. of Regulation 1540, then tax applies 
to that separate price. Otherwise, tax applies to the commercial artist's 
transfer as specified in subdivision (b)(2)(D)2.c. of Regulation 1540. Ex- 
cept for the tax due under subdivision (b)(2)(D)2.b. or (b)(2)(D)2.c. of 
Regulation 1 540, no further tax is due on the royalties or the advance paid 
to the commercial artist. Tax applies to the retail sales of the children's 
book unless specifically exempt by statute. 

NOTE: Authority: Section 7051, Revenue and Taxation Code. Reference: Sections 
6006, 6015, 6094, 6244, 6362, 6379.5 and 6396, Revenue and Taxation Code. 

History 

1. New section filed 2-15-91; operative 3-17-91 (Register91, No. 12). 

2. Amendment of subsections (a)(3), (a)(4)(A)-(D), (G), (a)(6), (b)(l)(A)-(B), 
(b)(2), (b)(4)-(6), (c)(l)-(4)(A), (c)(6) and Non; filed 4-19-92; operative 
4-20-92 (Register 92, No. 13). 

3. New subsection (a)(9), amendment of subsection (b)(1)(A), new subsection 
(b)(2) and subsection renumbering filed 10-24-96; operative 1 1-23-96 (Reg- 
ister 96, No. 43). 

4. Amendment of section and Noth filed 8-19-2002; operative 9-18-2002 (Reg- 
ister 2002, No. 34). 



Article 5. Installers, Repairers, 
Reconditioners 

(Also See Article 24) 

§ 1546. Installing, Repairing, Reconditioning in General. 

(a) Installation Generally. Charges for labor or services used in install- 
ing or applying the property sold are excluded from the measure of the 
tax. Such labor and services do not include the fabrication of property in 
place. 

(b) Repairmen. 

( 1 ) When Retailers. If the retail value of the parts and materials fur- 
nished in connection with repair work is more than 10 percent of the total 



charge, or if the repairman makes a separate charge for such property, the 
repairman is the retailer and tax applies to the fair retail selling price of 
such property. 

If the retail value of the property is more than 10 percent of the total 
charge, the repairman must segregate on the invoices to his ctistomers 
and in his records the fair retail selling price of the parts and materials 
from the charges for labor of repair, installation, or other services jicr- 
formed.- "Total charge" means the aggregate of the retail value of the 
parts and materials furnished or consumed in making the repairs, charges 
for installation, and charges for labor of repair or other ser\ ices per- 
formed in making the repairs, including charges for in-plant or on-loca- 
tion handling, disassembly and reassembly. It does not include pick-up 
or delivery charges. 

If the retailer does not make a segregation, the retail selling price of the 
parts and materials will be determined by the board based on information 
available to it. 

(2) When Consumers. If the retail value of the parts and materials fur- 
nished in connection with the repair work is 1 percent or less of the total 
charge, as defined in (b)(1) above, and if no separate charge is made for 
such property, the repairman is the consumer of the property,- and tax ap- 
plies to the sale of the property to him. 

(3) Lump-sum Maintenance Contracts. 

(A) In General — Definitions. "Mandatory maintenance contract." A 
maintenance contract is mandatory within the meaning of this regulation 
when the buyer, as a condition of the sale, is required to purchase the 
maintenance contract from the seller. "Optional maintenance the mean- 
ing of this regulation when the buyer is not required to purchase the main- 
tenance contract from the seller, i.e., he is free to contract with anyone 
he chooses. 

(B) Mandatory Maintenance Contracts. If the repair work is performed 
under a mandatory lump-sum maintenance contract providing for the 
furnishing of parts, materials, and labor necessary to maintain the proper- 
ty, the repairer is regarded as the retailer of the material furnished. Ac- 
cordingly, if the property upon which the maintenance will be performed 
is sold at retail, the measure of tax includes any amount charged for the 
lump-sum maintenance contract, whether or not separately stated. The 
sale of the parts and materials to the repairer furnishing them under such 
a contract is a sale for resale and is not taxable. 

(C) Optional Maintenance Contracts. If the repair work is performed 
under an opdonal lump-sum maintenance contract providing for the fur- 
nishing of parts, materials, and labor necessary to maintain the property, 
the repairer is regarded as the consumer of the parts and materials fur- 
nished. 

(4) Exchange of Used for Reconditioned Similar Property. If the meth- 
od of repairing or reconditioning certain tangible personal property in- 
volves commingling property delivered to a repairman or reconditioned 
property which may not be the identical property delivered to the repair- 
man or reconditioner but which is exactly the same kind of property or 
derived from exactly the same kind of property as that so delivered, tax 
applies to the amount charged by the repairman or reconditioner for the 
repaired or reconditioned property. 

(5) Repair Jobs Covered by Insurance. An amount represented as the 
sales price of parts in an accepted bid is the taxable measure required to 
be reported by the repairman unless there is a subsequent modification 
of the bid agreement and the customer or the insurer is informed of the 
change, provided, however, that the sales price of the parts is not less than 
the cost of the parts actually used. The bid agreement may be modified 
by an invoice or a priced repair order given to the customer or the insurer 
showing the sales order given to the customer or the insurer showing the 
sales price of the property actually furnished by the repairman. If a bid 
is so modified and the customer or insurer is notified of the change, the 
amount represented as the sales price of the parts on the modified bid is 
the amount upon which tax must be reported. 

When the accepted bid is in writing, the subsequent modification to the 
bid agreement must also be in writing. The customer or the insurer should 
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be notified of such modification prior to completion of tiie sale (e.g.. de- 
livery of the repaired automobile). 



' Parts furnished for repairing such property as motor vehicles, airplanes, bicycles, 
machinery, refrigerators, farm implements, musical instruments, radios, television 
sets, boats and furniture. 

- Section 9884.8 of the Business and Professions Code provides in part, with re- 
spect 10 automotive repair dealers, that ". . . Service work and parts shall be listed 
separately on the invoice, which shall also state separately the subtotal prices 
for service work and for parts, not including sales tax, and shall state separately 
the sales tax. if any. applicable to each . . ." 

-^ Parts furnished for repairing such property as tires (retreading and recapping, see 
regulation 1548). tubes, clothing, fishing rods, watches, and jewelry (see regu- 
lat'ion 15.S3). 

NOTH. Authority cited: 7051. Revenue and Taxation Code. References: Sections 
6006. 6010, 601 1, 6012, and 6015. Revenue and Taxation Code. Tire Retreading 
and Recapping, see regulation 1 548. Accommodation loaned by repairers, see reg- 
ulation 1669. Returns, Defects, and Replacements, see regulation 1655. 

History 

1 . Amendment and renumbering of former Section 1946 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

2. Amendment filed 1 1-10-70; effective thirtieth day thereafter (Register 70, No. 
46). 

3. Amendment filed 9-27-73; effective thirtieth day thereafter (Register 73. No. 
-39). 

4. Amendment of subsection (b)(1) and (2) filed 5-30-75; effective thirtieth day 
thereafter (Register 75, No. 22). 

5. Amendment of subsection (b)(1) filed 10-30-75; effective thirtieth day thereaf- 
ter (Register 75. No. 44). 

6. Amendment of subsection (b)(1) filed 1-19-79; effective thirtieth day thereaf- 
ter (Register 79, No. 3). 

7. Editorial correction of subsection (b)(1) (Register 99. No. 53). 

§1547. Vehicle Engine Exchanges. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006 and 6012, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Secdon 1948 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

2. Repealer filed 5-9-84; effective thirtieth day thereafter (Register 84. No. 19). 

§ 1548. Retreading and Recapping Tires. 

(a) Retreading and Recapping Customer's Own Tires. Tire retreaders 
and recappers are the retailers of the tangible personal property furnished 
to consumers and tax applies to sales of such property. If a lump-sum 
charge is made for retreading or recapping. 75 percent thereof is consid- 
ered to be the sales price of the property. 

(b) Sales of Retreaded or Recapped Tires Generally. Tax applies to 
sales of retreaded or recapped tires, the sales price of which includes any 
amount allowed for the customer's old tires or other merchandise traded 
in (see regulation 1654, Barter, Exchange, Trade-ins). If the method of 
retreading or recapping tires involves the commingling of old tires deliv- 
ered to the retreader or recapper with similar property so that the custom- 
er receives retreaded or recapped tires which may not be the identical 
tires delivered to the retreader or recapper, but which are similar to those 
delivered, the tax applies to the amount charged by the retreader or recap- 
per for the tires. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6006, Revenue and Taxation Code. 

History 
1 . Renumbering from former Section 1951 and amendment filed 11-3-71; effec- 
tive thirtieth day thereafter (Register 71, No. 45). 

§ 1549. Fur Repairers, Alterers and Remodelers. 

(a) In General. Repairers, alterers, and remodelers of furs are retailers 
of the fur sold in connection with repairing, altering, and remodeling of 
fur garments. 

Fur repairers, alterers, and remodelers must segregate on the invoices 
presented to their customers and in their records the fair retail selling 
price of the fur furnished by them, from the charges for the labor of repair- 
ing, altering, or remodeling the fur garment. If the retailer does not make 
a segregation of these charges, the retail selling price of the fur will be 
determined by the Board based on information available to it. 



The repairers, alterers, and remodelers are the consumers of the thread. 
buUons. lining, and materials other than fur used in connection with such 
repairing, altering, and remodeling unless a separate charge for such 
property is made on the invoices to the customers at the fair retail selling 
price, in which case they are the retailers of the property. 

(b) Fabrication Labor. Where the services performed on the fur gar- 
ment by repairers, alterers, or remodelers result in producing, processing, 
or fabricating tangible personal property or are a step in producing, pro- 
cessing, or fabricating tangible personal property, the entire charge, in- 
cluding fabrication labor and materials, is subject to tax. 

(c) Examples of the Application of Tax Under Specific Circum- 
stances. Listed below are 12 situations involving the measure of taxabil- 
ity on repairing or remodeling fur garments. The answer "Repair" indi- 
cates that the tax applies to the retail selling price of materials furnished 
by the furrier. The answer "Taxable" indicates that the total charge is sub- 
ject to tax. 

( 1 ) A customer brings in a fur coat and requests that it be restyled as 
a coat. — Repair. 

(2) A customer brings in a coat and requests that it be remodeled into 
a jacket. — Repair. 

(3) A customer brings in a coat and requests that it be made into a 
cape. — Taxable. 

(4) A customer brings in a coat and requests that it be made into a 
stole. — Taxable. 

(5) A customer brings in a jacket and requests that it be remodeled into 
a cape. — Taxable. 

(6) A customer brings in a jacket and requests that it be remodeled into 
a stole. — Taxable. 

(7) A customer brings in a cape and requests that it be remodeled into 
a stole. — Repair. 

(8) A customer brings in a stole and requests that it be remodeled into 
a cape. — Repair. 

(9) A customer brings in a coat and requests that it be remodeled, and 
it is necessary to use additional fur to add collar or cuffs which have not 
heretofore existed on the coat. — Repair. 

( 1 0) A customer comes in and requests that a garment be relined. — Re- 
pair. 

( 1 1 ) A customer comes in with an animal scarf and requests that the 
scarf be restyled into a new style animal scarf. — Repair. 

(12) A customer brings in an animal scarf and requests that it be re- 
modeled into a stole or cape. — Taxable. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006. 6015. Revenue and Taxation Code. Fur dressers and dyers, see 
Regulation 1525 and Regulation 1928 — Unre vised Series. 

History 

1. Renumbering from former Section 1949 filed 8-7-69; effective thirtieth day 
thereafter (Register 69, No. 32). 

2. Amendment filed 1 0-26-77; effective thirtieth day thereafter (Register 77, No. 

44). 

3. Amendment of subsection (a) filed 1-19-79; effective thirtieth day thereafter 
(Register 79, No. 3). 

§1550. Reupholsterers. 

(a) General. This regulation applies to reupholsterers in general, in- 
cluding but not limited to, reupholsterers of household furniture, automo- 
biles, boats, and airplanes. Effective January 1 , 1975, the term "reuphols- 
terers" as used in this regulation includes box spring and mattress 
renovators. 

Reupholsterers generally perform four functions when completing a 
contract for their services. 

(1) The sale of material and parts. 

(2) The fabrication of back and seat cushions and the cutting and sew- 
ing of new material used for upholstery covering. 

(3) Labor for stripping old materials and applying new material to tan- 
gible personal property. 

(4) Repair labor such as relying springs and refinishing the exposed 
wooden areas of furniture, i.e., arms, legs, etc. 
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(b) Sales of Materials and Parts. Reupholsterers are the retailers of ma- 
terials and parts they sell in conneetion with reupholstering jobs. These 
include but are not limited to: fabrics for furniture covering, cushions, 
loam rubber, padding, burlap, dust covers, seat decking, spring units, 
legs, arms and casters. 

Reupholsterers also are the retailers of items with small unit values or 
furnished in small quantities on any particular job. These are commonly 
referred to as findings and include such items as brads, buttons, card- 
board strips, edge roll, edge wire, glue, spring clips, tacks, tacking strips, 
thread, twine, web cord and varnish. If charges for the findings are not 
segregated, the tax on such findings may be computed and reported in the 
manner specified in paragraph (e) below. 

(c) Fabrication Labor. Charges for fabrication labor are taxable. Cut- 
ting and sewing materials for coverings for furniture being reuphol- 
stered, including back and seat cushions, are steps in the process of com- 
pleting a new article and are fabrication labor. Labor for making new 
furniture from material furnished directly or indirectly by the customer 
is fabrication labor. 

(d) Exempt Labor. Labor charges for repairing furniture and for apply- 
ing new materials to furniture are exempt providing such charges are seg- 
regated in the reupholsterers' records from charges for materials and fab- 
rication labor. 

(e) Computation of Exempt Labor. Reupholsterers are required to seg- 
regate material charges (other than charges for findings) from labor 
charges in their records. If no segregation is made between taxable fabri- 
cation labor and exempt installation or repair labor, it will be considered 
that 80 percent of total labor charges represent exempt labor. The remain- 
ing 20 percent of total labor charges will be regarded as the measure of 
taxable fabrication labor and findings. 

(f) Method of Reporting. Reupholsterers who segregate in their re- 
cords the sale price of materials, charges for fabrication labor, and 
charges for exempt labor may report their taxable sales by reporting total 
sales less a deduction for exempt labor. 

If fabrication labor and sales of findings are not segregated in the re- 
upholsterers' records, the allowable deduction for exempt labor will be 
an amount equal to 80 percent of the total labor charges. 

A combination of the two reporting methods cannot be used for the 
same reporting period. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6012, and 6015, Revenue and Taxation Code. Fabrication General- 
ly, see regulation 1526. 

History 

1 . New section filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 

45). 

2. Amendment of subsections (a) and (g) filed 10-19-73; effective thirtieth day 
thereafter (Register 73, No. 42). 

3. Amendment of subsecdon a) filed 1 1-15-74; effective thirtieth day thereafter 
(Register 74, No. 46). 

4. Repealer of subsection (f) and renumbering from subsection (g) to subsection 
(f) filed 1-19-79; effecfive thirtieth day thereafter (Register 79, No. 3). 

§ 1551. Repainting and Refinishing. 

(a) Repainting and Refinishing for Consumers. Tax does not apply to 
single or lump-sum charges for repainting or refinishing used articles. 
Tax applies in such case to the sale to the refinisher of the paint and other 
materials used in the process, as he is regarded as the consumer of such 
property. If the refinisher uses paint or other materials purchased under 
a resale certificate, or without payment of use tax if purchased outside the 
state or in interstate commerce, he must report and pay tax measured by 
the cost of the materials to him. 

If, however, the refinisher makes a separate charge at the fair retail 
selling price for the paint or similar finishing material that is applied to 
and becomes a component part of the used articles, he is the retailer of 
such paint or finishing material and tax applies to the amount of the sepa- 
rate charge. 

(b) Repainting and Refinishing for Sellers. A refinisher of used articles 
for sellers who will resell the articles in the regular course of their busi- 
nesses will be regarded as selling for resale the paint or similar finisliing 



material that becomes a component part of the used articles. The refinish- 
er should take a resale certificate under these circumstances. 
NOTH: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6006, Revenue and Taxation Code. Neon sign relellering, .see Regulation 
1552. Painters, polishers and finishers, seeRegulafion 1931 IJnrevised Series. Re- 
sale certificates, see Regulation 1688 (2668 Unrevised Series). 

History 

1. Renumbering from former Section 1950 filed 8-7-69; effective thirtieth day 
thereafter (Register 69, No. 32). 

2. Amendment filed 2-1 1-75; effective thirtieth day thereafter (Register 75, No. 
7). 

§ 1553. Miscellaneous Repair Operations. 

(a) Bookbinders. Bookbinders are consumers, rather than retailers, of 
the materials, such as cloth, leather, cardboard, glue, and thread, used in 
rebinding used books for a single or lump-sum charge, and tax applies 
to the sale of such materials to the bookbinder. If, however, the bookbind- 
er makes a separate charge for such property at the fair retail selling price, 
the bookbinder is the retailer of the materials and tax applies to the 
amount of the separate charge. 

When bound books are sold at retail, tax applies to the gross receipts 
without any deduction for the cost of binding, even when done by the sell- 
er of the books. Tax also applies to the entire charge for the initial binding 
of new books furnished to a bookbinder for binding, unless the customer 
of the bookbinder will sell the books in the regular course of business, in 
which case the customer of the bookbinder may furnish a resale certifi- 
cate to the bookbinder. 

Tax applies to the entire charge for binding done in connection with 
the furnishing of a finished product, i.e., a bound book, including a book 
produced with either a hard or soft cover by binding together materials 
such as magazines, newspapers, or business records. 

(b) Motor and Transformer Rewinding. Tax applies to sales of materi- 
als and supplies furnished in connection with the rewinding of motors 
and transformers. If a lump-sum price is charged for the materials and 
labor, 50 percent thereof is regarded as the sales price of the supplies and 
materials. 

(c) Shoe Repairperson. Persons engaged in repairing shoes are retail- 
ers of the tangible personal property furnished in connection with the re- 
pair work and tax applies to the retail selling price of such property. If a 
lump-sum or single charge is made for both materials and labor, 25 per- 
cent thereof is considered the retail selling price of the materials. 

Tax applies to retail sales by shoe repairpersons of such items as shoes, 
polishes, and laces. 

(d) Tennis Racket Restringing and Repairing. Persons engaged in re- 
pairing and restringing tennis rackets are retailers of the strings and other 
tangible personal property furnished, and tax applies to the retail selling 
price thereof. If a lump-sum charge is made for materials and labor, 50 
percent thereof is regarded as the retail selling price of the materials fur- 
nished. 

(e) Watch and Jewelry Repair Persons. Persons engaged in repairing 
watches and jewelry are consumers of watch, clock and jewelry repair 
parts and materials such as crystals, findings, chain links, gold and gems 
used in repairing watches, clocks and jewelry. Tax applies with respect 
to the sale to them of such property unless 

(1) The retail value of the parts and materials furnished in connection 
with repair work is more than 1 percent of the total charge, or 

(2) The repair person makes a separate charge for the repair parts and 
materials. 

Repairers are, however, retailers of wrist watch straps, metal bands, 
watches, clocks, chains, precious stones, gems and other tangible person- 
al property which they sell to consumers in the regular course of business, 
and tax applies to the gross receipts from such retail sales. 

When the retail value of wrist watch straps, metal bands, watches, 
clocks, chains, precious stones, gems and other tangible personal proper- 
ty furnished in connecUon with a repair work is more than 10 percent of 
the total charge for the repair, the repair person is the retailer of these parts 
and materials, and must segregate on the invoices to customers and in its 
records the fair retail selling price of these parts and materials from the 
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charges for the repair labor performed. "Total charge" means the aggre- 
gate of the retail value of the parts and materials furnished or consumed 
in making the repairs and charges for the labor performed in making the 
repairs. 

NOTH; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6006, Revenue and Taxation Code. 

History 

1. New section fded 8-7-69; effective thirtieth dav thereafter (Reeister 69, No. 

32). 

2. Amendment filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 

45). 

3. Amendment of subsection (a) filed 1-17-75; effective thirtieth day thereafter 
(Regi.ster75, No. 3). 

4. Amendinent of section and Note filed 5-27-2003; operative 6-26-2003 (Ree- 
ister 2003, No. 22). 



Article 6. Specific Business Engaged in 
Retailing 

(Also See Article 25) 

§1565. Auctioneers. 

Persons engaged in the business of making retail sales at auction of 
tangible personal property owned by such person or others are retailers, 
and are, therefore, required to hold sellers' permits and pay tax measured 
by the gross receipts from such sales. 

The amount upon which tax is computed includes he amount charged 
for merchandise returned by a customer at an auction sale, if the sale is 
made under an agreement or understanding at the time of sale that the 
property will not be delivered or that any amount paid will be returned 
to the bidder. 

Sales tax does not apply, however, when an owner of property delivers 
it to an auctioneer for auction and bids in his own property at the auction. 
Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006.6, 6015, Revenue and Taxation Code. 

History 
1. Amendment and renumbering of former Section 1966 filed 8-7-69; effective 

thirtieth day thereafter (Register 69, No. 32). 

§ 1566. Automobile Dealers and Sales Representatives. 

(a) Dealer Aid to Sales Representatives. An automobile dealer, pur- 
suant to section 60 1 5, is regarded as the retailer of tangible personal prop- 
erty sold by the dealer's sales representatives in their own behalf if the 
dealer aids the sales representatives in making such sales in either of the 
following ways: 

( 1) By reporting the sales representatives' sales on the dealer's report 
of sales to the Department of Motor Vehicles. 

(2) By executing conditional sales agreements with respect to such 
sales representatives' sales in which the dealer appears as the seller. 

Dealers who aid their sales representatives by acting as guarantors on 
conditional sales agreements executed by the sales representatives or by 
requiring or permitting the sales representatives to use the dealer's show- 
room or other facilities in making such sales are not required to pay tax 
on the sale of the vehicles. The purchasers from these sales representa- 
tives, and from sales representatives making sales without dealer aid, 
must pay the use tax to the Department of Motor Vehicles. 

(b) Resale Certificates from Nondealer Retailers. A dealer who is li- 
censed or certificated pursuant to the California Vehicle Code and who 
sells a vehicle to a retailer who is not regularly engaged in selling or leas- 
ing vehicles should accept a resale certificate only if it contains a state- 
ment that the specific vehicle is being purchased for resale in the regular 
course of business. 

Unless the person named as the purchaser on the resale certificate is 
also named on the dealer's report of sale and application for registration, 
either singly or jointly as registered owner, the sale will be regarded as 
a retail sale subject to sales tax, and the resale certificate will not be hon- 
ored, whether or not it contains a statement that the specific vehicle is be- 
ing purchased for resale in the regular course of business. 



(c) Sales to Members of the Armed Services. A dealer (or manufactur- 
er or dismantler) who is licensed or certificated pursuant to the California 
Vehicle Code must report and pay sales tax to the Board with respect to 
the sale of a vehicle in California to a member of the armed services re- 
gardless of the service member's place of residence. A dealer (or man- 
ufacturer or dismantler) so licensed or certificated who sells a vehicle 
outside of California to a member of the armed services for use in Califor- 
nia must collect use tax from the service member and remit it to the Board 
unless the sale is made to a service member on active duty, prior to the 
effective date of his discharge and his intention to use the vehicle in Cali- 
fornia results from official transfer orders to California and not from the 
service member's own independent determination. The service member 
will be considered to have made an independent determination to use the 
vehicle in California if the contract to purchase the vehicle is made after 
the service member receives official transfer orders to California or if at 
the time the contract to purchase the vehicle is made the service member 
arranges to take receipt of the vehicle in California. 

(d) Out-of-State Purchases of Vehicles. 

Regarding the applicability of tax to the out-of-state purchase of a ve- 
hicle, see subdivision (b) of Regulations 1620 (18 CCR 1620). 

(e) Contract Cancellation Options Required by Car Buyer's Bill of 
Rights. 

( 1 ) Contract Cancellation Option. On and after July 1 , 2006. the terms 
"gross receipts" and "sales price" do not include the purchase price for 
a contract cancellation option agreement with respect to a contract to pur- 
chase a used vehicle with a purchase price of less than forty thousand dol- 
lars ($40,000), which a dealer is required to offer to a buyer pursuant to 
Vehicle Code section 1 1713.21. The purchase price for a contract can- 
cellation option described in this paragraph shall not exceed: 

(A) Seventy-five dollars ($75) for a vehicle with a cash price of five 
thousand dollars ($5,000) or less; 

(B) One hundred fifty dollars ($150) for a vehicle with a cash price 
of more than five thousand dollars ($5,000), but not more than ten thou- 
sand dollars ($10,000); 

(C) Two hundred fifty dollars ($250) for a vehicle with a cash price of 
more than ten thousand dollars ($10,000), but not more than thirty thou- 
sand dollars ($30,000); or 

(D) One percent of the purchase price for a vehicle with a cash price 
of more than thirty thousand dollars ($30,000), but less than forty thou- 
sand dollars ($40,000). 

(2) Restocking Fee. On and after July 1, 2006, the terms "gross re- 
ceipts" and "sales price" do not include the dollar amount of a restocking 
fee the buyer must pay to the dealer to exercise the right to cancel a pur- 
chase of a used car under a contract cancellation option agreement pur- 
suant to Vehicle Code section 1 1713.21 as described in paragraph ( 1 ) of 
this subdivision. The dollar amount of a restocking fee described in this 
paragraph shall not exceed: 

(A) One hundred seventy-five dollars ($175) if the vehicle's cash 
price is five thousand dollars ($5,000) or less; 

(B) Three hundred fifty dollars ($350) if the vehicle's cash price is 
more than five thousand dollars ($5,000), but less than ten thousand dol- 
lars ($10,000); or 

(C) Five hundred dollars ($500) if the vehicle's cash price is ten thou- 
sand dollars ($10,000) or more. 

(3) Amounts Refunded to Customers. On and after July 1, 2006, the 
terms "gross receipts" and "sales price" do not include that portion of the 
selling price for a used motor vehicle that is refunded to the buyer due to 
the buyer's exercise of the right to return the vehicle for a refund, which 
is contained in a contract cancellation option agreement pursuant to Ve- 
hicle Code section 1 1713.21 as described in paragraph (1) of this subdivi- 
sion. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6011, 6012, 6012.3. 6015, 6092-6242, 6248, 6249, 6271-6294 and 
6422.1, Revenue and Taxation Code; and Section 11713.21, Vehicle Code. 

History 
1 . Amendment and renumbering of former Section 1967 filed 8-25-69; effective 
thirtieth day thereafter (Register 69, No. 35). 
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2. Subsection (d) filed 8-10-70; effective thirtieth day thereafter (Register 70, No. 
33). 

3. Amendment of subsection (c) filed 1 1-25-77; effective thirtieth day thereafter 
(Registcr77, No. 48). 

4. C'hange without regulatory effect amending section filed 3-18-2005 pursuant 
to section 1 00, title 1 , California Code of Regulations (Register 2005, No. 1 1 ). 

5. Change without regulatory effect adding sub.sections (e)-(e)(3) and amending 
Nirn-rfiled 4-l(>-2(J07 pursuant to section 100, title 1 , California Code of Regu- 
lations (Register 2007, No. 15). 

§ 1567. Banks and Insurance Companies. 

(a) Banks. 

( 1 ) Sales by Banks. Sales tax applies to the sale by banks, other than 
federally-chartered banks exempt from direct state taxation under feder- 
al law such as federal reserve banks and federal home loan banks, of tan- 
gible personal property sold at retail in this state. ^ Use tax applies to the 
storage, use, or other consumption in this state of tangible personal prop- 
erty purchased at retail from a bank for storage, use, or other consumption 
in this state, the sale of which is exempt from sales tax. Banks, whether 
or not exempt from direct state taxation, which are engaged in business 
in this state and making sales of tangible personal property the storage, 
use, or other consumption of which is subject to use tax, must collect the 
tax from the purchaser and pay the amount of tax to the board. 

(2) Sales to Banks. Sales tax applies to the sale to banks, other than fed- 
erally-chartered banks exempt from direct state taxation under federal 
law, of tangible personal property sold at retail in this state. Banks, other 
than federally-chartered banks exempt from direct state taxation under 
federal law, are required to pay use tax to the same extent and in the same 
manner as other persons storing, using, or otherwise consuming tangible 
personal property in this state. ^ Retailers engaged in business in this state 
and making sales to banks of tangible personal property the storage, use, 
or other consumption of which is subject to use tax must collect the tax 
from the purchaser and pay the amount of the tax to the board. 

(b) Insurance Companies. Sales tax applies to retail sales in this state 
to insurance companies. Although sales tax does not apply to sales by in- 
surance companies, they are required to collect use tax from consumers 
when making sales or leases of tangible personal property, and to pay the 
amount of the tax to the board to the same extent and in the same manner 
as other retailers selling or renting tangible personal property for storage, 
use, or other consumption in this state. 

Use tax does not apply to the storage, use or other consumption in this 

state by insurance companies of tangible personal property. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6203 and 6352, Revenue and Taxation Code. Mutual Life Insurance Co. 
V. City of Los Angeles (1990) 50 CaUd 402. 

History 

1 . Amendment and renumbering of former Section 1 99 1 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

2. Amendment filed 8-20-76; effecfive thirtieth day thereafter (Register 76, No. 

.34). 

3. Amendment filed 1-30-80; effective thirtieth day thereafter (Register 80, No. 
5). 

4. Amendment filed 6-3-83; effective thirtieth day thereafter (Register 83, No. 
23). 

5. Amendment of subsection (b) and Note filed 12-14-94; operative 1-13-95 
(Register 94, No. 50). 



'Sales and use taxes imposed upon banks with respect to all income years, as de- 
fined in Revenue and Taxation Code Section 23042, beginning on and after Janu- 
ary 1, 1980. 

§ 1568. Beer, Wine and Liquor Dealers. 

The measure of tax with respect to retail sales of beer, wine and spiritu- 
ous liquors is the entire amount charged therefor, inclusive of the amount 
of other state or federal taxes imposed with respect to the property. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6012, Revenue and Taxation Code. Federal areas, sales on, see Regulation 
1616. Federal taxes generally, see Regulation 1617. 

History 
1. Amendment and renumbering of former Section 1968 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 



§ 1569. Consignees and Lienors of Tangible Personal 
Property for Sale. 

A person who has possession of property owned by another, and also 
the power to cause title to that property to be transferred to a third person 
without any further action on the part of its owner, and who exercises 
such power, is a retailer when the party to whom title is transferred is a 
consumer. Tax applies to his gross receipts from such a sale. 

Pawnbrokers, storage men, mechanics, artisans, or others selling the 
property to enforce a lien thereon, are retailers with respect to sales of the 
property to consumers and tax applies to the receipts from such sales. 
NotH: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6015, Revenue and Taxation Code. Sales by court-appointed officers, see 
Regulation 1573 (unrevised series 1974). 

History 

1. Amendment and renumberingof former Section 1969 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

§1570. Charitable Organizations. 

(a) Definition. For purposes of this regulation, the term "charitable or- 
ganization" means and includes any organization which meets all of the 
following conditions: 

( 1 ) The organization must be formed and operated for charitable pur- 
poses and must qualify for the "welfare exemption" from property taxa- 
tion provided by section 214 of the Revenue and Taxation Code. 

(2) The organization must be engaged in the relief of poverty and dis- 
tress. 

(3) The organization's sales or donations must be made principally as 
a matter of assistance to purchasers or donees in distressed financial con- 
dition. 

(4) The property sold or donated must have been made, prepared, as- 
sembled or manufactured by the organization. 

(A) The welfare exemption referred to in condition (1) is available to 
property owned and operated by a charitable organization under certain 
conditions. Among them is the requirement that the property be used in 
the actual operation of a charitable activity. Property used merely to raise 
funds is not used in a charitable activity even though the funds will be de- 
voted to a charitable purpose. An example of a retail location being en- 
gaged in a charitable activity is a store employing handicapped persons 
as store personnel which devotes its profits to the store operation and an 
associated closed workshop for the handicapped. 

(B) In order to receive the sales tax exemption it is necessary for the 
organization to receive the welfare exemption on the retail location for 
which the seller's permit is held. The welfare exemption must be claimed 
annually by March 1 .'i with the county assessor on forms provided for this 
purpose. If the organization does not own the store premises, it must re- 
ceive the welfare exemption on its personal property, i.e., inventory, fur- 
nishings, and fixtures. 

(C) Conditions (2) and (3) are fulfilled if the primary purpose of the 
organization is to relieve poverty and distress and to aid purchasers and 
donees by selling its property at reduced prices or donating its property 
so as to be of real assistance to the purchasers and donees. Incidental sales 
to persons other than indigents will not preclude the organization from 
receiving the benefits of Revenue and Taxation Code Section 6375. 

(D) Condition (4) is fulfilled when the property is picked up at various 
locations and brought together (assembled) at one or more locations for 
purposes of sale or donation, even though nothing further remains to be 
done to the property to place it in saleable condition. Property is deemed 
"prepared" when it is made ready for sale or donation by such processes 
as cleaning, repairing, or reconditioning. 

(b) Sales by Charitable Organizations. Sales by a charitable organiza- 
tion are exempt from the sales tax and the purchaser is exempt from the 
use tax provided all of tiie conditions of paragraph (a) above are met. 

(c) Sales to Charitable Organizations. 

( 1 ) Effective January 1 , 1 990, neither the sales tax nor the use tax apply 
to tangible personal property purchased by a charitable organization for 
the purpose of donation by the organization provided all of the conditions 
of paragraph (a) above are met. Tax applies, however, to sales to the orga- 
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nization of supplies (such as tools and office supplies) and other articles 
not otherwise exempt. 

(2) Except as provided in (c)(3), tax does not apply to the gross receipts 
from the sale of, and the storage, use, or other consumption in this state 
of new children's clothing that is sold to a nonprofit organization for its 
distribution without charge to elementary schoolchildren. For purposes 
of this subdivision, "nonprofit organization" means an organization that 
meets all of the following requirements: 

(A) Is organized and operated for charitable purposes. 

(B) Has exempt status under Revenue and Taxation Code section 
2370 Id. 

(C) Is engaged in the relief of poverty and distress. 

(D ) Distributes new children' s clothing principally as a matter of assis- 
tance to recipients in distressed financial conditions. 

(3) From January 1, 2008, through December 31, 2013. tax does not 
apply to the gross receipts from the sale of, and the storage, use, or other 
consumption in this state of new children's clothing that is sold to a non- 
profit organization for its distribution without charge to individuals un- 
der 18 years of age. For purposes of this subdivision, "nonprofit orga- 
nization" means an organization which meets all of the following 
criteria: 

(A) Is organized and operated for charitable purposes. 

(B) Has exempt status under Revenue and Taxation Code section 
23701dor23701f. 

(C) Furnishes new children's clothing principally as a matter of assis- 
tance to recipients in distressed financial conditions. 

(4) Any seller claiming an exemption from the sales tax for property 
sold to a charitable organization for subsequent donation may obtain 
from the organization and retain an exemption certificate in accordance 
with the requirements of section 1667, Title 18, California Code of Regu- 
lations (Regulation 1667, "Exemption Certificates"). 

(d) Seller's Permits Required. 

Organizations qualifying for exemption under section 6375 are retail- 
ers and are required to hold seller's permits even though all of their sales 
are exempt from tax. 

(e) Medical Health Information Literature. Use tax does not apply to 
the storage, use, or other consumption in this state of medical health in- 
formation literature purchased by any organization formed and operated 
for charitable purposes which qualifies for the exemption provided by 
section 2 1 4, the "welfare exemption," which is engaged in the dissemina- 
tion of medical health information; provided that such purchases are 
made from a national office, or another branch of that national office, of 
the same organization. 

(f) Health and Safety Materials. Use tax does not apply to the storage, 
use, or other consumption in this state of health and safety educational 
materials and insignia routinely sold in connection with health and safety 
and first aid classes, purchased or sold by any national organization 
formed and operated for charitable purposes which qualifies for the ex- 
emption provided by section 214, the "welfare exemption," which is en- 
gaged in the dissemination of health and safety information; provided 
that such purchases are made from a naUonal office another branch or 
chapter of such office of the same organizafion. 

(g) Medical Idendficafion Tags. Tax does not apply to the sale of, or 
the storage,use, or other consumpfion of, medical idenUfication tags fur- 
nished by an organization exempt from taxes under Revenue and Taxa- 
fion Code section 23701 . The term "medical identification tags" includes 
any tag worn by a person for the purpose of alerting other persons that 
the wearer of such tag has a medical disability or allergic reaction to cer- 
tain treatments. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 637 1, 6375, 6375.5, 6408, 6409, 23701d and 23701f, Revenue and Taxa- 
tion Code. 

History 

1. Renumbering from section 1970 and amendment filed 6-9-70; effective thir- 
tieth day thereafter (Register 70, No. 24). 

2. Adoption of subsections (d) and (e) filed 9-6-78; effective thirtieth day thereaf- 
ter (Register 78, No. 36). 



3. New subsections (f), (g), (h) and (i) filed 12-6-79; effective thirtieth day there- 
after (Register 79. No" 49). 

4. Amendment of subsection (f) filed 10-2-81; effective thirtieth day thereafter 
(Register 81, No. 40). 

5. Amendment filed 12-29-88; operative 1-28-89 (Register 89, No. 2). 

6. Amendment filed 6-13-90; operative 7-13-90 (Register 90. No. 32). 

7. Change without regulatory effect amending subsections (0 and (g) filed 
1 -3 1 -94 pursuant to title 1 , section 1 00, California Code of Regulations ( Regis- 
ter 94. No. 5). 

8. Change without regulatory effect adopting new subsections (c)(2)-(c)(3)(C), 
renumbering subsections and amending NoTh filed 4-1 0-2008 pursuant to sec- 
tion 100. title 1, California Code of Regulations (Register 2008, No, 15). 

§1571. Florists. 

(a) Definition. For purposes of this regulafion, the term "florist" means 
a retailer who conducts transactions for the delivery of flowers, wreaths, 
etc., through a florist delivery associafion ufilizing telephonic, electron- 
ic, or other means for the transmission of orders, except that the term "flo- 
rist" shall not include any retailer who does not fulfill other florists' or- 
ders for the delivery of flowers, wreaths, etc. 

(b) Applicafion of Tax. 

( 1 ) Tax applies to amounts charged by a florist to customers for the de- 
livery of flowers, wreaths, etc., to points within California, even though 
the florist instructs another florist to make the delivery, but in such case 
tax will not apply to amounts received by the florist making the delivery. 

(2) Tax applies to amounts charged by florists who receive orders for 
the delivery of flowers, wreaths, etc., to points outside this state and in- 
struct florists outside this state to make the delivery. 

(3) The measure of tax includes charges made for faxes or telephone 
calls whether or not the charges are separately stated. A "relay" or other 
service charge, made in addition to the charge for the fax or telephone 
call, must also be included in the measure of tax. 

(4) Tax does not apply to amounts received by California florists who 
make deliveries in this state pursuant to instrucfions received from flo- 
rists outside this state. 

(5) When a retailer of flowers who is not a florist instructs a California 
florist to make a delivery of flowers, wreaths, etc. in California, tax does 
not apply to the amounts received by the florist making the delivery, nor 
shall the florist making the delivery be treated as a drop shipper within 
the meaning of Regulation 1706. 

(6) When an out-of-state florist instructs a California retailer of flow- 
ers who is not a florist to make a delivery of flowers, wreaths, etc. in 
California, tax does not apply to amounts received by the retailer making 
the delivery, nor shall the retailer making the delivery be treated as a drop 
shipper within the meaning of Regulafion 1706. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sec. 6012, Revenue and Taxation Code. 

History 

1. Renumbering and amendment of former Section 1972 filed 1-19-71; effective 
thirtieth day thereafter (Register 71, No. 4). 

2. Editorial correction of History 1 (Register 95, No. 23). 

3. Amendment filed 3-30-2007; operative 4-29-2007 (Register 2007, No. 13). 

§ 1572. Memorial Dealers. 

(a) Memorial Dealers as Retailers. Memorial dealers are retailers of 
the tombstones, markers, and other memorials sold by them, and the con- 
sumers of materials, such as cement, used in setfing the memorial in the 
cemetery. The term memorial dealer includes cemeteries which sell me- 
morials. 

(b) Measure of Tax — Cemetery Installafions by Memorial Dealers. 
When the memorial dealer agrees to furnish a memorial and to set it in 
the cemetery, the dealer must segregate on the invoice presented to his 
customer, and in his records, the fair retail selling price of the memorial 
from the charge for setfing the memorial in the cemetery. Tax applies to 
the sale to the customer measured by the fair retail selling price of the me- 
morial, including charges for cutting, shaping, polishing, or lettering the 
memorial, or for transporting the memorial to the cemetery. Tax does not 
apply to the charge for the labor of setting the memorial in the cemetery. 
Tax applies to the sale to or the use by the memorial dealer of the material 
consumed in the installation of the memorial. 
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(c) Cemeteries Constmcling Foundations. When a cemetery con- 
structs a foundation upon which a memorial dealer places a memorial, the 
cemetery is the consumer of the materials furnished in the construction 
of the foundation and tax applies to the sale to or the use by it of the mate- 
rial consumed in constructing the foundation. This is the case, whether 
a cemetery collects charges for the foundation from the memorial dealer 
or directly from the customer of the memorial dealer. 

(d) Segregation of Charges. If the memorial dealer or cemetery does 
not segregate the retail selling price of the memorials from the charges 
for installation of the memorials and the construction of the foundations, 
a segregation of these charges will be determined by the Board based on 
information available to it. 

NOTK: Authority cited: Section 7031, Revenue and Taxation Code. Reference: 
Sections 6006. 6010-6012, Revenue and Taxation Code. 

Hl.STORY 

1. Amendment and renumbering of former Section 1973 filed 8-7-69; effective 
thirtieth day thereafter (Regi.ster 69. No. 32). 

2. Amendment filed 2-28-78; effective thirtieth day thereafter (Register 78, No. 
9). 

3. Amendment of subsection (d) filed 1-19-79; effective thirtieth day thereafter 
(Register 79, No. 3). 

§ 1573. Court Ordered Sales, Foreclosures and 
Repossessions. 

(a) Sales Ordered by State Courts. Tax applies to the sale of tangible 
personal property by an officer of the court such as a sheriff, commission- 
er, assignee for the benefit of creditors, executor or administrator (includ- 
ing a bank), or other officer appointed by a court to make the sales if the 
officer is a retailer with respect to that sale. 

Generally, an officer is a retailer if he makes three or more sales of tan- 
gible personal property for substantial amounts, or a substantial number 
of sales for relatively small amounts, in any period of 12 months in the 
conduct or liquidation of a single business or estate. Sales of vehicles re- 
quired to be registered or subject to identification under the Vehicle Code 
or of vessels or aircraft are not counted in determining the number of sales 
for this purpose. 

An officer is a retailer with respect to every sale of a vehicle required 
to be registered under the Vehicle Code or subject to identification under 
Division 16.5 of that code, of a vessel, or of an aircraft. This is true wheth- 
er or not the officer makes a series of sales of other tangible personal 
property from the same business or estate. The purchaser of such a ve- 
hicle, vessel or aircraft is generally required to pay use tax. 

(b) Foreclosure Sales. Tax does not apply to sales of tangible personal 
property at public auction pursuant to the provisions of a security agree- 
ment if the property is purchased by the secured party who sold the prop- 
erty to the debtor. Tax applies to other foreclosure sales and to other sales 
by the secured party or the debtor to the same extent as it applies to sales 
generally. 

(c) Repossessions. Tax does not apply to a repossession of tangible 
personal property by a seller from a purchaser who has not completed his 
payments provided the purchaser does not receive an amount from the 
seller, including the cancellation of the unpaid balance, that is greater 
than his purchase price. 

NOTH: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6015 and 6019, Revenue and Taxafion Code. 

History 

1. Renumbering from former Section 1974 filed 1 1-3-71; effective thirtieth day 
thereafter (Register 71, No. 45). 

2. Amendment filed 5-17-74; effective thirtieth day thereafter (Register 74, No. 
20). 

§ 1574. Vending Machine Operators. 

(a) General. 

( 1 ) Permits. Persons operating vending machines dispensing tangible 
personal property of a kind the gross receipts from the retail sale of which 
are subject to tax or dispensing food products at retail for more than 1 5 
cents must obtain permits to engage in the business of selling tangible 
personal property. One permit is sufficient for all machines of one opera- 
tor. 



A statement in substantially the following form must be affixed upon 
each vending machine in a conspicuous place: 

"This vending machine is operated by 

Name of Operator 



Address of Operator 



who holds Permit No. 



issued pursuant to the Sales and Use Tax Law." 

(2) Records. Adequate and complete records must be kept by the oper- 
ator showing the locafion or locations of each machine operated by him 
or her, the serial number thereof, purchases and inventories of merchan- 
dise bought for sale through all such machines, the prices charged by the 
operator, the gross receipts derived from the operation at each location, 
the receipts from exempt sales, and where applicable, the sales price to 
the operator of all tangible personal property of which the operator is the 
consumer, see subdivision (b). Records must be kept of the receipts 
derived from each machine at a location if differing kinds of merchandise 
are vended through separate machines at that location. 

(3) Schedule Showing Allocafion by County. If the machines are oper- 
ated in more than one county, a schedule must be attached to the return 
showing the tax allocable to each county. If a person purchases property 
under a resale certificate and dispenses it through a vending machine un- 
der circumstances where the person is considered to be the consumer of 
the property, see subdivision (b), a schedule must be attached to the re- 
turn showing the use tax due thereon allocable to each county. 

(4) Sales to Operators Not Furnishing Resale Certificates. Persons 
making sales of tangible personal property of a kind the gross receipts 
from the retail sale of which are taxable, to operators of vending ma- 
chines to be resold through such machines, must notify this board of the 
name and address of each operator who fails to furnish a valid resale cer- 
tificate. In the event such persons fail to so notify the board, or desire to 
assume tax liability for the operations of particular vending machines, 
then, pursuant to Revenue and Taxation Code Section 6015, they arc re- 
quired to return the tax to the state, measured by the receipts from the re- 
tail sale of the property. 

(b) Applicafion of Tax. 

(1) In General. Persons operating vending machines dispensing tangi- 
ble personal property of a kind the gross receipts from the retail sale of 
which are subject to tax must report and pay to the state the tax upon gross 
receipts from all sales of such property made through such machines. 
Sales of tangible personal property through vending machines are pre- 
sumed to be made on a tax-included basis. Gross receipts from retail 
sales of tangible personal property through the vending machines are to- 
tal receipts less the amount of sales tax reimbursement included therein. 

(A) Photocopies. Tax applies to the gross receipts from sales of photo- 
copies through coin- or card-operated copy machines. However, library 
districts, municipal libraries, county libraries, or any vendor making 
sales pursuant to a contract with a library district, municipal library, or 
county library are consumers of photocopies sold at retail through a coin- 
or card-operated copy machine located at a library facility. 

(B) Sales by Parent-Teacher Associations. Parent-teacher associ- 
ations or equivalent associations under Regulation 1597(f) (18 CCR 
1597(f)), are consumers of tangible personal property dispensed through 
vending machines and are not required to hold seller's permits by reason 
of such activities. 

(C) Sales by Nonprofit, Charitable, or Education Organizations. Non- 
profit, charitable, or education organizations dispensing tangible person- 
al property for 15 cents or less through a vending machine are the con- 
sumers of such property and are not required to hold a seller's permit by 
reason of such activities. 

(D) Sales of Water. Sales of purified drinking water through vending 
machines where the water enters the machine through local supply lines 
and is dispensed into the customer's own containers arc exempt from the 
tax under Revenue and Taxation Code Section 6353. 

(2) Food Products. 
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(A) ElTeclive January 1, 1986, tax applies to the gross receipts from 
the retail sale of food products, including candy and confectionery, dis- 
pensed through a vending machine at retail for more than 15 cents unless 
otherwise exempted as provided below. Since sales through vending ma- 
chines are presumed to be made on a tax-included basis, total receipts 
from the taxable retail sale of food products through vending machines 
should be adjusted to compensate for the sales tax included therein. The 
term "food products" does not include carbonated beverages. A vending 
machine operator is a consumer of, and not a retailer of, food products, 
including cand}' and confectionery, dispensed through a vending ma- 
chine at retail for 15 cents or less, effective January 1 , 1 986. Tax is mea- 
sured by the sale price to the vending machine operator of such items un- 
less otherwise exempt, if the property sold to the operator is an exempt 
food product or a nonrelurnable container, no tax is payable regardless 
of the nature of the product when dispensed through the vending ma- 
chine, and regardless of whether facilities for consumption are furnished 
at locations of the vending machines. For the purposes of this subdivi- 
sion, the term "candy and confectionery" includes candy-coated gum 
products. 

(B) Operative January 1, 1988, tax does not apply to the sales, and the 
vending machine operator is the consumer, of any food products, includ- 
ing candy and confectionery other than beverages or hot prepared food 
products, sold through a coin-operated bulk vending machine if the 
amount of each sale is twenty-five cents ($0.25) or less. For purposes of 
this regulation, "bulk vending machine" means a vending machine con- 
taining unsorted food products, including candy and confectionery, 
which, upon insertion of a coin, dispenses those products in approximate- 
ly equal portions, at random, and without selection by the customer. For 
the purposes of this subdivision, the term "candy and confectionery" in- 
cludes candy-coated gum products. 

(C) Beginning January 1, 1988, a partial exemption from the tax is al- 
lowed any retailer who receives gross receipts through vending machines 
from the sale of cold food products, hot coffee, hot tea and hot chocolate 
which are subject to the tax. The following percentages of the gross re- 
ceipts from the sales of such products are subject to the tax: 779^ for the 
calendar year 1988. 55% for the calendar year 1989, and 33% thereafter. 
This partial exemption does not apply to sales of hot prepared food prod- 
ucts (except hot coffee, hot tea and hot chocolate) and receipts from such 
sales may not be included in the computation of the exemption. 

"Gross receipts from the sale of cold food products, hot coffee, hot tea 
and hot chocolate" represents total receipts after adjusting for sales tax 
included. Therefore, in order to determine taxable receipts, an adjust- 
ment must be made to compensate for sales tax included in total receipts. 
Following is an example of the computation using the 7 1/4 percent rate: 
Total receipts from sales of cold food products, 
hot coffee, hot tea and hot chocolate 

through vending machines $10,000.00 

Factor 32.2289% 

Taxable receipts $3,222.89 

Tax rate 7.25% 

Tax included $233.66 

Exempt receipts $6,543.45 

Proof: $10,000 — 233.66 = $9,766.34 

$9,766.34 x 33% = 3,222.89 

Gross receipts from the sale of cold food products, hot coffee, hot tea 
and hot chocolate subject to the tax may be calculated for the year 1990 
and forward using the following percentages for the tax rates indicated: 



TAX RATE 


PERCENTAGE 


TAX RATE 


PERCENTAGE 


6.00% 


32.3593% 


7.50% 


32.2030% 


6.50% 


32.3070% 


7.625% 


32.1900% 


6.625% 


32.2940% 


7.75% 


32.1771% 


6.75% 


32.2809% 


7.875% 


32.1641% 


6.875% 


32.2679% 


8.00% 


32.1512% 


7.00% 


32.2549% 


8.125% 


32.1383% 


7.125% 


32.2419% 


8.25% 


32.1254% 


7.25% 


32.2289% 


8.375% 


32.1125% 


7.375% 


32.2160% 


8.50% 


32.0996% 



To compute the cold food factor for other tax rates the formula is as 
follows: 

Cold food factor percentage = 100 -=- [3.0303 + tax rate (decimal form)] 
Example: Cold food factor at 7.25% = 100 -^ (3.0303 + .0725) = 100 -^ 
3.1028 = 32.2289% 

(D) Tax does not apply to sales of any food products, whether sold 
through a vending machine or otherwise, to students of a school by public 
or private schools, school districts, student organizations, or any blind 
person (as defined in Section 1 91 53 of the Welfare and Institutions Code) 
operating a restaurant or vending stand in an educational institution un- 
der Article 5 (commencing with Section 19625) of Chapter 6 of Part 2 of 
Division 10 of the Welfare and Institutions Code. 

(3) Definitions. 

(A) Food Products. For the period July 15, 1991 through November 
30, 1992, the term "food products" does not include snack foods (as de- 
fined in Regulation 1602 (18 CCR1602), "Food Products"), nonmedi- 
cated gum, candy, and confectionery. Sales during this period of such 
items through vending machines are subject to the tax unless exempted 
under subdivisions (b)(l ) and (b)(2) above. 

(B) Nonprofit Organizations. Nonprofit organizations include any 
group, association, or corporation which is formed for charitable, reli- 
gious, scientific, social, literary, educational, recreational, benevolent or 
any other purpose, provided that no part of the net earnings of such orga- 
nization inures to the benefit of any member, shareholder, director, offi- 
cer, or any person having a personal and private interest in the activities 
of the organization. Examples of this type of organization are museums, 
veterans organizations, youth sportsmanship organizations, clubs such 
as the Kiwanis Club, fraternal societies, orders or associations operating 
under the lodge system such as the Loyal Order of the Moose, and student 
organizations. 

(C) Charitable Organizations. Charitable organizations include any 
group, association, or corporation created for or devoted to charitable 
purposes, the net earnings of which are used solely for charitable pur- 
poses such as the relief of poverty, the advancement of education, the ad- 
vancement of religion, the promotion of health and the promotion of gov- 
ernment. Examples of this type of organization are libraries, museums, 
hospitals, senior citizen community centers, thrift shops, and organiza- 
tions such as the Salvation Army and Goodwill. 

(D) Education Organizations. Education organizations include any 
profit or nonprofit group, association, or corporation which normally 
maintains a regular faculty and curriculum and normally has a regularly 
enrolled body of pupils or students in attendance at the place where its 
education activities are regularly carried on. Examples of such organiza- 
tions are primary and secondary schools, colleges, professional and trade 
schools, whether public, private, nonprofit or profit making. 

(4) Resale and Exemption Certificates. 

(A) Vendors of Items for 15 Cents or Less Only. A purchaser who sells 
the property purchased only through vending machines for 1 5 cents or 
less may give an exemption certificate with respect to the purchase of 
nonrelurnable containers, but may not give a resale certificate with re- 
spect to the purchase of any other property. The supplier is responsible 
for payment of sales tax on the gross receipts from the sales to the pur- 
chaser of property, the sale of which is subject to tax. 

(B) Vendors of Items for 15 Cents or Less and Over 15 Cents. A pur- 
chaser who holds a valid seller's permit and who sells the property pur- 
chased only through vending machines both at prices of 15 cents or less 
and at prices of more than 15 cents may give a resale certificate with re- 
spect to the purchases of such property. 

(C) Vendors Selling Both Through Vending Machines and Otherwise. 
A purchaser who holds a valid seller's permit and who sells the property 
purchased both through vending machines and other than through vend- 
ing machines may give a resale certificate with respect to the purchases 
of such property. 

(D) Vendors Not Segregating Purchases. A purchaser who does not 
wish to segregate the purchases of property which is sold through vend- 
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ing machines for 15 cents or less from purchases of like property which 
is otherwise sold, may reimburse his or her vendor for sales tax measured 
hy the retail selling price of all such property provided the vendor is au- 
thorized to report and pay the tax to the state in the manner provided by 
Section 6015. 

NOTi:: Authoritv cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6015. 6066-6068. 6353. 6359. 6359.2. 6359.4. 6359.45. 6363. 6364 and 
6370. Revenue and Taxation Code; and Canteen Corporation v. Stale Board of 
Equalization (1985). 174 Cal. App. 3d 952. 

History 

1 . Amendment filed 8-24-83 as an emergency; designated effective 8-1-83 (Reg- 
ister 83. No. 35). A Certificate of Compliance must be transmitted to OAL with- 
in 120daysoremergency language will be repealed on 1 1-29-83. Forprior his- 
tory, see Register 79. No. 13. 

2. Reinstatement of section as it existed prior to emergency amendment filed 
8-24-83 by operation of Government Code section 11346.1(f) (Register 85, 
No. 5). 

3. Amendment filed 2-1-85; effective thirtieth day thereafter (Register 85. No. 5). 

4. Editorial correction adding History Noti; 2 (Register 85. No. 34). 

5. Amendment of subsection (b) filed 8-23-85; effective thirtieth day thereafter 
(Register 85. No. 34). 

6. Amendment of subsections (a)(1) and (b) filed 6-3-86; effective thirtieth day 
thereafter (Register 86. No. 23). 

7. Amendment of subsections (b)(5) and (c)(2) for clarification of existing law 
filed 6-1-87; operative 7-1-87 (Register 87, No. 23). 

8. Amendment filed 7-27-88; operative 8-26-88 (Register 88, No. 32). 

9. Amendment filed 10-14-93; operative 1 1-15-93 (Register 93, No. 42). 

10. Amendment of subsections (a)(l)-(2), (b)(1), (b)(2)(A) and (b)(2)(C) filed 
9-20-2001; operadve 10-20-2001 (Register 2001, No. 38). 

11. Change without regulatory effect amending subsection (b)(1)(B) filed 
11-2-2004 pursuant to section 100, title 1, California Code of Regulations 
(Register 2004, No. 45). 

§ 1583. Modular Systems Furniture. 

Modular systems furniture is tangible personal property, whether or 
not affixed to realty. A contract to sell and install modular systems furni- 
ture is a contract for the sale of tangible personal property and is not a 
construction contract. Persons who contract to sell and install modular 
systems furniture are retailers of the items which they sell and install, and 
tax applies to the entire contract price less those charges excludable from 
gross receipts or sales price pursuant to Sections 601 1 and 6012 of the 
Revenue and Taxation Code. Retailers who claim a deduction for such 
charges should maintain complete and detailed records to support the 
amounts claimed. Such records should include, but not be limited to, a 
separate accounting of charges for installation labor, such as labor to af- 
fix, bolt, fasten, or hardwire panels to realty and labor to fasten or affix 
fully constructed components to fully constructed panel systems or other 
components. Charges for fabrication labor, such as labor to attach, as- 
semble, connect, construct, or fabricate panel systems or components, la- 
bor to attach or connect one panel to another to form workstations or cu- 
bicles, and labor to construct or fabricate the individual panels, 
components, or accessories are subject to tax. 

For contracts to sell and install modular systems entered into on or af- 
ter October 1, 1999, ten percent (10%) of the total contract price, exclud- 
ing charges attributable to freestanding desks, credenzas, lateral files, 
bookcases, worktables, returns, convergents, comer units, storage tow- 
ers, chairs, footrests, and other property not attached to panels, other 
components, or realty, but including all other charges, will be presumed 
to be a charge for labor to install or apply the property sold. Retailers may 
claim the ten percent ( 1 0%) labor deduction in lieu of separately account- 
ing for the actual installation charges incurred. 

NOTE: Authority cited: Section 7051, Revenue and Taxafion Code. Reference: 
Sections 6006, 6011, 6012, 6015, 6016 and 7053, Revenue and Taxation Code. 

History 
1. New section filed 1 1-3-99; operative 12-3-99 (Register 99, No. 45). 

§ 1584. Membership Fees. 

(a) Application of Tax. 



(1 ) In General. Membership fees related to the anticipated retail sale 
of tangible personal property are includible in taxable gross receipts 
when either 

(A) the retailer sells its products only to members and the membership 
fee exceeds a nominal amount, 

or 

(B) regardless of the amount of the membership fee, the retailer sells 
its products for a lower price to a person who has paid the membership 
fee than to a person who has not paid the fee. 

(2) The membership fees described in subdivision (a)(1)(A) or 
(a)( 1 )(B) are part of the gross receipts o^ the person selling tangible per- 
sonal property to a member. It is immaterial that the person who sold the 
membership is not the person who .sells the tangible personal properly to 
a member. Any sale of a membership described in subdivision (a)( 1 )( A) 
or (a)( 1 )(B) is regarded as related to the retail sale by the retailer selling 
tangible personal property to a member, not by the person selling the 
membership, measured by the amounts received by the person selling the 
membership. 

(3) Incidental Sales. Charges for memberships not related to antici- 
pated retail transactions are not subject to tax. For example, when a coun- 
try club or similar organization charges fees (dues) to members and pro- 
vides substantial service benefits, e.g., the use of golfing, tennis and 
swimming facilities, the membership fees are not related to sales even 
though the organization may establish minimum meal and drink pur- 
chase requirements for its members. 

(4) Consumer Cooperatives. Initial or periodic membership fees re- 
ceived by consumer cooperatives, as defined in secfion 6011.1 and 
6012.1 of the Revenue and Taxation Code, are not subject to tax. 

(b) Nominal Amount. 

( 1 ) For purposes of this regulafion, beginning January 1 , 2006, the 
term "nominal amount" means an amount totaling $50 or less per year 
subject to increase as provided in subdivision (b)(2). For periods from 
January 1 , 2001 through December 3 1 , 2005, the term "nominal amount" 
for purposes of this regulation means an amount totaling $45 or less per 
year. For periods prior to January 1 , 200 1 , the term "nominal amount" for 
purposes of this regulation meant an amount totaling $40 or less per year. 
Amounts received for memberships which are in conjunction with a ba- 
sic membership (add-ons) are not considered a part of the basic member- 
ship fee in determining the nominal amount of the basic membership. 
Additional cards issued under the same membership number are sales of 
separate memberships. 

(2) During September in the year 2000, and every five years thereafter, 
the threshold for the nominal amount will be adjusted effective the fol- 
lowing January 1 , rounded to the nearest $5, to reflect changes in the Cal- 
ifornia Consumer Price Index (CCPI) whenever that change is more than 
5 percent higher than any previous adjustment. For purposes of comput- 
ing the CCPI increase, the June 30 CCPI index of the compulation year 
will be compared with the June 30 CCPI index of the computation year 
which resulted in an adjusted nominal amount. For example, for the Janu- 
ary 1, 201 1 adjustment computation, the CCPI index on June 30, 2010, 
will be compared with the CCPI index on June 30, 2005. If no adjustment 
is made at that time, the next comparison will be of the CCPI index on 
June 30, 2015 with the CCPI index on June 30, 2005. 

(c) Operative Date. The provisions of this regulation are operative Jan- 
uary 1, 1996. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6011.1, 6012 and 6012.1, Revenue and Taxation Code. 

History 

1. New section filed 7-3-96; operative 8-2-96 (Register 96. No. 27). 

2. Change without regulatory effect amending subsections (b)( 1 ) and (b)(2) filed 
1-5-2001 pursuant to section 100. title l.CalifomiaCodeof Regulations (Reg- 
ister 2001, No. 1). 

3. New subsection (a)(2), subsection renumbering and amendment of newly desig- 
nated subsecfion (a)(3) filed 7-27-2004; operative 8-26-2004 (Register 2004, 
No. 31). 
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4. Change without regulatory etlect amending subsections (b)( 1 ) and (b)(2) filed 
l-H)-2()06 pursuant to section 100, title 1. California Code of Regulations 
(Register2006. No. 2). 



Article 7. Specific Kinds of Property and 
Exemptions Generally 

§ 1 585. Cellular Telephones, Pagers, and Other Wireless 
Telecommunication Devices. 

(a) Definitions. 

( 1 ) Wireless Telecommunication Device. A portable communication 
device such as a wireless telephone or pager requiring activation by a 
wireless telecommunications service provider or seller of utility services 
in order to send, receive, or send and receive transmissions via a network 
of wireless transmitters throughout multiple service areas, or otherwise. 
The term includes devices based on analog technology and devices based 
on digital technology. 

(2) Wireless Telecommunications Service Provider. A utility regu- 
lated by the Public Ulihties Commission or the Federal Communications 
Commission which offers or provides wireless communication or paging 
services. 

(3) Bundled Transaction. The retail sale of a wireless telecommunica- 
tion device which contractually requires the retailer's customer to acti- 
vate or contract with a wireless telecommunications service provider for 
utility service for a period greater than one month as a condition of that 
sale. A transaction is a bundled transaction within the meaning of this 
regulation without regard to the method in which the price is stated to the 
customer. Also, it is immaterial whether the wireless telecommunication 
device and utility service are sold for a single price or are separately item- 
ized in the context of a sale or on a sales invoice. A transaction is a 
bundled transaction if goods and services are sold as a single package, 
whether wireless telecommunication service is supplied to the customer 
by the retailer or by an independent service supplier. In such transactions, 
wireless devices may be sold at a "discounted" price, as an inducement 
for the customer to enter into an extended service contract. The fact that 
a wireless telecommunication device, such as a PCS (Personal Commu- 
nication Service) telephone, may, because of its technological specifica- 
tions, be subject to activation with only one service supplier, does not 
alone mean that the sale of the device will be treated as a bundled transac- 
tion. 

(4) Unbundled Sales Price. The price at which the retailer has sold spe- 
cific wireless telecommunication devices to customers who are not re- 
quired to activate or contract for utility service with the retailer or with 
an independent wireless telecommunications service provider for utility 
service as a condition of that sale. If the retailer cannot establish an un- 
bundled sales price to the satisfaction of the Board based upon its own 
sales records, the unbundled sales price of the device shall equal the fair 
retail selling price of that device. If tax is reported and paid on an amount 
equal to the cost of the device plus a markup on cost of at least 18 percent, 
such amount shall be regarded as the fair retail selling price of the device. 
The unbundled sales price of an obsolete wireless telecommunication de- 
vice shall equal the actual selling price of that device. 

(b) Application of Tax. 

( 1 ) In General. Tax applies to the gross receipts from the retail sale of 
a wireless telecommunication device. The retailer of the wireless tele- 
communication device is required to report and pay the tax. 

(2) Unbundled Transactions. Tax applies to the gross receipts from the 
retail sale of a wireless telecommunication device prior to October 1. 
1995, or sold in a transaction not described in subdivisions (a)(3), (b)(5), 
or (b)(6), measured by the actual gross receipts received by the retailer 



from the end-use customer from the sale of that device. 

(3) Bundled Transactions. Tax applies to the gross receipts from the 
retail sale of a wireless telecommunication device sold in a bundled trans- 
action, measured by the unbundled sales price of that device. Tax applies 
to the unbundled sales price whether the wireless telecommunication de- 
vice and utility service are sold for a single price or are separately item- 
ized in the context of a sale or on a sales invoice. The retailer of the wire- 
less telecommunication device is required to report and pay tax measured 
by the unbundled sales price of the device and may collect tax or tax reim- 
bursement from its customer measured by the unbundled sales price. Tax 
does not apply to the charges in excess of the unbundled sales price made 
for telecommunication services. 

(4) Activation Fees. Tax does not apply to a one-time charge for acti- 
vating a new wireless telecommunication device with, or on behalf of. a 
wireless telecommunications service provider where the charge is sepa- 
rately stated and is not for the electronic or physical modification of the 
device in order for it to function within a wireless telecommunications 
service provider's service network. A one-time charge for activating a 
wireless telecommunication device is subject to tax if the activation con- 
sists of the physical or electronic modification or fabrication of a wireless 
telecommunication device in order for the device to function within a 
wireless telecommunications service provider's service network. The 
person collecting this fee is required to report and pay tax on that amount. 
Any subsequent charge for the physical or electronic modification or fab- 
rication of that device which changes the customer's telephone number 
or which allows that customer to utilize a different wireless telecommu- 
nications service provider is subject to tax as set forth in Regulation 1546 
(18CCR 1546). 

For purposes of this subdivision, "physical or electronic modification 
or fabrication of a wireless telecommunication device" does not include 
the manual input of activation information into the device solely by 
means of the device's own numeric or function keys, nor does it include 
the remote electronic input of activation information into the device. 

(5) Consignment Transactions and Sale or Return Transactions. In 
transactions of this type, a service provider furnishes an inventory of 
wireless telecommunication devices to an independent retailer without 
charge or at a nominal price. The independent retailer sells the devices 
to end-use customers, retaining the proceeds of sale. The end-use cus- 
tomer must contract for wireless service for a period greater than one 
month with the wireless service provider or, if the end-use customer does 
not enter such an extended service contract, the end-use customer is re- 
quired to pay additional service consideration for the device to the service 
provider. Typically, a credit card imprint is taken by the retailer, to the 
benefit of the service provider, at the time of the sale, to guarantee pay- 
ment of the additional consideration. This is a bundled transaction in 
which the measure of tax is the unbundled sales price. The service provid- 
er may collect sales tax reimbursement from the end-use customer. The 
nominal amount collected from the end-use customer is in the nature of 
a commission and is not subject to tax. The person providing the device 
to the end-use customer may not collect sales tax reimbursement from 
the end-use customer. 

(6) Sales at Less than 50 Percent of Cost. Operative January 1 , 1 999, 
except with respect to transfers described in (b)(5), any person making 
any sale, whether at retail or for resale, in a bundled transaction or other- 
wise, of a wireless telecommunication device at a price, measured by the 
actual sales price in an unbundled transaction or the unbundled sales 
price, as determined under this regulation, in a bundled transaction, less 
than 50 percent of cost, must report and pay use tax measured by the cost 
to it of the device. If the sale at less than 50 percent of cost is a retail sale, 
sales tax does not apply to that retail sale. The person making the sale of 
the device is the consumer of the device for sales and use tax purposes 
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and may not collect tax reimbursement from its customer. Likewise, per- 
sons who sell devices for resale at less than 50 percent of cost are consum- 
ers. They must report and pay use tax measured by the cost to them of the 
device. In this case, any subsequent retail sale of the device is subject to 
sales tax unless that sale is at less than 50 percent of cost. Sales tax reim- 
bursement may be collected from the end-use customer based upon the 
retail selling price of the device to the end-use customer. This subdivi- 
sion shall not, however, be applicable in any instance involving the sale 
of a functionally or economically obsolete wireless telecommunication 
device.] 

(c) Bad Debt Deductions. 

(1) In General. The provisions of Regulation 1642, "Bad Debts" (18 
CCR 1642), apply to retailers making sales of wireless telecommunica- 
tion devices to subdivision (b)(1). 

(2) Charge-Backs to the Retailer. Retailers reporting tax measured by 
the unbundled sales price of a wireless telecommunication device may 
take a bad debt deduction pursuant to Regulation 1642 when a payment 
or rebate from a wireless telecommunications service provider is char- 
ged-back to the retailer based on a customer's termination of its contract 
with the wireless telecommunications service provider before the date 
specified in the utility service contract. The amount of bad debt deduction 
claimed by a retailer may not exceed the difference between the gross re- 
ceipts on which tax was reported and paid by the retailer, and the total 
amount collected and retained by the retailer from the sale of the wireless 
telecommunication device excluding any amounts collected from the 
customer as tax or tax reimbursement. Any tax or tax reimbursement col- 
lected by the retailer on the amount of bad debt deduction claimed by the 
retailer constitutes excess tax reimbursement and must be returned to the 
customer or paid to the Board unless the customer and retailer agree that 
this amount may be applied toward the amounts owed by the customer 
on the debt. The customer and retailer will be regarded as having agreed 
to the application of any excess tax reimbursement to the customer's debt 
where the retailer's books reflect both the debt owned by the customer 
and the corresponding credit for excess tax reimbursement. 

NOTH: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6010, 6011, 6012 and 6055. Revenue and Taxation Code. 

History 
1. New section filed 1-13-99; operative 2-12-99 (Register 99. No. 3). 

§ 1586. Works of Art and Museum Pieces for Public 
Display. 

(a) General. 

( 1 ) Original Work of Art. Tangible personal property which is an origi- 
nal work of art and which is purchased by or for donation to certain public 
or nonprofit organizadons for the purpose of display to the public in mu- 
seums or public places is exempt from the sales and use taxes under cer- 
tain conditions. 

(2) Museum Pieces. Tangible personal property purchased by certain 
organizadons to replace museum pieces which were destroyed by a ca- 
lamity are exempt from the sales and use taxes under certain conditions. 

(b) Definitions. 

(1 ) "Original Work of Art" for purposes of this reguladon means tangi- 
ble personal property which has been created as a unique object intended 
to provide aesthedc pleasure to the beholder and/or to express the emo- 
tions of the artist. The form in which an original work of art is presented 
includes but is not limited to: 

(A) visual art, e.g., a drawing, painting, mural, fresco, sculpture, mosa- 
ic, film, or photograph, a work of calligraphy, a work of graphic art (an 
etching, lithograph, offset print, silk screen, or a work of graphic art of 
like nature), 

(B) crafts, e.g., crafts in clay, textile, fiber, wood, metal, plasdc, glass, 
costume, dress, clothing, personal adornment, and like materials, or 

(C) mixed media, e.g., a collage, assemblage, or any combinadon of 
the foregoing art media. 

(2) "Museum" for purposes of this reguladon means a place specifical- 
ly designated for display of artifacts or objects of art which either: 



(A) has a significant pordon of its display space open to the public 
without charge during its normal operating hours; 

(B) has its endre display space open to the public without charge for 
at least six of its normal operating hours during each month of operation; 
or 

(C) has its endre display space open without charge to a segment of the 
student or adult populadon for educational purposes. 

(c) Application of Tax. 

( 1 ) Original Works of Art. 

(A) Tax does not apply to the sale or use of original works of art which 
are: 

1 . purchased by this state, or any city, county, city and county, or other 
local governmental endty in this state; 

2. purchased by any nonprofit organization which operates a public 
museum under contract for such governmental entity; 

3. purchased by any nonprofit organizadon qualifying for exemption 
from state income tax pursuant to Secdon 23701 d of the Revenue and 
Taxation Code. The works of art must be purchased for display in a mu- 
seum either operated by the purchaser or by another nonprofit organiza- 
don which qualifies for exemption pursuant to vSecdon 23701 d. The mu- 
seum in which the art is displayed must be open to the public regularly 
for not less than 20 hours per week and for not less than 35 weeks of the 
calendar year; 

4. purchased by any person for donation to the above governmental en- 
tities or nonprofit organizadons. To qualify for exempdon from the tax 
under this subparagraph, donated works of art must be delivered by the 
retailer of the art directly to the donee pursuant to the instructions of the 
buyer-donor. Written evidence of transfer of dtle to the works of art from 
the buyer-donor to the donee must be maintained by the retailer and the 
buyer-donor to support the exemption; or 

5. operative January 1, 2007, leased from one nonprofit organization 
to another nonprofit organizadon for 35 years or more, if both lessor and 
lessee are nonprofit organizadons as defined in subdivisions (c)( 1 )( A)(2) 
and (c)(l)(A)(3) of this regulation. 

(B) The exempdon provided by subdivision (c)(1)(A) applies only to 
original works of art which are purchased or leased to become part of the 
permanent collecdon of any of the following: 

1 . a museum; 

2. a nonprofit corporadon which ( 1 ) has qualified for exemption from 
the state income tax pursuant to Revenue and Taxation Code Section 
23701d, (2) regularly loans not less than 85 percent of the value of its col- 
lecdon of works of art to one or more museums, and (3) is required by 
its articles of incorporation to loan its works of art and is otherwise pro- 
hibited by its ardcles from making any private use of its works of art. The 
works of art for which the exemption is claimed pursuant to this subpara- 
graph must be placed on display at a museum in California for not less 
than 24 months during the three-year period commencing from the date 
of purchase; or 

3. operadve January 1, 1988, this state and any city, county, city and 
county, or other local governmental entity in this state for display to the 
public in buildings, parks, plazas, or other places which are open to the 
public without charge for not less than 20 hours per week and for not less 
than 35 weeks of the calendar year. Operative January 1, 2007, "perma- 
nent collecdon" as it applies to leases of original works of art, means a 
collecdon with a lease term of 35 years or more. 

(2) Museum Pieces. 

(A) Tangible personal property is exempt from the sales and use tax 
if purchased to replace destroyed objects of a museum's permanent col- 
lecdon when such property is purchased by: 

1 . a nonprofit museum regularly open to the public and operated by or 
for a local or state government entity, 

2. a nonprofit museum regularly open to the public and operated by a 
nonprofit organizadon which has qualified for exemption from the state 
income tax pursuant to section 27 30 Id of the Revenue and Taxation 
Code, or 
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3. operative January 1 , 1 988. this stale or any local governmental enti- 
ty in this state as part of a public art collection for display in a space which 
is open to the public without charge. 

(B) To qualify for the exemption, the property must be purchased and 
used exclusively for display purposes. However, the property purchased 
does not need to be similar in character to the property it is replacing. The 
exemption does not extend to display cases, shelving, lamps, lighting fix- 
tures, or other items of tangible personal property utilized in the opera- 
tions of the museum. The purchased property must be: 

1. purchased to replace property which has been physically destroyed 
by fire, flood, earthquake, or other calamity, 

2. purchased within three years from the date of the calamity, and 

3. the aggregate amount of property purchased must not exceed the 
value of the property destroyed on the date the calamity occurred. 

(d) Records. Records must be maintained to substantiate any claim of 
exemption pursuant to this regulation. Such records must include, but are 
not limited to, documents indicating the name of the purchaser, the date 
of purchase, the purchase price, the date the property was first brought 
into this state (if applicable), and the dates and locations the work of art 
was on display at a museum. 

NOTE; Authority cited: Section 7051, Revenue and Taxalion Code. Reference: 
Sections 6365 and 6366.3, Revenue and Taxation Code. 

History 

1. New section filed 12-29-88; operative 1-28-89 (Register 89. No. 2). 

2. Chanee without regulatory effect amending subsections (b)(1)(B), 
(c)(l)(A)-(B) and (c)(T)(B)3. filed 7-26-2007 pursuant to section 100, fitle 1, 
California Code of Regulations (Register 2007, No. 30). 

§ 1587. Animal Life, Feed, Drugs and Medicines. 

(a) Animal Life. Tax does not apply to sales of any form of animal life 
of a kind the products of which ordinarily constitute food for human con- 
sumption (food animals), as for example, cattle, sheep, swine, baby 
chicks, hatching eggs, fish, and bees. Operative January 1, 1993, food 
animals include ostriches. Operative January 1, 1996, food animals in- 
clude emus. Operative January 1 , 2000, the term "food animals" includes 
any form of animal life classified by the California Department of Food 
and Agriculture, by regulation, as livestock or poultry intended for hu- 
man consumption under Sections 18848 and 25408 of the California 
Food and Agricultural Code. Tax shall not apply to sales of such newly 
defined food animals on or after the date the related California Food and 
Agricultural regulation is effective. 

The term "food animals" does not include any forms of animal life 
which are commonly kept as pets or companions, the sale of which for 
food is prohibited by Penal Code Section 598b, nor does it include any 
horse, the sale of which for human consumption is prohibited by Penal 
Code Section 598c. For example, cats. dogs, horses, mink, and canaries 
are not food animals. 

(b) Feed. 

(1) Definition. The term "feed" as used herein includes cod-liver oil, 
salt, bone meal, calcium carbonate, double purpose limestone granulars 
and oyster shells, but does not include sand, charcoal, granite grit, sul- 
phur and medicines. It also includes any item which is purchased for use 
as an ingredient of a product which would constitute a feed were the prod- 
uct itself sold. 

(2) Application of Tax. 

(A) In General. Tax does not apply to sales of feed for food animals 
or for any non-food animals which are to be sold in the regular course 
of business. 

(B) Cellulose Casings. Tax does not apply to the sale or use of cellulose 
casings used in the manufacture and production of processed meat prod- 
ucts which are ultimately resold as. or incorporated into, feed for food 
animals or non-food animals which are to be sold in the regular course 
of business. 

(C) Medicated Feed. Tax does not apply to the sale of medicated feed, 
the primary purpose of which is prevention and control of disease of food 
animals, or of non-food animals which are to be sold in the regular course 
of business. Tax also does not apply to sales of the particular ingredients 



purchased from different sellers by a purchaser who mixes them for feed- 
ing to such animal life in such proportions that the product is an exempt 
medicated feed rather than a drug. 

(c) Drugs or Medicines. 

( 1 ) Definitions. The term "drugs or medicines, the primary purpose of 
which is the prevention and control of disease," as used herein, means 
and includes any livestock daig approved by the United States Food & 
Drug Administration, which are defined and registered pursuant to Cali- 
fornia Food & Agricultural Code Sections 14202. 14206. and 14281. The 
term also includes vitamins as well as insecticides which are labeled for 
livestock use and which are administered directly to the livestock. The 
term includes, but is not limited to. legend drugs, pills and capsules, liq- 
uid medications, injected drugs, ointments, vaccines, intravenous fluids, 
and medicated soaps. "Livestock" includes poultry. "Livestock drug" 
means any drug, combination of drugs, proprietary medicine, or combi- 
nation of drugs and other ingredients which is prepared for administra- 
tion to livestock. On or after January 1, 1997, the term "drugs and medi- 
cines" also includes oxygen administered to food animals, as provided 
in (c)(2)(A) below. 

(2) Applicaflon of Tax. 

(A) Oxygen. On or after January 1, 1997, tax does not apply to the sale 
or use of oxygen administered to food animals for the primary purpose 
of preventing or controlling disease, including oxygen injected into 
ponds or tanks that house or contain aquatic species raised, kept, or used 
as food for human consumption. However, tax does apply to the sale or 
use of oxygen administered to nonfood animals whether or not the ani- 
mals are being held for sale in the regular course of business. 

(B) Administered Directly. Prior to January 1, 1997, except as pro- 
vided in Regulation 1506 (18 CCR 1506), subdivision (h). deahng with 
licensed veterinarians, tax applies to the sale or use of drugs or medicines 
as defined in subdivision (c)( 1 ) which are administered direcUy to animal 
life. Operative January 1, 1997, tax does not apply to the sale or use of 
drugs or medicines as defined in subdivision (c)(1) which are adminis- 
tered direcfly (e.g., orally, hypodermically, or topically or externally as 
injections, implants, drenches, repellents, or pour-ons) to food animals. 
The sale or use of drugs or medicines as defined in subdivision (c)( 1 ) ad- 
ministered direcfly to non-food animals are subject to tax regardless that 
such animals are being held for sale in the regular course of business. 

(C) Mixed With Feed or Drinking Water. Prior to April 1, 1996, tax 
applies to the sale or use of drugs or medicines as defined in subdivision 
(c)(1) administered to animal life as an additive to feed (except as pro- 
vided in (b)(2)(B) above) or to drinking water. Operaflve April 1, 1996, 
tax does not apply to the sale or use of such drugs or medicines adminis- 
tered as an additive to, or component of. feed or drinking water for food 
animals or for nonfood animals being held for sale in the regular course 
of business. 

(d) Exemption Certificates. 

( 1 ) Feed. Sellers of feed should secure feed exemption certificates 
with respect to sales of feed of a kind customarily used both to feed food 
animals and to feed non-food animals which is purchased for food ani- 
mals, and with respect to sales of all feed which is purchased for non- 
food animals beings held for sale in the regular course of business. The 
following form of ceruficate is suggested: 

"I hereby certify that all of the feed which I shall purchase from 

will be purchased for use as feed for animals or for non-food animals 
which are being held for sale in the regular course of business. This certif- 
icate shall be considered a part of each order which I give unless such or- 
der shall otherwise specify. This certificate shall be good unUl revoked 
in wriflng. 

Signature 

Address 

Occupation 

Seller's Permit No. (if any) " 



Sellers of feed need not secure feed exempflon cerflficates with respect 
to sales of feed of a kind ordinarily used only in the production of meat. 
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dairy or ptniltry products for human consumption or with respect to sales 
in small units (two standard stacks of grain or less and/or four bales of hay 
or less) of feed of a kind customarily used either for food production or 
other purposes (feeding work stock), or with respect to sales of feed that 
is specifically labeled by the manufacturer for food animals. In the ab- 
sence of evidence to the contrary, it will be presumed that all such feed 
are to be used in producing meat, dairy or poultry products for human 
consumption. 

(2) Drugs or Medicines. 

(A) Administered Directly. Operative January 1. 1997, persons who 
buy drugs or medicines as defined in subdivision (c)( 1 ). which will be ad- 
ministered directly (e.g.. orally, hypodermically, or topically or external- 
ly as injections, implants, drenches, repellents, or pour-ons) to food ani- 
mals, should give the vendor an exemption certificate similar to the 
example in subdivision (d)(2)(C) below. 

(B) To be Mixed With Feed or Drinking Water. Operative April 1. 
1996. persons who buy drugs or medicines as defined in subdivision 
(c)(1) to be mixed with feed or drinking water, for food animals or of 
non-food animals being held for sale in the regular course of business, 
should give the vendor an exemption certificate similar to the example 
in subdivision (d)(2)(C) below. 

(C) Sellers of drugs or medicines to be mixed with feed or drinking wa- 
ter for food animals or for non-food animals being held for sale in the reg- 
ular course of business, to be administered directly to a food animal, or. 
if oxygen, administered to a food animal such as by pumping or injecting 
the oxygen into the animal's living environment should request a certifi- 
cate similar to the following from the buyer: 

"I hereby certify that the daigs or medicines which I shall purchase 
from 

will be purchased 

[ ] as an additive to feed or drinking water for food animals or for 
non-food animals being held for sale in the regular course of 
business. 

[ J for administration directly to a food animal, or 

[ ] for oxygen administered to a food animal. 

This certificate shall be considered a part of each order which I give un- 
less such order shall otherwise specify. This certificate shall be good until 
revoked in writing. 

Signature 

Address 

Occupation 

Seller's Permit No. (if any) " 



(3) Invoices Related to Exemption Certificates. Exemption certifi- 
cates should be complete with the information specified in the above 
forms, including the names and addresses of the purchasers, in order to 
constitute adequate support for exemptions claimed by sellers. In addi- 
tion, the invoices on sales claimed as exempt should specify the names 
of the purchasers in order to relate them to exemption certificates. 
NOTI-: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6018.1, 6358 and 6358.4, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Section 1987 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. New subsection (c)(3) filed 3-19-76; effective thirtieth day thereafter (Register 
76, No. 12). 

3. Amendment of subsection (b)(2)(C) filed 11-13-86; effective thirtieth day 
thereafter (Regi.ster 86, No. 46). 4. Amendment filed 1-27-88; operative 
2-26-88 (Register, 88 No. 6). 

4. Amendment filed 1-27-88; operative 2-26-88 (Register 88, No. 6). 

5. Amendment of subsections (a), (b)(2)(B)-(C), and (c)(l)-(2) filed 9-12-96; op- 
erative 10-12-96 (Register 96, No. 37). 

6. Amendment of section heading, section and Note filed 12-9-97; operative 
1-8-98 (Register 97, No. 50). 

7. New subsection (b)(2)(B) and subsection relettering filed 9-1-99; operative 
10-1-99 (Register 99, No. 36). 

X. Amendment of subsections (a) and (c)(] ), new subsecfions (c)(2)-(c)(2)(A), re- 
designation of former subsections (c)(2)-(3) to (c)(2)(B)-(C) and amendment 
of subsection (d)(2)(C) filed 4-18-2000; operaUve 5-18-2000 (Register 2000, 
No. 16). 



§ 1588. Seeds, Plants and Fertilizer. 

(a) Seeds and Plants. Tax does not apply to sales of seeds, annual 
plants, and operative January 1, 1999, non-annual plants, the products 
of which ordinarily constitute food for human consumption or the prod- 
ucts of which are to be sold in the regular course of the purchaser's busi- 
ness including fruit trees, berry vines, and grape rootlings or rootstock, 
or cuttings of every variety. Tax does not apply to sales of seed, the prod- 
ucts of which will be used as feed for any form of animal life of a kind 
the products of which ordinarily constitute food for human consumption 
or the products of which are to be sold in the regular course of the pur- 
chaser's business. 

(b) Ferfilizer. 

(1 ) Definifion. The term "fertilizer" includes commercial fertilizers, 
agricultural minerals, and manure. The terms "commercial fertilizers" 
and "agricultural minerals" as used herein are defined in Sections 14522 
(commercial fertilizer) and 145 12 (agricultural minerals) of the Food and 
Agricultural Code. "Manure" means the excreta of any domestic animal 
or domestic fowl which is not artificially mixed with any material except 
a material which has been used for bedding, sanitary, or feeding purposes 
for such an animal or fowl or for the preservation of the manure. The term 
"ferfilizer" does not include "soil amendments'" or "auxiliary soil and 
plant substances" as these terms are defined (with the exception noted be- 
low) in Secfions 14552 (soil amendments) and 14513 (auxiliary soil and 
plant substances) of the Food and Agricultural Code. For purposes of this 
regulation, "manures sold without guarantees for plant nutrients" as de- 
scribed in Secfion 14552 of the Food and Agricultural Code are not soil 
amendments. 

(2) Applicadon of Tax. Tax does not apply to sales of fertilizer to be 
applied to land (including foliar application) the products of which are 
to be: (a) used as food for human consumpUon, (b) used as feed for any 
form of animal life of a kind the products of which ordinarily constitute 
food for human consumption, or (c) sold in the regular course of the pur- 
chaser's business. 

When insecficides are mixed with fertilizer and the mixture sold, that 
portion of the total price allocable to the fertilizer may be excluded from 
the measure of the tax if the mixed product is applied to land (including 
foliar appIicaUon) the products of which are to be: (a) used as food for 
human consumpfion, (b) used as feed for any form of animal life of a kind 
the products of which ordinarily constitute food for human consumption, 
or (c) sold in the regular course of the purchaser's business. 
NoTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6358, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former section 1988 filed 3-30-70; effective 
thirtieth day thereafter (Register 70, No. 14). 

2. Amendment filed 10-23-85; effective thirtieth day thereafter (Register 85, No. 
43). 

3. Amendment of subsection (a) filed 10-19-88; operative 11-18-88 (Register 
88, No. 43). 

4. Amendment of subsections (a) and (b)(l)-(2) filed 12-11-92; operative 
1-1 1-93 (Register 92, No. 50). 

5. Change without regulatory effect amending subsecfions (a) and (b)(2) filed 
3-2-99 pursuant to section 100, title 1, California Code of Regulations (Regis- 
ter 99, No. 10). 

6. Change without regulatory effect amending subsection (a) and NoTi-: filed 
12-3-99 pursuant to section 100. title 1 , California Code of Regulations (Regis- 
ter 99, No. 49). 

7. Change without regulatory effect amending subsection (a) filed 1 -1 3-2005 pur- 
suant to section 100, title 1 , California Code of Regulations (Register 2005, No. 

2). 

§ 1589. Containers and Labels. 

(a) Definifions. The term "containers" as used herein means the ar- 
ficles in or on which tangible personal property is placed for shipment 
and delivery such as wrapping materials, bags, cans, twines, gummed 
tapes, barrels, boxes, bottles, drums, carboys, cartons, sacks, pallets and 
materials from which such containers are manufactured. 

The term "returnable containers" as used herein means containers of 
a kind customarily returned or resold by the buyers of the contents for re- 
use by the packers, bottlers or sellers of the commodities contained there- 
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in. A container, title to whicli is retained by the seller or for which a de- 
posit is taken by such seller, is a returnable container. 

A container used for shipment or delivery of food for human consump- 
tion is not customarily returned by the buyer when: 

1. The container is sold together with the contents; 

2. No deposit is charged on the container; 

3. Title to the container is not retained; 

4. There is no obligation to repurchase the container; 

5. The container is of the type that is fungible; and 

6. The container is repurchased without regard to whether it is the same 
container originally sold. 

Example: A tomato paste processor purchased a new or used contain- 
er. The processor fills the container with tomato paste or other processed 
food. The tomato paste, together with the container, is sold to a spaghetti 
sauce manufacturer. No deposit is charged on the container, title to the 
container is not retained, and there is no obligation to repurchase the con- 
tainer. The container is of a type that is fungible. The spaghetti sauce 
manufacturer sells the container to a warehouse or a food processor who 
in turn sells containers that may or may not include the original container 
to a tomato paste processor that may or may not be the original purchaser. 
This container is not customarily returned by the buyer. 

Examples of returnable containers are: registered dairy products con- 
tainers, steel drums, certain types of beer and soft drink bottles, wine bar- 
rels, chemical carboys, and gas cylinders. 

All other containers are "nonreturnable containers." Examples of non- 
returnable containers are: wrapping and packing materials, paper bags, 
twine, cartons, cans, medicine and distilled spirits bottles. 

The term "deposit" as used herein means an amount charged to the 
purchaser of the contents of the container with the understanding that 
such amount will be repaid when the container or a similar container is 
delivered to the seller. The term "deposit" as used herein does not include 
amounts representing redemption or recycling values of beverage con- 
tainers pursuant to division 12.1 (commencing with Section 14500) of 
the Public Resources Code whether or not such amounts are separately 
stated to the purchaser of the contents of the container. 

(b) Application of Tax. 

( 1 ) Containers. Tax does not apply to the sale of, and the storage, use, 
or other consumption of: 

(A) Nonretumable containers when sold or leased without the contents 
to persons who place the contents in the container and sell the contents 
together with the container. 

(B) Nonretumable containers when sold without the contents to per- 
sons who place food products for human consumption in the containers 
for subsequent sale. 

(C) Returnable containers when sold with the contents in connection 
with a retail sale of the contents, or when resold for refilling. In the case 
of a lease of a returnable container that is a continuing sale, the lessor's 
first lease of the container for filling is taxable for the full term of the lease 
or thirty (30) days whichever is greater. The lessor's subsequent lease of 
the container for refilling for sale with the contents is not taxable. 

(D) All containers when sold or leased with the contents, if the sales 
price of the contents is not required to be included in the measure of the 
sales tax or the use tax. 

(E) Operative April 1 , 2000, all containers when sold or leased without 
the contents to persons who place food products for human consumption 
in the containers for shipment, provided the food products will be sold. 
The exemption applies without regard to whether the food products are 
sold in the same container or not, or whether the food products are reman- 
ufactured or repackaged prior to their sale. 

Tax applies to all other sales of containers except sales for the purpose 
of resale to other sellers of containers who purchase them for resale with- 
out the contents. 

Operative April 1 , 1 998, tax does not apply to the sale or to the storage, 
use, or other consumption of any container used to collect or store human 
whole blood, plasma, blood products, or blood derivatives held for medi- 



cal purposes, including, but not limited to, blood collection units and 
blood pack units. 

Deposits as defined herein are not taxable. 

(2) Labels. Tax does not apply to sales of labels or nameplates if: 

(A) The purchaser affixes them to property to be sold and sells them 
along with and as a part of such property, as, for example, sales of name- 
plates of manufacturers or producers which are permanently affixed to 
each unit of products sold, such as automobiles and machinery. 

(B) The purchaser affixes them to nonretumable containers of proper- 
ty to be sold, or to returnable containers of such property if a new label 
is affixed to the container each time it is refilled. Examples are sales of 
labels to be affixed to fruit boxes, cans, bottles and packing cases, to 
growers, packers, bottlers and others who place the contents in the con- 
tainers. 

(c) Particular Applications. 

( 1 ) Price Tags. Tax applies to sales of such items as price tags, shipping 
tags and advertising matter used in cormection with the sale of property 
or enclosed with the property sold. 

(2) Feed Analysis Tags. Tax does not apply to sales of feed analysis 
tags to be attached to containers of feeds and sold along with the contain- 
er and contents. 

(3) Feed Bags. Feed bags sold to feed dealers who place feed in the 
bags and sell the feed together with the bags are nonretumable contain- 
ers,^ and the sale of such bags to feed dealers is not taxable. It is immateri- 
al whether the bags are made of burlap, cotton, paper, or other material, 
or whether there is a brand name or dealer's name imprinted on the bags. 

If, however, any feed dealer charges a deposit to customers to .secure 
the return of the bags, or otherwise requires his customers to return the 
bags to him, the bags become returnable containers and tax applies to the 
sale of the bags to the feed dealer. 

(4) Gift Wrapping. Tax applies to the entire charge for "gift wrapping," 
(i .e., fumishing the materials and labor required to wrap an item for a cus- 
tomer so as to be suitable for use by him as a gift), whether or not the per- 
son who does the gift wrapping is the seller of the contents. If the person 
who does the gift wrapping is the seller of the contents, the gift wrapping 
is considered sold together with the contents, whether or not a separate 
charge is made for the gift wrapping. The person who does the gift wrap- 
ping may purchase the materials free of tax for resale. 

However, tax does not apply to charges for gift wrapping exempt food 
products sold by the person who does the gift wrapping, unless the value 
of the gift wrapping exceeds the value of the food products. 



' The conclusion that feed bags are nonretumable containers resulted from a state- 
wide survey made by the board with the cooperation of the California Grain, and 
Feed Association, which showed that substantially less than 50 percent of the feed 
bags are returned to the feed dealers by their customers for re-use. 
Note-. Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6007, 6008, 6009, 6012. 6364 and 6364.5, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Section 1989 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. Amendment of subsection (a) and new subsection (c)(4) filed 5-30-75; effec- 
tive thirtieth day thereafter (Register 75, No. 22). 

3. Amendment of subsection (a) filed 11-30-87; operative 12-30-87 (Register 
87, No. 49). 

4. Editorial correction reinserting footnote (Register 92, No. 7). 

5. New subsection (b)(1)(B), subsection relettering, and amendment of subsection 
(c)(4) and Note filed 7-9-96; operative 8-8-96 (Register 96, No. 28). 

6. Change without regulatory effect amending subsection (b)(1)(D) and Note 
filed 6-1 1-98 pursuant to section 100, title 1 , California Code of Regulations 
(Register 98, No. 24). 

7. Amendment of subsections (a), (b)(1)(A) and (b)(l)(C)-(D) filed 9-15-99; op- 
erative 10-15-99 (Register 99, No. 38). 

8. Change without regulatory effect amending subsection (b)(1) and adding new 
subsection (b)(1)(E) filed 1-13-2005 pursuant to section 100, title 1, California 
Code of Regulations (Register 2005, No. 2). 

§ 1590. Newspapers and Periodicals. 

(a) Definitions. 

(1) "Newspaper." The term "newspaper" as used herein conforms to 
the definition of a newspaper as set forth in a ruling of the United States 
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Treasury Depariment published in the Federal Register, December 29, 
1960. Under this definition, the term is limited to those publications 
which are commonly understood to be newspapers and which are printed 
and distributed periodically at daily, weekly, or other short intervals for 
the dissemination of news of a general character and of a general interest. 
The term does not include handbills, circulars, flyers, or the like, unless 
distributed as a part of a publication which constitutes a newspaper with- 
in the meaning of this subparagraph. Neither does the term include any 
publication which is issued to supply information on certain subjects of 
interest to particular groups, unless such publication otherwise qualifies 
as a newspaper within the meaning of this subparagraph. For purposes 
of this subparagraph, advertising is not considered to be news of a general 
character and of a general interest. 

(2) "Periodical." The term "periodical" as used herein is limited to 
those publications which appear at stated intervals, each issue of which 
contains news or information of general interest to the public, or to some 
particular organization or group of persons. Each issue must bear a rela- 
tionship to prior or subsequent issues in respect to continuity of literary 
character or similarity of subject matter, and there must be some connec- 
tion between the different issues of the series in the nature of the articles 
appearing in them.^ Each issue must be sufficiently similar in style and 
format to make it evident that it is one of a series. An annual report of a 
corporation which is substantially different in style and format from the 
corporation's quarterly reports is not part of a series with the quarterly re- 
ports. The term "periodical" does not include books complete in them- 
selves, even those that are issued at stated intervals, for example, books 
sold by the Book-of-the-Month Club or similar organizations, so-called 
"pocket books," a new one of which may be issued once a month or some 
other interval, or so-called "one-shot" magazines that have no literary 
or subject matter connection or continuity between prior or subsequent 
issues. The term does not include catalogs, programs, score-cards, hand- 
bills, price lists, order forms or maps. Neither does it include shopping 
guides or other publications of which the advertising portion, including 
product publicity, exceeds 90 percent of the printed area of the entire is- 
sue in more than one-half of the issues during any 12-month period. 

(3) "Ingredient or Component Part of a Newspaper or Periodical." The 



term "ingredient or component part of a newspaper or periodical" in- 
cludes only those items that become physically incorporated into the 
publication and not those which are merely consumed or used in the pro- 
duction of the publication. For example, newsprint and ink are ingredi- 
ents of a newspaper; however, a photograph does not become an ingredi- 
ent or component part of a newspaper or periodical merely because the 
image of the photograph is reproduced in the publication. 

Handbills, circulars, flyers, order forms, reply envelopes, maps or the 
like are considered as component parts of a newspaper or periodical 
when attached to or inserted in and distributed with the newspaper or pe- 
riodical. 

(4) "Publisher." "Publisher" means and includes any person who owns 
the rights to produce, market, and distribute printed literature and infor- 
mation. 

(5) "Distributor." "Distributor" means any person who acquires news- 
papers or periodicals for subsequent distribution to retailers or newspa- 
per carriers. 

(6) "Newspaper Carrier." "Newspaper carrier" means any person who 
acquires newspapers from a publisher or distributor to deliver to consum- 
ers. The term includes a hawker. A "hawker" is an individual who sells 
single copies of newspapers to passersby on a street comer or other traf- 
ficked area. "Newspaper carrier" does not include persons selling news- 
paper or periodicals from a fixed place of business. 

(7) "Third Party Retailer." "Third parly retailer" means and includes 
any person who sells at retail subscriptions to newspapers and periodicals 
who is not the publisher of the newspapers or periodicals. Typically, third 
party retailers solicit subscriptions in a single offering for a large number 
of different publications, require that payment be made to the account of 
the third party retailer, and undertake to resolve subscription problems. 
The term includes persons commonly known as direct mail, school, paid 
during service, cash, catalog, and telephone agents. "Third party retailer" 
does not include persons who solicit renewals of subscriptions on behalf 
of individual publishers. 

(b) Application of Tax. 
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{ 1 ) In General. Effective July 15. 1991 , the sale of newspapers and pe- 
riodicals, including sales by third party retailers, is subject to tax unless 
otherwise exempt. 

Tax does not apply to sales of tangible personal property to persons 
who purchase the property for incorporation as a component part of a 
newspaper or periodical which will be sold notwithstanding that the pur- 
chaser is not the seller of the newspaper or periodical. 

See Regulation 1574 (18 CCR 1574) for the application of tax to sales 
through vending machines and Regulation 1628 (18 CCR 1628) for the 
application of tax to transportation charges. 

(2) Distributions of Newspapers and Periodicals Without Charge. Ef- 
fective October 2. 1991 , tax does not apply to the sale or use of tangible 
personal property which becomes an ingredient or component part of a 
copy of a newspaper or periodical regularly issued at average intervals 
not exceeding three months when that copy of such newspaper or period- 
ical is distributed without charge, nor does tax apply to such distribution. 

Newspapers and periodicals distributed on a voluntary pay basis shall 
be considered as distributed without charge. Newspapers and periodicals 
are distributed on a voluntary pay basis when payment is requested from 
the consumer but is not required. 

(3) Subscriptions. The sale or use of newspapers and periodicals is ex- 
empt from tax during the term of a prepaid subscription if the purchaser 
ordered and paid for the subscription prior to July 15, 1991. 

Effective November 1 , 1 992, tax does not apply to the sale or use of 
a periodical, including a newspaper, which appear at least four, but not 
more than 60 times each year, which is sold by subscription, and which 
is delivered by mail or common carrier. For example, a daily newspaper 
is not a periodical for the purposes of this subdivision (b)(3). Tax does 
not apply to the sale or use of tangible personal property which becomes 
an ingredient or component part of such a periodical. 

Sales tax reimbursement collected on the sale of a periodical subscrip- 
tion prior to the November 1 , 1992 effective date of the exemption for the 
sale of issues delivered on or after November 1, 1992 constitutes excess 
tax reimbursement. The retailer must refund the tax reimbursement to the 
customer or pay it to the state in accordance with subdivision (b) of Regu- 
lation 1700 (18 CCR 1700). 

Each delivery of a newspaper or periodical pursuant to a subscription 
sale is a separate sale transaction. When the sale is subject to tax, the re- 
tailer must report and pay the tax based upon the reporting period within 
which the delivery is made. The subscription price shall be prorated over 
the term of the subscription period. 

(4) Membership Organizations. Generally, tax applies to sales of 
newspapers and periodicals by membership organizations. If the price is 
separately stated, tax applies to that amount. If the price is not separately 
stated, the measure of tax is the fair retail selling price of the publication. 

The application of tax to distributions of newspapers and periodicals 
by nonprofit organizations is provided at subdivision (b)(5). The applica- 
tion of tax to sales of periodicals by subscription is provided at subdivi- 
sion (b)(3). 

(5) Nonprofit Organizations. 

(A) Internal Revenue Code Section 501(c)(3) Organizations. Effec- 
tive November 1,1991, until October 31, 1 992, tax does not apply to the 
sale or use of any newspaper or periodical distributed by an organization 
that qualifies for tax exempt status under section 501 (c)(3) of the Internal 
Revenue Code, nor tangible personal property which becomes an ingre- 
dient or component part of any such newspaper or periodical, only as to 
issues distributed under either of the following circumstances: 

1. The issues are distributed to the organization's members in consid- 
eration of the organization's membership fee; or 

2. The issues are of a newspaper or periodical which neither receives 
revenue from, nor accepts, any commercial advertising. 

Effective November 1, 1992, the exemption is applicable only as to a 
newspaper or periodical regularly issued at average intervals not exceed- 
ing three months. 



For purposes of this subdivision, any governmental entity established 
and administered for the purposes provided in Internal Rexenuc Code 
Section 501 (c)(3) shall be considered to be an organization that qualifies 
for tax exempt status under that section. 

(B) Other Nonprofit Organizations. Effective November 1. 1991, tax 
does not apply to the sale or use of any newspaper or periodical distrib- 
uted by a nonprofit organization, nor tangible personal property that be- 
comes an ingredient or component part of or any such newspaper or peri- 
odical, only as to issues distributed pursuant to both of the following 
requirements: 

1 . The issues are distributed to the organization's members in consid- 
eration, in whole, or in part, of the organization's membership fee; 

2. The amount paid or incurred by the nonprofit organization for the 
cost of printing the newspaper or periodical is less than ten percent of the 
membership fee attributable to the period for which the newspaper or pc- 
riodical is distributed, whether the publication is printed within or with- 
out this state. The cost of printing shall be determined as follows. 

The cost of printing includes costs of tangible personal property pur- 
chased to become an ingredient or component part of the newspaper or 
periodical (e.g.. ink and paper) and costs of labor to print the newspaper 
or periodical. The cost of printing does not include costs not attributable 
to actual printing, such as costs of special printing aids, typography, and 
preparation of layouts. 

If the organization contracts with an outside printer to print the news- 
paper or periodical, the organization shall obtain and retain documenta- 
tion segregating the costs of printing from the printer's other charges. 

If the organization is the printer of the newspaper or periodical, the 
cost of printing includes the aggregate of the cost of tangible personal 
property purchased to become an ingredient or component part of the 
newspaper or periodical; labor of printing, including fringe benefits and 
payroll taxes; and other costs attributable to the actual printing of the 
newspaper or periodical. 

If an organization has published the newspaper or periodical for a peri- 
od exceeding twelve months and the method of printing has not changed, 
the organization may elect to consider the cost of printing for a reporting 
period to be equal to the amount paid or incurred for the same reporting 
period for the previous fiscal or calendar year. 

(6) Newspaper Carriers. A newspaper carrier is not a retailer. The pub- 
lisher or distributor for whom the carrier delivers is the retailer of the 
newspapers delivered. The publisher or distributor shall report and pay 
tax measured by the price charged to the customer by the carrier. 

(7) Consumption of Property. Tax applies to the sale to or use by a 
newspaper or periodical publisher of tangible personal property con- 
sumed in the manufacturing process. Tax does not apply to the cost of 
tangible personal property lost or wasted in the manufacturing process 
when that property was purchased for the purpose of incorporation into 
a newspaper or periodical to be sold or to be distributed in accordance 
with subdivision (b)(2). 

(8) Fixed Price Contracts. The sale or use of newspapers and periodi- 
cals is exempt from tax during the term of a prepaid subscription if the 
purchaser ordered and paid for the subscription prior to July 15, 1991 . 

(9) School Catalogs and Yearbooks. Public or private schools, county 
offices of education, school districts, or student organizations are the 
consumers of catalogs and yearbooks prepared for or by them, and tax 
does not apply to their receipts from the distribution of the publications 
to students. 

Tax applies to charges for the preparation of such publications made 
to public or private schools, county offices of education, school districts, 
or student organizations by printers, engravers, photographers and the 
like. 

(c) Exemption Certificates. 

Any seller claiming a transaction as exempt from sales tax pursuant to 
Revenue and Taxation Code sections 6362.7 or 6362.8 should timely ob- 
tain an exemption cerlificale in writing from the purchaser. The exemp- 
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tion certificate will be considered timely if obtained by the seller at any 
time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or 
prior to delivery of the property. 

( 1 ) Certificate A. Certificate to be used for purchases of tangible per- 
sonal property for incorporation into newspapers or periodicals for sale 
in accordance with subdivisions (b)(1) or (b)(3). above. 

(2) Certificate B. Certificate to be used for purchases of tangible per- 
sonal property that becomes an ingredient or component part of newspa- 
pers or periodicals that are distributed without charge in accordance with 
subdivision (b)(2). above. 

(3) Certificate C. Certificate to be used for purchases of tangible per- 
sonal property that becomes an ingredient or component part of newspa- 
pers or periodicals that are distributed by organizations which qualify for 
tax-exempt status under Internal Revenue Code section 301(c)(3) in ac- 
cordance with subdivision (b)(5)(A), above. 

(4) Certificate D. Certificate to be used for purchases of tangible per- 
sonal property that becomes an ingredient or component part of newspa- 
pers or periodicals that are distributed by nonprofit organizations in ac- 
cordance with subdivision (b)(5)(B), above. 

Certificate A 

California Sales Tax Exemption Certificate 

Sales of tangible personal property for 
incorporation into a newspaper or periodical for sale 

(Name of Purchaser) 



(Address of Purchaser) 



I HEREBY CERTIFY: 

Initial one of 
the following: 



[ ] That I hold vaHd seller's permit 

No. issued pursuant to the 

Sales and Use Tax Law. 

[ ] That I do not hold a seller' s permit 

issued pursuant to the Sales and 
Use Tax Law. I do not sell any 
tangible personal property for 
which a permit is required. 

I further certify that the tangible personal property described herein 
which I shall purchase from 

(Name of Vendor) 
will become a component part of the newspaper or periodical* 

and sold as a component part of the application. 

I understand that in the event any such property is sold or used other 
than as specified above or used other than for retention, demonstration, 
or display while holding it for sale in the regular course of business, I am 
required by the Sales and Use Tax Law to report and pay any applicable 
sales or use tax. Description of the property to be purchased: 



Certificate B 

California Sales Tax Exemption Certificate 

Sales of tangible personal property which becomes an ingredient 

or component part of newspapers or periodicals that are 

distributed without charge 



(Name of Purchaser) 



(Address of Purchaser) 



I HEREBY CERTIFY: 

Initial one of 
the following: 



That I hold valid seller's permit 

No. issued pursuant to the 

Sales and Use Tax Law. 
That I do not hold a seller' s permit 
issued pursuant to the Sales and 
Use Tax Law. I do not sell any 
tangible personal property for 
which a permit is required. 



I further certify that I am engaged in the business of publishing* 

which is regularly issued at average intervals not exceeding three months 
and distributed without charge by me. Tlie tangible personal property de- 
scribed herein which I shall purchase from 

(Name of Vendor) 
will become a component part of the publication listed above. I under- 
stand that if I use any of the property purchased for any other purpose I 
am required by the Sales and Use Tax Law to report and pay tax, mea- 
sured by the purchase price of such property. 

Description of property to be purchased: 



Date 



, 19_ 



(Signature of Purchaser or Authorized Agent) 



(Title) 



^Insert name and type of newspaper or periodical 



Certificate C 



California Sales Tax Exemption Certificate 



Date: 



, 19_ 



(Signature of Purchaser or Authorized Agent) 



(Title) 



"Insert name and type of newspaper or periodical 



Sales of tangible personal property that becomes an ingredient 

or component of newspapers or periodicals that are distributed 

by organizations which qualify for tax-exempt status under 

Internal Revenue Code section 501(c)(3) 

(Name of Purchaser) 



(Address of Purchaser) 



Page 108 



Register 94, No. 39; 9-30-94 



Title 18 



State Board of Equalization — Business Taxes 



§1591 



I HEREBY CERTIFY: 

liiiiial one of [ ] That the purchaser holds valid 

ilw following: seller's pennit No. 

issued pursuant to the Sales 
and Use Tax Law. 

[ ] That the purchaser does not hold 

a permit issued pursuant to the 
Sales and Use Tax Law. 
The purchaser does not sell any 
tangible personal property for 
which a permit is required. 

I further certify that the purchaser is an organization that qualifies for 
tax-exempt status under Section 501 (c)(3) of the Internal Revenue Code 
and is engaged in the business of selling or publishing* 

The tangible personal property described herein which I shall pur- 
chase from 

(Name of Vendor) 

will be resold in the form of tangible personal property or will become 
a component part of a newspaper or periodical distributed by the organi- 
zation and (check one or both): 

[ ] The organization will distribute the newspaper or periodical to 

the members of the organization in consideration of payment of 
the organization's membership fee or to the organization's con- 
tributors. 

[ ] The publication does not receive revenue from or accept any 

commercial advertising. 
I understand that in the event any such property is sold or used other 
than as specified above or used other than for retention, demonstration, 
or display while holding it for sale in the regular course of business, I am 
required by the Sales and Use Tax Law to report and pay any applicable 
sales or use tax. Description of the property to be purchased: 



Date: 



(Signature of Purchaser or Authorized Agent) 



(Title) 



'■■■Insert name and type of newspaper or periodical 



Certificate D 



California Sales Tax Exemption Certificate 

Sales of tangible personal property which becomes an ingredient 

or component part of newspapers or periodicals that are distributed 

by nonprofit organizations 

(Name of Purchaser) 



(Address of Purchaser) 



I HEREBY CERTIFY: 

Initial one of 
the following: 



That the purchaser holds valid 

seller's permit No. 

issued pursuant to the Sales 
and Use Tax Law. 
That the purchaser does not hold 
a permit issued pursuant to the 
Sales and Use Tax Law. 
The purchaser does not sell any 
tangible personal property for 
which a permit is required. 



I further certify that the purchaser is a nonprofit organization which is 
engaged in business of selling or publishing* 

The tangible personal property described herein which I shall pur- 
chase from 

(Name of Vendor) 

will be resold by the organization in the form of tangible personal proper- 
ty or will become a component part of a newspaper or periodical distrib- 
uted by the organization and both of the following apply: 

(A) Distribution will be to any member of the nonprofit organization 
in consideration, in whole or in part, of payment of the organization's 
membership fee. 

(B) The amount paid or incurred by the nonprofit organization for the 
cost of prinfing the newspaper or periodical is less than 10 percent of 
the membership fee attributable to the period for which the newspaper 
or periodical is distributed. 

I understand that in the event any of such property is sold or used other 
than as specified above or used other than retention, demonstration, or 
display while holding it for sale in the regular course of business. I am 
required by the Sales and Use Tax Law to report and pay any applicable 
sales or use tax. Description of property to be purchased: 



Date: 



, 19_ 



(Signature of Purchaser or Authorized Agent) 



(Title) 



*Insert name and type of newspaper or periodical 

' This definition is based upon Business Statistics Organization Inc. v . Joseph, 
299 N. Y. 443, 87 N.E. 2d 505, and HoiigJiton v. Payne, 194 U. S. 88, 48 L.Ed. 888. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code; Reference: 
Sections 6005, 6006, 6007, 6010, 6015, 6361.5, 6362. 3, 6362.7 and 6362.8. Reve- 
nue and Taxation Code. 

Hl.STORY 

1 . Renumbering from section 1990 and amendment filed 4-10-70; effective thir- 
tieth day thereafter (Register 70, No. 15). For histoiy of former section see Reg- 
ister 66, No. 7. 

2. Amendment of subsection (a)(2) filed 2-13-75; effective thirtieth day thereafter 
(Register 75, No. 7). 

3. Amendment of subsection (b)(2) filed 12-20-77; effective thirtieth day thereaf- 
ter (Register 77, No. 52). 

4. Amendment of subsections (a)(2), (b)(2) and (c)(2) filed 5-8-89; operative 
6-7-89 (Register 89, No. 19). 

5. Amendment of subsections (a) and (b) and repealer of subsections (c) and (d) 
filed 8-30-91 as an emergency; operative 8-30-91 (Register 92, No. 7). A Cer- 
tificate of Compliance must be transmitted to OAL 1 2-30-9 1 or emergency lan- 
guage will be repealed by operation of law on the following day. 

6. Repealer of emergency amendments filed 8-30-91 and reinstatement of prior 
text filed 9-22-92 by operation of Government Code section 1 1346.1(f) (Regis- 
ter 92, No. 40). 

7. Amendment of subsections (a)(2)-(3), new subsections (a)(4)-(7), amendment 
of subsection (b)(1), new subsections (b)(2)-(8), redesignation and amendment 
of subsection (b)(2) to subsection (b)(9j, repealer of subsections (c)-(d) and 
new subsections (c)-(c)(4), and amendment of footnote 1 and NOTi-: filed 
8-5-94; operative 9-6-94 (Register 94, No. 31). 

8. Editorial correction amending subsections (a)(2), (a)(7), (b)(3), (b)(5)(B)2., 
(b)(8), (b)(9) and (c)(4) (Register 94, No. 39). 

§ 1591. Medicines and Medical Devices. 

(a) Definifions. 

(1) Administer. "Administer" means the direct application of a drug 
or device to the body of a patient or research subject by injection, inhala- 
tion, ingestion, or other means. 

(2) Dispense. "Dispense" means the furnishing of drugs or devices 
upon a prescription from a physician, dentist, optometrist, or podiatrist. 
Dispense also means and refers to the furnishing of drugs or devices di- 
rectly to a patient by a physician, dentist, optometrist, or podiatrist acting 
within the scope of his or her practice. 
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(3) Furnish. "Furnish" means to supply by any means, by sale or other- 
wise. 

(4) HeaUh FaciHty. "Health Facility" as used herein has the meaning 
ascribed to the term in Section 1250 of the Health and Safety Code, and 
also includes "clinic" as defined in sections 1200 and 1200.1 of the 
Health and Safety Code. 

(A) Section 1250 of the Health and Safety Code provides that "health 
facility" means any facility, place or building that is organized, main- 
tained, and operated for the diagnosis, care, prevention, and treatment of 
human illness, physical or mental, including convalescence and rehabi- 
litation and including care during and after pregnancy, or for any one or 
more of these purposes, for one or more persons, to which the persons 
are admitted for a 24-hour stay or longer. 

(B) Section 1 200 of the Health and Safety Code provides that "clinic" 
means an organized outpatient health facility which provides direct 
medical, surgical, dental, optometric, or podiatric advice, services, or 
treatment to patients who remain less than 24 hours, and which may also 
provide diagnostic or therapeutic services to patients in the home as in 
incident to care provided at the clinic facility. A place, establishment, or 
institution which solely provides advice, counseling, information, or re- 
ferrals on the maintenance of health or on the means and measures to 
prevent or avoid sickness, disease, or injury, where such advice, coun- 
seling, information, or referrals does not constitute the practice of medi- 
cine, surgery, dentistry, optometry, or podiatry, shall not be deemed a 
clinic for purposes of this subdivision. 

(C) Section 1 200. 1 of the Health and Safety Code provides that "clin- 
ic" also means an organized outpatient health facility which provides di- 
rect psychological advice, services, or treatment to patients who remain 
less than 24 hours. As provided in section 1 204. 1 of the Health and Safe- 
ty Code, such clinics serve patients under the direction of a clinical 
psychologist as defined in section 13 16.5 of the Health and Safety Code, 
and are operated by a nonprofit corporation, which is exempt from feder- 
al taxation under paragraph (3), subsection (c) of section 501 of the Inter- 
nal Revenue Code of 1954, as amended, or a statutory successor thereof, 
and which is supported and maintained in whole or in part by donations, 
bequests, gifts, grants, government funds, or contributions which may be 
in the form of money, goods, or services. In such clinics, any charges to 
the patient shall be based on the patient's ability to pay, utilizing a sliding 
fee scale. Such clinics may also provide diagnostic or therapeutic ser- 
vices authorized under Chapter 6.6 (commencing with section 2900) of 
Division 2 of the Business and Professions Code to patients in the home 
as an incident to care provided at the clinic facility. 

(5) Pharmacist. "Pharmacist" means a person to whom a license has 
been issued by the California State Board of Pharmacy, under the provi- 
sions of Section 4200 of the Business & Professions Code, except as spe- 
cifically provided otherwise in Chapter 9 of the Pharmacy Law." 

(6) Pharmacy. "Pharmacy" means an area, place, or premises licensed 
by the California State Board of Pharmacy in which the profession of 
pharmacy is practiced and where prescriptions are compounded. Phar- 
macy includes, but is not limited to, any area, place, or premises de- 
scribed in a license issued by the California State Board of Pharmacy 
wherein controlled substances, dangerous drugs, or dangerous devices 
are stored, possessed, prepared, manufactured, derived, compounded, or 
repackaged, and from which the controlled substances, dangerous drugs, 
or dangerous devices are furnished, sold, or dispensed at retail. Pharmacy 
shall not include any area specifically excluded by paragraph (b) of Sec- 
tion 4037 of the Business and Professions Code. 

(7) Prescription. "Prescription" means an oral, written, or electronic 
transmission order that is issued by a physician, dentist, optometrist, or 
podiatrist licensed in this state and given individually for the person or 
persons for whom ordered. The order must include all of the following: 

(A) The name or names and address of the patient or patients. 

(B) The name and quantity of the drug or device prescribed and the 
directions for use. 

(C) The date of issue. 



(D) Either rubber stamped, typed, or printed by hand or typeset, the 
name, address, and telephone number o^ the prescriber, his or her license 
classification, and his or her federal registry number, if a controlled sub- 
stance is prescribed. 

(E) A legible, clear notice of the conditions for which the drug is being 
prescribed, if requested by the patient or patients. 

(F) If in writing, signed by the prescriber issuing the order. 

(8) Physicians, Dentists, Optometrists, and Podiatrists. "Physicians," 
"dentists." "optometrists." and "podiatrists" are persons authorized by a 
currently valid and unrevoked license to practice their respective profes- 
sions in this state. "Physician" means and includes any person holding 
a valid and unrevoked physician's and surgeon's certificate or certificate 
to practice medicine and surgery, issued by the Medical Board of Califor- 
nia or the Osteopathic Medical Board of California and includes an unli- 
censed person lawfully practicing medicine pursuant to Section 2065 of 
the Business & Professions Code, when acting within the scope of that 
section. 

(9) Medicines. "Medicines" means: 

(A) Except where taxable for all uses as provided in subdivision (c). 
any product fully implanted or injected in the human body, or any drug 
or any biologic, when such are approved by the U.S. Food and Drug Ad- 
ministration to diagnose, cure, mitigate, treat or prevent disease, illness 
or medical condition regardless of ultimate use, or 

(B) Any substance or preparation intended for use by external or inter- 
nal application to the human body in the diagnosis, cure, mitigation, 
treatment or prevention of disease and which is commonly recognized as 
a substance or preparation intended for that use. 

The term medicines also includes certain articles, devices, and ap- 
pliances as described in subdivision (b) of this regulation. 

(b) "Medicines." In addition to the definition set forth in subdivision 
(a)(9) of this section, the term "medicines" means and includes the fol- 
lowing items: 

( 1 ) Preparations and Similar Substances. Preparations and similar sub- 
stances intended for use by external or internal application to the human 
body in the diagnosis, cure, mitigation, treatment or prevention of disease 
and which are commonly recognized as a substance or preparation in- 
tended for such use qualify as medicines. Tax does not apply to the sale 
or use of such medicines sold or furnished under one of the conditions 
provided in subdivision (d)(1) through (d)(6). 

"Preparations and similar substances" include, but are not limited to, 
drugs such as penicillin, and other antibiotics, "dangerous drugs" (drugs 
that require dispensing only on prescription); alcohol (70% solution) and 
isopropyl; aspirin; baby lotion, oil, and powder; enema preparations; hy- 
drogen peroxide; lubricating jelly; medicated skin creams; oral contra- 
ceptives; measles and other types of vaccines; topical creams and oint- 
ments; and sterile nonpyrogenic distilled water. Preparations and similar 
substances applied to the human body in the diagnosis, cure, mitigation, 
treatment, or prevention of disease qualify as medicines. "Preparations 
and similar substances" also include Total Parenteral Nutrition (also 
called TPN), Intradialydc Parenteral Nutrition (also called IDPN), and 
food provided by way of enteral feeding, except when the TPN, IDPN, 
or food provided by enteral feeding qualifies as a meal under Regulation 
1503. For purposes of this regulation, TPN, IDPN, and enteral feeding 
are means of providing complete nutrition to the patient; TPN and IDPN 
are provided in the form of a collection of glucose, amino acids, vitamins, 
minerals, and lipids. TPN being administered intravenously to a patient 
who is unable to digest food through the gastrointestinal tract and IDPN 
being administered to hemodialysis patients as an integral part of the he- 
modialysis treatment; enteral feeding is the feeding of the patient directly 
into the gastrointestinal tract. 

(2) Permanently Implanted Articles. Articles permanently implanted 
in the human body to assist the functioning of, as distinguished from re- 
placing all or any part of, any natural organ, artery, vein or limb and 
which remain or dissolve in the body qualify as medicines. An article is 
considered to be permanently implanted if its removal is not otherwise 
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anticipated. Tax does not apply to tiie sale or use of articles permanently 
implanted in the human body to assist the functioning of any natural or- 
gan, artery, vein or limb and which remain or dissolve in the body when 
such articles arc sold or furnished under one of the conditions provided 
in subdivision (d)(1) through (d)(6). 

Permanently implanted articles include, but are not limited to, perma- 
nently implanted artificial sphincters; bone screws and bone pins; dental 
implant systems including dental bone screws and abutments; perma- 
nently implanted catheters; permanently implanted hydrocephalus de- 
vices and their implanted pressure regulating components; implanted de- 
fibrillators and implanted leads; pacemakers; tendon implants; testicular 
gel implants; and ear implants. Sutures are also included whether or not 
they are permanently implanted. A non-returnable, nonreusable needle 
fused or prethreaded to a suture is regarded as part of the suture. 

Implantable articles that do not qualify as "permanently" implanted 
medicines include, but are not limited to, Chemoport implantable fluid 
systems; Port-a-Cath systems used for dnig infusion purposes; dispos- 
able urethral catheters; temporary myocardial pacing leads used during 
surgery and recovery; and defibrillator programmer and high voltage 
stimulator used with an implanted defibrillator. The sale or use of these 
items is subject to tax. 

(3) Artificial Limbs and Eyes. Artificial limbs and eyes, or their re- 
placement parts, including stump socks and stockings worn with artifi- 
cial legs and intraocular lenses for human beings, qualify as medicines 
as provided by Revenue and Taxation Code section 6369(c)(5). Tax does 
not apply to the sale or use of these items when sold or furnished under 
one of the conditions provided in subdivision (d)(1) through (d)(6). 

(4) Orthotic Devices. Orthotic devices and their replacement parts, de- 
signed to be worn on the person of the user as a brace, support or correc- 
tion for the body structure are medicines as provided under Revenue and 
Taxation Code section 6369(c)(3). The sale or use of orthotic devices and 
their replacement parts is not subject to tax when sold or furnished under 
one of the conditions provided in subdivision (d)( I ) through (d)(6). Ort- 
hotic devices and their replacement parts do not need to be furnished by 
a pharmacist, within the meaning of subdivision (d)(1), to be considered 
dispensed on prescription provided the devices are furnished pursuant to 
a written order of a physician or podiatrist. For the purposes of this regu- 
lation, orthotic devices furnished pursuant to a written order of a physi- 
cian or podiatrist by, but not limited to, medical device retailers, clinics, 
physical therapists, device suppliers, intermediate care facilities, or other 
such persons, are deemed to be dispensed on prescription within the 
meaning of subdivision (d)(1). 

Orthotic devices worn on the body of the person include, but are not 
limited to, abdominal binders and supports, ace bandages, ankle braces, 
anti-embolism stockings, athletic supporters (only for patients recover- 
ing from rectal or genital surgery), casts, and cast components, cervical 
supports, neck collars, cervical traction devices, clavicular splints, post- 
surgical corsets, elbow supports, head halters, pelvic traction devices, 
post-operative knee immobilizers and braces, legging orthoses, rib belts 
and immobilizers, rupture holders, sacral belts, sacro-lumbar back 
braces, shoulder immobilizers, slings, stump shrinkers, sternum sup- 
ports, support hose (and garter belts used to hold them in place), thumb 
and finger splints, trusses, and wrist and arm braces. All of the above 
must be worn on the body of the person and act as a brace, support or 
correction for body structure to qualify as a medicine. If any part of the 
orthotic device is not worn on the person, the device is not a medicine for 
the purposes of this regulation. 

Orthopedic shoes and supportive devices for the foot do not qualify as 
medicines unless they are an integral part of a leg brace or artificial leg 
or are custom-made biomechanical foot orthoses. "Custom-made bio- 
mechanical foot orthosis" means a device that is made on a positive mod- 
el of the individual patient's foot. The model may be individually 
constructed from suitable model material such as plaster of Paris, stone, 
or wax, and may be manually constructed or fabricated using electronic 
technology. 



"Custom-made biomechanical foot orthosis" do not include: 

(A) any pre-made or pre-molded foot orthosis or shoe insert even if 
it has been modified or customized for an individual patient by the practi- 
tioner regardless of the method of modification; 

(B) any foot orthosis fabricated directly on the patient's foot regardless 
of the method and materials used and regardless of its individual charac- 
ter; or 

(C) any foot orthosis fabricated inside of the patient's shoe regardless 
of the method of manufacture and materials used and regardless of its in- 
dividual character. 

(5) Prosthetic Devices. Prosthetic devices and their replacement parts 
designed to be worn on or in the patient to replace or assist the functioning 
of a natural part of the human body are medicines as provided under Rev- 
enue and Taxafion Code section 6369(c)(4). The sale or use of prosthetic 
devices and their replacement parts is not subject to tax when sold or fur- 
nished under one of the conditions provided in subdivision (d)( 1 ) through 
(d)(6). Prosthefic devices and their replacement parts do not need to be 
furnished by a pharmacist, within the meaning of subdivision (d)( 1 ). to 
be considered dispensed on prescription provided the devices are fur- 
nished pursuant to a written order of a physician or podiatrist. For the pur- 
poses of this regulation, prosthetic devices furnished pursuant to a writ- 
ten order of a physician or podiatrist by, but not limited to, medical device 
retailers, clinics, physical therapists, device suppliers, intermediate care 
facilities, or other such persons, are deemed to be dispensed on prescrip- 
tion within the meaning of subdivision (d)(1). Forpurpo.ses of this regu- 
lation only, prosthetic devices include bags and tubing, as well as filters, 
locks, tape, clamps, and connectors which are integral to the tubing, each 
of which is used to dispense enteral feeding to the patient, including: gas- 
trostomy tubes (also called G tubes) which are used to deliver the nutri- 
tion directly into the stomach; jejunostomy tubes (also called J tubes) 
which are used to deliver the nutrition directly into the intestinal tract; 
and nasogastric tubes (also called NG tubes) which are used to deliver the 
nutrition directly through the nasal passage to the stomach. For purposes 
of this regulation only, prosthetic devices also include needles, syringes, 
cannulas, bags, and tubing, as well as filters, locks, tape, clamps, and con- 
nectors which are integral to the tubing, each of which is used to dispense 
TPN or IDPN to the patient, provided each of these items is used primari- 
ly to dispense the TPN or IDPN. 

Prosthetic devices that are considered medicines when worn on or in 
the patient include, but are not limited to, acetabular cups, atrial valves, 
breast tissue expanders and tissue expanders, cervical cuffs, dacron 
grafts, heart valves, orbital implant, nerve cups, rhinoplasty prosthesis, 
neuromuscular electrical stimulators, transcutaneous nerve stimulators, 
urinary inconUnent devices, and wigs and hairpieces prescribed by a phy- 
sician or podiatrist. 

Prosthetic devices that do not qualify as medicines include, but arc not 
hmited to, air compression pumps and pneumatic garments; noninva- 
sive, temporary pace makers; and vacuum/constriction devices used to 
treat male impotency; auditory, ophthalmic and ocular devices or ap- 
pliances; and dental prosthetic devices and materials such as dentures, re- 
movable or fixed bridges, crowns, caps, inlays, artificial teeth, and other 
dental prosthefic materials and devices. Sales of such items are subject 
to tax in the same manner as any other sale of tangible personal property. 

(6) Drug Infusion Devices. Programmable drug infusion devices to be 
worn on or implanted in the human body which automatically cause the 
infusion of measured quantities of a drug on an intermittent or conUnuous 
basis at variable dose rates and at high or low fluid volume into the body 
of the wearer of the device qualify as medicines under Revenue and 
Taxation Code section 6369(c)(6). The sale or use of the qualifying infu- 
sion device is not subject to tax when the device is sold or furnished under 
one of the condifions provided in subdivision (d)( 1 ) through (d)(6). 

(c) Exclusions from the Definition of "Medicines." 
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Except as otherwise provided in subdivision (b). the following items 
are specifically excluded from the definition of medicines. Sales of these 
items are subject to tax in the same manner as any other sale of tangible 
personal property. 

( 1 ) Orthodontic, prosthetic (except as described in subdivision (b)(5)), 
auditory, ophthalmic or ocular devices or appliances. 

(2) Articles which are in the nature of splints, bandages, pads, com- 
presses, supports, dressings, instruments, apparatus, contrivances, 
appliances, devices or other mechanical, electronic, optical or physical 
equipment or article or the component parts and accessories thereof. 
"Medicines" does not include arch supports, cervical pillows, exercise 
weights (boots or belts), hospital beds, orthopedic shoes and supportive 
devices (unless an integral part of a leg brace or artificial leg), plastazote 
inserts, plastazote shoes, plastic shoes (custom or ready-made), sacro- 
ease seats, shoe modifications, spenco inserts, traction units (other than 
those fully worn on the patient), thermophore pads, nor foot orthoses. 

(3) Any alcoholic beverage the manufacture, sale, purchase, posses- 
sion or transportation of which is licensed and regulated by the Alcoholic 
Beverage Control Act (division 9. commencing with Section 23000, of 
the Business and Professions Code). 

(d) Application of Tax — In General 

Tax applies to retail sales, including over-the-counter sales of drugs 
and medicines, and other tangible personal property by pharmacists and 
others. However, tax does not apply to the sale or use of medicines when 
sold or furnished under one of the following conditions: 

(1) prescribed for the treatment of a human being by a person autho- 
rized to prescribe the medicines, and dispensed on prescription filled by 
a pharmacist in accordance with law, or 

(2) furnished by a licensed physician, dentist or podiatrist to his or her 
own patient for treatment of the patient, or 

(3) furnished by a health facility for treatment of any person pursuant 
to the order of a licensed physician, dentist or podiatrist, or 

(4) sold to a licensed physician, dentist, podiatrist or health facility for 
the treatment of a human being, or 

(5) sold to this state or any political subdivision or municipal corpora- 
tion thereof, for use in the treatment of a human being; or furnished for 
the treatment of a human being by a medical facility or clinic maintained 
by this state or any political subdivision or municipal corporation thereof, 
or 

(6) effective January 1, 1995, furnished by a pharmaceutical manufac- 
turer or distributor without charge to a licensed physician, surgeon, den- 
tist, podiatrist, or health facility for the treatment of a human being, or to 
an institution of higher education for instruction or research. Such medi- 
cine must be of a type that can be dispensed only: (a) for the treatment 
of a human being, and (b) pursuant to prescriptions issued by persons au- 
thorized to prescribe medicines. The exemption provided by this subdivi- 
sion applies to the constituent elements and ingredients used to produce 
the medicines and to the tangible personal property used to package such 
medicines. 

(e) Specific Tax Applications. 

(1) Prescriptions. No person other than a licensed physician, dentist, 
optometrist or podiatrist is authorized to prescribe or write a prescription 
for the treatment of a human being. Tax does not apply to the sale or use 
of medicines prescribed by a licensed physician, dentist, optometrist, or 
podiatrist for the treatment of a human being and dispensed on prescrip- 
tion filled by a pharmacist. 

(2) Licensed Physician, Dentist or Podiatrist. Tax does not apply to a 
specific charge made by a licensed physician, dentist or podiatrist to his 
or her own patient for medicines furnished for the treatment of the pa- 
tient. Tax also does not apply to sales of medicines to licensed physicians, 
dentists or podiatrists for the treatment of a human being regardless of 
whether the licensed physician, dentist or podiatrist makes a specific 
charge to his or her patient for the medicines furnished. 

(3) Health Facility. Tax does not apply to sales of medicines by a health 
facility (as defined in subdivision (a)(4)) for the treatment of any person 
pursuant to the order of a licensed physician, dentist or podiatrist. Tax 
does not apply to sales of medicines to a health facility for the treatment 



of a human being regardless of whether or not a specific charge is made 
for the medicines. 

(4) Pharmaceutical Manufacturer or Distributor. Tax does not apply 
to the storage, use or consumption of rnedicines furnished by a pharma- 
ceutical manufacturer or distributor without charge to a licensed physi- 
cian, surgeon, dentist, podiatrist, or health facility for the treatment of a 
human being or I'urnished without charge to an institution of higher 
education for instruction or research provided the medicines furnished 
are of a type that can be dispensed only (1) on prescription by persons 
authorized to prescribe and (2) for the treatment of a human being. The 
exemption from tax includes the costs of the materials used to package 
the "sample" medicines, such as bottles, boxes, blister packs, patches im- 
pregnated with medicines, or pre-filled syringes, and the elements and 
ingredients used to produce the "samples" whether or not such items are 
purchased under a resale certificate in this state or outside this state. 
When a pre-filled syringe or other such delivery device is used to pack- 
age and contain a sample medicine (i.e., pre-filled with the medicine) as 
well as to inject or otherwise administer the medicine to the patient, the 
exemption from tax will not be lost due to the fact that the device is used 
for a dual purpose. However, the use of empty syringes or other such de- 
livery devices, furnished to the licensed physician separately or included 
in the packages with the medicines, is subject to tax. 

This exemption applies in the same manner to the use of clinical trial 
medicines during the United States Food and Drug Administration's 
drug development and approval process. "Clinical trial medicines" are 
substances or preparations approved as "Investigational New Drugs" by 
the United States Food and Drug Administration intended for treatment 
of. and application to, the human body, which are furnished by a pharma- 
ceutical developer, manufacturer, or distributor to a licensed physician 
and subsequently dispensed, furnished, or administered pursuant to the 
order of the licensed physician. "Clinical trial medicines" do not include 
placebos. Placebos are not used for the treatment of a human being and, 
as such, do not qualify for the exemption provided under this subdivision. 
Thus, the use of placebos is subject to tax. 

(5) Antimicrobial Agents Used by Hospital Personnel. Tax does not 
apply to the sale or use of substances or preparations, such as antiseptic 
cleansers or scrubs, when such substances or preparations qualify as 
medicines and are used by hospital personnel on the patient or by hospital 
personnel on their own bodies to benefit the patient, and which constitute 
a critical component of the patient's treatment. Qualifying medicines 
used on the bodies of hospital personnel include antimicrobial agents 
used for preoperative scrubbing or hand cleansing prior to any patient 
contact such as Accent Plus Skin Cleanser; Accent Plus Perinal Cleanser; 
Bacti-Stat; Betadine; and Medi-Scrub. However, antimicrobial agents 
such as Accent Plus 1 Skin Lotion; Accent Plus 2 Body Massage; Accent 
Plus 2 Skin Creme; and Accent Plus Total Body Shampoo applied to the 
body of hospital personnel are not considered used in the treatment of the 
patient and the sale or use of these products is subject to tax. 

(6) Vitamins, Minerals, Herbs, and Other Such Supplements. In gener- 
al, sales of vitamins, minerals, herbs and other such supplements are sub- 
ject to tax. However, when vitamins, minerals, herbs and other such sup- 
plements are used in the cure, mitigation, treatment or prevention of 
disease, and are commonly recognized as a substance or preparation in- 
tended for such use, they will qualify as medicines for the purposes of 
Revenue and Taxation Code section 6369. As such, their sale or use is not 
subject to tax when sold or furnished under one of the conditions in subdi- 
vision (d)(1) through (d)(6). 

(7) Diagnostic Substances, Test Kits, and Equipment. Tax applies to 
the sale or use of diagnostic substances applied to samples of cells, tis- 
sues, organs, or bodily fluids and waste after such samples have been re- 
moved, withdrawn, or eliminated from the human body. Diagnostic sub- 
stances are applied to the samples outside the living body ("in vitro") in 
an artificial environment. They are not administered in the living body 
("in vivo"). As the substances are not applied internally or externally to 
the body of the patient, they do not qualify as medicines under Revenue 
and Taxation Code section 6369. 
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Except as provided in Regulation 1 59 1 . 1 (b)(4), tax applies to the sale 
or use of test kits and equipment used to analyze, monitor, or test samples 
of cells, tissues, organs and blood, saliva, or other bodily fluids. Such 
items do not qualify as medicines regardless of whether they are pre- 
scribed for an individual by a person authorized to prescribe and dis- 
pensed pursuant to a prescription. 

(f) Insurance Payments 

( 1 ) Medical Insurance and Medi-Cal. The exemption of retail sales of 
medicines is not affected by the fact that charges to the person for whom 
the medicine is furnished may be paid, in whole or in part, by an insurer. 
This is so even though a joint billing may be made by the retailer in the 
name of both the person and the insurer. 

(2) Medicare 

(A) Medicare Part A. Tax does not apply to the sale of items to a person 
insured pursuant to Part A of the Medicare Act as such sales are consid- 
ered exempt sales to the United States Government. Under Part A, the 
healthcare provider has a contract with the United States Government to 
provide certain services. Therefore, sales of medicines, devices, ap- 
pliances, and supplies in which payment is made under Part A qualify as 
exempt sales to the United States Government. 

(B) Medicare Part B. Tax applies to sales of items to a person in which 
payment is made pursuant to Part B of the Medicare Act. Sales made un- 
der Part B do not qualify as exempt sales to the United States Government 
even though the patient may assign the claim for reimbursement to the 
seller and payment is made by a carrier administering Medicare claims 
under contract with the United States Government. Under Part B, the sell- 
er does not have a contract with the United States Government. The con- 
tract is between the patient and the United States Government. Unless the 
sale is otherwise exempt (such as a sale of a medicine under subdivision 
(d)), the sale is subject to tax. 

(3) Employer Medical Contracts. Certain employers have contracted 
with their employees to provide the latter with medical, surgical and hos- 
pital benefits in a hospital operated by or under contract with the employ- 
er for a fixed charge. Usually the charge is by payroll deduction. These 
contracts are not insurance plans; rather, they are agreements to furnish 
specified benefits under stated conditions, one of which may be that no 
charge is to be made to the employee for prescribed medicines. The 
agreements may provide for making a charge for medicines furnished to 
out-patients but not to in-patients. This in no way affects the exemption 
of sales of medicines. 

(g) Records. 

Any pharmacy whether in a health facility or not must keep records in 
.support of all deductions claimed on account of medicines. Section 4081 
of the Business and Professions Code requires that all prescriptions filled 
shall be kept on file and open for inspection by duly constituted authori- 
ties. 

Pursuant to Section 408 1 of the Business and Professions Code, physi- 
cians and surgeons and podiatrists must keep accurate records of drugs 
furnished by them. Any deduction on account of sales of medicines shall 
be supported by appropriate records. 

(1) The following written information constitutes acceptable docu- 
mentation for retailers in those cases where sales are made of supplies 
which are "deemed to be dispensed on prescription" within the meaning 
of Section 6369: 

Name of purchaser 
Name of doctor 
Date of sale 
Item sold 
The sale price 

(2) '"Double Deduction" Unauthorized. The law does not, of course, 
permit a double deduction for sales of exempt medicines. For example, 
if an exemption is claimed on account of a sale of a prescription medicine, 
no additional deduction for the same sale may be taken as a sale to the 
United States Government under the Medicare Program. 

(3) Persons making purchases of items in which their sale or use is ex- 
empt under this regulation should give their suppliers an exemption cer- 
tificate pursuant to Regulation 1667. 



NOTE: Authority cited: Section 70.') 1. Revenue and Taxation Code. Reference: 
Sections 6006 and 6369, Revenue and Taxation Code; and .Sections 1200. 1200.1, 
1204.1 and 1250, Health and Safety Code. 

Hl.STORY 

1. Amendment filed 3-30-78; effective thirtieth day thereafter (Register 78, No. 
13). For prior history, see Register 77, No. .S2. 

2. Amendment filed 7-31-78 as an cmereencv; effective upon filint: (Register 78. 
No. 31). 

3. Certificate of Compliance filed 10-19-78 (Register 78. No. 42). 

4. Amendment of sub.sections (b)(.5) and (c) filed 1 0- 1 9-78; effective thirtieth day 
thereafter (Register 78. No. 42). 

5. Amendment filed 1 0-1 7-79; effective thirtieth day thereafler ( Reiiister 79. .No. 
42). 

6. Amendment filed 10-18-83; effective thirtieth day thereafter (Register 83. No. 
43). 

7. Amendment of subsections (a)-(i), (kHni) and (p) filed 9-7-89; operative 
10-7-89 (Register 89, No. 36). 

8. Amendment of subsections (b)(4), (b)(7), (h). (k) and (m) filed 1-18-94; opera- 
tive 2-17-94 (Register 94, No. 3). 

9. Editorial correction of printing enors in subsections (a)(6) and (/) (Register 94, 
No. 3). 

10. New subsection (n) and subsection reletterine filed 7-24-96; operative 
8-23-96 (Register 96, No. 30). 

1 1 . Change without regulatory effect amending subsection (a)(6) and adding new 
subsection (a)(7) filed 11-19-96 pursuant to section 100, title 1, California 
Code of Regulations (Register 96, No. 47). 

12. Change without regulatory effect amending subsections (a)(6), (b)(4)(A) and 
(b)(5). redesignating of former section ( c)(4) to new (c)(3). and amending sub- 
secfions (d)-(h), (k), (/)( 1 ) and (/)(3)( B ), filed 9-1 7-98 pursuant to section 1 00, 
title 1, California Code of Regulations (Register 98, No. 38). 

13. Amendment of section heading, section and NoTi: filed 2-9-2000; operative 
3-10-2000 (Register 2000, No. 6). 

14. Amendment of subsections (b)(1), (b)(2) and (b)(5) filed 3-13-2001; opera- 
five 4-12-2001 (Register 2001, No. 1 1 ). 

15. Amendment of subsections (b)(2), (b)(4) and (b)(5) filed 1-26-2004; opera- 
five 2-25-2004 (Register 2004. No. 5). 

16. Amendment of subsection (a)(9), new sub.sections (a)(9)(A)-(B) and amend- 
ment of subsecfions (b), (c)(1) and (g) filed 7-27-2006; operative 8-26-2006 
(Register 2006, No. 30). 

17. Change without regulatory effect amending subsection (a)(4), adding subsec- 
fions (a)(4)(A)-(B), amending subsections (f)(2)(B) and (g)(3) and amending 
NOTK filed 7-30-2007 pursuant to section 1 00, title 1 , California Code of Regu- 
lafions (Register 2007, No. 31). 

§ 1591.1. Specific Medical Devices, Appliances, and 
Related Supplies. 

(a) Definitions. 

(1) Physicians, Dentists, Optometrists, and Podiatrists. "Physicians," 
"dentists," "optometrists," and "podiatrists" are persons authorized by a 
currently valid and unrevoked license to practice their respective profes- 
sions in this state. "Physician" means and includes any person holding 
a valid and unrevoked physician's and surgeon's certificate or certificate 
to practice medicine and surgery, issued by the Medical Board of Califor- 
nia or the Osteopathic Medical Board of California and includes an unli- 
censed person lawfully practicing medicine pursuant to Section 2065 of 
the Business & Professions Code, when acting within the scope of that 
section. 

(2) Prescription. "Prescription" means an oral, written, or electronic 
transmission order that is issued by a physician, dentist, optometrist, or 
podiatrist licensed in this state and given individually for the person or 
persons for whom ordered. The order must include all of the following: 

(A) The name or names and address of the patient or patients. 

(B) The name and quantity of the drug or device prescribed and the 
directions for use. 

(C) The date of issue. 

(D) Either rubber stamped, typed, or printed by hand or typeset, the 
name, address, and telephone number of the prescriber. his or her license 
classification, and his or her federal registry number, if a controlled sub- 
stance is prescribed. 

(E) A legible, clear notice of the conditions for which the drug is being 
prescribed, if requested by the patient or patients. 

(F) If in writing, signed by the prescriber issuing the order. 

(b) Specific Applications. 

(1 ) Hemodialysis Products. Tax does not apply to the sale or use of he- 
modialysis products supplied on order of a licensed physician and sur- 



Page 112.1 



Register 2(M7, No. 31; 8-3-2(107 



§ 1591.2 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



geon to a patient by a pharmacist or by a manufacturer, wholesaler, or 
other supplier authorized by Section 4054 or 4059 of the Business and 
Professions Code to distribute such products directly to the patient. 

(2) Mammary Prostheses and Ostomy Appliances and Related Sup- 
plies. Tax does not apply to the sale or use of mammary prostheses and 
ostomy appliances and related supplies required as a result of any surgi- 
cal procedure by which an artificial opening is created in the human body 
for the elimination of natural waste when sold or furnished under one of 
the conditions provided in Regulation 1591 subdivision (d)(1) through 
(d)(6). The mammary prostheses devices and ostomy appliances and re- 
lated supplies do not need to be furnished by a pharmacist, within the 
meaning of subdivision (d)( 1 ), to be considered dispensed on prescrip- 
tion as long as they are furnished pursuant to a written order of a person 
authorized to prescribe. 

Ostomy appliances and related supplies must be used in postoperative 
situations or sold as an accommodation to patients following surgery in 
order to qualify as medicines. When used as an adjunct to surgical proce- 
dures, the sale or use of these items is subject to tax unless the appliances 
remain in the patient for postoperative purposes. 

Qualifying mammary prostheses and qualifying ostomy appliances 
and related supplies include, but are not limited to, bras to hold a mamma- 
ry prosthesis in place, filler pads, lymphedema arm sleeves, adhesive 
spray and remover: catheters used as a result of an artificial opening 
created in the human body; colostomy bags; deodorant used on the per- 
son of the user; karaya rings; antacid used externally as a skin ointment; 
skin gel; nonallergic paper tape and gauze; skin bond cement; tincture of 
benzoin applied topically as a protective; urinary drainage appliances; 
closed stoma bags; drainable stoma bags; loop ostomy supplies and tub- 
ing; and endotracheal and tracheotomy tubes and tracheostomy tubes 
used for the evacuation of metabolic waste when used post-operatively 
or for home care. 

(3) Kidney Dialysis Machines. The term "ostomy appliances" and "re- 
lated supplies" includes kidney dialysis machines, replacement parts for 
the kidney dialysis machines, and the catheters, dialysis fluid additives, 
volumetric infusion pumps, tubing, blood sets, fistula sets, and shunts 
used in conjunction with such machines. In order to qualify as a "related 
supply," an item must be a necessary and integral part of the machine it- 
self, or a substance or preparation intended for external or internal ap- 
plication to the human body of the patient undergoing dialysis. 

(4) Catheters. Generally, sales of catheters are subject to tax in the 
same manner as other sales of tangible personal property. However, sales 
of the following types of catheters are not subject to tax. 

(A) Intra-aortic balloon pump catheters and coronary angioplasty bal- 
loon catheters. 

However, sales of related supplies are subject to tax. The term "related 
supplies" includes, but is not limited to, coronary guiding catheters, coro- 
nary guide wires, guide wire introducers, sheath introducer systems, 
torquing devices, hemostatic valves, inflation devices, and syringes. 

(B) Catheters which are permanently implanted in the human body and 
assist the functioning of a natural organ, artery, vein, or limb and remain 
or dissolve in the body. 

(C) Catheters used for drainage purposes through which an artificial 
opening is created in the human body. Such catheters qualify as ostomy 
materials and related supplies. 

(D) Catheters or similar types of devices used for drainage purposes 
through natural openings in the human body to assist or replace the func- 
tioning of a natural part of the human body. Such catheters are designed 
to be worn on or in the body of the user and qualify as prosthetic devices. 

(5) Insulin and Insulin Syringes. "Insulin" and "insulin syringes" fur- 
nished by a pharmacist to a person for treatment of diabetes as directed 
by a physician shall be deemed to be dispensed on prescription within the 
meaning of Revenue and Taxation Code section 6369(e). As such, the 
sale or use of insulin and insulin syringes furnished by a pharmacist to 
a person for treatment of diabetes, as directed by a physician, is exempt 
from tax. 

Glucose test strips and skin puncture lancets furnished by a registered 
pharmacist that are used by a diabetic patient to determine his or her own 
blood sugar level and the necessity for and amount of insulin and/or other 



diabetic control medication needed to treat the disease in accordance 
with a physi'cian's instructions are an integral and necessary active part 
of the use of insulin and insulin syringes or other anti-diabetic medica- 
tions and, accordingly, are not subject to sale or use tax pursuant to sub- 
section (e) o\' Revenue and Taxation Code section 6369. These medical 
supplies are not medicines and their sale or use does not qualify for tax 
exemption under sub.sections (a) or (b) of Revenue and Taxation Code 
section 6369. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6369 and 6369.1, Revenue and Taxation Code. 

History 
1, New section filed 2-9-2000; operative 3-10-2000 (Register 2000, No. 6). 

§ 1 591 .2. Wheelchairs, Crutches, Canes, and Walkers. 

(a) Definitions. 

( 1 ) Physician. For purposes of this regulation, "physician" means and 
includes any person holding a valid and unrevoked physician's and sur- 
geon's certificate or certificate to pracfice medicine and surgery, issued 
by the Medical Board of California, the Osteopathic Medical Board of 
California, or the California Board of Podiairic Medicine. Physician, as 
defined, includes doctors of medicines (MD), doctors of osteopathy 
(DO), and doctors of pediatric medicine (DPM). 

(2) Prescripfion. "Prescription" means an oral, written, or electronic 
transmission order that is issued by a physician, dentist, optometrist, or 
podiatrist licensed in this state and given individually for the person or 
persons for whotu ordered. The order must include all of the following: 

(A) The name or names and address of the patient or pafients. 

(B) The name and quantity of the drug or device prescribed and the 
directions for use. 

(C) The date of issue. 

(D) Either rubber stamped, typed, or printed by hand or typeset, the 
name, address, and telephone number of the prescriber, his or her license 
classification, and his or her federal registry number, if a controlled sub- 
stance is prescribed. 

(E) A legible, clear notice of the condifions for which the drug is being 
prescribed, if requested by the patient or patients. 

(F) If in writing, signed by the prescriber issuing the order. 

(3) Health Facility. "Health Facility" as used herein has the meaning 
ascribed to the term in Section 1 250 of the Health and Safety Code, and 
also includes "clinic" as defined in sections 1200 and 1200.1 of the 
Health and Safety Code. 

(A) Section 1250 of the Health and Safety Code provides that "health 
facility" means any facility, place or building that is organized, main- 
tained, and operated for the diagnosis, care, prevention, and treatment of 
human illness, physical or mental, including convalescence and rehabi- 
litation and including care during and after pregnancy, or for any one or 
more of these purposes, for one or more persons, to which the persons are 
admitted for a 24-hour stay or longer. 

(B) Section 1200 of the Health and Safety Code provides that "clinic" 
means an organized outpafient health facility which provides direct 
medical, surgical, dental, optometric, or podiatric advice, services, or 
treatment to patients who remain less than 24 hours, and which may also 
provide diagnostic or therapeufic services to patients in the home as an 
incident to care provided at the clinic facility. A place, establishment, or 
institufion which solely provides advice, counseling, information, or re- 
ferrals on the maintenance of health or on the means and measures to 
prevent or avoid sickness, disease, or injury, where such advice, coun- 
seling, information, or referrals does not consUtute the practice of medi- 
cine, surgery, dentistry, optometry, or podiatry, shall not be deemed a 
clinic for purposes of this subdivision. 

(C) Section 1200. 1 of the Health and Safety Code provides that "clin- 
ic" also means an organized outpatient health facility which provides di- 
rect psychological advice, services, or treatment to patients who remain 
less than 24 hours. As provided in secUon 1204. 1 of the Health and Safe- 
ty Code, such clinics serve pafients under the direcdon of a clinical 
psychologist as defined in secUon 13 16.5 of the Health and Safety Code, 
and are operated by a nonprofit corporation, which is exempt from feder- 
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al taxation under paragraph (3), subsection (c) of section 501 of the Inter- 
nal Revenue Code of 1 954, as amended, or a statutory successor thereof, 
and which is supported and maintained in whole or in part by donations, 
bequests, gifts, grants, government funds, or contributions which may be 
in the form of money, goods, or services. In such clinics, any charges to 
the patient shall be based on the patient's ability to pay, utilizing a sliding 
fee scale. Such clinics may also provide diagnostic or therapeutic .ser- 
vices authorized under Chapter 6.6 (commencing with section 2900) of 
Division 2 of the Business and Professions Code to patients in the home 
as an incident to care provided at the clinic facility. 

(b) Tax Application. Tax does not apply to the sale or use. including 
leases that are continuing sales and purchases, of wheelchairs; caitches; 
canes; quad canes; white canes used by the legally blind; walkers; and 
replacement parts for these devices when sold to an individual for the per- 
sonal use of that individual as directed by a licensed physician. Electric 
three-wheel scooters that are similar in both design and function to a con- 
ventional electric wheelchair, qualify as a wheelchair for the purposes of 
Revenue and Taxation Code section 6369.2. When the scooters are sold 
or lea.sed to an individual for the personal u.se of that individual as di- 
rected by a licensed physician their sale or use qualifies for an exemption 
from tax. 

"Replacement parts" include, but are not limited to, batteries for elec- 
tric wheelchairs; belts and cushions sold to replace or supplement the ba- 
sic items originally sold with wheelchairs, lap boards and trays attached 
to wheelchairs and considered a part of the wheelchair; and rubber tips, 
wheels, and other such items prescribed for an individual to replace an 
original component of the device sold. "Replacement parts" do not in- 
clude items such as mechanical devices that aid the patient in eating or 
writing unless the items are part of the device itself, or restraints or other 
such items sold to an individual, but which do not become a part of the 
wheelchair or other such prescribed device. 

(c) Sales to Health Facilities. Sales, or leases that are continuing sales 
and purchases, of wheelchairs, crutches, canes, and walkers to hospitals 
or other health facilities for use by patients while at the facilities are sub- 
ject to tax. Such sales or leases are not considered sold to an individual 
for the individual's personal use as directed by a physician. However, 
when wheelchairs, crutches, canes, and walkers are ordered by a hospital 
or health facility on behalf of a specific patient, as directed by a physician, 
the items may be considered to be purchased by an individual for his or 
her own personal use as required under Revenue and Taxation Code sec- 
tion 6369.2 and, therefore, the sale will qualify for exemption from tax. 

(d) Sales to Insured Persons. The exemption for qualifying retail sales 
of wheelchairs, crutches, canes, quad canes, white canes used by the le- 
gally blind, walkers, and replacement parts for these devices is not af- 
fected by the fact that charges to the individual to whom such items are 
sold, may be paid, in whole or in part, by an insurer. This is so even 
though a joint billing may be made by the retailer in the name of both the 
person and the insurer. 

NOTIi; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006. 6369 and 6369.2, Revenue and Taxation Code; and Sections 1200. 
1200.1, 1204.1 and 1250. Health and Safety Code. 

History 

1. New section filed 2-9-2000; operative 3-10-2000 (Register 2000, No. 6). 

2. Change without regulatory effect amending sub.section (a)(3), adding subsec- 
tions (a)(3)(A)-(C) and amending NoTf; filed 7-30-2007 pursuant to section 
1 00, title 1 , California Code of Regulations (Register 2007, No. 3 1 ). 

§ 1591.3. Vehicles for Physically Handicapped Persons. 

(a) Definitions. 

( 1 ) Physically Handicapped Persons. For purposes of this regulation, 
"physically handicapped" persons include disabled persons described in 
Vehicle Code Section 5007 as qualified for special parking privileges. 

(2) Vehicle. For purposes of this regulation, "vehicle" includes all de- 
vices that qualify under Vehicle Code Section 670 as "vehicles" includ- 
ing, but not limited to, automobiles, vans, trucks, mobilehomes and trail- 
ercoaches. "Vehicles" qualifying under this regulation mean and 
include: 

(A) Vehicles which are owned and operated by physically handi- 
capped persons and. 



(B) Vehicles which are used in the public or private transport of physi- 
cally handicapped persons and which would otherwise qualify for a dis- 
tinguishing licen.se plate pursuant to Vehicle Code Section 5007 if the \ e- 
hicle were registered to the physically handicapped person or persons. 

(b) Application of Tax. Tax does not apply to the sale or u.se of items 
and materials used to modify a vehicle for physically handicapped per- 
sons when such items are necessary to enable the vehicle to be used to 
transport a physically handicapped person or persons. Tax does not apply 
whether the property is installed by the retailer or is sold for installation 
by other persons. However, sales or purchases of tools and supplies used 
in modifying the vehicle and which are not incorporated into, attached 
to, or installed on the vehicle are subject to tax. 

Items and materials considered necessary to enable a vehicle to be 
used to transport a physically handicapped person include, but are not 
limited to, an interlock system; upper torso restraint; an airbag of a unique 
type to raise or lower the vehicle for loading or unloading; amning boards 
on lower side of vehicle; a bolt cam u.sed to restrain a wheelchair inside 
a van; seat belts; a tire carrier to hold a spare and which is installed within 
reach of a handicapped person; AC lights to illuminate the ramp or eleva- 
tor area; hardware for privacy curtains; air compressor for use with medi- 
cal equipment; a 12-volt receptacle to supply power to medical equip- 
ment; a 4-point tie down system to restrain a wheelchair; and an allocable 
portion(s) of the various interior packages, interior materials, and con- 
versions necessary to modify the vehicle for transport of physically han- 
dicapped persons. 

Items and materials that are generally not considered necessary to en- 
able a vehicle to be used to transport a physically handicapped person in- 
clude, but are not limited to, an upper torso durable pad (unless part of 
the restraint); portable ramps (telescopic); air conditioners (unless neces- 
sary for the transport of certain types of disabled persons); a fire extin- 
guisher; a CB radio (unless shown to be necessary to the transport of cer- 
tain types of disable persons); leather seat covers; extra windows and 
their accessories; upgrades to the interior (upgrade to leather seats); and 
an engine cover. The sale or use of such items, whether installed on a ve- 
hicle to be used for transport of physically handicapped persons or not, 
are generally subject to tax. 

(c) Sales of Modified Vehicles. Tax does not apply to the gross receipts 
attributable to the portion of a vehicle that has been modified to enable 
the vehicle to be used to transport a physically handicapped person or 
persons when the modified vehicle is sold to a physically handicapped 
person, as defined. 

(d) Repairs to Modified Vehicles. Tax does not apply to the sale or use 
of items and materials used to repair the modified portion (the portion 
that contains equipment previously used to modify the vehicle) of a ve- 
hicle used to transport a physically handicapped person or persons. Once 
installed, such "repair parts" qualify as items and materials used to 
modify a vehicle in order for the vehicle to be used to transport a physical- 
ly handicapped person or persons. 

Note: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6006, 6369 and 6369.4, Revenue and Taxation Code. 

History 
1. New section filed 2-9-2000; operative 3-10-2000 (Register 2000, No. 6). 

§ 1591 .4. Medical Oxygen Delivery Systems. 

(a) Definitions. 

(1 ) Physician. "Physicians" are persons authorized by a currently valid 
and unrevoked license to practice their respective professions in this 
state. "Physician" means and includes any person holding a valid and un- 
revoked physician's and surgeon's certificate or certificate to practice 
medicine and surgery, issued by the Medical Board of California or the 
Osteopathic Medical Board of California and includes an unlicensed per- 
son lawfully practicing medicine pursuant to Section 2065 of the Busi- 
ness & Professions Code, when acting within the scope of that section. 

(2) Prescripfion. "Prescription" means an oral, written, or electronic 
transmission order that is issued by a physician, dentist, optometrist, or 
podiatrist licensed in this state and given individually for the person or 
persons for whom ordered. The order must include all of the following; 

(A) The name or names and address of the patient or patients. 
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(B) The name and quantity of the drug or device prescribed and the 
directions for use. 

(C) The date of issue. 

(D) Either rubber stamped, typed, or printed by hand or typeset, the 
name, address, and telephone number of the prescriber. his or her license 
classification, and his or her federal registry number, if a controlled sub- 
stance is prescribed. 

(E) A legible, clear notice of the conditions for which the drug is being 
prescribed, if requested by the patient or patients. 

(F) If in writing, signed by the prescriber issuing the order. 

(3) Health Facility. "Health Facility" as used herein has the meaning 
ascribed to the term in Section 1250 of the Health and Safety Code, and 
also includes "clinic" as defined in sections 1200 and 1200.1 of the 
Health and Safety Code. 

(A) Section 1250 of the Health and Safety Code provides that "health 
facility" means any facility, place or building that is organized, main- 
tained, and operated for the diagnosis, care, prevention, and treatment of 
human illness, physical or mental, including convalescence and rehabi- 
litation and including care during and after pregnancy, or for any one or 
more of these purposes, for one or more persons, to which the persons are 
admitted for a 24-hour stay or longer. 

(B) Section 1200 of the Health and Safety Code provides that "clinic" 
means an organized outpatient health facility which provides direct 
medical, surgical, dental, optometric, or podiatric advice, services, or 
treatment to patients who remain less than 24 hours, and which may also 
provide diagnostic or therapeutic services to patients in the home as an 
incident to care provided at the clinic facility. A place, establishment, or 
institution which solely provides advice, counseling, information, or re- 
ferrals on the maintenance of health or on the means and measures to 
prevent or avoid sickness, disease, or injury, where such advice, coun- 
seling, information, or referrals does not constitute the practice of medi- 
cine, surgery, dentistry, optometry, or podiatry, shall not be deemed a 
clinic for purposes of this subdivision. 

(C) Section 1200.1 of the Health and Safety Code provides that "clin- 
ic" also means an organized outpatient health facility which provides di- 
rect psychological advice, services, or treatment to patients who remain 
less than 24 hours. As provided in section 1204. 1 of the Health and Safe- 
ty Code, such clinics serve patients under the direction of a clinical 
psychologist as defined in section 1 3 1 6.5 of the Health and Safety Code, 
and are operated by a nonprofit corporation, which is exempt from feder- 
al taxation under paragraph (3), subsection (c) of section 501 of the Inter- 
nal Revenue Code of 1954, as amended, or a statutory successor thereof, 
and which is supported and maintained in whole or in part by donations, 
bequests, gifts, grants, government funds, or contributions which may be 
in the form of money, goods, or services. In such clinics, any charges to 
the patient shall be based on the patient's ability to pay, utilizing a sliding 
fee scale. Such clinics may also provide diagnostic or therapeutic ser- 
vices authorized under Chapter 6.6 (commencing with section 2900) of 
Division 2 of the Business and Professions Code to patients in the home 
as an incident to care provided at the clinic facility. 

(4) Medical Oxygen Delivery System. A system used to administer 
oxygen directly into the lungs of the patient for the relief of conditions 
in which the human body experiences an abnormal deficiency or inade- 
quate supply of oxygen. Devices that only assist the patient in breathing, 
but do not deliver air or oxygen directly into the lungs of the patient, do 
not qualify as medical oxygen delivery systems. 

(b) Tax Application. 

(1) Medical Oxygen Delivery Systems. Tax does not apply to the sale 
or use of medical oxygen delivery systems when sold, leased or rented 
to an individual for the personal use of that individual as directed by a li- 
censed physician. Medical oxygen delivery systems include, but are not 
limited to, liquid oxygen containers, high-pressure cylinders, regulators, 
oxygen concentrators, tubes, masks and related items necessary for the 
delivery of oxygen to the patient. The term also includes repair and re- 
placement parts for use in such a system. 

(2) Ventilators and Other Respiratory Equipment. For the purposes of 
this regulation, ventilators that produce a form of controlled respiration 



in which compressed air is delivered under positive pressure into the pa- 
tient's airways qualify for the exemption provided under Section 6369.5 
for medical oxygen delivery systems. Pressure ventilators and volume 
ventilators provide assisted respiration and intensive positive pressure in 
which compressed air, a component of which is oxygen, is administered 
into the breathing systems of patients to help them breathe. The sale or 
use of ventilators, as described, is exempt from tax when sold or leased 
to an individual for the personal use of that individual as directed by a 
physician. 

Respiratory equipment that induces air into the lungs of a patient, 
through the application of pressure to the chest area, also qualifies for the 
exemption provided for medical oxygen delivery systems, regardless of 
whether the pressure applied is negative pressure or positive pressure. 
The sale or use of respiratory equipment, as described, is exempt from 
tax when sold or leased to an individual for the personal use of that indi- 
vidual as directed by a physician. Included within the scope of the ex- 
emption are exsuffiation belts, iron lungs, chest shells, pulmo wraps, and 
the pumps and regulators necessary for the operation of the listed equip- 
ment. 

(c) Sales to Health Facilities and Health Care Providers. Sales of medi- 
cal oxygen delivery systems are exempt when sold to an individual for 
his or her own use under the direction of a licensed physician. Sales of 
medical oxygen delivery systems to hospitals, immediate care facilities, 
physicians, or other health care providers for use on their premises are 
subject to tax in the same manner as other sales of tangible personal pro- 
perty. 

A rental or lease of a medical oxygen delivery system to a health facil- 
ity qualifies for an exemption from tax when the facility intends to lease 
or rent the system to an individual for the personal use of that individual 
as directed by a licensed physician and the system is then leased or rented 
as intended. However, the transaction between the health facility and the 
individual must constitute an actual lease or rental. When the patient's 
use of the medical delivery system is limited to the health facility's prem- 
ises, the direction and control of the equipment does not transfer to the 
patient. Therefore, an actual lease or rental of the system to the patient 
does not occur even when a separate billing is made to the patient for the 
use of the system. As such, the lease or rental of the system to the health 
facility does not qualify for the exempfion provided under Section 
6369.5. 

(d) Sales of Medical Oxygen. Medical oxygen and other gases sold to 
a licensed physician and surgeon, podiatrist, dentist, or health facility for 
treatment of human beings are considered medicines. Therefore, their 
sale or use is not subject to tax when ( 1 ) furnished by a licensed physician 
and surgeon, podiatrist, or dentist to his or her own patient or (2) fur- 
nished by the health facility pursuant to the order of a licensed physician 
and surgeon, dentist, or podiatrist. 

Medical oxygen sold by distributors of compressed gases to an indi- 
vidual for use as part of the individual's treatment, pursuant to a physi- 
cian's prescription, is regarded as a medicine furnished by a licensed 
physician to his or her own patient for treatment of the patient as provided 
by Regulafion 1591(b)(2). Sales of medical oxygen to individuals under 
the "Casey Bill" (i.e., the retailer bills the service acdng as a fiscal agent 
for the State of California) are regarded as sales of medicines to this State 
for use in the treatment of human beings as provided by Regulation 
1591(b)(5). Therefore, sales of medical oxygen by distributors, under 
these conditions, are not subject to tax whether or not the distributor is 
a medical supply house. 

(e) Sales to Insured Persons. The exemption for qualifying retail sales 
of oxygen delivery systems and replacement parts is not affected by the 
fact that charges to the individual for whom such items are sold, leased, 
or rented may be paid, in whole or in part, by an insurer. This is so even 
though a joint billing may be made by the retailer in the name of both the 
person and the insurer. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6369 and 6369.5, Revenue and Taxation Code; and Sections 1200, 
1200.1, 1204.1 and 1250, Health and Safety Code. 

History 
1. New section filed 2-9-2000; operative 3-10-2000 (Register 2000, No. 6). 
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2. Change without regulatory effect amending subsection (a)(3), adding subsec- 
tions '(a)(3)(A)- (C) and amending NoTi: filed 7-30-2007 pursuant to section 
100. title 1 . California Code of Regulations (Register 2007, No. 31 ). 

§ 1592. Eyeglasses and Other Ophthalmic Materials. 

(a) Phy.sicians and Surgeons and Optometrists. 

( i ) In General. A physician and surgeon or optometrist is the consumer 
of ophthahnic materials including eyeglas.ses. frames, and lenses used or 
furnished in the performance of his/her professional services in the diag- 
nosis, treatment or correction of conditions of the human eye. Tax applies 
with respect to the sale of such materials to physicians and surgeons and 
optometrists. 

(2) Filling Prescription of Another Physician and Surgeon or Optome- 
trist. When an optometrist tills a prescription prepared by another optom- 
etrist or by a physician and surgeon, the optometrist who fills the pre- 
scription is the consumer of the glasses, frames, and other materials and 
tax applies with respect to the sale of such materials to him/her. 

(3) Replacement Lenses and Frames. A physician and surgeon or op- 
tometrist is also the consumer of lenses and frames furnished to patients 
as duplications or replacements of parts of eyeglasses or contact lenses 
which were previously prescribed for the patient pursuant to an eye ex- 
amination, and tax applies to the sale thereof to him/her. 

(4) Piano Lenses or Sunglasses (Without Correction). When piano 
lenses and frames or piano sunglasses, including clip-on sunglasses, are 
furnished by a physician and surgeon or optometrist pursuant to a pre- 
scription for a particular class of piano or for the treatment or correction 
of conditions of the human eye following, and as a result of, a diagnosis 
made by him/her in an examination and refraction he/she is the consumer 
of the piano lenses and frames or sunglasses, and tax applies with respect 
to the sale thereof to him/her. In all other instances the physician and sur- 
geon or optometrist is the retailer of such lenses and frames or sunglasses, 
and tax applies to the gross receipts from such a retail sale. 

(b) Dispensing Opticians. 

(1) In General. A registered dispen.sing optician is the consumer of 
ophthalmic materials including eyeglasses, frames, and lenses dispensed 
pursuant to a prescription prepared by a physician and surgeon or optom- 
etrist. Tax applies with respect to the sale of such materials to the dispens- 
ing optician. 

(2) Replacement Lenses and Frames. A dispensing optician is also the 
consumer of lenses and frames furnished as duplications or replacements 
of parts of eyeglasses or contact lenses which were previously prescribed 
by a physician and surgeon or optometrist. 

(3) Piano Len.ses or Sunglasses (Without Correction). When piano 
lenses and frames or piano sunglasses, including clip-on sunglasses, are 
dispensed pursuant to a prescription prepared by a physician and surgeon 
or optometrist for a particular class of piano, the dispensing optician is 
the consumer of the lenses and frames or sunglasses, and tax applies to 
the sale thereof to him/her. In all other instances the dispensing optician 
is the retailer of such lenses and frames or sunglasses, and tax applies to 
the gross receipts from such a retail sale. 

(c) Pharmacists. 

( 1 ) In General. Operative January 1 , 1 998, a licensed pharmacist is the 
consumer of replacement contact lenses dispensed pursuant to a prescrip- 
tion prepared by a physician or optometrist. Tax applies with respect to 
the sale of such contact lenses to the pharmacist. 

(2) Replacement Contact Lenses. For purposes of this subdivision, 
"replacement contact lenses" means soft contact lenses that require no 
fitting or adjustment, and that are dispensed as packaged and sealed by 
the manufacturer. 



(d) Definition of Prescription. For the purpo.ses of this regulation a 
"prescription" means a written formula for ophthalmic lenses or contact 
lenses prepared by a physician and surgeon or optometrist. 

With respect to piano lenses and frames or sunglasses without correc- 
tion, prescription means a written order for a distinctive type or class of 
piano identified by numbers or symbols descriptive of a specific tint, col- 
or or characteristic. 

The prescription shall bear the name and address of the prescriber, the 
name and address of the patient, and the date of issue. 

Pursuant to section 4124 of the Business and Professions Code, with 
respect to replacement contact len.ses dispensed under subdivision (c) 
above, in addition to the above requirements, operative January 1 , 1 998, 
a prescription must: 

(1) Include the state license number of the prescribing practitioner, 

(2) Explicitly state an expiration date of not more than one year from 
the date of the last prescribing examination, and 

(3) Explicitly state that the prescription is for contact lenses and in- 
clude the lens brand name, type, and tint, including all specifications nec- 
essary for the ordering of lenses. 

NOTE; Authority cited: 7051, Revenue and Taxation Code. Reference: Sections 
6006 and 6018, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Section 1930 filed 3-30-70; effective 
thirtieth day thereafter (Register 70, No. 14). 

2. Amendment filed 5-1 1-71 ; effective thirtieth day thereafter (Register 71, No. 
20). 

3. Change without regulatory effect amending subsections (a)-(b) and (b)(3), add- 
ing new subsection (c), relettering subsection, amending newly designated sub- 
section (d) and adding subsections (d)( 1 )-(3) filed 3-25-98 pursuant to section 
100, title 1, California Code of Regulations (Register 98, No. 13). 

4. Amendment of subsections (a)(4) and (b)(3) filed 7-18-2003; operative 
8-17-2003 (Register 2003, No. 29). 

§ 1 593. Aircraft and Aircraft Parts. 

(a) Definitions. 

(1) "Aircraft." As used herein, the term "aircraft" means any contriv- 
ance designed for powered navigation in the air except a rocket or mis- 
sile. 

(2) "Common Carrier." As used herein, the term "common carrier" 
means any person who engages in the business of transporting persons 
or property for hire or compensation and who offers his or her services 
indiscriminately to the public or to some portion of the public. 

(3) "Component Part." As used in subdivision (b)(2), the term "com- 
ponent part" means an item incorporated by securing to the aircraft in 
compliance with Federal Aviation Administration (FAA) requirements, 
or United States military equivalent, related to the maintenance, repair, 
overhaul, or improvement of the aircraft which part is essentially asso- 
ciated with the functional aspects of the aircraft, including those related 
to safety and air worthiness. 

(A) Examples of property which are component parts are engines, pas- 
senger seats, and landing gear; items replaced, repaired, or overhauled 
according to manufacturer service bulletins; items required by air worthi- 
ness directives issued by the FAA; life limited parts; and cargo and bag- 
gage containers which are designed to be secured, and which are secured, 
to the aircraft during flight. 

(B) Examples of property which are not component parts are general 
expense items or comfort-related items such as attendant carts, blankets, 
pillows, or serving utensils. 

(b) Application of Tax. 
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( 1 ) Aircraft. Tax does not apply to the sale of and the storage, use, or 
other consumption of aircraft sold, leased, or sold to persons for the pur- 
pose of leasing, to: 

(A) a person who operates the aircraft as a common carrier of persons 
or property, provided; 

1 . the person operates the aircraft under authority of the laws of this 
state, of the United States, or of any foreign government, and 

2. the person's use of the aircraft as a common carrier is authorized or 
permitted by the person's governmental authority to operate the aircraft; 

(B) a foreign government for use of the aircraft by that government 
outside of California; or, 

(C) a nonresident of California who will not use the aircraft in this state 
other than to remove the aircraft from California. 

(2) Aircraft Parts. 

(A) When tangible personal property becomes a component part of an 
aircraft described in subdivision (b)( 1 ) as a result of the maintenance, re- 
pair, overhaul, or improvement of that aircraft in compliance with FAA 
requirements, or United States military equivalent, the charges for such 
tangible personal property, as well as for labor and services rendered with 
respect to that maintenance, repair, overhaul, or improvement are exempt 
from tax provided the aircraft will continue to be used in a manner de- 
scribed in subdivision (b)(1). 

(B) The exemption described in subdivision (b)(2)(A) applies with re- 
spect to tangible personal property purchased and placed in inventory 
with the intent to thereafter remove the property from inventory and in- 
corporate it as a component part of an aircraft under the conditions speci- 
fied in subdivision (b)(2)(A), provided the property is so incorporated 
into a qualifying aircraft. If instead the property is removed from invento- 
ry for use in some other manner, the purchaser owes the applicable sales 
or use tax at that dme. 

(C) The exemption described in subdivision (b)(2)(A) shall apply only 
under the following circumstances: 

1 . the tangible personal property which becomes a component part of 
the aircraft is purchased on or after October 1, 1996; or, 

2. the tangible personal property which becomes a component part of 
the aircraft was purchased prior to October 1 , 1 996, but the property first 
enters California on or after October 1 , 1 996. 

(c) Use of Aircraft. 

( 1 ) Common Carriers. In determining whether a purchaser or lessee of 
an aircraft is using that aircraft as a common carrier of persons or proper- 
ty, only that use of the aircraft by the carrier during the first 12 consecu- 
tive months commencing with the first operational use of the aircraft will 
be considered. This test period does not include, and is extended by, the 
amount of time, prior to the first use of the aircraft as a common carrier, 
during which the aircraft is in the physical possession of a repair station 
certified by the FAA or a manufacturer's maintenance facility undergo- 
ing modification, repair, or replacement. The period of this extension/ex- 
clusion shall not exceed 1 2 months. If the purchaser does not own the air- 
craft for 12 consecutive months commencing with the first operational 
use, as may be extended as provided herein, then only the period of time 
commencing with the first operational use that the purchaser owns the 
aircraft will be considered. 

(A) "Operational use" means the actual time during which the aircraft 
is operated in powered navigation in the air. Operational use includes po- 
sitioning or repositioning aircraft by flying the aircraft from one point to 
another ("ferry flights") except when such flights are solely for purposes 
of having the aircraft repaired. Ferry flights solely for the purpose of 
transporting the aircraft to a repair location, or solely to return from a re- 
pair location, are not operational use, nor are test flights as described in 
subdivision (d)(2) or personnel training as described in subdivision 
(d)(4). 

(B) If the aircraft is used as a common carrier for more than one-half 
of the operational use during the test period, the carrier's principal use of 
the aircraft will be deemed to be that of a common carrier except as pro- 
vided in subdivisions (c)(1)(D) and (c)(1)(E). Each flight of the aircraft 
is examined separately for purposes of determining common carrier use. 



For these purposes, a flight is the powered navigation of the aircraft from 
one location on the ground or water to the first point on the ground or wa- 
ter at which the aircraft lands. 

(C) A flight qualifies as a common carrier use of the aircraft for pur- 
poses of the exemption only if the flight is authorized or permitted by the 
governmental authority under which the aircraft is operated and involves 
the transportation of persons or property. Where the aircraft does not it- 
self transport the person or property to a location on the ground (or wa- 
ter), the flight does not qualify as a common carrier flight for purposes 
of the exemption. 

1. Following are examples of flights that do not qualify as common 
carrier use: 

a. Student instruction or training flights. 

b. Flights to position or reposition aircraft by flying the aircraft from 
one point to another ("ferry flights"). 

c. Aerial work such as crop dusting, seeding, spraying, bird chasing, 
towing of banners and gliders, and fire fighting by dropping water or 
flame retardant. 

d. Aerial photography or surveying, and powerline and pipeline patrol, 
without regard to whether the flight carries persons or property while the 
pilot or other crew member engages in the photography, surveying, or pa- 
trol. 

e. Helicopter operations to perform construction or repair work, or in 
the lumber industry to reposition fallen lumber within the same general 
location. 

f. Flights carrying persons or property for the purpose of parachute 
jumps or air drops. 

g. Flights for the purpose of search and rescue, without regard to 
whether the flight carries persons or property while the search and rescue 
operation is conducted. 

2. Following are examples of flights that do qualify as common carrier 
use when such services are offered indiscriminately to the public or to 
some portion of the public, provided the flights are authorized or per- 
mitted by the governmental authority under which the aircraft is oper- 
ated; 

a. Flights whose purpose is to transport persons or property from the 
location on the ground or water at which the aircraft takes off to another 
point on the ground or water at which the aircraft lands, including flights 
to transport fire fighting personnel, search and rescue personnel, con- 
struction workers, and equipment during fire fighting, search and rescue, 
and construction operations. 

b. Sightseeing flights, even if they begin and end at the same airport, 
area of land, or water that was used for takeoff. 

c. Hehcopter flights to move large equipment from one location to 
another where the transportation is the purpose for the flight. For exam- 
ple, a flight with the purpose of moving a large air conditioning unit from 
a storage facility to the work site could qualify as common carrier use, 
but a flight with the purpose of positioning the air conditioning unit while 
it is being attached to the real property would not qualify as a common 
carrier use even if the positioning occurred as part of the flight moving 
the unit from the storage facility to the work site. 

d. Flights to transport injured persons to medical facilities. 

(D) With respect to aircraft sold during the period from January 1, 
1987 through December 31, 1996, it shall be presumed that a person is 
not using the aircraft as a common carrier of persons or property if the 
person's yeariy gross receipts from the use of the aircraft as a common 
carrier do not exceed ten percent (10%) of the purchase cost of the aircraft 
to him or her, or twenty-five thousand dollars ($25,000), whichever is 
less. With respect to aircraft sold on or after January 1 . 1 997. it shall be 
presumed that a person is not using the aircraft as a common carrier of 
persons or property if the person's yeariy gross receipts from the use of 
the aircraft as a common carrier do not exceed 20 percent of the purchase 
cost of the aircraft to him or her, or fifty thousand dollars ($50,000), 
whichever is less. These presumptions may be rebutted by contrary evi- 
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dence satisfactory to the board showing that the person is using the air- 
craft principally as a common carrier of persons or property for hire. 

(E) With respect to aircraft leased, or sold for the purpose of leasing, 
during the period from January 1, 1987 through December 31, 1996, it 
shall be presumed that the aircraft is not used as a common carrier of per- 
sons or property if the lessor's yearly gross receipts from the lease of that 
aircraft to persons for use as common carriers of persons or property do 
not exceed ten percent (10%) of the cost of the aircraft to the lessor, or 
twenty-five thousand dollars ($25,000), whichever is less. With respect 
to aircraft leased, or sold for the purpose of leasing, on or after January 
1, 1997, it shall be presumed that the aircraft is not regularly used as a 
common carrier of persons or property if the lessor's yearly gross receipts 
from the lease of that aircraft to persons for use as a common carrier of 
persons or property do not exceed 20 percent of the cost of the aircraft 
to the lessor, or fifty thousand dollars ($50,000), whichever is less. These 
presumptions may be rebutted by contrary evidence satisfactory to the 
board showing that the aircraft is used principally as a common carrier 
of persons or property for hire. 

(F) For purposes of subdivisions (c)(1)(D) and (c)(1)(E), "gross re- 
ceipts" do not include compensation paid by the owner or lessor of the 
aircraft or by related parties for use of the aircraft as a common carrier. 
"Related parties" include the owner's or lessor's immediate family, enti- 
ties in which the owner or lessor, or the immediate family of the owner 
or lessor, hold one-half or more interest, and employees of the owner or 
lessor while on company business. 

(G) For purposes of subdivisions (c)(1)(D) and (c)(1)(E), "contrary 
evidence" includes sworn oral or written testimony that is offered to 
prove that a person is engaged in the business as a common carrier. Such 
testimony would include evidence that a person was engaged in the busi- 
ness as a common carrier but was unable to meet the minimum yearly 
gross receipts requirements because the aircraft was unfit to fly. 

(2) Foreign Governments. A foreign government will be deemed to 
have acquired an aircraft for use outside of California if the aircraft is 
promptly removed from the state and the foreign government as owner 
or lessee does not return the aircraft to this state within 12 months after 
its removal from this state. 

(3) Nonresidents. A nonresident will be considered as not using the air- 
craft other than to remove the aircraft from California if the aircraft is 
promptly removed from the state and is not returned to California within 
12 months after its removal from this state. 

(d) Activities Not Affecting Exemption. 

( 1 ) Repair or Warranty Service. The exemptions described by subdivi- 
sion (b) will not be affected if the aircraft is returned to California within 
the 1 2-month period solely for repair or service covered by warranty. 

(2) Test Flights. Test flights made for the purpose of determining 
whether an aircraft will fly in accordance with specifications, or whether 
the aircraft is in proper operating condition in all its parts, do not consti- 
tute use or consumption of the aircraft or its component parts which 
would disqualify the sale and use of the aircraft or its component parts 
from the exemptions described in subdivision (b) of this regulation 
whether such flights occur before or after the sale and delivery of the air- 
craft. This conclusion is unaffected by the circumstance that personnel 
of the vendor or vendee, government officials, or other observers may be 



on board in the aircraft during test flights. 

(3) Modification, Repair, or Replacement. The work of modification, 
repair, or replacement performed on an aircraft following its delivery and 
preparatory to its intended use. which is performed prior to the aircraft's 
being placed in regular operation by a common carrier, or in the case of 
a foreign government or nonresident prior to the aircraft's removal from 
the State of Cahfornia, will not disqualify the sale and use of the aircraft 
or its component parts from the exemptions described in subdivision (b). 
For purposes of this subdivision, flights for the sole purpose of position- 
ing the aircraft at the modification, repair, or replacement facility will be 
considered a nonoperational use of the aircraft. 

(4) Personnel Training. The operation of an aircraft in this state for the 
purpose of training pilots or other personnel of the aircraft's operator in 
the proper operation and maintenance of that particular aircraft will not 
disqualify the sale and use of that aircraft or its component parts from the 
exemptions described in subdivision (b) whether such operation occurs 
before or after the sale and delivery of the aircraft, provided the training 
period is no longer than is reasonably required for that purpose. For pur- 
poses of this subdivision, personnel training includes only such training 
as is necessary to familiarize the personnel with the operation of the sub- 
ject aircraft. Examples of the type of activities thai are not personnel 
training for purposes of this subdivision, and instead which are opera- 
tional use, include training for a higher crew member certificate, profi- 
ciency or recurrency flights, and flight testing to observe the crew mem- 
ber's ability to satisfactorily perform procedures and maneuvers during 
the test flight. 

(5) Nonrevenue Operations. 

(A) The operation of an aircraft for a short period for the transportation 
of nonrevenue passengers or property by a common carrier for the pur- 
pose of advancing the purchaser's interests incidental to its business as 
a common carrier prior to placing the aircraft in regular operation will not 
disqualify the sale and use of the aircraft or its component parts from the 
exemptions described in subdivision (b). 

(B) The use of an aircraft following its delivery to a foreign govern- 
ment or nonresident to transport the personnel or property of such foreign 
government or nonresident during the aircraft's prompt removal from 
this state will not disqualify the sale and use of the aircraft or its compo- 
nent parts from the exemptions described in subdivision (b). 

(e) Aircraft and Aircraft Parts Exemption Certificate. The law pro- 
vides that for the purposes of the proper administration of the sales and 
use tax and to prevent the evasion of tax. it shall be presumed that all sales 
are subject to the tax until the contrary is established. This presumption 
may be rebutted by the seller as to any sale of aircraft or aircraft parts as 
defined in subdivision (a) by establishing to the satisfaction of the Board 
that the gross receipts or sales price from the sale are not subject to the 
tax or by taking an aircraft or aircraft parts exemption certificate substan- 
tially in the form set forth below. The certificate shall reUeve the seller 
from liability for the sales tax or for use tax collection only if it is taken 
timely and in good faith. 

For special provisions affecting aircraft, see Regulation 1610 (18 CCR 
1610), "Vehicles, Vessels and Aircraft". 
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AIRCRAFT OR AIRCRAFT PARTS EXEMPTION CERTIFICATE 

I HEREBY CERTIFY: That the aircraft identified below will be used 

[ ] Principally as a common carrier* of persons or property under authority of the laws of California, of the United Slates, 

or of any foreign government; or 
[ ] Outside California by a foreign government; or 
[ ] Outside California by a nonresident of California which aircraft was not used in this state other than the removal from 

California. 
That the purchase of all tangible personal property which 1 shall purchase from 

is exempt from tax under section 6366 or 6366.1 of the Revenue and Taxation Code and Regulation 1593. The identification numbers of all aircraft 
purchased under this certificate are listed below. Until this certificate is revoked in writing, all other property purchased from the seller consists of 
tangible personal property to become a component part of aircraft in the course of repair, maintenance, overhaul, or improvement of same in com- 
pliance with Federal Aviation Administration requirements, or United States military equivalent, which aircraft will be used by the purchaser or the 
purchaser' s lessee in a manner qualifying for exemption under section 6366 or 6366. 1 and under Regulation 1 593. (The purchaser issuing this certifi- 
cate can revoke it as to a particular purchase by clearly indicating on a purchase order than the purchase is not exempt under either section 6366 or 
6366.1 or under Regulation 1593.) 

I UNDERSTAND that in the event any such property is used in any manner other than as specified above, I am required by the Sales and Use Tax 
Law to report and pay any applicable sales or use tax. 

*NOTE: Revenue and Taxation Code section 6366 creates a rebuttable presumption that an aircraft is not principally used as a common carrier if 
the owner's or lessor's annual gross receipts from such operations do not exceed 20 percent of the purchase price of the aircraft or fifty thousand 
dollars ($50,000), whichever is less. Amounts received for use of the aircraft as a common carrier from the owner or lessor of the aircraft or related 
parties or employees of the owner or lessor, are excluded from gross receipts for purposes of this presumption. 



• 



Identification Numbers of Aircraft Purchased under this Certificate: 



Date Cerfificate Given 
Purchaser 



Address 


(Company Name) 


Signature 


(Signature of Authorized Persons) 


Title 


(Print or Type Name) 



(Owner, Partner, Purchasing Agent, etc.) 



Seller's Permit No. (if any) 



NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6091, 6366, 6336.1 and 6421, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Section 1986 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

2. Amendment filed 10-19-78; effecuve thirtieth day thereafter (Register 78, No. 

42). 

3. Amendment of subsections (a), (b) and (h) filed 6-1-88; operative 7-1-88 
(Register 88, No. 23). 

4. Amendment of section and Note filed 9-17-98; operative 10-17-98 (Register 
98. No. 38). 



§1594. Watercraft. 

(a) General Exemptions. Tax does not apply to the sale of nor to the 
storage, use, or other consumption of watercraft which are used, leased 
to a lessee for use, or sold to persons for leasing to lessees for use either 
in interstate or foreign commerce, in commercial deep sea fishing, or in 
transporting persons or property to vessels or offshore drilling platforms 
located outside the territorial waters of this state. 

(1) Interstate or Foreign Commerce. Tax does not apply if the water- 
craft for which the exemption is claimed is used either exclusively in in- 
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terstate or foreign commerce involving the transportation of persons or 
property for hire or both in interstate or foreign commerce and in intra- 
state commerce provided the principal use of the watercraft is transporta- 
tion for hire in interstate or foreign commerce. The exemption may apply 
to watercraft which operates between termini within the state, such as 
ferry boats or barges operating entirely within the slate if they are princi- 
pally used to transport interstate passengers or cargo and tugs that operate 
entirely within the state and are principally used to convoy or aid the de- 
parture or arrival of vessels to or from points outside the state. 

(A) The tax applies with respect to watercraft making voyages both in 
interstate or foreign commerce and voyages that are exclusively in intra- 
state commerce where the principal use of the watercraft is in intrastate 
commerce. 

(B) With respect to watercraft sold on or after January 1 , 1987, it shall 
be presumed that the watercraft is not regularly used in the transportation 
for hire of property or persons if the annual gross receipts from such use 
of the watercraft do not exceed ten percent (10%) of the cost of the water- 
craft to the person using it, or twenty-five thousand dollars ($25,000), 
whichever is less. 

(C) With respect to watercraft leased on or after January 1, 1987, it 
shall be presumed that the watercraft is not regularly used in the transpor- 
tation for hire of property or persons, if the annual gross receipts of the 
lessor from the lease of the watercraft to persons using it in this manner 
do not exceed ten percent (10%) of the cost of the watercraft to the lessor, 
or twenty-five thousand dollars ($25,000), whichever is less. 

(D) The presumptions explained in subdivisions (B) and (C) above 
may be rebutted by contrary evidence satisfactory to the board showing 
that the watercraft is regularly used in the transportation for hire of prop- 
erty or persons. 

(E) When determining whether watercraft is regularly used by the 
owner or lessee in the transportation for hire of property or persons, the 
first 1 2-month period after the first functional use of the watercraft shall 
be used. Gross receipts from the transportation for hire of property or per- 
sons, whether in interstate or foreign commerce or in intrastate com- 
merce, may be used to meet the minimum gross receipts requirements 
stipulated in subdivisions (B) and (C) above. 

(2) Commercial Deep Sea Fishing. Tax does not apply if the watercraft 
for which the exemption is claimed is used in commercial deep sea fish- 
ing operations outside the territorial waters of this state by persons who 
are regularly engaged in commercial deep sea fishing if the principal use 
of the watercraft occurs outside the territorial waters of this state. 

It shall be rebuttably presumed that "persons who are regularly en- 
gaged in commercial deep sea fishing" do not include persons who have 
gross receipts from commercial deep sea fishing operations that total less 
than $20,000 a year with respect to watercraft sold on or after July 29, 
1 99 1 , and $5,000 a year with respect to watercraft sold during the period 
January 1, 1980through July 28, 1991. When determining whether a per- 
son has less than the minimum amount of $5,000 or $20,000 (as applica- 
ble) in gross receipts from commercial deep sea fishing operations, the 
first 12-month period after the first functional use of the watercraft shall 
be used if the person purchasing the watercraft was not engaged in com- 
mercial deep sea fishing at the time of purchase. If the person purchasing 
the watercraft is already engaged in commercial deep sea fishing opera- 
tions, the person will not be considered to be regularly engaged in the 
business of commercial deep sea fishing unless receipts from commer- 
cial deep sea fishing operations aggregate at least the minimum amount 
during any consecutive 12-month period which includes the first opera- 
tional use of the watercraft as to which exemption is claimed. Fish re- 
ceipts from either commercial deep sea fishing within the territorial wa- 
ters of this state or from commercial deep sea fishing outside the waters 
of California may be used to meet the minimum fish receipts require- 
ments. The tax applies with respect to watercraft used in commercial 
deep sea fishing operations if the principal use occurs within the territo- 
rial waters of this state. 



(3) Transporting Persons or Property to Vessels or Offshore Drilling 
Platforms. Tax does not apply if the watercraft is used in transporting for 
hire persons or property to vessels or offshore drilling platforms located 
outside the territorial waters of this state provided that the watercraft is 
functionally used 80 percent or more of the time in such transportation 
activities. 

(b) Use of Watercraft. 

( 1 ) Interstate or Foreign Commerce. In addition to the requirement that 
the watercraft be regularly used in the transportation for hire of property 
and persons, the watercraft for which the exemption is claimed must ac- 
tually be used principally in interstate or foreign commerce. 

In determining whether a purchaser or a lessee of a watercraft is using 
that watercraft in interstate or foreign commerce, only that use of the wa- 
tercraft by the purchaser or lessee during the first 12 consecutive months 
commencing with the first operational use of the watercraft will be con- 
sidered. If the purchaser does not own the watercraft for 12 consecutive 
months commencing with the first operational use. then the period of 
time commencing with the first operational use that the purchaser owns 
the watercraft will be considered. 

(2) Commercial Deep Sea Fishing In addition to the requirement that 
the watercraft be used by persons who are regularly engaged in commer- 
cial deep sea fishing, the watercraft as to which exemption is claimed 
must itself actually be used principally in commercial deep sea fishing 
operations outside the territorial waters of this state. In determining 
whether a buyer or a lessee of a watercraft is using that watercraft in com- 
mercial deep sea fishing operafions outside the territorial waters of this 
state, only that use of the watercraft by the purchaser or lessee during the 
first 1 2 consecutive months commencing with the first operational use of 
the watercraft will be considered. If the purchaser does not own the wa- 
tercraft for 12 consecutive months commencing with the first operational 
use, then the period of time commencing with the first operational use 
that the purchaser owns the watercraft will be considered. 

(3) Transporting Persons or Property to Vessels or Offshore Drilling 
Platforms. In determining whether a purchaser or a lessee of a watercraft 
is using that watercraft in transporting for hire persons or property to ves- 
sels or offshore drilling platforms located outside the territorial waters of 
this state, only that functional use of the watercraft by the purchaser or 
lessee during the first 12 consecutive months commencing with the first 
operafional use of the watercraft will be considered. If the purchaser does 
not own the watercraft for 12 consecuUve months commencing with the 
first operational use, then the period of lime commencing with the first 
operational use that the purchaser owns the watercraft will be considered. 

(4) For purposes of this regulation: 

(A) "Principal use" means more than one-half of the operational use 
during the test period. 

(B) "Operafional use" or "functional use" means the actual fime during 
which the watercraft is operated and shall not include storage, modifica- 
tion, repair, or replacement. 

(c) Component Parts of Watercraft. The tax does not apply with re- 
spect to tangible personal property becoming a component part of water- 
craft, exempt under subdivision (a) of this regulation, in the course of 
constructing, repairing, cleaning, altering or improving that watercraft. 

(1) Items Included. To be considered a "component part" of a water- 
craft for purposes of the exemption the property must be an integral part 
of the watercraft, affixed or attached thereto in a substantial manner when 
in use. The following examples are illustraUve only, and do not constitute 
a complete list: 

The hull and all affixed property constituting an integral part thereof. 

All property affixed or attached to the structure of the watercraft used 
while thus affixed or attached for navigation or operation, such as: radio 
transmitters, receivers and other radio equipment, radar equipment, in- 
tercommunication systems, winches, anchors, lifeboats, engines, gener- 
ators, switch-gear, compasses, indicators, levers, control and signal sys- 
tems, lamps, chains and cables. 
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All property affixed or attached to the structure of the watercraft used 
while thus affixed or attached for the comfort or convenience of the pas- 
sengers and crew, such as: built-in bunks, furniture attached by bolts, 
screws or otherwise, including counters, shelves, stools, railing, stairs, 
partitions, doors, windows, window shades and curtains, awnings, hard- 
ware, stoves, sinks and other plumbing fixtures, and paint. 

(2) Items Excluded. Property is not considered a component part of a 
watercraft for purposes of the exemption if it is a kind commonly treated 
as expense items and is not affixed or attached to the watercraft in a sub- 
stantial manner when in use. The following examples are illustrative 
only, and do not constitute a complete list: 

Portable equipment, furniture, devices and other property, such as; 
chairs, deck chairs, table or floor radios, table or floor lamps, dishes and 
other utensils, tables, bedding, linen, mattresses, cots, athletic or recre- 
ational equipment (not affixed or attached), pictures, fire extinguishers 
(portable), tools, brooms, mops, rags, towels, oil, grease, soap, cleaning 
materials and other consumable supplies. 

(d) Watercraft Exemption Certificate. The law provides that for the 
purposes of the proper administration of the sales and use tax and to pre- 
vent the evasion of the sales tax it shall be presumed that all gross receipts 
are subject to the tax until the contrary is established. This presumption 
may be rebutted by the seller as to any sale of watercraft or component 
parts of watercraft by establishing to the satisfaction of the Board that the 
gross receipts from the sale are not subject to the tax or by timely taking 
a watercraft exemption certificate substantially in the form set forth be- 



low. The certificate shall relieve the seller from liability for the sales lax 
only if it is taken in good faith. 

For special provisions affecting watercraft, see Regulation 1610(18 
CCR 1610), "Vehicles, Vessels and Aircraff. 

WATERCRAFT EXEMPTION CERTIFICATE 

I HEREBY CERTIFY: That the watercraft identified below is used 

( ) In the transportation by water of persons or property for hire in 
interstate or foreign commerce*; 

( ) In commercial deep sea fishing operations outside the territorial 
waters of this state*; 

( ) In transporting for hire persons or property to vessels or offshore 
drilling platforms located outside the territorial waters of this state; 

That all tangible personal property which I shall purchase from de- 
scribed on purchase orders, or invoices, as tax exempt under Section 
6368 of the Sales and Use Tax Law and Regulation 1594 consists of wa- 
tercraft or tangible personal property becoming a component part of wa- 
tercraft in the course of constructing, repairing, cleaning, altering, or im- 
proving the same, which watercraft will be used principally in the 
operation checked above. 



*NOTE: Revenue and Taxation Code section 6368(b) creates a rebuttable pre- 
sumption that you are not regularly engaged in commercial deep sea fishing if your 
gross receipts from such operations are less than twenty thousand dollars 
($20,000) a year. Revenue and Taxation Code section 6368(c) creates a rebuttable 
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presumption that the watercraft is not regularly used in interstate or foreign com- 
merce if your yearly gross receipts from such operations do not exceed 1 percent 
of the cost of the watercraft or twenty-five thousand dollars ($25,000), whichever 
is less. 



• 



Date Certificate Given 




Purchaser 




Address 


(Company Name) 


Signed By 


(Signature of Authorized Person) 


Title 


(Print or Type Name) 



(Owner, Partner, Purchasing Agent, etc.) 
Seller's Permit No. (if any) 



and/or Fish and Game License No. 

Names of Watercraft for which certifying purchaser will be making pur- 
chases: 



NOTii; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6368, 6368.1 and 6421, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former section 1992 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. Amendment filed 10-19-78; effective thirtieth day thereafter (Register 78, No. 
42). 

3. Amendment of subsections (a)(3), (b)(2) and (d) filed 2-28-80; effective thir- 
tieth day thereafter (Register 80, No. 9). 

4. Amendment filed 8-23-85; effective thirtieth day thereafter (Register 85, No. 
34). 

5. Amendment filed 11-25-87; operative 12-25-87 (Register 87, No. 48). 

6. Amendment filed 7-27-88; operative 8-26-88 (Register 88, No. 32). 

7. Amendment of subsection (a)(2), repealer of subsection (d) and relettering, 
amendment of new subsection (d) and "Watercraft Exempfion Certificate", re- 
pealer of "Diesel Fuel Exemption Certificate" and amendment of Notf-; filed 
12-21-92; operative 1-20-93 (Register 92, No. 52). 

§ 1595. Occasional Sales — Sale of a Business — Business 
Reorganization. 

(a) Activities Requiring Seller's Permit. 

( 1 ) General. Tax applies to all retail sales of tangible personal property 
including capital assets whether sold in one transaction or in a series of 
sales, held or used by the seller in the course of an activity or activities 
for which a seller's permit or permits is required or would be required if 
the activity or activities were conducted in this state. See subdivision (e) 
below for special rules regarding sales of property by producers of hay. 

Generally, a person who makes three or more sales for substantial 
amounts in a period of 12 months is required to hold a seller's permit re- 
gardless of whether the sales are at retail or are for resale. Each sale of 
the person during the 1 2 month period is included in determining whether 
that person is required to hold a permit, or would be required to hold a 
permit if the activities were conducted entirely inside this state. Thus, a 
sale occurring outside California, whether at retail or for resale, is in- 
cluded, even though it would not be subject to California sales tax. A per- 
son who makes a substantial number of sales for relatively small amounts 
is also required to hold a seller's permit. 

Tax does not apply to a sale of property held or used in the course of 
an activity not requiring the holding of a seller's permit unless the sale 
is one of a series of sales sufficient in number, scope and character to con- 
stitute an activity for which the seller is required to hold a seller's permit 
or would be required to hold a seller's permit if the activity were con- 
ducted in this state. If tangible personal property is leased under a lease 
which is a "sale" as defined in Revenue and Taxation Code Section 6006 
or a "purchase" as defined in Revenue and Taxation Code Section 6010, 



tax applies to the lease as provided in Regulation 1660 (18 CCR 1660), 
and the lessor must hold a seller's permit as provided in Regulation 1 699 
( 1 8 CCR 1 699). The lessor is not making an occasional sale since the les- 
sor is making a "continuing sale" and is thereby holding the leased prop- 
erty in an activity requiring the holding of a seller's permit. As such, the 
lessor's sale of the leased property at the end of the lease term is likewise 
not an occasional sale. 

(2) Property Held or Used in an Activity, or Activities Requiring the 
Holding of a Seller's Permit. A seller's permit is required of a person en- 
gaged in the business of selling tangible personal property. An activity 
requiring the holding of that permit includes, but is not limited to, the ac- 
quisition and sale of tangible personal property, whether the person's 
sales are all at retail, all for resale, or include both sales at retail and sales 
for resale. 

Acquisition includes the obtaining of the property in any manner what- 
soever. For example, raw materials may be purchased or may be obtained 
by extraction from the earth, air or waters of the earth. These may be sold 
in raw form or processed or manufactured into other raw materials, com- 
ponent parts or finished items which are sold. Each of these activities is 
an activity which is so related to the sale of tangible personal property, 
that it is part of the activity requiring the holding of a seller's permit. 

(3) Separate Businesses. A person engaged in an activity or activities 
requiring the holding of a seller's permit or permits may also be engaged 
in entirely separate endeavors which do not require the holding of a sell- 
er' s permit or permits. Tax applies to the sale of tangible personal proper- 
ty held or used in the course of an activity requiring the holding of a sell- 
er's permit. Tax does not apply to the sale of property held or used by the 
seller in the non-selling endeavors which do not require the holding of 
a permit unless that sale is itself one of a scries of sales requiring the hold- 
ing of a seller's permit. For example, a person may own a hardware store 
at one location and a real estate brokerage business at another location, 
with no relationship between the two activities except that of common 
ownership. Under these circumstances, a sale of furniture used in the bro- 
kerage business would not be a sale of property held or used in an activity 
requiring the holding of a seller's permit unless it was one of a series of 
sales of the property of the brokerage business. A sale of tangible person- 
al property held or used in the hardware business would be a sale of prop- 
erty held or used in an activity requiring the holding of a seller's permit. 

(4) Series of Sales Requiring the Holding of a Seller' s Permit. A person 
not otherwise engaged in an activity requiring the holding of a seller's 
permit may make a series of sales sufficient in number, scope and charac- 
ter to require the holding of a seller's permit. The sale in that series of 
sales, and subsequent sales, during any 12 month period which resulted 
in the requirement to hold a permit are subject to tax, unless otherwise 
exempt. 

(A) Number. 

1 . Generally the minimum number of sales to require the holding of 
a seller's permit by a person not otherwise engaged in a selling activity 
is three within any 12 month period. 

2. When calculating the minimum number of sales which requires a 
person to hold a seller's permit, the following types of sales are excluded: 

a. Sales made by an auctioneer on behalf of the person. In such transac- 
tions, the auctioneer is the retailer liable for tax. 

b. Sales through claiming races of horses owned by the person. In such 
transactions, the racing association is the retailer liable for tax. 

c. Sales of vehicles, mobilehomes, commercial coaches, vessels, or 
aircraft which are exempted front sales tax by Revenue and Taxation 
Code Sections 6282 and 6283. 

d. A trade-in made by the person which is incidental to a nonselling 
activity of the person. 

(B) Scope. The extent of the sales measured by their frequency or dol- 
lar volume. 

(C) Character. This relates to the similarity in type and value giving 
effect to the taxpayer's operations. For example, a processor of food 
products for human consumption is not required to hold a seller's permit 
for the processing and sale of food products. Sales of used lug boxes, ob- 
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solete or used machinery, food handling and similar items are of a charac- 
ter that three or more sales of sufficient scope will require the processor 
to hold a seller's permit for this selling activity. 
(5) Examples Applying the Above Principles. 

(A) Service enterprises which make some incidental sales. 

1. Operators of service enterprises such as hospitals, hotels, theaters, 
schools, laundromats, car washes, transportation companies, and tmck- 
ing companies may make some sales incidental to their primary service 
business. A hospital may operate a pharmacy and cafeteria as an adjunct 
to the hospital. A hotel may operate a restaurant and a bar. A theater may 
sell popcorn to patrons. A school may operate a cafeteria and bookstore. 
A laundromat may sell soap to its customers. 

If any of these businesses were sold, tax would apply only to the gross 
receipts from the tangible personal property held or used in the selling 
activity. 

2. If, in any 1 2 month period, the operator of the service enterprise 
makes more than two sales in substantial amounts of tangible personal 
property used in the service enterprise, the first two sales are exempt oc- 
casional sales, but the operator is required to hold a permit for the third 
and subsequent sales during any 12 month period. The gross receipts 
from the third and subsequent sales during any such 12 month period are 
subject to tax, unless otherwise exempt. For example, the only sales that 
a service enterprise made were the following sales (each of which was 
"substantial" for purposes of this regulation) of tangible personal proper- 
ty used in the service enterprise: 

a. February 2.3, 1996 Occasional sale 

b. August 16, 1996 Occasional sale 

c. January 8, 1997 Not occasional sale 

d. Febniaiy 8, 1 997 Not occasional sale 

e. January 27, 1998 Occasional sale 

f. February 3, 1998 Not occasional sale 

g. August 11, 1999 Occasional sale 
h. December 12, 1999 Occasional sale 
i. September 8, 2000 Occasional sale 

j. December 9, 2000 Not occasional sale 

Sales a. and b. are occasional sales since they were the first two sales 
made by the service enterprise. 

Sales c. and d. are not occasional sales since they were the third and fourth 
sales in the series of sales commencing on February 23, 1996, which was 
less than 12 months prior to these sales. 

Sale e. is an occasional sale since it was only the second sale in the series 
of sales commencing within the prior 12 months, on February 8, 1997. 
The January 8, 1997 sale is not relevant since it occurred more than 12 
months prior to sale e. 

Sale f. is not an occasional sale since it was the third sale in the series of 
sales commencing on February 8, 1997, which was less than 12 months 
prior to this sale. 

Sale g. is an occasional sale since the service enterprise made no other 
sales in the prior 12 months. 

Sale h. is an occasional sale since it was only the second sale in the series 
of sales commencing within the prior 1 2 months, on August 11,1 999. 
Sale i. is an occasional sale since it was only the second sale in the series 
of sales commencing within the prior 1 2 months, on December 12,1 999. 
Sale j. is not an occasional sale since it was the third sale in the series of 
sales commencing within the prior 12 months, on December 12, 1999. 

(B) Other businesses. 

1 . Tax applies to the sales of assets of a business which is not essential- 
ly a service enterprise. Examples of this are sales of grocery stores and 
liquor stores making both exempt sales of food products for human con- 
sumption and taxable sales of other tangible personal property, service 
stations which sell gasoline, oil and similar items and which also perform 
automotive repairs and lubrication services, and computer stores which 
also provide training in the use of computers and repairs for computer 
products. 

2. Where a service enterprise and a sales business are operated togeth- 
er so as to constitute one business, tax will apply to the sale of the assets 
of the business. For example, if a car wash and gasoline station are oper- 
ated at the same premises and the car wash is available only to persons 



who buy gasoline or if the price of the car wash is reduced if gasoline is 
purchased, tax applies to the sale of the car wash. 

3. A person purchases a hardware store with the intent of selling tangi- 
ble personal property. The person must hold a seller's permit regardless 
of the number of sales of tangible personal property actually made. For 
example, if the person makes only two sales, a sale of a hammer and a sale 
of the business, neither sale is an occasional sale. 

4. A person intends to create and sell custom furniture. The person 
must hold a seller' s permit for all his or her sales of furniture. This is true 
even if, because of the time necessary to create each piece of furniture and 
the profit resulting from each sale, the person averages one sale of furni- 
ture per year. 

(6) Transfer of Shares in a Corporation. The sale of stock of a corpora- 
tion is not a sale of tangible personal property and is not subject to sales 
tax. A stock purchase is not a purchase of tangible personal property and 
is not subject to sales or use tax notwithstanding the fact that the stock 
purchase may be treated as an asset acquisition for federal income tax 
purposes pursuant to Internal Revenue Code Section 338. 

(b) Sale or Reorganization of All or Part of a Business. 

(1) General. In general, when a person sells a business which is re- 
quired to hold a seller's permit, tax applies to the gross receipts from the 
retail sale of tangible personal property held or used by that business in 
the course of its activities requiring the holding of the seller's permit. The 
gross receipts from the sale of the business include all consideration re- 
ceived by the transferor, including cash, notes, and any other property as 
well as any indebtedness assumed by the transferee. It is irrelevant that 
the indebtedness assumed may have arisen solely in connection with the 
transferor's acquisition of the tangible personal property transferred, the 
other property transferred, or some combination thereof. That is. the 
transferor is selling a business, and all consideration received is for that 
business. The measure of tax is the price agreed to by the parties. In the 
absence of an agreement as to the price of the tangible personal properly, 
the gross receipts from that sale is allocated among the taxable portion 
and the nontaxable portion by dividing the selling price of the tangible 
personal property acquired by the purchaser for use rather than resale by 
the selling price of the entire business sold, and then multiplying that 
amount by the total gross receipts (i.e., all consideration) received for the 
business. Book value will be regarded as estabUshing the price of proper- 
ties sold. (See Regulation 1610 for special rules applicable to sales of ve- 
hicles, vessels, and aircraft.) 

(2) Transfers of Substantially All Property Without Substantial 
Change in Ownership. Tax does not apply to a transfer of all or substan- 
tially all the property held or used by a person in the course of activities 
for which the person is required to hold a seller's permit or permits or 
would be required to hold a seller's permit or permits if the activities were 
conducted in this stale, provided that after the transfer the real or ultimate 
ownership of the property is substantially similar to that which existed 
before such transfer. "Substantially all the property" means 80 percent 
or more of all the tangible personal property held or used by the person 
in the course of activities requiring the holding of a seller's permit, in- 
cluding tangible personal property located outside of this state. If a per- 
son engages in two or more separate selling activities requiring the hold- 
ing of a seller's permit, for each of which the person is required to hold 
a seller' s permit or would be required to hold a seller' s permit if the activ- 
ity were conducted in this state, a transfer of 80 percent or more of the 
tangible personal property held or used in the combined activities must 
be made in order to qualify for the exemption described in this paragraph. 
If a person simultaneously transfers all or substantially all of its assets to 
more than one entity, the transfer will qualify for the exemption if the 
ownership remains substantially similar. Stockholders, bondholders, 
partners, or other persons holding an ownership interest rather than a se- 
curity interest in the corporation or other entity are regarded as having the 
real or ultimate ownership of the property of the corporation or other enti- 
ty. 
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The real or ultimate ownership is "substantially similar" to that which 
existed before a transfer if 80 percent or more of that ownership of the 
tangible personal property is unchanged after the transfer. In the follow- 
ing example, the ownership is "substantially similar" to that which ex- 
isted before the transfer: 

Interest in Interest in Interests Caninio/i 

Transferor Transferee Before and After 

Stockliolders Corporation Corporation Transfer 

A 40% 33 1/3% 33 1/3% 

B 40% 33 1/3% 33 1/3% 

C 20%. 33 1/3% 20%- 

100% 100% 86 2/3% 

(3) Statutory Merger. A transfer pursuant to a statutory merger is not 
a sale but is instead a transfer by operation of law. Thus, tax does not ap- 
ply to a transfer of property of a constituent corporation to a surviving 
corporation or new corporation pursuant to a statutory merger under sec- 
tions 6010-6022. 1 100-1305, or 15678.1-I5678.9oftheCaHfornia Cor- 
porations Code or similar laws of this state or other states. The surviving 
corporation stands in the place of each constituent corporation (including 
the disappearing corporation(s)). As a result, if property acquired by the 
surviving corporation in the merger had been purchased and held by the 
constituent corporation for resale, then the surviving corporation must 
report and pay use tax on the constituent corporation's purchase price if 
it makes any use of such resale property, just as the constituent corpora- 
tion would have owed such tax if it had used the property. Similarly, if 
the constituent corporation had avoided paying tax measured by the pur- 
chase price of mobile transportation equipment by making a timely elec- 
tion to report tax on the fair rental value, the surviving corporation must 
continue to report tax measured by the fair rental value on its leases of 
the mobile transportation equipment; if the surviving corporation makes 
any use of that mobile transportation equipment other than leasing it to 
another person, the surviving corporation must report tax on the purchase 
price paid by the constituent corporation. 

(4) Contribution to Commencing Corporation, Limited Liability 
Company, Partnership, or Joint Venture. The transfer of tangible person- 
al property to a commencing corporation, commencing limited liability 
company, commencing partnership, or commencing joint venture in ex- 
change solely for first issue stock of the commencing corporation or an 
interest in the commencing limited liability company, partnership, or 
joint venture is not a sale since the interest received by the transferor is 
not regarded as having measurable value at the time of the transfer. The 
transferor is the consumer of such property. However, such a transfer is 
a sale if the transferor receives any consideration, such as cash, notes, or 
an assumption of indebtedness (whether or not the transferor retains any 
joint liability with respect to the indebtedness assumed by the transferee), 
and tax applies to that sale unless it otherwise qualifies for exemption. 
For purposes of determining the measure of tax from the sale, it is irrele- 
vant that any of the transferor's indebtedness assumed by the transferee 
may have arisen solely in connection with the transferor's acquisition of 
the tangible personal property transferred, the other property transferred, 
or some combination thereof. The gross receipts from that sale is allo- 
cated among the taxable portion and the nontaxable portion by dividing 
the selling price of the tangible personal property transferred to the pur- 
chaser for use rather than for resale by the selling price of all property 
transferred and then multiplying that amount by the total gross receipts 
(i.e.. all consideration) received by the transferor. 

When the transferor is a consumer under the previous paragraph, no 
tax applies with respect to the transfer provided the transferor' s use of the 
property in California would not otherwise be subject to tax. For exam- 
ple, in the case of property purchased by the transferor for resale without 
payment of the tax, the transferor is the consumer of such property which 
the transferee will not sell. Since the transferor' s use of such resale inven- 
tory is subject to tax, the transferor owes tax measured by its purchase 
price. However, no tax applies with respect to the transfer of such resale 
inventory provided the transferee will sell such property without any use 
other than retention, demonstration, and display while holding the prop- 



erty for sale. If the transferee thereafter makes any other use of such prop- 
erty, it must report use tax measured by the transferor's purchase price. 

(5) Dissolution of Corporation. A distribution of assets, including tan- 
gible personal property, by a corporation upon its dissolution to its stock- 
holders in accordance with their ownership interests is a liquidating di\ i- 
dend and is not a sale when no consideration is received by ihc 
corporation other than the stockholders" return of stock certificates for 
purposes of cancellation. The corporation is the consumer of such prop- 
erty and no tax applies with respect to the transfer provided the corpora- 
tion's use of the property in California would not otherwise be subject to 
tax. If consideration is given or received for the transfer, such as an as- 
sumption of liabilities by the stockholders, tax applies measured by that 
consideration. 

(6) Dissolution of Limited Liability Company. A distribution of assets, 
including tangible personal property, by a limited liability company upon 
its dissolution to its members (i.e., persons holding membership interests 
and persons holding economic interests) in accordance with their owner- 
ship interests is a liquidating dividend and is not a sale when no consider- 
ation is received by the limited liability company other than cancellation 
of the members' interests. The limited liability company is the consumer 
of such property and no tax applies with respect to the transfer provided 
the limited liability company's use of the property in California would 
not otherwise be subject to tax. If consideration is given or received for 
the transfer, such as an assumption of liabilities by the members, tax ap- 
plies measured by that consideration. 

(7) Dissolution of Partnership. A partnership is a person for sales and 
use tax purposes. (Revenue and Taxation Code Section 6005.) However, 
a partnership is defined for general law purposes as an association of two 
or more persons to carry on as co-owners a business for profit. (Corpora- 
tions Code Section 15006.) Dissolution of a partnership is caused by 
withdrawal of a partner or admission of a new partner, unless otherwise 
provided in an agreement in writing signed by all the partners, including 
any such withdrawing partner or any such newly admitted partner before 
such withdrawal or admission. (Corporations Code Section 15031(7).) 

Under Corporations Code Section 15026, a partner's interest in the 
partnership is the partner's share of the profits and surplus, and is person- 
al property. Under Corporations Code Section 15027(1), a conveyance 
by a partner of that partner's interest in the partnership does not in itself 
dissolve the partnership, nor, as against the other partners in the absence 
of agreement, entitle the assignee, during the continuance of the partner- 
ship, to interfere in the management or administration of the partnership 
business or affairs, or to require any information or account of partner- 
ship transactions, or to inspect the partnership books; but it merely en- 
titles the assignee to receive in accordance with the partnership contract 
the profits to which the assigning partner would otherwise be entitled. 
The assignment of a partnership interest in this technical sense is not a 
sale of tangible personal property and is not subject to tax. 

In common usage, however, the term "partnership interest" refers to 
all of the rights of a partner including (1) the person's rights in specific 
partnership properly, (2) the person's interest (in the technical sense) in 
the partnership, and (3) the person's right to participate in the manage- 
ment. In a typical commercial transaction when a partner "sells the per- 
son's interest in a partnership" to another, it is intended that the person 
"selling the interest" will withdraw from the partnership and the person 
"purchasing the interest" will be admitted to the partnership. The legal 
effect of this transaction is to dissolve the first partnership and to create 
a new partnership, in the absence of a provision in the agreement provid- 
ing for continued life of the partnership. The effect for sales and use tax 
purposes is that there is a dissolution of the partnership, a distribution of 
the assets on a pro rata basis, and a sale by the withdrawing partner of the 
person's ownership interest in the tangible personal property distributed 
to that person. Except as provided in subdivision (c), this sale of tangible 
personal property will qualify as an occasional sale under Revenue and 
Taxation Code Section 6006.5 and will be nontaxable under Section 
6367, unless the withdrawing partner holds a seller's permit or the sale 
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of tangible personal property is one of a series of sales suffieient in num- 
ber, scope, and character to require the holding of a seller's permit. 

A distribution of assets, including tangible property, by a partnership 
upon its dissolution to the partners in accordance with their ownership 
interest in the partnership is a liquidating dividend and is not a sale when 
no consideration is received by the partnership other than cancellation of 
the partners" interests. The partnership is the consumer of such property 
and no tax applies with respect to the transfer provided the partnership's 
use of the property in California would not otherwise be subject to tax. 
If consideration is given or received for the transfer, such as an assump- 
tion of liabilities by the partners, tax applies measured by that consider- 
ation. 

Where a partnership distributes some of its assets in the form of a par- 
tial liquidation of the business, the transfer will be regarded as a liquidat- 
ing dividend, subject to the rules set forth in the previous paragraph, if 
an entire segment of the business of the partnership is being liquidated. 
For example, a partnership operates a lumberyard and an automobile re- 
pair and parts business. If the partnership ceases operation of the lumber- 
yard and distributes its assets to the partners in accordance with their in- 
terest in the partnership and the partnership receives no consideration 
from the partners such as an assumption of liabilities, the transfer is a liq- 
uidating dividend subject to the rules set forth in the previous paragraph. 
If, however, the partnership ceases operating the repair portion of the au- 
tomobile repair and parts business and distributes the assets of that por- 
tion of the business, it is not liquidating an entire segment of its business 
and the transfer does not qualify as a nontaxable liquidating dividend. 

(8) Dissolution of Joint Venture. For purposes of this paragraph, ajoint 
venture is an undertaking by two or more persons jointly to carry out a 
single enterprise for profit. The rules applicable to a partnership' s liqui- 
dating dividends apply to ajoint venture' s liquidating dividends. The dis- 
tribution of assets by ajoint venture will be regarded as a liquidating divi- 
dend, subject to the rules set forth for partnerships, provided at least 80 
percent of the purpose of the joint venture has been completed at the time 
of the distribution. The distribution of the assets of a joint venture prior 
to 80 percent completion of the purpose of the joint venture cannot quali- 
fy as a liquidating dividend and is a sale transaction subject to tax. 

(9) Sale Following Liquidation. Except as provided in subdivision (c), 
the transferee's sale of assets acquired in a transfer qualifying as a liqui- 
dating dividend, as discussed in this regulation, would be an exempt oc- 
casional sale if the property is not sold as part of an activity requiring the 
holding of a seller's permit and is not one of a series of sales requiring 
the holding of a seller's permit. 

(c) Vehicles, Mobilehomes, Commercial Coaches, Vessels, and Air- 
craft. There is no occasional sale exemption for the sale or use of vehicles 
required to be registered with the Department of Motor Vehicles, or off- 
highway vehicles subject to identification under Division 16.5 of the Ve- 
hicle Code, mobilehomes and commercial coaches required to be regis- 
tered with the Department of Housing and Community Development, 
vessels, or aircraft, as defined by the law and in Regulation 1610(18 CCR 
16 10) or in Regulation 1610.2 (18 CCR 1610.2), except when such prop- 
erty is included in a transfer of all or substantially all the property held 
or used in the course of business activities of the person selling the prop- 
erty and the real or ultimate ownership of the property is substantially 
similar to that which existed before such transfer. The rules set forth in 
subdivision (b)(2) of this regulation are applicable in determining under 
this paragraph whether a transfer is of substantially all the property and 
whether the ownership is substantially similar. 

(d) Manufacturers and Wholesalers. A manufacturer, wholesaler, or 
other person in the business of making sales for resale of tangible person- 
al property of a kind the retail sale of which is taxable, whether or not the 
property is ever sold at retail or is suitable for sale at retail, is liable for 
tax measured by receipts from any of the person's retail sales of tangible 
personal property. 

(e) Producers of Hay. A producer of hay is required to hold a seller's 
permit by reason of the producer's sales of hay, regardless of whether the 
hay is sold for resale or at retail, and regardless of whether the hay sold 



at retail constitutes feed for any form of animal life of a kind the products 
of which ordinarily constitute food for human consumption, unless, op- 
erative April 1 , 1996, the producer is a grower who produces hay for sale 
only to beef cattle feedlots or dairies or is a grower who sells exclusively 
through a farmer-owned cooperative. 

However, an occasional sale includes a sale of property by a producer 
of hay, other than hay, provided that the sale is not one of a series of sales 
sufficient in number, scope, or character to constitute an activity for 
which the producer would be required to hold a seller's permit if the pro- 
ducer were not also selling hay. 

The producer's sale of tangible personal property held or used in the 
course of an activity of producing the hay (such as farm equipment and 
machinery) is an occasional sale, provided all of the following conditions 
apply: 

( 1 ) The sale is not one of three or more sales of tangible personal prop- 
erty (other than hay) for substantial amounts in any period of 12 months. 

(2) The sale is not one of a substantial number of sales of tangible per- 
sonal property (other than hay) for relatively small amounts in any period 
of 1 2 months. 

(3) The tangible personal property was not also held or used in the 
course of an activity (other than the production of hay) for which a sell- 
er" s permit is required, or would be required if the activity were con- 
ducted in this state. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006. 6006.5. 6014, 6015, 6019, 6066, 6075, 6281, 6282, 6283, 6292, 
6358(b) and 6367, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Section 2101 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

2. Amendment of subsection (c) filed 5-19-72; effective thirtieth day thereafter 
(Register72, No. 21). 

3. Amendment of subsections (a) and (b) filed 4-29-75; effective thirtieth day 
thereafter (Register 75, No. 18). 

4. Amendment of subsections (a)(3)(K) and (b)(3) filed 6-13-79; effective thir- 
tieth day thereafter (Register 79, No. 24). 

5. Amendment of subsection (c) filed 6-7-83; effective thirtieth day thereafter 
(Register 83, No. 24). 

6. Amendment filed 2-22-85; effective thirtieth day thereafter (Register 85, No. 
8). 

7. Amendment of subsections (a)( 1 ), (b)(1) and new subsection (e) filed 7-21-86; 
effective thirtieth day thereafter (Register 86, No. 30). Amendment made in part 
pursuant to changes to Revenue and Taxation Code Section 6006.5(c), opera- 
tive October 1, 1985. 

8. Amendment of section and Note filed 2^1-97; operafive 3-6-97 (Register 97, 
No. 5). 

9. Amendment of subsections (a)(4) and (a)(5)(A)2. and new subsections 
(a)(5)(B)3.-4. filed 1-5-2001; operafive 2^4-2001 (Register 2001, No. 1). 

§ 1596. Buildings and Other Property Affixed to Realty. 

(a) Buildings and Minerals. The transfer of buildings or minerals or the 
like affixed to land is taxable as a sale of personal property if, pursuant 
to the contract or agreement of sale, the buildings or minerals or the like 
are to be severed by the seller thereof. If, pursuant to the contract or agree- 
ment of sale, such buildings or minerals or the like are to be severed by 
the purchaser thereof, such a transfer is not taxable as a sale of personal 
property. 

The gross receipts from the sale of or the storage, use, or other con- 
sumption in this state of any used mobilehome the initial retail sale of 
which qualified for the 60 percent exclusion provided for by Revenue 
and Taxation Code Section 6012.8 for the period January 1, 1980 to June 
30, 1980, inclusive, is exempt from the sales and use tax. 

Operative July 1 , 1980, the gross receipts from the sale of, and the stor- 
age, use, or other consumption in this state of any used mobilehome sub- 
ject to local property taxation is exempt from the sales and use tax. 

The exemptions for sales of used mobilehomes does not extend to ac- 
cessories or other items as defined in Regulation 1610(b)(3)(B)(l) that 
are not an integral part of the mobilehome at the time of sale. 

(b) Timber. The transfer of timber to be severed is taxable as a sale of 
personal property, regardless of whether the timber is to be severed by 
the seller or by the purchaser thereof. 
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(c) Fixtures, Machinery and Equipment, and Draperies Affixed to 
Real Property. The transfer "in place" of affixed fixtures, machinery and 
equipment, or draperies is taxable as a sale of personal property when re- 
moval of the fixtures, machinery or equipment, or draperies by the seller 
or purchaser is contemplated by the contract of sale. The transfer "in 
place" of affixed fixtures, machinery and equipment, or draperies owned 
by a lessee of land or buildings to which those items are affixed, is also 
taxable as a sale of personal property when the lessee-seller has the pres- 
ent right to remove the items either as trade fixtures under Section 1019 
of the Civil Code or under the express terms of the lease. 

The measure of tax with respect to the sale of fixtures, machinery and 
equipment, or draperies does not include any value attributable to their 
attachment to real property, even though such value might be included 
in the agreed price. In the absence of evidence requiring a different meth- 
od of computation, when the agreed price includes the value attributable 
to the attachment of the items, the measure of tax will be determined by 
applying to the agreed price that percentage which the original cost of the 
property bears to the total of that cost and the cost of attachment, i.e., 

cost of items 

x agreed price = measure of tax. 

cost of items + cost of attachment 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference 
Sections 6006, 6010, 6012.2, 6012.8 6012.9, 6016, 6016.3, 6276, 6276.1 and 
6.379, Revenue and Taxation Code. 

Note: Leased property affixed to realty as tangible personal property when lessor 
has right to remove, see regulation 2060. 

History 

1. New section filed 2-20-70; effective thirtieth day thereafter (Register 70, No. 
8). 

2. Amendment of subsection (c) filed 5-30-75; effective thirtieth day thereafter 
(Register 75, No. 22). 

3. Amendment of subsection (c) fded 8-8-78; effective thirtieth day thereafter 
(Register 78, No. 32). 

4. Amendment of subsection (a) filed 8-22-80 as an emergency; effective upon 
filing (Register 80, No. 34). A Certificate of Compliance must be transmitted 
to OAL within 120 days or emergency language will be repealed on 12-22-80. 

5. Certificate of Compliance including amendment of subsection (a) transmitted 
to OAL 12-19-80 and filed 1-16-81 (Register 81, No. 3). 

§ 1597. Property Transferred or Sold by Certain Nonprofit 
Organizations. 

(a) In General. Sections 6359.3, 6360, 6361, 6361.1 and 6370 of the 
Revenue and Taxation Code provide that certain organizations are con- 
sumers and not retailers of specified kinds of tangible personal property 
under certain conditions. The subsections which follow describe the or- 
ganizations and the kind of tangible personal property involved. 

(b) Flags Sold by Nonprofit Veterans' Organizations. Any nonprofit 
veterans' organization is a consumer of and shall not be considered a re- 
tailer of flags of the United States which it sells where the profits are used 
solely and exclusively in furtherance of the purpose of the organization. 

(c) Prisoners of War Bracelets Transferred by Charitable Organiza- 
tions. Any charitable organization qualifying for the welfare exemption 
from property taxation under section 214 of the Revenue and Taxation 
Code is the consumer of bracelets designed to commemorate American 
prisoners of war, which it distributes, whether or not a contribution is 
made to such organization, where the profits are used solely and exclu- 
sively in furtherance of the purposes of such organization. 

(d) Handcrafted or Artistic Tangible Personal Property Sold by Cer- 
tain Qualified Organizations. Any organization which is exempt from 
taxation under Section 501(c)(3) of the Internal Revenue Code (26 
U.S.C.A.); which, as its primary purpose, provides services to individu- 
als with developmental disabilities or, effective August 3, 1995, to chil- 
dren with severe emotional disturbances, and which does not discrimi- 
nate on the basis of race, sex, nationality, or religion is the consumer and 
not the retailer of any tangible personal property sold by them if all of the 
following conditions are met: 

( 1 ) The tangible personal property is of a handcrafted or artistic nature 
and is designed, created, or made by individuals with developmental dis- 
abilities or, effective August 3, 1995, by children with severe emotional 



disturbances, who are members of or receive services from, the qualified 
organization. 

(2) The price of each item of tangible personal property sold does not 
exceed twenty dollars ($20), or ten dollars ($10) if sold prior to August 
3, 1995. 

(3) The qualified organization's sales are made on an irregular or inter- 
mittent basis. 

(4) The qualified organization's profits from the sales are used exclu- 
sively in furtherance of the purposes of the organization. 

(e) Food Products, Nonalcoholic Beverages and Other Tangible Per- 
sonal Property Sold by Nonprofit Youth Organizations. 

( 1 ) A qualified youth organization is the consumer and not the retailer 
of food products, nonalcoholic beverages, and tangible personal property 
created by members of the organization, which are sold on an irregular 
or intermittent basis provided the profits from such sales are used solely 
and exclusively in the furtherance of the purpose of the organization. 

(A) "Qualified youth organization" means and includes: 

1. any nonprofit organization which qualifies for tax-exempt status 
under section 501 (c) of the Internal Revenue Code (26 U.S.C.A.); which 
provides a supervised program of competitive sports for youth or pro- 
motes good citizenship in youth as its primary purpose; and which does 
not discriminate on the basis of race, sex, nationality, or religion, or 

2. any youth group or club sponsored by or affiliated with a qualified 
educational institution, including but not limited to any student activity 
group, e.g., debating team, swimming team, band, or choir. 

(B) "Qualified educational institution" means and includes: 

1. any public elementary, secondary, or vocation-technical school 
which provides education for either kindergarten; grades 1 through 12, 
inclusive; or college or university undergraduate programs, or any part 
thereof, or 

2. any nonprofit private school which provides education programs for 
either kindergarten; grades 1 through 1 2, inclusive; or college or univer- 
sity undergraduate programs, or any part thereof. Nonprofit private 
school educational programs must meet the requirements of the State De- 
partment of Education and must satisfy the requirements of state and lo- 
cal laws governing private educational institutions in effect on January 
1, 1990. The term does not include a nonprofit private school which 
otherwise qualifies but which discriminates on the basis of race, sex, na- 
tionality, or religion. For example, a youth group sponsored by a private 
school which has enrollment open only to females is not a "qualified 
youth organization." 

(C) "Irregular or intermittenf ' is defined to mean sales made at particu- 
lar events, such as fairs, galas, parades, scout-a-ramas, games, and simi- 
lar activities, which are not conducted on a regularly scheduled basis. 
Sales made at refreshment stands or booths at scheduled events of orga- 
nized youth sports leagues are considered made on an "irregular or inter- 
mittent" basis; however, sales made in storefront or mobile retail outlets 
which ordinarily require local business licenses do not qualify. 

(2) The following organizations are "qualified youth organizations" 
and are consumers, not retailers, of tangible personal property under the 
circumstances described in paragraph (e)(1): 

Little League, Bobby Sox, Boy Scouts, Cub Scouts, Girl Scouts, 
Campfire, Inc., formerly Campfire Girls, Young Men's Christian Asso- 
ciation, Young Women's Christian Association, Future Farmers of 
America, Future Homemakers of America, 4-H Clubs, Distributive Edu- 
cation Clubs of America, Future Business Leaders of America, Voca- 
tional Industrial Clubs of America, Collegiate Young Farmers, Boys' 
Clubs, Giris' Clubs, Special Olympics, Inc., American Youth Soccer Or- 
ganization, California Youth Soccer Association, North, California 
Youth Soccer Associafion, South, and Pop Warner Football. 

(f) Tangible Personal Property Sold by Certain Nonprofit Organiza- 
tions. The following organizations are consumers and not retailers of any 
tangible personal property sold by them if the profits from such sales are 
used exclusively in the furtherance of the purposes of the organization: 
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(1) Nonprofit parent-teacher associations chartered by the Cahfomia 
Congress of Parents, Teachers, and Students, Incorporated, and equiva- 
lent organizations performing the same type of service for pubhc or pri- 
vate schools and authorized to operate within the school by the governing 
authority of the school. 

(2) Nonprofit associations commonly called Friends of the Library, 
and equivalent organizations performing auxiliary services to any library 
district, municipal library, or county library in the state, which are autho- 
rized to operate within the library by the governing authority of the li- 
brary. 

(3) Nonprofit parent cooperative nursery schools. 

(g) Resale Certificates: Obligations of Persons Who Sell to Consum- 
ers. An organization classed as a consumer under this regulation may not 
give a resale certificate with respect to the property it transfers. 

All persons, other than organizations classed as consumers, who make 
sales of tangible personal property not otherwise exempt, should report 
tax on their sales unless the purchasers furnish resale certificates which 
can be accepted in good faith. 

It will be presumed that all sales of tangible personal property not 
otherwise exempt, by organizations not classed as consumers, for deliv- 
ery in this state to purchasers who do not furnish resale certificates which 
the seller accepts in good faith are subject to sales tax or that the seller 
is obligated to collect use tax from the purchasers. 

(h) Taxable Sales of Tangible Personal Property by or Through Non- 
profit Organizations. A nonprofit organization is treated as a consumer 
of tangible personal property it may sell under circumstances described 
in subdivisions (d), (e) and (f) of this regulation. In other cases, a non- 
profit organization is regarded as a retailer of property it sells to consum- 
ers, or it is regarded as an agent of the companies which furnish the prop- 
erty to it for dehvery to consumers. 

When a nonprofit organization solicits orders, collects payments, and 
distributes tangible personal property for a supplier, it is considered to be 
the agent of that supplier. Accordingly, the supplier, not the organization, 
is the retailer of the merchandise sold. This is true unless documentation 
establishes that the nonprofit organization is buying and selling for its 
own account. The nonprofit organization is presumed to be buying and 
selling on its own account if all of the following factors are present: 1) 
the organization solicits the orders from the public in its own name; 2) 
the organization collects the sale price from the customer in its own name; 
3) the organization is responsible for and pays the supplier for the mer- 
chandise; and 4) the contract between the organization and the supplier 
clearly identifies the fact the organization and the supplier clearly identi- 
fies the fact the organization will purchase and resell the products to its 
customers. If it is selling for its own account, the nonprofit organization 
will be required to obtain a permit and will be considered the retailer, un- 
less the supplier has been classified by the Board as a retailer under Reve- 
nue and Taxation Code Section 601 5 or the nonprofit organization is clas- 
sified under subdivisions (d), (e) and (f) of this regulation. 

If the supplier is a 6015 retailer, the supplier must pay the tax and the 
organization does not need a seller's permit. The measure of tax is the 
amount charged to the consumer. When this price is unknown by the 
supplier, tax will apply to the suggested retail selling price. If the non- 
profit organization is classified as a consumer under subdivisions (d), (e) 
and (f) of this regulation, the supplier will calculate tax measured by the 
selling price to the nonprofit organization. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6359.3, 6360, 6361, 6361.1 and 6370, Revenue and Taxation Code; and 
Scholastic Book Clubs, Inc. v. State Board of Equalization (1989) 207 Cal. App. 
3d 734. 

History 

1. Amendment filed 2-14-73; effective thirtieth day thereafter (Register 73, No. 
7). For prior history, see Register 72, No. 9. 

2. Amendment of subsection (d) and new subsection (e) filed 12-27-74; effective 
thirtieth day thereafter (Register 74, No. 52). 

3. Amendment of subsection (d) filed 5-30-75; effective thirtieth day thereafter 
(Register 75, No. 22). 

4. Amendment filed 10-19-78; effective thirtieth day thereafter (Register 78, No. 
42). 



5. Renumbering and amendment of subsection (f) to subsection (g) and new sub- 
section (f) filed 2-28-80; effective thirtieth day thereafter (Register 80, No. 9). 

6. Amendment of subsection (d) filed 6-6-86; effective thirtieth day thereafter 
(Register86, No. 23). 

7. Amendment of section heading and subsection (d) filed 8-20-87; operative 
9-19-87 (Register 87, No. 35).^ 

8. Renumbering and amendment of subsection (f) to subsection (e)(2) and subsec- 
tion (s) to subsection (f), and new subsection (e)(3) filed 10-18-88; operative 
11-17-88 (Register 88, No. 43). 

9. Amendment filed 5-18-89; operative 6-17-89 (Register 89, No. 20). 

10. Amendment of subsections (a), (d) and (e) filed 2-14-91; operafive 3-16-91 
(Register 91, No. 12). 

1 1 . New subsection (e), amendment of subsecdon (a) and subsection renumbering 
filed 8-29-91 as an emergency; operative 8-29-91 (Register 91, No. 51). A 
Certificate of Compliance must be transmitted to OAL 12-27-91 or emergency 
language will be repealed by operation of law on the following day. 

12. Repealer of emergency amendments filed 8-29-91 and reinstatement of prior 
text filed 9-22-92 by operation of Go vemment Code secfion 1 1 346. 1 (f ) ( Regis- 
ter 92, No. 40). 

1 3. New subsection (g) filed 2-3-94; operafive 3-7-94 (Register 94, No. 5). 

14. Change without regulatory effect amending subsecdon (g) filed 6-27-94 pur- 
suant to section 10(), title 1, Cahfomia Code of Regulations (Register 94, No. 
26). 

1 5. Amendment of subsecdon (a), new subsections (d)-(d)(4), subsection reletter- 
ing, and amendment of newly desianated subsections (e)(2), (f)(1), (h) and 
Note filed 6-15-95; operative 7-17-95 (Register 95, No. 24). 

16. Change without regulatoi^ effect amending subsections (d)-(d)(2) and (f)(3) 
filed 4-23-96 pursuant to section 100, title 1, California Code of Regulations 
(Register 96, No. 17). 

§ 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use lax applies to the sale or use of fuel for 
propelling motor vehicles or aircraft or for other purposes, except as 
stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax appUes to the sale or use of mo- 
tor vehicle fuel used in propelUng aircraft, the distribution of which in 
this state is subject to the tax imposed by Part 2 (commencing with Sec- 
tion 7301) of Division 2 of the Revenue and Taxation Code. This type of 
fuel includes gasoline and similar fuels but does not include aircraft jet 
fuel. (See subdivision (g) for requirements for supporting aircraft fuel ex- 
emptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of air- 
craft fuel sold to an air common carrier for immediate consumption or 
shipment in its business as an air common carrier on a flight whose final 
destination is a foreign destination (see Regulation 1621, Sales to Com- 
mon Carriers). 

(c) Measure of Tax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers 
of gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and 
(c)(2)(E), 

(B) The tax imposed upon distributors of gasoline and similar fuels by 
the State of California pursuant to Part 2 of Division 2 of the Revenue and 
Taxation Code, and which has not been refunded, and 

(C) The tax imposed by the State of California on aircraft jet fuel pur- 
suant to Chapter 2.5 of Part 2 of Division 2 of the Revenue and Taxation 
Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed 
by the State of California pursuant to Part 3 of Division 2 of the Revenue 
and Taxation Code on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 

4. Ethanol or methanol containing not more than 1 5 percent gasoline 
or diesel fuel. 

5. All other fuels not taxed under Parts 2 or 3 1 of Division 2 of the Rev- 
enue and Taxation Code. 

(B) The diesel fuel tax, imposed by the State of California pursuant to 
Part 3 1 of Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 
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1 . Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1 , 1 995. the federal excise tax imposed pursuant to 
Section 409 1 of the Internal Revenue Code with respect to diesel fuel and 
jet fuel for which the purchaser certifies that he or she is entitled to either 
a direct refund or credit against his or her income tax for the federal excise 
tax paid. (See subdivision (h) for requirements for supporting claimed 
exclusions.) 

(E) Beginning July I, 1995, the federal excise tax imposed pursuant 
to Section 408 1 or 409 1 of the Internal Revenue Code with respect to gas- 
oline, diesel, and jet fuels for which the purchaser certifies that he or she 
is entitled to either a direct refund or credit against his or her income tax 
for the federal excise tax paid. (See subdivision (h) for requirements for 
supporting claimed exclusions.) 

(F) Beginning January 1, 2001, the federal excise tax imposed pur- 
suant to Section 4081 or 4091 of the Internal Revenue Code with respect 
to gasoline, diesel, and jet fuels for which the purchaser provides a valid 
certificate pursuant to subdivision (i). 

(d) Sales of Motor Vehicle Fuel on Sales Tax-Included Basis. Sales 
tax reimbursement will be deemed included in the total price per gallon 
of gasoline dispensed through an apparatus on which there is a price per 
gallon display including all taxes as required by Business and Profes- 
sions Code Section 13470. Sales tax reimbursement will be deemed in- 
cluded in the total price per gallon of other motor vehicle fuel if the retail- 
er posts on the premises a notice reading substantially as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement 
for applicable sales taxes computed to the nearest mill." 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net of all taxes .... $1,153 

Federal excise tax* 184 

State excise tax* .180 

Total $1,517 

*Sales tax reimbursement computed at 7 1/4%* 

of $1.517 .110 

Total tax-included price per gallon $1,627 

(B) Sales price per gallon of diesel fuel 

net of all taxes* $1,103 

Federal excise tax* .244 

Total $1,347 

*SaIes tax reimbursement computed at 

7 1/4%* of $1.347 098 

State excise tax* .180 

Total tax-included price per gallon $1,625 

*The rates used are for purposes of this example only. The rates in effect at 
the time of the sale and at the place where the business is located must be used in 
computing the tax-included selling price of fuel. 

(e) Application of Sales or Use Tax to Fuel Furnished With Leased Ve- 



hicles or Aircraft. The lessor is the retailer of fuel furnished to a lessee 
of a vehicle or an aircraft if the sales price of the fuel is separately stated 
from the rental charge for the vehicle or aircraft. The lessor is also the re- 
tailer of fuel furnished to a lessee under a lease which is a "sale" or "pur- 
chase" (see Regulations 1660 and 1661) and under which the rental 
charge includes fuel for the operation of the vehicle or aircraft (such ar- 
rangements are sometimes called "wet rentals"). The lessor may pur- 
chase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or 
an aircraft under a lease which is not a "sale" or "purchase" (see Regula- 
tions 1660 and 1661 ) and under which the rental charge includes fuel for 
the operation of the vehicle or aircraft. If a lessor of mobile transportation 
equipment elects under Regulation 1661 to report and pay use tax mea- 
sured by the "fair rental value" of the mobile transportation equipment 
leased, the "fair rental value" does not include the sale price to the lessor 
of fuel which is furnished under the lease to the lessee. 

(f) Refunds of Excise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (ei- 
ther by direct refund or as a credit against income tax) is an adjustment 
to the sales price of the gasoline, diesel, or jet fuel. Accordingly, the re- 
tailer who paid the sales tax or the purchaser who paid use tax measured 
by the sales price of the gasoline, diesel, or jet fuel which included that 
federal excise tax may file with the Board a claim for refund of tax mea- 
sured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof of the exempt use of the gasoline, die- 
sel. or jet fuel and of the refund or credit of the federal excise tax to the 
purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to 
a person other than the consumer, the person receiving the refund must 
pay it to the consumer. 

(g) Supporting Data for Aircraft Fuel Exemptions. Sellers of motor ve- 
hicle fuel which, at the time of sale, is exempt from sales and use tax un- 
der subdivision (b)(1), shall secure and retain documentary evidence to 
support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and deliv- 
ered directly into the fuel supply tank of aircraft may be supported either 
by a properly completed sales invoice or an aircraft fuel exemption certif- 
icate in the form prescribed in subdivision (g)(2). If a sales invoice is 
used, it must show the purchaser's name and address, the aircraft identifi- 
cation number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales of motor vehicle fuel de- 
livered into the purchaser's storage facilities or receptacles other than the 
fuel tanks of aircraft, for use in propelling aircraft shall be supported by 
an aircraft fuel exemption certificate and an invoice. An exemption cer- 
tificate in substantially the following form and signed by the purchaser 
shall be retained by the seller as evidence to support such exempt sales. 
The exemption certificate will be valid until revoked in writing by the 
purchaser. 
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Exemption Certificate for Motor Veiiicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases of motor vehicle fuel (other than aircraft jet fuel) for use in 
propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below: that the motor vehicle 

fuel which I shall purchase from , will be 

used in propelling aircraft: and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling aircraft, it is understood that 
I am required by the Sales and Use Tax Law to report and pay tax measured by the purchase price of such fuel. This 
certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 
Address: 



Phone Number: 



Signature: Date: 

(Signature of Authorized Agent) 

Title: 



(Owner, Partner, Purchasing Agent, etc.) 
Seller's Permit No. (if any): 



Identification Numbers of Aircraft Owned or Operated 



(h) Certificate for Exclusion of Federal Excise Taxes from Measure of (1 ) The certificate prescribed below shall relieve the seller from liabil- 

Tax. Sellers of gasoline, diesel or jet fuel for which the purchaser claims ity for any tax due only if it is timely taken in good faith. A certificate will 
exclusion from the measure of tax under subdivision (c)(2)(D) or be considered timely if it is taken at any time before the seller bills the 
(c)(2)(E) shall secure from the purchaser and retain a certificate in sub- purchaser for the property, or any time within the seller's normal billing 
stantially the form prescribed in subdivision (h)(1). and payment cycle, or any time at or prior to delivery of property to the 

purchaser. The certificate will be vahd until revoked in wridng by the 

purchaser. 
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Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This ccrlificate may be issued by a purchaser whose entire fuel purchase is entitled to a direct refund or credit for the 
federal excise taxes for income tax purposes. This certificate entitles the seller to exclude the amount of federal excise 
taxes imposed on fuel purchases from the measure of sales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my income tax for the federal 
excise tax paid pursuant to Internal Revenue Code Section 4081 or 4091 for the gasoline/diesel/jet fuel I shall pur- 
chase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit against my income tax 
or if I do not receive such refund or credit, it is understood I am required by the Sales and Use Tax Law to report and 
pay tax measured by the amount of federal excise tax paid to the extent the seller has not remitted sales or use tax 
measured by that amount. This certificate is valid until revoked in writing by the purchaser. 



Purchaser: 
Address: 



(Company Name) 



Phone Number: 



Signature: 



Date: 



(Signature of Authorized Agent) 



Tide: 



(Owner, Partner, Purchasing Agent, etc.) 



Seller's Permit No. (if any): 



(2) Any person, including any officer or employee of a corporation 
who gives the certificate described in subdivision (h)(1) and who knows 
at the time of purchase that he or she is not entitled to either a direct refund 
or credit against his or her income tax is liable to the state for the amount 
of sales or use tax that would be due had he or she not given the certificate. 
In addition to the tax, interest, and other penalties, the person is liable for 
a penalty of 10 percent of the tax or five hundred dollars ($500), whichev- 
er is greater, for purchases made for personal gain or to evade payment 
of taxes. 

(i) Alternate Certificate for Exclusion of Federal Excise Taxes from 
Measure of Tax. On and after January 1, 2001, a purchaser of gasoline, 
diesel, or jet fuel who is qualified under subdivision (i)(l) may issue a 
certificate in substantially the form set forth in subdivision (i)(3) to the 
seller of that fuel. A seller who takes and retains such certificate shall be 
relieved of Uability for tax due measured by the federal excise taxes im- 
posed pursuant to Section 4081 or 4091 of the Internal Revenue Code on 
the fuel sold under the certificate, provided the cerdficate is timely taken 
in good faith. A cerdficate will be considered timely if it is taken at any 
time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or 
prior to delivery of property to the purchaser. The certificate will be valid 
until revoked in writing by the purchaser. 

( 1 ) A purchaser is qualified and may issue a certificate under subdivi- 
sion (i) if satisfying all the following requirements: 

(A) The purchaser was endtled to either a direct refund or credit 
against his or her income tax for the federal excise tax imposed pursuant 
to Section 4081 or 4091 of the Internal Revenue Code for more than 50 
percent of all the purchaser's purchases of gasoline, diesel, and jet fuel 
during the prior calendar year on an aggregate basis. A purchaser who 



was endded to a direct refund or credit against his or her income tax for 
the federal excise tax imposed pursuant to Secdon 4081 or 4091 of the 
Internal Revenue Code for more than 50 percent of that purchaser's pur- 
chases of one type of fuel, e.g., diesel, but not more than 50 percent of 
all that purchaser' s purchases of gasoline, diesel, and jet fuel on an aggre- 
gate basis is not a qualified purchaser, and may not issue a certificate un- 
der this subdivision, for any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substandally the same as during 
the prior calendar year whereby the purchaser reasonably expects to be 
endtled to either a direct refund or credit against his or her income tax for 
the federal excise tax imposed pursuant to Secdon 408 1 or 409 1 of the 
Internal Revenue Code for more than 50 percent of the purchaser's pur- 
chases of gasoline, diesel, and jet fuel on an aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

(2) With respect to any fuel purchased under the certificate which is 
used in a manner whereby the purchaser is not endded to a direct refund 
or credit against his or her income tax of the federal excise tax imposed 
pursuant to Section 4081 or 4091 of the Internal Revenue Code, the pur- 
chaser is liable for use tax on the amount of that federal excise tax. The 
purchaser must report and pay such use tax with the purchaser's return 
for the period in which the fuel was used. A certificate may not be issued 
under this subdivision when the purchaser knows that all of the fuel that 
would be purchased under the certificate will be used in a manner where- 
by the purchaser is not endded to a direct refund or credit against his or 
her income tax of the federal excise tax imposed pursuant to Secdon 408 1 
or 4091 of the Internal Revenue Code. 

(3) A cerdficate issued under this subdivision shall be in substandally 
the following form: 
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Revenue and Taxation Code Section 6245.5 Certificate for the 
Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases of gasoHne, diesel, or jet fuel by a purchaser who meets all the required condi- 
tions. This certificate entitles the seller to exclude the amount of federal excise taxes imposed on such fuel purchases 
from the measure of sales and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1 . 1 was entitled to either a direct refund or credit against my income tax for the federal excise tax imposed pur- 
suant to Section 4081 or 4091 of the Internal Revenue Code for more than 50 percent of my purchases of gasoline, 
diesel, and jet fuel on an aggregate basis during the prior calendar year. 

2. My business remains substantially the same as during the prior calender year such that I reasonably expect to 
be entitled to either a direct refund or credit against my income tax for the federal excise tax imposed pursuant to 
Section 4081 or 4091 of the Internal Revenue Code for more than 50 percent of my purchases of gasoline, diesel, 
or jet fuel on an aggregate basis. 

3. 1 hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund or credit against my in- 
come tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code, or if I 
do not receive such refund or credit, I will report and pay tax, measured by the amount of the federal excise tax that 
had been paid in connection with that fuel, with my return for the period on which the fuel is used. This certificate 
is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 
Address: 

Signature: Date: 

(Signature of Authorized Agent) 

Phone Number: 

Title: 



(Owner, Partner, Purchasing Agent, etc.) 
Seller's Permit No. (if any): 



13. Amendment of subsections (b) and (d) filed 8-29-91 as an emergency; opera- 

Note: Authority cited: Section 7051. Revenue and Taxation Code. Reference: ^ive 8-29-91 (Register 92 No. 1). A Certificate of Compliance must be trans- 

Sections6011, 6012, 6245.5. 6357,6357.5,6385 and 6423.RevenueandTaxation ™"e^ ^^ O^^ withm 120 days or emergency language will be repealed on 

Code. 1 2-2 /-91. 

HniTHDv ^'^^ Certificate of Compliance as to 8-29-91 order, including editorial correction 

™^'^^^ of subsection (d), transmitted to OAL 12-12-91 and filed 1-3-92 (Register 92, 

1. Amendment of subsecdons (b), (c)(2)(A) and (d)(1) filed 12-2-75: designated j^j^ p-j 

effective 1-1-76 (Register 75, No. 49). For prior history, see Register 73, No. 15. Amendment of subsections (b)(l)-(2) and (d)-(f)(l)(B) filed 9-13-93; opera- 

2. Amendment ofsubsections (d)(1) and (g) filed 6-25-76; effective thirtieth day ,^^'^^_,.^°T\''"^-^ ^^^^'^'^^J' ^"; '^^^\ ,„ . ^, ,, ,„ 
thereafter (Register 76 No 26) 16. Editonal correction ot subsection (e) (Register 95, No. 48). 

3. Amendment of subsections (d) and (f)(1) filed 12-29-78; effective thirtieth day 17. Amendment filed 2-27-96; operative 3-28-96 (Register 96, No. 9). 
thereafter (Register 78, No. 52). 18. Change without regulatory effect amending subsections (c)(A) and (c)(2)(D), 

4. Amendment filed 12-22-80 as an emergency; effective upon filing (Register adding subsection (c)(2)(E), and amending subsection (h) filed 7-24-96 pur- 
80, No. 52). A Certificate ofCompliance must be transmitted to OAL within 120 suant to section \00, title 1, California Code of Regulations (Register 96, No. 
days or emergency language will be repealed on 4-21-81 . 30). 

5.OrderofRepealofl2-22-80orderfiledl2-26-80byOALpursuanttoGovem- 19 Amendment of section and Note filed 11-1-2001; operafive 12-1-2001 

ment Code secUon 1 1349.6 (Register 80, No. 52). (Register 2001, No. 44). 

6. Amendment filed 7-20-81 ; effective thutieth day thereafter (Register 81, No. 

30). §1598.1. Diesel Fuel Prepayment Exemption, 

7. Amendment of subsections (d) and (e) and repealer of subsecfion (i) filed f^\ Definitions. 

11-8-82; effecfive thirtieth day thereafter (Resister 82, No. 45). /iN^^n n j t • " . r r- j- 1 r 1 • . . .1 

■^ '' (1) Bulk deliveries mean transfers of diesel fuel into storage tanks 

8. Amendment filed 10-14-83; effective thirtieth day thereafter (Register 83, No. holdin» 500 eallons or more 

r, ^1- • . c .- • < x,^x,,^M X-, J ^ -^A OA yr^ ■ oa xt (2) "CaTdlock, keylock, Or othcr Unattended mechamsm" mcaHs aH utt- 

9. Editorial correction of subsection (c)(2)(B)l. filed 4-24-84 (Register 84, No. , , , / j^- ,- • ,-, 

J 7) attended, completely automated fueling station at which a purchaser ob- 

10. Amendment filed 5-1-85; effective thirtieth day thereafter (Register 85, No. ^ains diesel fuel through use of a coded card or key and an access code. 
18). Charges for sales of diesel fuel to customers are usually consolidated at 

1 1 . Amendment filed 6-7-90; operafive 7-7-90 (Register 90, No. 30). a central location and periodically invoiced to the purchaser. 

12. Editorial correction of prindng error in subsecdons (d), (g) and (h) (Register (3) A "diesel fuel consumer" or "diesel fuel consumers" mean a person 
91, No. 45). or persons that use diesel fuel in a manner that qualifies for the partial 
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sales and use tax exemption set forth in Revenue and Taxation Code sec- 
tion 6357. 1 and Regulation 1533.2, Diesel Fuel Used in Fanning Activi- 
ties or Food Processing. 

(4) "'Diesel fuel," for purposes of the imposition of the prepayment of 
sales tax, is defined in Revenue and Taxation Code section 6480(c) (by 
reference to Revenue and Taxation Code section 60022) and means any 
liquid that is commonly or commercially known or sold as a fuel that is 
suitable for use in a diesel-powered highway vehicle. A liquid meets this 
requirement if, without further processing or blending, the liquid has 
practical and commercial fitness for use in the engine of a diesel-pow- 
ered highway vehicle. However, a liquid does not possess this practical 
and commercial fitness solely by reason of its possible or rare use as a fuel 
in the engine of a diesel-powered highway vehicle. 

Diesel fuel does not include gasoline, kerosene, liquefied petroleum 
gas, natural gas in liquid or gaseous form, or alcohol. 

Diesel fuel does not include the water in a diesel fuel and water emul- 
sion of two immiscible liquids of diesel fuel and water, which emulsion 
contains an additive that causes the water droplets to remain suspended 
within the diesel fuel, provided the diesel fuel emulsion meets standards 
set by the California Air Resources Board. 

(5) "Qualified retailer" means a person who meets the requirements of 
subdivisions (b)(1) through (b)(5). 

(6) "Seller" means either the supplier or the wholesaler, as those terms 
are defined in Revenue and Taxation Code section 6480(c), that sells die- 
sel fuel to a qualified retailer. 

(7) "Total taxable sales" means the gross receipts from the sale of tan- 
gible personal property subject to tax, including sales of diesel fuel. 

(b) Application of Tax. Commencing on and after October 9, 2002, a 
seller of diesel fuel is not required to collect the prepayment of sales tax 
on that percentage of diesel fuel specified in the retailer's diesel fuel pre- 
payment exemption certificate that is otherwise required by Revenue and 
Taxation Code section 6480. 1 , provided the diesel fuel is sold to a retailer 
who: 

(1) Will resell the diesel fuel in the ordinary course of business, 

(2) Issues a diesel fuel prepayment exemption certificate to the seller 
as set forth in subdivision (c), 

(3) Sells diesel fuel to a diesel fuel consumer, 

(4) During the calendar year immediately preceding any purchases of 
diesel fuel, sold diesel fuel to diesel fuel consumers in which the gross 
receipts from such sales exceeded 25 percent of that retailer's total tax- 
able sales, and 

(5) Sold more than 50% of its diesel fuel through bulk deliveries or 
through a cardlock, keylock, or other unattended mechanism, or both. 

For purposes of calculating the percentages set forth in subdivision 
(b)(4) above, the numerator shall be the sum total of amounts entered on 
Form BOE 401 GS line 10(e)(4) {Amount Subject to the Diesel Fuel Used 
in Fanning and Food Processing Exemption) for each return filed during 
the preceding calendar year and the denominator shall be the sum total 
of amounts entered on line 14(a) (Transactions Subject to County Tax) 
for each return filed during the preceding calendar year. 

(c) Prepayment Exemption Certificate. 

( 1 ) In General. A seller of diesel fuel who takes a diesel fuel prepay- 
ment exemption certificate timely and in good faith, as defined in subdi- 
vision (c)(5), from a qualified retailer, is relieved from the liability for the 
sales tax prepayment subject to the exemption under this regulation, or 
the duty of collecting the sales tax prepayment subject to exemption un- 
der this regulation. A diesel fuel prepayment exemption certificate will 
be considered timely if it is taken any time before the seller bills the quali- 
fied retailer for the diesel fuel, any time within the seller's normal billing 
or payment cycle, or any time at or prior to delivery of the diesel fuel to 
the qualified retailer. A diesel fuel prepayment exemption certificate 
which is not taken fimely will not relieve the seller of the liability for the 
sales tax prepayment excluded by the exemption; however, the seller 
may present satisfactory evidence to the Board that the seller sold the die- 
sel fuel to a qualified retailer. A diesel fuel prepayment exemption under 
this part shall not be allowed unless the seller claims the exemption on 



its sales and use tax return for the reporting period during which the trans- 
action subject to the diesel fuel prepayment exemption occurred. The die- 
sel fuel prepayment exemption certificate form set forth in the Appendix 
may be used to claim the diesel fuel prepayment exemption. 

(2) Blanket Prepayment Exemption Certificate. In lieu of requiring a 
diesel fuel prepayment exemption certificate for each transaction, a qual- 
ified retailer may issue a blanket diesel fuel prepayment exemption cer- 
tificate. The diesel fuel prepayment exemption certificate form set forth 
in the Appendix may be used as a blanket diesel fuel prepayment exemp- 
tion certificate. The diesel fuel prepayment exemption certificate in the 
Appendix may also be used as a specific diesel fuel prepayment exemp- 
tion certificate if the qualified retailer provides the purchase order or 
sales invoice number and a precise description of the property being pur- 
chased. A blanket diesel fuel prepayment exemption certificate is only 
valid during the calendar year in which it is provided to the seller. 

(3) Form of Prepayment Exemption Certificate. Any document, such 
as a letter or purchase order, timely provided by the qualified retailer to 
the seller will be regarded as a diesel fuel prepayment exemption certifi- 
cate with respect to the sale of diesel fuel if it contains all of the following 
essential elements: 

(A) The signature of the qualified retailer, qualified retailer's em- 
ployee, or authorized representative of the qualified retailer. 

(B) The name, address and telephone number of the qualified retailer. 

(C) The number of the seller's permit held by the qualified retailer. 

(D) A statement setting forth the requirements of subdivisions (b)(1) 
through (b)(5). 

(E) A statement of what percentage of total diesel fuel purchases will 
be resold to diesel fuel consumers. 

(F) Date of execution of document. 

(4) RetenUon and Availability of Prepayment Exempfion Certificates. 
A seller must retain each diesel fuel prepayment exemption certificate re- 
ceived from a qualified retailer who purchases diesel fuel for resale to 
diesel fuel consumers for a period of not less than four years from the date 
on which the qualified retailer claims an exemption for sales tax prepay- 
ment based on the diesel fuel prepayment exemption certificate. The 
Board may require, within 45 days of the Board's request, sellers to pro- 
vide the Board access to any and all diesel fuel prepayment exemption 
cerfificates, or copies thereof, accepted for the purposes of supporting the 
diesel fuel prepayment exemption. 

(5) Good Faith. A seller will be presumed to have taken a diesel fuel 
prepayment exemption certificate in good faith in the absence of evi- 
dence to the contrary. However, a diesel fuel prepayment exemption cer- 
tificate cannot be accepted in good faith where the seller has knowledge 
that the diesel fuel will not be sold to a retailer who meets the require- 
ments of subdivisions (b)(1) through (b)(5), will not otherwise be used 
by diesel fuel consumers, or that the percentage listed on the exemption 
certificate for sales tax prepayment is inaccurate. A blanket diesel fuel 
prepayment exemption certificate utilized for sales occurring in a subse- 
quent calendar year in which the blanket diesel fuel prepayment exemp- 
tion certificate was initially provided to the seller is not accepted in good 
faith for sales occurring in that subsequent calendar year. 

(d) Retailer's Liability for the Payment of Tax. 

(1) A qualified retailer providing a diesel fuel prepayment exemption 
cerfificate pursuant to subdivision (c) is liable for the taxes imposed by 
the Bradley-Bums Uniform Local Sales and Use Tax Law, the Transac- 
tions and Use Tax Law, and the tax that is imposed under Revenue and 
Taxation Code secUon 6051.2 or 6201.2, or under section 35 of arUcle 
XIII of the California Constitution on the sale of diesel fuel to diesel fuel 
consumers. 

(2) A qualified retailer providing a diesel fuel prepayment exemption 
certificate pursuant to subdivision (c) is liable for sales tax on any portion 
of the gross receipts derived from the sale of diesel fuel that is not sold 
to diesel fuel consumers. 

(3) A qualified retailer that is liable for the tax under the provisions of 
subdivisions (d)(1) or (d)(2) shall report and pay that tax with the sales 
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and use tax return filed for the reporting period during whicli tlie qualified 
retailer sells the diesel fuel. 

(e) Improper Use of Prepayment Exemption Certificate. Any person 
who gives a diesel fuel prepayment exemption certificate pursuant to this 
regulation for the purpose of evading the prepayment of sales tax on sales 
of diesel fuel that he or she knows at the time of sale do not qualify for 
the diesel fuel prepayment exemption is guilty of a misdemeanor punish- 
able as provided in Revenue and Taxation Code section 7153. In addi- 
tion, such person shall be liable to the state for a penalty of one thousand 
dollars ($ 1 ,000) for each diesel fuel prepayment exemption certificate is- 
sued for personal gain or to evade the prepayment of sales lax. 

(f) Records. Adequate and complete records must be maintained by 
the seller and qualified retailer as evidence that the diesel fuel qualifies 
for the diesel fuel prepayment exemption. 

(g) Operative Date. This regulation is operative as of October 9, 2002. 
NOTE: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6357.1, 6480, 6480.1 and 6480.3, Revenue and Taxation Code. 

History 

1. New section filed 12-22-2003; operative 10-9-2002 pursuant to Revenue and 
Taxation Code section 7051 (Register 2003, No. 52). 

§ 1598.5. Organic Fuels and Waste Byproducts Used for 
Fuel Purposes. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6358.1, Revenue and Taxation Code. 



History 

1 . New section filed 12-22-80 as an emergency; effective upon filing (Register 
80, No. 52). A Certificate of Compliance must be transmitted to OAL within 1 20 
days or emergency language will be repealed on 4-21-81 . 

2 . Order of Repeal of 1 2-22-80 order filed 1 2-26-80 by OAL pursuant to Govern- 
ment Code Section 1 1349.6 (Register 80, No. 52). 

§ 1599. Coins and Bullion. 

(a) General. 

( 1 ) Sales of Coins. The transfer of coins for use solely as a medium of 
exchange, i.e., as legal tender, is not subject to tax even though the trans- 
feree pays an amount exceeding the face amount. For example, tax does 
not apply to a transaction whereby a coin changer returns only 95 cents 
on a dollar. On the other hand, tax does apply to sales of coins as collec- 
tor's items or as an investment, except as otherwise specified in this regu- 
lation. 

(2) Sales of Gold or Silver Bullion. Tax applies to sales of gold or silver 
bullion except as provided in subdivision (a)(3) below. 

(3) Sales in Bulk of Monetized Bullion, Nonmonetized Gold or Silver 
Bullion, and Numismatic Coins. Sales in bulk of "monetized bullion," 
nonmonetized gold or silver bullion, and numismatic coins which sales 
are substantially equivalent to transactions in securities or commodities 
through a national secuiilies or commodities exchange, are exempt from 
both the sales tax and the use tax. The exemption for sales in bulk of non- 
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monetized gold or silver bullion and numismatic coins is effective with 
respect to sales occurring on and after January 1 , 1 986. 

"Monetized bullion" means coins or other forms of money manufac- 
tured of gold, silver, or other metal and heretofore, now. or hereafter used 
as a medium of exchange under the laws of this state, the United States, 
or any foreign nation. The medium of exchange must have had a legal sta- 
tus equivalent to legal tender. 

Effective September 28, 1 983, "monetized bullion" includes gold me- 
dallions staick under authority of the American Arts Gold Medallion Act 
(Title IV of Public Law 95-630). 

Nonmonetized bullion means gold or silver which has been smelted 
or refined and has a value dependent primarily upon its gold or silver con- 
tent and not upon its form. 

Neither the sales tax nor the use tax applies to sales of "monetized bul- 
lion." nonmonetized gold or silver bulUon, and numismatic coins pro- 
vided the following conditions are met: 

(A) The sale is in bulk amount. A sale in bulk occurs if the total market 
value of the monetized bullion, nonmonetized gold or silver bullion, and 
numismatic coins sold in a single transaction is $ 1 ,000 or more or is equal 
to or exceeds the adjusted amount as computed by Revenue and Taxation 
Code Section 6355. For purposes of this regulation, market value means 
sales price as defined in Section 601 1 of the Sales and Use Tax Law. 

(B) The sale is by or through a person registered pursuant to the Com- 
modity Exchange Act (7 U.S.C. Sec. 1 et seq.) or not required to be regis- 
tered under the Commodity Exchange Act. 

(4) Sales of Commemorative "California Gold" Medallions. Effective 
September 27, 1985, tax does not apply to the sale of or the storage, use. 
or other consumption in this state of commemorative "California Gold" 
medallions produced and sold in accordance with Chapter 25 (commenc- 
ing with Section 755 1 ) of Division 7 of Title 1 of the Government Code. 

(b) Application of Tax to Specific Types of Transactions. 

( 1 ) Options to Buy. "Options to buy" are contracts in which the seller 
agrees to sell specified property, usually at a predetermined price, while 
the buyer obtains the right but not the duty to purchase the property. Ac- 
cordingly, the "buyer" has the option to purchase the property but may 
decide not to purchase without breaching the contract. A sale happens if 
the buyer exercises his or her option to purchase the property and tax ap- 
plies at the time the option is exercised unless the sale is otherwise ex- 
empt. On the other hand, if the option is not exercised, no sale happens 
and no tax applies. 

(2) Options to Sell. "Options to sell" are contracts in which the buyer 
agrees to buy specified property, usually at a predetermined price, while 
the seller obtains the right but not the duty to sell the property. A sale hap- 
pens if the option is exercised and tax applies unless otherwise exempt. 

(3) Future Sales and Purchases. A contract to sell and buy goods in the 
future obligates the seller to sell and the buyer to buy goods at a particular 
time in the future. The price of the goods is usually set at the time of con- 
tracting, but neither the title nor possession of the goods is then trans- 
ferred. If the title (or the possession in lieu of title) is later transferred, the 
sale happens, and tax applies unless the sale is otherwise exempt. Howev- 
er, the seller and the buyer or their assignees may agree to cancel the con- 
tract before performance. If they do so, no sale happens and no tax ap- 
plies. "Future" sales do not include present sales of tangible personal 
property for future delivery. 

(4) Present Sales for Future Delivery. A present sale for future delivery 
is a contract in which the title is intended to pass from seller to buyer at 
the time the contract is entered but the seller is not obligated to deliver 
possession of the goods until some future date. The sale happens when 
title passes and tax applies unless the sale is otherwise exempt. 

(5 ) Credit Transactions. When a consumer makes a down payment and 
enters a contract for the purchase of coins, the parties may regard it as a 
credit transaction. But the sale may or may not happen at the time the 
"credit" is extended. 

In some instances, the buyer receives a loan of the balance of the pur- 
chase price, and the title to the coins is transferred to the buyer. But the 



creditor, who may be the buyer's broker or the seller, retains possession 
of the property owned by the buyer as collateral for the loan to him or her. 
The buyer's creditor has the power to sell the buyer's property and pay 
off the loan if the market price of the property falls and approaches the 
amount of the loan. Often the broker or seller has power to repledge the 
property to his or her creditor to secure a loan to him or her. In any event 
a sale of tangible personal property to the consumer happens and tax ap- 
plies unless otherwise exempt. These transactions are usually referred to 
as "margin" or "margined" purchases. 

In other instances, the contract conditions the passage of title to the 
goods to the buyer on his or her payment of the full purchase price (condi- 
tional sales contract). The seller does not deliver possession of the goods 
until the payment of the full purchase price. Under this arrangement nei- 
ther title nor possession in lieu of title can pass until full payment, and so 
a sale cannot happen until then. The seller and the buyer can agree to can- 
cel the contract before title passes to the buyer and so no sale may ever 
happen under the contract. But if the title does pass after full payment, 
the sale happens and tax applies unless otherwise exempt. Because the 
seller may hold goods for the buyer, and the market price of the goods 
may fluctuate, the seller may regard the contract as an extension of credit 
to the buyer or may refer to the transaction as a "margin" or "margined" 
purchase. 

Other "credit" arrangements are possible. Each transaction must be 
examined to determine if or when a sale or purchase happened. 

(6) Fees. "Fees" charged by a seller for services in connection with the 
sale of coins, silver and gold bullion, or other precious metals are a part 
of the sales price of the property with the exception of insurance, interest, 
finance and carrying charges as provided in Regulation 1641 (18 CCR 
1641) with respect to credit sales. 

(7) Interstate Sales. The same rules with respect to interstate sales that 
are applicable to sales and purchases of other tangible personal property 
also apply to sales of coins, silver and gold bullion, and other precious 
metals. 

(c) Purchase of Coins and Bullion as Investment. Purchases of coins 
and bullion as investments are purchases at retail. It is immaterial that a 
gain, benefit, or advantage may not be realized until the resale of the 
coins and bullion. A resale certificate may not be issued for purchases for 
this purpose. 

A person purporting to hold coins or bullion solely for resale in the reg- 
ular course of business must be able to prove that they actively engage 
in business as a seller of coins and bullion. The following are some exam- 
ples of relevant evidence: 

(1) The number, scope, and character of the person's purchases and 
sales of coins or bullion. 

(2) Evidence of the person's continuing efforts to advertise and sell 
coins or bullion. 

(3) Evidence that the person held out to the public that they were en- 
gaged in business as a seller of coins or bullion at an identified place of 
business. 

(4) The manner in which income from transactions in coins or bullion 
was reported by that person for income tax purposes. 

(5) Whether a local business license was issued to that person to en- 
gage in sales of coins or bullion. 

Sellers' permits may be held only by persons actively engaging in the 

business of selling tangible personal property. 

Note.- Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6007, 6008, 6009, 601 1, 6354 and 6355, Revenue and Taxation Code. 

History 

1. New section filed 4-29-75; effective thirtieth day thereafter (Register 75, No. 
18). 

2. Amendment of subsection (a)(4)(A) filed 8-8-78; effecUve thirtieth day there- 
after (Register 78, No. 32). 

3. Amendment filed 3-3-80 as an emergency: effective upon filing (Register 80, 
No. 10). A Certificate of Compliance must be filed within 120 days oremergcn- 
cy language will be repealed on 7-2-80. 

4. Certificate of Compliance filed 6-17-80 (Register 80, No. 25). 



Page 119 



Register 2007, No. 10; 3-9-2007 



§1602 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



5. Amendment of subsection (a) filed 7-20-81; effective thirtieth day thereafter 
(Register 81, No. 30). 

6. Amendment of subsection (a) filed 7-26-84: effective thirtieth day thereafter 
(Register 84, No. 30). 

7. Amendment of subsection (a) filed 6-5-86; effective thirtieth day thereafter 
(Register86, No. 23). 

8. Amendment of subsection (a) (4) filed 5-9-88; operative 6-8-88 (Resister 88, 
No. 20). 

9. Change without regidatory effect amending subsections (a)(3)(A), (b)(1), (5) 
and (6), (c) and (c)(3) filed 1 1-16-94 pursuant to section 100. title 1, California 
Code of Regulations (Register 94, No. 46). 



Article 8. Food Products and Meals 

§ 1 602. Food Products. 

(a) In General. Tax does not apply to sales of food products for human 
consumption except as provided in Regulations 1503, 1574, and 1603. 
(Grocers, in particular, should note that tax applies to sales of "hot pre- 
pared food products" as provided in Regulation 1603(e).) 

( 1 ) "Food products" iticlude cereal and cereal products, including malt 
and malt extracts, milk and milk products, including ice cream, ice milk 
and ice cream and ice milk novelties, sherbets, imitation ice cream and 
imitation ice milk, dried milk products, sugar of milk, milk shakes, 
malted milks, and any other similar type beverages composed at least in 
part of milk or a milk product and requiring the use of milk or a milk prod- 
uct in their preparation, oleomargarine, meat and meat products, fish and 
fish products, eggs and egg products, vegetables and vegetable products, 
including dehydrated vegetables, fruit and fruit products, spices and salt, 
coffee and coffee substitutes, tea, cocoa and cocoa products, sugar and 
sugar products, baby foods, bakery products, marshmallows, baking 
powder, baking soda, cream of tartar, coconut, flavoring extracts, flour, 
gelatine, jelly powders, mustard, nuts, peanut butter, sauces, soups, syr- 
ups (for use as an ingredient of, or upon, food products as defined herein), 
yeast cakes, olive oil, bouillon cubes, meat extracts, popcorn, honey, 
jams, jellies, certo, mayonnaise, and flavored ice products, including 
popsicles and snow cones. "Food products" include candy, confection- 
ery, and chewing gum. 

(2) "Food products" include all fruit juices, vegetable juices, and other 
beverages, whether liquid or frozen, including all beverages composed 
in part of fruit or vegetable juice and concentrates, powders, or other 
bases for such beverages, and noncarbonated and noneffervescent 
bottled water [intended for human consumption regardless of the method 
of delivery]. "Food products" does not include carbonated or efferves- 
cent bottled waters, spirituous, malt or vinous liquors, or carbonated bev- 
erages. 

Sales of purified drinking water through vending machines or outlets 
in retail stores where the water enters the machine or outlet through local 
supply lines and is dispensed into the customer's own containers are ex- 
empt under Revenue and Taxation Code section 6353. 

Tax does not apply to sales of water in bulk quantities of 50 gallons or 
more to an individual for use in a residence when that residence is not 
serviced by lines, mains or pipes. 

(3) "Food products" do not include medicines, cough drops, mineral 
oils, cigarettes, cigars, tobacco, coloring extract, ice, and dog, cat, bird 
and other animal foods. 

(4) "Food products" do not include any product for human consump- 
tion in liquid, powdered, granular, tablet, capsule, lozenge, or pill form 

(A) which is described on its package or label as a food supplement, food 
adjunct, dietary supplement, or dietary adjunct, and to any such product 

(B) which is prescribed or designed to remedy specific dietary deficien- 
cies or to increase or decrease generally one or more of the following 
areas of human nutrition: 

1. Vitamins 

2. Proteins 

3. Minerals 

4. Caloric intake 



In determining whether a product falls within category (B). it is impor- 
tant whether the manufacturer has specially mixed or compounded ingre- 
dients for the purpose of providing a high nutritional source. For exam- 
ple, protein supplements and vitamin pills are taxable as food 
supplements. 

Other items, such as cod liver oil, halibut liver oil, and wheat germ oil, 
are considered dietary supplements and thus subject to tax even though 
not specially compounded. However, unusual foods such as brewer's 
yeast, wheat germ and seaweed are not subject to tax except when their 
label states they are a food supplement or the equivalent. Finally, the 
compounding of nutritional elements in items traditionally accepted as 
food does not make them taxable, e.g.. vitamin-enriched milk and high 
protein flour. 

Tax. however, does not apply to any such products which either are 
exempted by Revenue and Taxation Code Section 6369, respecting pre- 
scription medicines, or are complete dietary foods providing the user in 
the recommended daily dosage with substantial amounts of vitamins, 
proteins, minerals and foods providing adequate caloric intake. An ex- 
ample of the latter is a food daily providing the user with the following: 

1 . 70 grams of high quality protein 

2. 900 calories 

3. Minimum daily requirements as established by the regulations of 
the Federal Food and Drug Administration of the following vitamins: A, 
B 1 , C, D. Riboflavin, and Niacin or Niacinamide; and the following min- 
erals: Calcium. Phosphorus. Iron and Iodine. 

(b) Sales of Combination Packages. When a package contains both 
food products (e.g., dried fruit) and nonfood products (e.g., wine or toys) 
the application of tax depends upon the essential character of the com- 
plete package. If more than 1 percent of the retail value of the complete 
package, exclusive of the container, represents the value of the nonfood 
products, a segregation must be made if the retailer has documentation 
that would establish the cost of the individual component parts of the 
package, with the tax measured by the retail selling price of such nonfood 
products. 

When the retailer does not have documentation that would establish 
the cost of the individual component parts of the package, and the pack- 
age consists of nonfood products whose retail selling price would exceed 
10 percent of the retail selling price for the entire package, exclusive of 
the container, the tax may be measured by the retail selling price of the 
entire package. 

If the retail value of the nonfood products is 10 percent or less, exclu- 
sive of the container, and the retail value of the container is 50 percent 
or less of the retail value of the entire package, the selling price of the en- 
tire package is not subject to tax. 

(c) Sales of Non-Edible Decorations. When the sale of a cake or other 
bakery good for a single price includes non-edible decorations, the ap- 
plication of tax depends upon the value of the non-edible merchandise 
versus the value of the cake or bakery good. If more than 50 percent of 
the total retail value of the cake or bakery good represents the value of 
non-edible decorations, a segregation must be made and the tax mea- 
sured by the retail selling price of such non-edible decorations. If the 
price of the non-edible decoration is separately stated, then tax applies 
to such charge. 

(d) Food Products Processed by the Consumer. A commodity included 
in the term "food products" under Revenue and Taxation Code Section 
6359 may be sold to a consumer to be processed and incorporated into 
a product which is for human consumption but which is excluded from 
the term "food products." For example, grapes may be sold to be used in 
making wine for consumption and not for resale. If the commodity sold 
to the consumer is included in the term "food products" and if the product 
into which it is incorporated is for human consumption, the sale of the 
commodity is within the exemption provided by this section. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 609 1 , 6353 and 6359, Revenue and Taxation Code; and Article XIII, Sec- 
tion 34, California Constitution. 
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History 

1 . Repealer of subsection (e) filed 5-24-73; effective thirtieth day thereafter (Reg- 
ister 73, No. 21 ). For prior history, see Register 72, No. 9. 

2. Amendment filed 9-27-73; effective thirtieth day thereafter (Resister 73, No. 
39). 

3. Amendment of subsection (a) filed 10-2-81; effective thirtieth day thereafter 
(Register 81. No. 40). 

4. Amendment of subsection (a)(2) filed 5-1-85; effective thirtieth day thereafter 
(Register 85, No. 18). 

5. Amendment of subsections (a) and (b) and Noti-; filed 8-30-91 as an emergen- 
cy; operative 8-30-91 (Register 92, No. 1). A Certificate of Compliance must 
be transmitted to OAL by 12-30-91 or emergency language will be repealed by 
operation of law on the following day. 

6. Certificate of Compliance including amendments as to 8-30-91 order trans- 
mitted to OAL 12-20-91 and filed 1-21-92 (Register 92, No. 13). 

7. Change without regulatory effect amending subsections (a)-(a)(4), repealer of 
subsection (a)(4)(C) and subsection redesignation. and amendment of subsec- 
tions (a)(4)(E), (b) and Noth filed 9-29-94 pursuant to section 100, title 1, Cali- 
fornia Code of Regulations (Register 94, No. 39). 

8. New subsection (c) and subsection relettering filed 5-1 3-99; operative 6-1 2-99 
(Register 99, No. 20). 

9. Amendment of section and NoTK filed 3-8-2007; operative 4-7-2007 (Register 
2007, No. 10). 



§ 1602.5. Reporting Methods for Grocers. 

(a) Food Products Exemption — In General. Tax does not apply to sales 
of food products for human consumption. Accurate and complete records 
of all purchases and sales of tangible personal property must be kept to 
verify all exemptions claimed as sales of exempt food products. 

In preparing returns, grocers may use any method of determining the 
amount of their sales of exempt food products which does not result in 
an overstatement of the exemption. Grocers must be prepared to demon- 
strate by records which can be verified by audit that the method used 
properly reflects their sales of exempt food products. 

(b) Reporting Methods. 

( 1 ) Purchase-Ratio Method. One method which may be used is the 
purchase-ratio method sometimes referred to as the "grocer's formula." 
Under this method, grocers may claim as sales of exempt food products 
that proportion of their total gross receipts from the sale of "grocery 
items" that the amount of their purchases of exempt food products bears 
to their total purchases of grocery items. 

If the grocer elects to use the purchase-ratio method of reporting, the 
following criteria should be followed: 

(A) The purchase-ratio method may be used only by grocers and only 
with respect to sales of "grocery items." 

(B) Grocers selling clothes, furniture, hardware, farm implements, 
distilled spirits, drug sundries, cosmetics, body deodorants, sporting 
goods, auto parts, cameras, electrical supplies, appliances, books, pot- 
tery, dishes, film, flower and garden seeds, nursery stock, fertilizers, 
flowers, fuel and lubricants, glassware, stationery supplies, pet supplies 
(other than pet food), school supplies, silverware, sun glasses, toys and 
other similar property should not include the purchases and sales of such 
items in the purchase-ratio method. These items are referred to as "non- 
grocery taxable" items. 

When the purchase-ratio method is used for reporting purposes and 
sales of nongrocery taxable items are computed by the retail extension 
or markup method, the computation of nongrocery taxable sales should 
include adjustments for beginning and ending inventories of these items 
and may include adjustments for shrinkage as specified in (d) below. 

(C) Grocers selling gasoline, feed for farm animals, farm fertilizers or 
who operate a snack bar or restaurant, or sell hot prepared food should 
not include the purchases and sales of such items or operations in the pur- 
chase-ratio method. 

(D) The purchases and sales of meat, fruit, produce, delicatessen (ex- 
cept hot prepared food or food sold for immediate consumption at facili- 
ties provided by the grocer), beverage (except distilled spirits in the li- 
quor department) and bakery departments must be included in the 
purchase-ratio method if these departments are operated by the grocer. 

(E) The records should be complete and adequate and all sales and pur- 
chases should be properly accounted for in the records. All purchases of 



exempt food products, grocery taxable items and nongrocery taxable 
items should be segregated into their respective classifications. 

(F) The following definitions apply to the purchase-ratio method: 

1 . "Exempt food products" means those items generally described as 
food products in Section 6359 and Regulation 1602. If grocers are uncer- 
tain as to the classification of any product, they should contact the nearest 
board office. 

2. "Total gross receipts from the sale of grocery items" means the total 
amount of the sales price of all exempt food products and taxable grocery 
items, including sales tax reimbursement, ainounts receivable from man- 
ufacturers, or others, for coupons (excltiding any handling allowances) 
redeemed by customers, and the face value of federal food stamps. The 
term does not include receipts from sales of those items described in 
(b)(1)(B), above, which are coinmonly referred to as "nongrocery tax- 
able items." or from those sales described in (b)(1)(C). above (gasoline, 
snack bar. etc.). It does not include amounts which represent "deposits," 
as defined in Regulation 1589, e.g., bottle deposits. When deposits are 
not segregated, it will be presuined, and in the absence of evidence to the 
contrary, that the total deposits received are equal to the deposits re- 
funded. 

3. "Grocery items" means exempt food products and taxable items oth- 
er than those generally classified under (b)(1)(B) and (b)(1)(C), above. 

4. "Purchases" means the actual amount which a grocer is required to 
pay to the suppliers of merchandise, net of any cash discounts, volume 
rebates or quantity discounts and promotional allowances. The term does 
not include the cost of transportation, processing, manufacturing, ware- 
housing, and other costs, if these operations are self-performed. It does 
not include the cost of operating supplies such as wrapping materials, pa- 
per bags, string, or similar items. It does not include amounts which rep- 
resent "deposits," as defined in Regulation 1589. e.g., bottle deposits (see 
(b)(l)(F)2., above). If deposits are not segregated, it will be presumed, 
in the absence of evidence to the contrary, that the amount deposited with 
the supplier is equal to the credit received for bottles returned by the gro- 
cer. 

A. As used herein, the term "cash discount" means a reduction from 
the invoice price which is allowed the grocer for prompt payment. 

B. As used herein, the term "volume rebate or quantity discount" 
means an allowance or reduction of the price for volume purchases based 
on the number of units purchased or sold. Such rebates or discounts nor- 
mally are obtained without any specific contractual obligation upon the 
part of the grocer to advertise or otherwise promote sales of the products 
purchased. The term does not include patronage dividends distributed to 
members by nonprofit cooperatives pursuant to Section 1 2805 of the 
Corporations Code, or rebates which constitute a distribution of profits 
to members or stockholders. 

C. As used herein, the term "promotional allowance" means an allow- 
ance in the nature of a reduction of the price to the grocer, based on the 
number of units sold or purchased during a promotional period. The al- 
lowance is directly related to units sold or purchased although some addi- 
tional promotional expense may be incurred by the grocer. Normally, 
grocers would feature the product in their advertising, although they may 
or may not be contractually obligated to do so. The retail price of the 
product may or may not be lowered during a promotional period. 

The term does not include display or other merchandising plan allow- 
ances or payments which are based on agreements to provide shelf space 
for a price not related to volume of purchases, or cooperative advertising 
allowances which are based on a national line rate for advertising and are 
not directly related to volume of purchases and sales. Cooperative adver- 
tising allowances are intended to reimburse grocers for a portion of their 
advertising costs for a particular product or products. 

(G) Sales tax reimbursement collected in accordance with Regulation 
1 700 which is included in total sales is an allowable deduction. An exam- 
ple of the computation of the purchase-ratio method which provides for 
an adjustment for sales tax included foUows:- 

1 . Taxable grocery purchases $40,000 

2. Add sales tax adjustment (6%* x Item 1) 24,000 
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3. Adjusted taxable grocery purchases 

(Item 1 + Item 2) 42,400 

4. Exempt food products purchases i 30,000 

5. Total grocery purchases including sales lax 

(Item 3 + Item 4) 172,400 

6. Exempt food products ratio 

(Item 4 divided by Item 5) 75.41% 

7. Total sales including sales tax 254,088 

8. Nongrocery taxable sales including sales tax 

(if such sales are not accurately segregated. 

mark up nongrocery taxable cost of goods sold to 

compute sales — add 6%* sales tax to total)** 31,500 

9. Grocery sales including sales tax (Item 7 - Item 8) 

10. Exempt food products sales (Item 6 x Item 9) 167,854 

1 1 . Sales of taxable items including sales tax 

(Item 7 - Item 10) 86,234 

12. Less taxable items purchased with food stamps 
(29f of total food stamps redeemed for period, 

e.g., 2% x $100,000) 2,000 

13. Taxable Measure including sales tax 

(Item 1 1 - Item 12) 84,234 

14. Sales tax included (6/106* x Item 13) 4,768 

15. Measure of tax (Item 13 - Item 14) 79,466 

16. Sales tax payable (6%* x Item 15) 4,768 

(2) Modified Purchase-Ratio Method. Any grocer who does not fol- 
low the procedure outlined in (b)( 1 ), above, but reports on a purchase-ra- 
tio basis of some type is using a modified version of the purchase-ratio 
method. For example, grocers who include self-performed processing, 
manufacturing, warehousing or transportation costs in the purchase-ra- 
tio formula are using a modified version. Grocers using such a modified 
version must establish that their modified version does not result in an 
overstatement of their food products exemption. They may demonstrate 
the adequacy of their modified method by extending taxable purchases, 
adjusted for inventories, to retail for a representative period or computing 
taxable sales by marking up taxable purchases, adjusted for inventories, 
for a representative period. Grocers must retain adequate records which 
may be verified by audit, documenting the modified purchase-ratio 
method used. Grocers contemplating use of a modified purchase-ratio 
reporting method are urged to notify the board of such intentions and to 
submit such methods to the nearest board office for review prior to use 
of such methods. Grocers submitting proposed modified purchase-ratio 
reporting methods meeting board approval will be furnished written no- 
tice indicating the period within which such modified methods are autho- 
rized for use. 

(3) Retail Inventory Method and Markup Method. Grocers who en- 
gage in manufacturing, processing, warehousing or transporting their 
own products may prefer to use a retail or markup method of reporting. 
These methods are described below: 

(A) Retail Inventory Method. 

1 . The opening inventory is extended to retail and segregated as to ex- 
empt food products and taxable merchandise. 

2. As invoices for merchandise are received, they are extended to retail 



and segregated as to exempt food products and taxable merchandise. 

3. The ending inventory at retail is segregated as to exempt food prod- 
ucts and taxable merchandise. 

4. The total of segregated amounts determined in 1 and 2 less 3 repre- 
sent anticipated exempt and taxable sales. 

5. The segregated amounts determined in 4 are adjusted for net mar- 
kons, net markdowns, and shrinkage to determine realized exempt and 
taxable sales. 

6. Physical inventories are taken periodically to adjust book invento- 
ries. 

(B) Cost Plus Markup Method — Taxable Merchandise. 

1 . The cost of all taxable merchandise is marked up to anticipated sell- 
ing prices at the time of purchase. Records are kept of net markons, net 
markdowns, and shrinkage for all taxable merchandise. Such records are 
used to adjust the anticipated selling price to the realized price. Inventory 
adjustments are required unless the inventory of taxable merchandise at 
the beginning and ending of reporting periods is substantially constant. 
Returns should reflect as taxable sales the realized selling price of all tax- 
able merchandise during a reporting period (anticipated sales price on 
purchases adjusted for inventory changes and other adjustments of the 
types mentioned). 

2. If the grocer elects to use the cost plus markup method of reporting, 
the following criteria should be followed: 

A. Markup factor percentages^ applicable to taxable merchandise 
should be determined by a shelf test sample of representative purchases, 
covering a minimum purchasing cycle of one month within a three-year 
period, segregated by commodity groupings, i.e., beer, wine, carbonated 
beverages, tobacco and related products, paper products, pet food, soap, 
detergents, etc. The markup factor percentages determined for commod- 
ity groupings should be applied to the cost of sales of the respective com- 
modities for the reporting period to determine taxable sales. 

In order to insure that markup factor percentages typical of the total 
business are determined, grocers who conduct multistore operations 
should include purchases from several representative stores in the shelf 
test sample of markup factor percentages. 

B. As an alternative procedure to A., above, the overall average mark- 
up factor percentage for all taxable commodity groupings may be used 
to determine taxable sales for the reporting period. This markup factor 
percentage is applied to the overall cost of taxable sales for the reporting 
period. 

The overall average markup factor percentage should be determined 
as follows: 

a. Determine markup factor percentages by commodity groupings 
based on shelf tests covering a minimum purchasing cycle of one month 
within a three-year period. 

b. Determine cost of sales, segregated by commodity groupings, for 
a representative one-year period. 

c. Apply markup factor percentages (Step a) to the cost of sales of the 
respective commodity groupings (Step b) to determine anticipated sales 
by commodity groupings and in total. 
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d. Divide total anticipated sales (Step c) by the respective total cost of 
sales to determine the overall average markup factor percentage. 

C. In calculating markup factor percentages, appropriate consider- 
ation should be given to markon and markdown price adjustments, quan- 
tity price adjustments such as on cigarettes sold by the carton, liquor sold 
by the case and other selling price adjustments. Quantity and other price 
adjustments may be determined by a Hmited test of sales of a representa- 
tive period or by sales experience of a representative store within the op- 
erating entity. 

D. The computation of taxable sales for the reporting period should be 
based on cost of sales for the period. If for any particular reporting period 
or periods, cost of sales is not determinable because actual physical in- 
ventories are unknown and inventories remain substantially constant, the 
computation of taxable sales may be based on purchases for the period. 
However, if inventories are not substantially constant, adjustments for 
physical inventories should be taken into consideration in one of the re- 
porting periods occurring within the accounting year. 

E. Shrinkage should be adjusted as specified in (d) below. 

F. Taxable markup factor percentages based on shelf test samples will 
generally be considered valid for reporting purposes for a period of three 
years, provided business operations remain substantially the same. A 
substantial change in business operations will be considered as having 
occurred when there is a significant change in pricing practices, commo- 
dities handled, commodity mix, locations operated, sources of supply, or 
other circumstances affecting the nature of the business. 

G. Grocers contemplating use of the cost plus markup method of re- 
porting are urged to notify the board of such intentions and to submit a 
general outline of proposed markup procedures to the nearest board of- 
fice for review prior to use of such procedures. Grocers submitting pro- 
posed markup procedures meeting board approval will be furnished writ- 
ten notice indicating the period within which such procedures are 
authorized for use. 

(4) Electronic Scanning Systems. The use of a scanning system is 
another acceptable reporting method for grocers. Electronic scanning 
systems utilize electronic scanners and central computers to automatical- 
ly compile and record taxable and nontaxable sales, sales tax, and related 
data from scanning of products imprinted with the Universal Product 
Code. It is the grocer's responsibility to establish the propriety of re- 
ported amounts. Grocers must ensure that proper controls are maintained 
for monitoring and verifying the accuracy of the scanning results and tax 
returns. Adequate documentation must be retained which may be veri- 
fied by audit, including all scanning programs relating to product identi- 
ty, price, sales tax code, program changes and corrections to the pro- 
grams. Records which clearly show a segregation of taxable and 
nontaxable merchandise purchases would provide an additional source 
from which the scanning accuracy may be monitored or verified. 

Grocers contemplating use of electronic scanning system results as a 
reporting method are required to notify the board of such intentions and 
to submit a general outline of the proposed procedures to the board for 
review and approval prior to adoption of such method for reporting pur- 
poses. Grocers submitting proposed scanning system procedures meet- 
ing board approval will be furnished written notice indicating the period 
within which such procedures are authorized for use. 

(c) Food Stamps. Tangible personal property eligible to be purchased 
with federal food stamps and so purchased is exempt from the tax. Gro- 
cers who receive gross receipts in the form of federal food stamp coupons 
in payment for such tangible personal property which normally is subject 
to the tax, e.g., nonalcoholic carbonated beverages, may deduct on each 
sales tax return an amount equal to two percent (2%) of the total amount 
of food stamps redeemed during the period for which the return is filed. 
Effective January 1, 1993, grocers may claim amounts in excess of two 
percent whenever the following computation results in a greater percent- 
age: total purchases of taxable items eligible to be purchased with federal 
food stamps divided by an amount equal to the total of the exempt food 
product purchases as defined in subdivision (b)( 1 )(F) 1 plus the purchases 
of taxable items eligible to be purchased with federal food stamps. For 



example, for a reporting period, if the total purchases of carbonated bev- 
erages equals $3,000 and the total purchases of exempt food products 
equals $ 1 30,000, a percentage of 3.7% ($5,000 h- $1 35,000) may be used 
in computing the allowable food stamp deduction for that period. This 
deduction may be taken in lieu of accounting separately for such sales. 

(d) Shrinkage. As used herein, the term "shrinkage" means unac- 
counted for losses due to spoilage, breakage, pilferage, etc. Grocers who 
incur such losses, may, for reporting purposes, adjust for such losses as 
follows: 

( 1 ) An adjustment of up to 1 percent of the cost of taxable merchandise 
may be taken into consideration when the retail inventory or markup 
method is used for reporting purposes. 

(2) An adjustment of up to 3 percent of the cost of nongrocery taxable 
items may be taken into consideration when the purchase-ratio method 
is used for reporting purposes and sales of nongrocery taxable items are 
computed by the retail extension or markup method. The adjustment is 
limited to an overall 1 percent of taxable purchases when other than the 
purchase-ratio method is used for reporting purposes. 

Losses in excess of the above are allowable when supported by records 
which show that a greater loss is sustained. 

(e) List of Methods Not Exhaustive. The methods by which grocers 
may determine their sales of exempt food products are not limited to the 
methods described above. Grocers may use any method which they can 
support as properly reflecting their exempt food sales. As is the case for 
all exemptions, it is the grocer's responsibility to establish the propriety 
of the amount of the claimed exemption. 

(f) Audits. Taxpayers using one of the approved methods of reporting 
described in this regulation will normally be audited by application of the 
same approved procedure in the audit to verify the accuracy of claimed 
deductions. However, determinations may be imposed or refunds 
granted if the board, upon audit of the retailer's accounts and records, de- 
termines that the returns did not accurately disclose the amount of tax 
due. 

Note: Authority cited: Sections 7051 and 705L5, Revenue and Taxation Code. 
Reference: Sections 6359 and 6373, Revenue and Taxation Code. 

History 

1. New section filed 5-24-73; effective thirtieth day thereafter (Register 73, No. 
21). 

2. Amendment filed 10-18-88; operative 1 1-17-88 (Register 88, No. 43). 

3. Amendment of subsection (c) and Note filed 9-21-93; operative 10-21-93 
(Register 93, No. 39). 

4. Amendment filed 6-19-95; operative 7-19-95 (Register 95, No. 25). 



* Use applicable tax rate — tax rate of 6% used for illustration purposes. 
** Adjust for shrinkage if applicable — see paragraph (d). 

^ Markup factor percentage is the markup -i- 1 00%. When applied to cost, it com- 
putes the selling price. For example, an item costing $1 .00 and selling at a 25% 
markup will have a markup factor of 125%. The markup factor (125%) when 
applied to $1.00 cost results in a $1.25 selling price. 

§ 1 603. Taxable Sales of Food Products. 

(a) Restaurants, Hotels, Boarding Houses, Soda Fountains, and Simi- 
lar Establishments. 
(1) Definitions. 

(A) Boarding House. The term "boarding house" as used in this regu- 
lation means any establishment regularly serving meals, on the average 
to five or more paying guests. The term includes a "guest home," "resi- 
dential care home," "halfway house," and any other establishment pro- 
viding room and board or board only, which is not an institution as de- 
fined in Regulation 1503 and section 6363.6 of the Revenue and Taxation 
Code. The fact that guests may be recipients of welfare funds does not 
affect the application of tax. A person or establishment furnishing meals 
on the average to fewer than five paying guests during the calendar quar- 
ter is not considered to be engaged in the business of selling meals at re- 
tail. 

(B) American Plan Hotel. The term "American Plan Hotel" as used in 
this regulation means a hotel which charges guests a fixed sum by the 
day, week, or other period for room and meals combined. 
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(C) Complimentary Food and Beverages. As used in this subdivision 
(a), tlie term "complimentary food and beverages" means food and bev- 
erages (including alcoholic and non-alcoholic beverages) which are pro- 
vided to transient guests on a complimentary basis and: 

1. There is no segregation between the charges for rooms and the 
charges for the food and beverages on the guests' bills, and 

2. The guests are not given an option to refuse the food and beverages 
in return for a discounted room rental. 

(D) Average Retail Value of Complimentary Food and Beverages. 
The term "average retail value of complimentary food and beverages" 
(ARV) as used in this regulation means the total amount of the costs of 
the complimentary food and beverages for the preceding calendar year 
marked-up one hundred percent (100*^) and divided by the number of 
rooms rented for that year. Costs of complimentary food and beverages 
include charges for delivery to the lodging establishment but exclude dis- 
counts taken and sales tax reimbursement paid to vendors. The 100% 
markup factor includes the cost of food preparation labor by hotel em- 
ployees, the fair rental value of hotel facilities used to prepare or serve 
the food and beverages, and profit. 

(E) Average Daily Rate. The term "average daily rate" (ADR) as used 
in this regulation means the gross room revenue for the preceding calen- 
dar year divided by the number of rooms rented for that year. "Gross 
room revenue" means and includes the full charge to the hotel customers 
but excludes separately stated occupancy taxes, revenue from contract 
and group rentals which do not qualify for complimentary food and bev- 
erages, and revenue from special packages (e.g.. New Year's Eve pack- 
ages which include food and beverages as well as guest room accommo- 
dations), unless it can be documented that the retail value of the food and 
beverages provided as a part of the special package is 10% or less of the 
total package charge as provided in subdivision (a)(2)(B). "Number of 
rooms rented for that year" means the total number of times all rooms 
have been rented on a nightly basis provided the revenue for those rooms 
is included in the "gross room revenue". For example, if a room is rented 
out for three consecutive nights by one guest, that room will be counted 
as rented three times when computing the ADR. 

(2) Application of Tax. 

(A) In General. Tax applies to sales of meals or hot prepared food 
products (see (e) below) furnished by restaurants, concessionaires, ho- 
tels, boarding houses, soda fountains, and similar establishments wheth- 
er served on or off the premises. In the case of American Plan hotels, spe- 
cial packages offered by hotels, e.g., a New Year's Eve package as 
described in subdivision (a)(1)(E), and boarding houses, a reasonable 
segregation must be made between the charges for rooms and the charges 
for the meals, hot prepared food products, and beverages. Charges by ho- 
tels or boarding houses for delivering meals or hot prepared food prod- 
ucts to, or serving them in, the rooms of guests are includable in the mea- 
sure of tax on the sales of the meals or hot prepared food products whether 
or not the charges are separately stated. (Caterers, see (h) below.) Sales 
of meals or hot prepared food products by restaurants, concessionaires, 
hotels, boarding houses, soda fountains, and similar establishments to 
persons such as event planners, party coordinators, or fundraisers, which 
buy and sell on their own account, are sales for resale for which a resale 
certificate may be accepted (see subdivision (h)(3)(C)2.) 

Souffle cups, straws, paper napkins, toothpicks and like items that are 
not of a reusable character which are furnished with meals or hot pre- 
pared food products are sold with the meals or hot prepared food prod- 
ucts. Sales of such items for such purpose to persons engaged in the busi- 
ness of selling meals or hot prepared food products are, accordingly, 
sales for resale. 

(B) Complimentary Food and Beverages. Lodging establishments 
which furnish, prepare, or serve complimentary food and beverages to 
guests in connection with the rental of rooms are consumers and not re- 
tailers of such food and beverages when the retail value of the compli- 
mentary food and beverages is "incidental" to the room rental service re- 
gardless of where within the hotel premises the complimentary food and 
beverages are served. For complimentary food and beverages to qualify 



as "incidental" for the current calendar year, the average retail value of 
the complimentary food and beverages (ARV) furnished for the preced- 
ing calendar year must be equal to or less than 10% of the average daily 
rate (ADR) for that year. 

If a hotel provides guests with coupons or similar documents which 
may be exchanged for complimentary food and beverages in an area of 
the hotel where food and beverages are sold on a regular basis to the gen- 
eral public (e.g., a restaurant), the hotel will be considered the consumer 
and not the retailer of such food and beverages if the coupons or similar 
documents are non-transferable and the guest is specifically identified 
by name. If the coupons or similar documents are transferable or the guest 
is not specifically identified, food and beverages provided will be consid- 
ered sold to the guest at the fair retail value of similar food and beverages 
sold to the general public. In the case of coupons redeemed by guests at 
restaurants not operated by the lodging establishment, the hotel will be 
considered the consumer of food and beverages provided to the hotel's 
guests and tax will apply to the charge by the restaurant to the hotel. 

Lodging establishments are retailers of food and beverages which do 
not qualify as "incidental" and tax applies as provided in subdivision 
(a)(2)(A) above. Amounts paid by guests for food and beverages in ex- 
cess of a complimentary allowance are gross receipts subject to the tax. 
Lodging establishments are retailers of otherwise complimentary food 
and beverages sold to non-guests. 

In the case of hotels with concierge floor, club level or similar pro- 
grams, the formula set forth above shall be applied separately with re- 
spect to the complimentary food and beverages furnished to guests who 
participate in the concierge, club or similar program. That is, the con- 
cierge, club or similar program will be deemed to be an independent hotel 
separate and apart from the hotel in which it is operated. The ADR and 
the retail value of complimentary food and beverages per occupied room 
will be computed separately with respect to the guest room accommoda- 
tions entitled to the privileges and amenities involved in the concierge, 
club or similar program. 

The following example illustrates the steps in determining whether the 
food and beverages are complimentary: 



FORMULA: 



ARV ^ ADR < 10% 



Average Daily Rate (ADR): 



Room Revenue 




$9,108,000 


Rooms Rented 




74,607 


ADR ($9,108,000- 


H 74,607) 


$122.08 



Average Retail Value of Complimentary 
Food and Beverages (ARV): 

Complimentary Food Cost 
Complimentary Beverase Cost 

Total 
Add 100% Markup 

Average Retail Value 



$169,057 

52,513 

$221,570 

221,570 

$443,140 



ARV per occupied room ($443,140 -^ 74,607) $5.94 
Application of Formula: $5.94 -^ $122.08 = 4.87% 

In the above example, the average retail value of the compUmentary 
food and beverages per occupied room for the preceding calendar year 
is equal to or less than 10% of the average daily rate. Therefore, under 
the provisions of this subdivision (a)(2)(B), the complimentary food and 
beverages provided to guests for the current calendar year qualify as "in- 
cidental". The lodging establishment is the consumer and not the retailer 
of such food and beverages. This computation must be made annually. 

When a lodging establishment consists of more than one location, the 
operations of each location will be considered separately in determining 
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if that location's complimentary food and beverages qualify as inciden- 
tal. 

(C) "Free" Meals. When a restaurant agrees to furnish a "free" meal 
to a customer who purchases another meal and presents a coupon or card, 
which the customer previously had purchased directly from the restau- 
rant or through a sales promotional agency having a contract with the res- 
taurant to redeem the coupons or cards, the restaurant is regarded as sel- 
ling two meals for the price of one, plus any additional compensation 
from the agency or from its own sales of coupons. Any such additional 
compensation is a part of its taxable gross receipts for the period in which 
the meals are served. 

Tax applies only to the price of the paid meal plus any such additional 
compensation. 

(b) "Drive-ins." Tax applies to sales of food products ordinarily sold 
for immediate consumption on or near a location at which parking facili- 
ties are provided primarily for the use of patrons in consuming the prod- 
ucts purchased at the "drive-in" establishment, even though such prod- 
ucts are sold on a "take out" or "to go" order and are actually packaged 
or wrapped and taken from the premises of the retailer. Food products 
when sold in bulk, i.e., in quantities or in a form not suitable for consump- 
tion on the retailer's premises, are not regarded as ordinarily sold for im- 
mediate consumption on or near the location at which parking facilities 
are provided by the retailer. Accordingly, with the exception of sales of 
hot prepared food products (see (e) below) and sales of cold food under 
the 80-80 rule (see (c) below), sales of ice cream, doughnuts, and other 
individual food items in quantities obviously not intended for consump- 
tion on the retailer's premises, without eating utensils, trays, or dishes 
and not consumed on the retailer's premises, are exempt from tax. Any 
retailer claiming a deduction on account of food sales of this type must 
support the deduction by complete and detailed records.^ 

(c) Cold Food Sold on a "Take-Out" Order. 

(1) General. 

(A) Seller Meeting Criteria of 80-80 Rule. When a seller meets both 
criteria of the 80-80 rule as explained in subdivision (c)(3) below, tax ap- 
plies to sales of cold food products (including sales for a separate price 
of hot bakery goods and hot beverages such as coffee) in a form suitable 
for consumption on the seller's premises even though such food products 
are sold on a "take-out" or "to go" order. Sales of cold food products 
which are suitable for consumption on the seller's premises are subject 
to the tax no matter how great the quantity purchased, e.g., 40 one-half 
pint containers of milk. Except as provided elsewhere in this regulation, 
tax does not apply to sales of food products which are furnished in a form 
not suitable for consumption on the seller's premises. 

Operative April 1, 1996, although a seller may meet both criteria of 
the 80-80 rule, he or she may elect to separately account for the sale of 
"take-out" or "to go" orders of cold food products which are in a form 
suitable for consumption on the seller's premises. The gross receipts 
from the sale of those food products shall be exempt from the tax pro- 
vided the seller keeps a separate accounting of these transactions in his 
or her records. Tax will remain applicable to the sale of food products as 
provided in subdivisions (a), (b), (e), or (f) of this regulation. Failure to 
maintain the required separate accounting and documentation claimed as 
exempt under this subdivision will revoke the seller's election under this 
subdivision. 

(B) Seller Not Meeting Criteria of 80-80 Rule. When a seller does not 
meet both criteria of the 80-80 rule as explained in subdivision (c)(3) be- 
low, tax does not apply to sales of cold food products (including sales for 
a separate price of hot bakery goods and hot beverages such as coffee) 
when sold on a "take-out" or "to go" order. 

(2) Definitions. 

(A) For purposes of this subdivision (c), the term "suitable for con- 
sumption on the seller's premises" means food products furnished: 

1 . In a form which requires no further processing by the purchaser, in- 
cluding but not limited to cooking, heating, thawing, or slicing, and 

2. In a size which ordinarily may be immediately consumed by one 
person such as a large milk shake, a pint of ice cream, a pint of milk, or 



a slice of pie. Cold food products (excluding milk shakes and similar 
milk products) furnished in containers larger in size than a pint are con- 
sidered to be in a form not suitable for immediate consumption. 

Pieces of candy sold in bulk quantities of one pound or greater are 
deemed to be sold in a form not suitable for consumption on the seller's 
premises. 

The term does not include cold food products which obviously would 
not be consumed on the premises of the seller, e.g., a cold party tray or 
a whole cold chicken. 

(B) For purposes of this subdivision (c), the term "seller's premises" 
means the individual location at which a sale takes place rather than the 
aggregate of all locations of the seller. For example, if a seller operates 
several drive-in and fast food restaurants, the operations of each location 
stand alone and are considered separately in determining if the sales of 
food products at each location meet the criteria of the 80-80 rule. 

When two or more food-selling activities are conducted by the same 
person at the same location, the operations of all food related activities 
will be considered in determining if the sales of food products meet the 
criteria of the 80-80 rule. For example, if a seller operates a grocery store 
and a restaurant with no physical separation other than separate cash reg- 
isters, the grocery store operations will be included in determining if the 
sales of food products meet the criteria of the 80-80 rule. When there is 
a physical separation where customers of one operation may not pass 
freely into the other operation, e.g., separate rooms with separate en- 
trances but a common kitchen, each operation will be considered sepa- 
rately for purposes of this subdivision (c). 

(3) 80-80 Rule. Tax applies under this subdivision (c) only if the seller 
meets both of the following criteria: 

(A) More than 80 percent of the seller's gross receipts are from the sale 
of food products, and 

(B) More than 80 percent of the seller's retail sales of food products 
are taxable as provided in subdivisions (a), (b), (e), and (f) of this regula- 
tion. 

Sales of alcoholic beverages, carbonated beverages, or cold food to go 
not suitable for immediate consumption should not be included in this 
computation. Any seller meeting both of these criteria and claiming a de- 
duction for the sale of cold food products in a form not suitable for con- 
sumption on the seller's premises must support the deduction by com- 
plete and detailed records of such sales made. 

(d) Places Where Admission Is Charged. 

(1) General. Tax applies to sales of food products when sold within, 
and for consumption within, a place the entrance to which is subject to 
an admission charge, during the period when the sales are made, except 
for national and state parks and monuments, and marinas, campgrounds, 
and recreational vehicle parks. 

(2) Definitions. 

(A) "Place" means an area the exterior boundaries of which are de- 
fined by walls, fences or otherwise in such a manner that the area readily 
can be recognized and distinguished from adjoining or surrounding prop- 
erty. Examples include buildings, fenced enclosures and areas delimited 
by posted signs. 

(B) "Within a place" means inside the door, gate, turnstile, or other 
point at which the customer must pay an admission charge or present evi- 
dence, such as a ticket, that an admission charge has been paid. Adjacent 
to, or in close proximity to, a place is not within a place. 

(C) "Admission charge" means any consideration required to be paid 
in money or otherwise, for admittance to a place. 

"Admission charge" does not include: 

1 . Membership dues in a club or other organization entitling the mem- 
ber to, among other things, entrance to a place maintained by the club or 
organization, such as a fenced area containing a club house, tennis courts, 
and a swimming pool. Where a guest is admitted to such a place only 
when accompanied by or vouched for by a member of the club or organi- 
zation, any charge made to the guest for use of facilities in the place is 
not an admission charge. 
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2. A charge lor a student body card entitling the student to, among oth- 
er things, entrance to a place, such as entrance to a school auditorium at 
which a dance is held. 

3. A charge for the use of facilities within a place to which no entrance 
charge is made to spectators. For example, green fees paid for the privi- 
lege of playing a golf course, a charge made to swimmers for the use of 
a pool within a place, or a charge made for the use of lanes in a public 
bowling place. 

(D) "National and state parks and monuments" means those which are 
part of the National Park System or the State Park System. The phrase 
does not include parks and monuments not within either of those systems, 
such as city, county, regional, district or private parks. 

(3) Presumption That Food Is Sold for Consumption Within a Place. 
When food products are sold within a place the entrance to which is 

subject to an admission charge, it will be presumed, in the absence of evi- 
dence to the contrary, that the food products are sold for consumption 
within the place. Obtaining and retaining evidence in support of the 
claimed tax exemption is the responsibility of the retailer. Such evidence 
may consist, for example, of proof that the sales were of canned jams, 
cake mixes, spices, cooking chocolate, or other items in a form in which 
it is unlikely that such items would be consumed within the place where 
sold. 

(4) Food Sold to Students. The exemption otherwise granted by Sec- 
tion 6363 does not apply to sales of food products to students when sold 
within, and for consumption within, a place the entrance to which is sub- 
ject to an admission charge, and such sales are subject to tax except as 
provided in (p) of this regulation. For example, when food products are 
sold by a student organization to students or to both students and nonstud- 
ents within a place the entrance to which is subject to an admission 
charge, such as a place where school athletic events are held, the sales to 
both students and nonstudents are taxable. 

(e) Hot Prepared Food Products. 

( 1 ) General. Tax applies to all sales of hot prepared food products un- 
less otherwise exempt. "Hot prepared food products'" means those prod- 
ucts, items, or components which have been prepared for sale in a heated 
condition and which are sold at any temperature which is higher than the 
air temperature of the room or place where they are sold. The mere heat- 
ing of a food product constitutes preparation of a hot prepared food prod- 
uct, e.g., grilling a sandwich, dipping a sandwich bun in hot gravy, using 
infra-red lights, steam tables, etc.. If the sale is intended to be of a hot 
food product, such sale is of a hot food product regardless of cooling 
which incidentally occurs. For example, the sale of a toasted sandwich 
intended to be in a heated condition when sold, such as a fried ham sand- 
wich on toast, is a sale of a hot prepared food product even though it may 
have cooled due to delay. On the other hand, the sale of a toasted sand- 
wich which is not intended to be in a heated condition when sold, such 
as a cold tuna sandwich on toast, is not a sale of a hot prepared food prod- 
uct. 

When a single price has been established for a combination of hot and 
cold food items, such as a meal or dinner which includes cold compo- 
nents or side items, tax applies to the entire established price regardless 
of itemization on the sales check. The inclusion of any hot food product 
in an otherwise cold combination of food products sold for a single estab- 
lished price, results in the tax applying to the entire established price, e.g., 
hot coffee served with a meal consisting of cold food products, when the 
coffee is included in the established price of the meal. If a single price for 
the combination of hot and cold food items is Hsted on a menu, wall sign 
or is otherwise advertised, a single price has been established. Except as 
otherwise provided in (b), (c), (d) or (f) of this regulation, or in Regula- 
tion ] 574, tax does not apply to the sale for a separate price of bakery 
goods, beverages classed as food products, or cold or frozen food prod- 
ucts. Hot bakery goods and hot beverages such as coffee are hot prepared 
food products but their sale for a separate price is exempt unless taxable 
as provided in (b), (c), (d) or (f) of this regulation, or in Regulation 1 574. 
Tax does apply if a hot beverage and a bakery product or cold food prod- 



uct are sold as a combination for a single price. Hot soup, bouillon, or 
consomme is a hot prepared food product, which is not a beverage. 

(2) Air Carriers Engaged in Interstate or Foreign Commerce. Tax does 
not apply to the sale, storage, use, or other consumption of hot prepared 
food products sold by caterers or other vendors to air carriers engaged in 
interstate or foreign commerce for consumption by passengers on such 
air carriers, nor to the sale, storage, use, or other consumption of hot pre- 
pared food products sold or served to passengers by air carriers engaged 
in interstate or foreign commerce for consumption by passengers on such 
air carriers. "Air carriers" are persons or firms in the business of trans- 
porting persons or property for hire or compensation, and include both 
common and contract carriers. "Passengers" do not include crew mem- 
bers. Any caterer or other vendor claiming the exemption must support 
it with an exemption certificate from the air carrier substantially in the 
form prescribed in Appendix A of this regulation. 

(f) Food for Consumption at Facilities Provided by the Retailer. Tax 
applies to sales of sandwiches, ice cream, and other foods sold in a form 
for consumption at tables, chairs, or counters or from trays, glasses, dish- 
es, or other tableware provided by the retailer or by a person with whom 
the retailer contracts to furnish, prepare, or serve food products to others. 

A passenger' s seat aboard a train, or a spectator' s seat at a game, show, 
or similar event is not a "chair" within the meaning of this regulation. Ac- 
cordingly, except as otherwise provided in (c), (d), and (e) above, tax 
does not apply to the sale of cold sandwiches, ice cream, or other food 
products sold by vendors passing among the passengers or spectators 
where the food products are not "for consumption at tables, chairs, or 
counters or from trays, glasses, dishes, or other tableware provided by the 
retailer." 

(g) Tips, Gratuities, and Service Charges. 

This subdivision applies to restaurants, hotels, caterers, boarding 
houses, soda fountains, drive-ins and similar establishments. 

An optional payment designated as a tip, gratuity, or service charge is 
not subject to tax. A mandatory payment designated as a tip, gratuity, or 
service charge is included in taxable gross receipts, even if the amount 
is subsequently paid by the retailer to employees. 

(1) Optional Payment. 

(A) A payment of a tip, gratuity, or service charge is optional if the cus- 
tomer adds the amount to the bill presented by the retailer, or otherwise 
leaves a separate amount in payment over and above the actual amount 
due the retailer for the sale of meals, food, and drinks that include ser- 
vices. The following examples illustrate transactions where a payment of 
a tip, gratuity or service charge is optional and not included in taxable 
gross receipts. This is true regardless of printed statements on menus, 
brochures, advertisements or other materials notifying customers that 
tips, gratuities, or service charges will or may be added by the retailer to 
the prices of meals, food, or drinks: 

Example 1 . The restaurant check is presented to the customer with the 
"tip" area blank so the customer may voluntarily write in an amount, or 

Example 2. The restaurant check is presented to the customer with op- 
tions computed by the retailer and presented to the customer as tip 
suggestions. The "tip" area is blank so the customer may voluntarily 
write in an amount: 



Guest Check 




Food Item A 




$9.95 


Beverage Item B 




3.75 


Subtotal 




$13.70 


8% sales tax 




1.10 


Subtotal 




$14.80 


Tip* 






Total 






*Suggested tips: 






15%-$2.06; 18%= 


=$2.47; 


20%=$2.74; other. 



If an employer misappropriates these payments for these charges, as 
discussed in subdivision (g)(1)(B) below, such payments are included in 
the retailer's taxable gross receipts. 

(B) No employer shall collect, take, or receive any gratuity or a part 
thereof, paid, given to, or left for an employee by a patron, or deduct any 
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amount from wages due an employee on account of such gratuity, or re- 
quire an employee to credit the amount, or any part thereof, of such gratu- 
ity against and as a part of the wages due the employee from the employ- 
er. (Labor Code section 351.) If this prohibition is violated, any amount 
of such gratuities received by the employer will be considered a part of 
the gross receipts of the employer and subject to the tax. 
(2) Mandatory Payment. 

(A) An amount negotiated between the retailer and the customer in ad- 
vance of a meal, food, or drinks, or an event that includes a meal, food, 
or drinks is mandatory. 

(B) When the menu, brochures, advertisements or other printed mate- 
rials contain statements that notify customers that tips, gratuities, or ser- 
vice charges will or may be added, an amount automatically added by the 
retailer to the bill or invoice presented to and paid by the customer is a 
mandatory charge and subject to tax. These amounts are considered ne- 
gotiated in advance as specified in subdivision (g)(2)(A). Examples of 
printed statements include: 

"An 1 89f gratuity [or service charge] will be added to parties of 8 or 
more." 

"Suggested gratuity 15%," itemized on the invoice or bill by the res- 
taurant, hotel, caterer, boarding house, soda fountain, drive-in or similar 
establishment. 

"A 15% voluntary gratuity will be added for parties of 8 or more." 

An amount will be considered "automatically added" when the retailer 
adds the tip to the bill without first conferring with the customer after ser- 
vice of the meal and receiving approval to add the tip or without provid- 
ing the customer with the option to write in the tip. Nonetheless, any 
amount added by the retailer is presumed to be mandatory. This presump- 
tion may be overcome as discussed in subdivision (g)(2)(C) below. 

(C) It is presumed that an amount added as a tip by the retailer to the 
bill or invoice presented to the customer is mandatory. A statement on the 
bill or invoice that the amount added by the retailer is a "suggested tip," 
"optional gratuity," or that "the amount may be increased, decreased, or 
removed" by the customer does not change the mandatory nature of the 
charge. 

This presumption may be controverted by documentary evidence 
showing that the customer specifically requested and authorized the gra- 
tuity be added to the amount billed. 

Examples of documentary evidence that may be used to overcome the 
presumption include: 

1 . A guest check that is presented to the customer showing sales tax 
reimbursement and the amount upon which it was computed, without tip 
or with the "tip" area blank and a separate document, such as a credit card 
receipt, to which the retailer adds or prints the requested tip. 

2. Guests receipts and payments showing that the percentage of tips 
paid by large groups varies from the percentage stated on the menu, bro- 
chure, advertisement or other printed materials. 

3. A retailer's written policy stating that its employees shall receive 
confirmation from a customer before adding a tip together with addition- 
al verifiable evidence that the policy has been enforced. The policy is not 
in itself sufficient documentation to establish that the customer requested 
and authorized that a gratuity be added to the amount billed without such 
additional verifiable evidence. 

The retailer must retain the guest checks and any addidonal separate 
documents to show that the payment is optional. The retailer is also re- 
quired to maintain other records in accordance with the requirements of 
Regulation 169S, Records. 

(h) Caterers. 

(1) Definition. The term "caterer" as used in this regulation means a 
person engaged in the business of serving meals, food, or drinks on the 
premises of the customer, or on premises supplied by the customer, in- 
cluding premises leased by the customer from a person other than the ca- 
terer, but does not include employees hired by the customer by the hour 
or day. 

(2) Sales to Caterers. A caterer generally is considered to be the con- 
sumer of tangible personal property normally used in the furnishing and 
serving of meals, food or drinks, except for separately stated charges by 
the caterer for the lease of tangible personal property or tangible personal 



property regarded as being sold with meals, food or drinks such as dis- 
posable plates, napkins, utensils, glasses, cups, stemware, place mats, 
trays, covers and toothpicks. 
(3) Sales by Caterers. 

(A) Caterer as Retailer. Tax applies to the entire charge made by cater- 
ers for serving meals, food, and drinks, inclusive of charges for food, the 
use of dishes, silverware, glasses, chairs, tables, etc., used in connection 
with serving meals, and for the labor of serving the meals, whether per- 
formed by the caterer, the caterer's employees or subcontractors. Tax ap- 
plies to charges made by caterers for preparing and serving meals and 
drinks even though the food is not provided by the caterers. Tax applies 
to charges made by caterers for hot prepared food products as in (e) above 
whether or not served by the caterers. A caterer who separately states or 
itemizes charges for the lease of tangible personal property regardless of 
the use of the property will be deemed to be the lessor of such property. 
Tax applies in accordance with Regulation 1 660 Leases of Tangible Per- 
sonal Property — In General. Tax does not apply to charges made by ca- 
terers for the rental of dishes, silverware, glasses, etc., purchased by the 
caterer with tax paid on the purchase price if no food is provided or served 
by the caterers in connection with such rental. 

(B) Caterers as Lessors of Property Unrelated to the Serving or Fur- 
nishing of Meals, Food, or Drinks by a Caterer. 

1. When a caterer who is furnishing or serving meals, food, or drinks 
also rents or leases from a third party tangible personal property which 
the caterer does not use himself or herself and the property is not custom- 
arily provided or used within the catering industry in connection with the 
furnishing and serving of food or drinks, such as decoradve props related 
solely to optional entertainment, special lighting for guest speakers, 
sound or video systems, dance floors, stages, etc., he or she is a lessor of 
such property. In such instance, tax applies to the lease in accordance 
with Regulation 1 660. 

2. When a person who in other instances is a caterer does not furnish 
or serve any meals, food, or drinks to a customer, but rents or leases from 
a third party tangible personal property such as dishes, Unen, silverware 
and glasses, etc., for purposes of providing it to his or her customer, he 
or she is not acting as a caterer within the meaning of this regulation, but 
solely as a lessor of tangible personal property. In such instances tax ap- 
plies to the lease in accordance with Regulation 1 660. 

(C) Caterers Planning, Designing and Coordinadng Events. 

1 . Tax applies to charges by a caterer for event planning, design, coor- 
dination, and/or supervision if they are made in connection with the fur- 
nishing of meals, food, or drinks for the event. Tax does not apply to sepa- 
rately stated charges for services unrelated to the furnishing and serving 
of meals, food, or drinks, such as optional entertainment or any staff who 
do not directly participate in the preparation, furnishing, or serving of 
meals, food, or drinks, e.g., coat-check clerks, parking attendants, secu- 
rity guards, etc. 

2. When a caterer sells meals, food, or drinks, and the serving of them, 
to other persons such as event planners, party coordinators, or fundrais- 
ers, who buy and sell the same on their own account or for their own sake, 
it is a sale for resale for which the caterer may accept a resale certificate. 
However, a caterer may only claim the sale as a resale if the caterer ob- 
tains a resale certificate in compliance with Regulation 1668. A person 
is buying or selling for his or her own account, or own sake, when such 
person has his or her own contract with a customer to sell the meals, food, 
or drinks to the customer, and is not merely acting on behalf of the caterer. 

3. When a caterer sells meals, food or drinks and the serving of them 
to other persons who charge a fee for their service unrelated to the taxable 
sale, the separately stated fee is not subject to tax. 

(D) Sales of Meals by Caterers to Social Clubs, Fraternal Organiza- 
tions. Sales of meals to social clubs and fraternal organizations, as those 
terms are defined in subdivision (i) below, by caterers are sales for resale 
if such social clubs and fraternal organizations are the retailers of the 
meals subject to tax under subdivision (i) and give valid resale certifi- 
cates therefor. 
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(E) Tips. GratLiilies, or Service Charges. Tips, gratuities, and service 
charges are discussed in subdivision (g). 

(4) Premises. General. Separately stated charges for the lease of prem- 
ises on which meals, food, or drinks are served, are nontaxable leases of 
real property. Where a charge for leased premises is a guarantee against 
a minimum purchase of meals, food or drinks, the charge for the guaran- 
tee is gross receipts subject to tax. Where a person contracts to provide 
both premises and meals, food or drinks, the charge for the meals, food 
or drinks must be reasonable in order for the charge for the premises to 
be non taxable. 

(3) Private Chefs. A private chef is generally not an employee of the 
customer, but an independent contractor who pays his or her own social 
security, and federal and state income taxes. Such a private chef, who pre- 
pares and serves meals, food and drinks in the home of his or her custom- 
er is a caterer under this regulation. 

(i) Social Clubs and Fraternal Organizations. "Social Clubs and Fra- 
ternal Organizations" as used herein include any corporation, partner- 
ship, association or group or combination acting as a unit, such as service 
clubs, lodges, and community, country, and athletic clubs. 

The tax applies to receipts from the furnishing of meals, food, and 
drink by social clubs and fraternal organizations unless furnished: ( 1 ) ex- 
clusively to members; and also, (2) less frequently than once a week. 
Both these requirements must be met. If the club or organization fur- 
nishes meals, food or drink to nonmembers, all receipts from the furnish- 
ing of meals, food or drink are subject to tax whether furnished to mem- 
bers or nonmembers, including receipts on occasions when furnished 
exclusively to members. Meals, food or drink paid for by members are 
considered furnished to them even though consumed by guests who are 
not members. 

(j) Student Meals. 

( 1 ) Definitions. 

(A) "Food Products". As used herein, the term "food products" as de- 
fined in Regulation 1602 (18 CCR 1602) includes food furnished, pre- 
pared, or served for consumption at tables, chairs, or counters, or from 
trays, glasses, dishes, or other tableware provided by the retailer or by a 
person with whom the retailer contracts to furnish, prepare or serve food 
to others. 

(B) "Meals". As used herein, the term "meals" includes both food and 
nonfood products which are sold to students for an established single 
price at a time set aside for meals. If a single price for the combination 
of a nonfood product and a food product is listed on a menu or on a sign, 
a single price has been established. The term "meals" does not include 
nonfood products which are sold to students for a separate price and tax 
applies to the sales of such products. Examples of nonfood products are: 
carbonated beverages and beer. For the purpose of this regulation, prod- 
ucts sold at a time designated as a "nutrition break", "recess", or similar 
break, will not be considered "meals". 

(2) Application of Tax. 

(A) Sales by Schools, School Districts and Student Organizations. 
Sales of meals or food products for human consumption to students of a 
school by public or private schools, school districts, and student organi- 
zations are exempt from tax, except as otherwise provided in (d)(4) 
above. 

(B) Sales by Parent-Teacher Associations. Tax does not apply to the 
sale of, nor the storage, use or other consumption in this state of, meals 
and food products for human consumption furnished or served to the stu- 
dents of a school by parent-teacher associations. Parent-teacher associ- 
ations qualifying under Regulation 1597 as consumers are not retailers 
of tangible personal property, which they sell. Accordingly, tax does ap- 
ply to the sale to such associations of nonfood items such as carbonated 
beverages, containers, straws and napkins. 

(C) Sales by Blind Vendors. Tax does not apply to the sale of meals 
or food products for human consumption to students of a school by any 
blind person (as defined in section 19153 of the Welfare and Institutions 
Code) operating a restaurant or vending stand in an educational institu- 



tion under article 5 of chapter 6 of part 2 of division 10 of the Welfare and 
Institutions Code, except as otherwise provided in (d)(4) above. 

(D) Sales by Caterers. The application of tax to sales by caterers in gen- 
eral is explained in subdivision (h) above. However, tax does not apply 
to the sale by caterers of meals or food products for human consumption 
to students of a school, if all the following criteria are met: 

1 . The premises used by the caterer to serve the lunches to the students 
are used by the school for other purposes, such as sporting events and oth- 
er school activities, during the remainder of the day; 

2. The fixtures and equipment used by the caterer are owned and main- 
tained by the school; and 

3. The students purchasing the meals cannot distinguish the caterer 
from the employees of the school. 

(k) Employees" Meals. 

(1 ) In General. Any employer or employee organization that is in the 
business of selling meals, e.g., a restaurant, hotel, club, or association, 
must include its receipts from the sales of meals to employees, along with 
its receipts from sales to other purchasers of meals, in the amount upon 
which it computes its sales tax liability. An employer or an employee or- 
ganization selling meals only to employees becomes a retailer of meals 
and liable for sales tax upon its receipts from sales of meals if it sells 
meals to an average number of five or more employees during the calen- 
dar quarter. 

(2) Specific Charge. The tax applies only if a specific charge is made 
to employees for the meals. Tax does not apply to cash paid an employee 
in lieu of meals. A specific charge is made for meals if: 

(A) Employee pays cash for meals consumed. 

(B) Value of meals is deducted from employee's wages. 

(C) Employee receives meals in lieu of cash to bring compensation up 
to legal minimum wage. 

(D) Employee has the option to receive cash for meals not consumed. 

(3) No Specific Charge. If an employer makes no specific charge for 
meals consumed by employees, the employer is the consumer of the food 
products and the non-food products, which are furnished to the em- 
ployees as a part of the meals. 

In the absence of any of the conditions under (k) (2) a specific charge 
is not made if: 

(A) A value is assigned to meals as a means of reporting the fair market 
value of employees' meals pursuant to state and federal laws or regula- 
tions or union contracts. 

(B) Employees who do not consume available meals have no recourse 
on their employer for additional cash wages. 

(C) Meals are generally available to employees, but the duties of cer- 
tain employees exclude them from receiving the meals and are paid cash 
in lieu thereof. 

(4) Meals Credited Toward Minimum Wage. If an employee receives 
meals in lieu of cash to bring his or her compensation up to the legal mini- 
mum wage, the amount by which the minimum wage exceeds the amount 
otherwise paid to the employee is includable in the employer's taxable 
gross receipts up to the value of the meals credited toward the minimum 
wage. 

For example, if the minimum rate for an eight-hour day is $46.00, and 
the employee received $43.90 in cash, and a lunch is received which is 
credited toward the minimum wage in the maximum allowable amount 
of $2. 10, the employer has received gross receipts in the amount of $2. 10 
for the lunch. 

(5) Tax Reimbursement. If a separately stated amount for tax reim- 
bursement is not added to the price of meals sold to employees for which 
a specific charge is made, the specific charge will be regarded as being 
a tax-included charge for the meals. 

(/) Religious Organizations. Tax does not apply to the sale of, and the 
storage, use or other consumption in this state of, meals and food prod- 
ucts for human consumption furnished or served by any religious organi- 
zation at a social or other gathering conducted by it or under its auspices, 
if the purpose in furnishing or serving the meals and food products is to 
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obtain revenue for the functions and activities of the organization and the 
revenue obtained from furnishing or serving the meals and food products 
is actually used in carrying on such functions and activities. For the pur- 
poses of this regulation, "religious organization" means any organization 
the property of which is exempt from taxation pursuant to subdivision (1") 
of section 3 of article XIII of the Stale Constitution. 

(m) Institutions. Tax does not apply to the sale of, nor the storage, use, 
or other consumption in this state of. meals and food products for human 
consumption furnished or served to and consumed by patients or resi- 
dents of an "institution" as defined in Regulation 1503. Tax, however, 
does apply to the sale of meals and food products by an institution to per- 
sons other than patients or residents of the institution. 

(n) Meal Programs for Low-Income Elderly Persons. Tax does not ap- 
ply to the sale of, and the storage, use or other consumption in this state 
of, meals and food products for human consumption furnished or served 
to low-income elderly persons at or below cost by a nonprofit organiza- 
tion or governmental agency under a program funded by this state or the 
United States for such purposes. 

(o) Food Products, Nonalcoholic Beverages and Other Tangible Per- 
sonal Property Transferred by Nonprofit Youth Organizations. See Reg- 
ulation 1597 for application of tax on food products, nonalcoholic bever- 
ages and other tangible personal property transferred by nonprofit youth 
organizations. 

(p) Nonprofit Parent-Teacher Associations. Nonprofit parent-teacher 
associations and equivalent organizations qualifying under Regulation 
1 597 are consumers and not retailers of tangible personal property, which 
they sell. 

(q) Meals and Food Products Served to Condominium Residents. Tax 
does not apply to the sale of and the storage, use, or other consumption 
in this state of meals and food products for human consumption furnished 
to and consumed by persons 62 years of age or older residing in a condo- 
minium and who own equal shares in a common kitchen facility; pro- 
vided, that the meals and food products are served to such persons on a 
regular basis. 

This exemption is applicable only to sales of meals and food products 
for human consumption prepared and served at the common kitchen fa- 
cility of the condominium. Tax applies to sales to persons less than 62 
years of age. 

(r) Veteran's Organization. Beginning April 1, 2004, tax does not ap- 
ply to the sale of, and the storage, use or other consumption in this state 
of, meals and food products for human consumption furnished or served 
by any nonprofit veteran' s organization at a social or other gathering con- 
ducted by it or under its auspices, if the purpose in furnishing or serving 
the meals and food products is to obtain revenue for the functions and ac- 
tivities of the organization and the revenue obtained from furnishing or 
serving the meals and food products is actually used in carrying on those 
functions and activities. 

(s) Food Stamp Coupons. Tax does not apply to tangible personal 
property which is eligible to be purchased with federal food stamp cou- 
pons acquired pursuant to the Food Stamp Act of 1 977 and so purchased. 
When payment is made in the form of both food stamps and cash, the 
amount of the food stamp coupons must be applied first to tangible per- 
sonal property normally subject to the tax, e.g., nonalcoholic carbonated 
beverages. Retailers are prohibited from adding any amount designated 
as sales tax, use tax, or sales tax reimbursement to sales of tangible per- 
sonal property purchased with food stamp coupons. (See paragraph (c) 
of Regulation 1602.5 for special reporting provisions by grocers.) 

(t) Honor System Snack Sales. An "honor system snack sale" means 
a system where customers take snacks from a box or tray and pay by de- 
positing money in a container provided by the seller. Snacks sold through 
such a system may be subject to tax depending upon where the sale takes 
place. Sales of such snacks are taxable when sold at or near a lunchroom, 
break room, or other facility that provides tables and chairs, and it is con- 
templated that the food sold will normally be consumed at such facilities. 



Honor system snack sales do not include hotel room mini-bars or snack 
baskets. 



^ The records acceptable in support of such a deduction are: 

(a) A sales ticket prepared for each transaction claimed as being tax exempt 
showing: 

( 1 ) Date of the sale, 

(2) The kind of merchandise sold, 

(3) The quantity of each kind of merchandise sold, 

(4) The price of each kind of merchandise sold, 

(5) The total price of merchandise sold, 

(6) A statement to the effect that the merchandise purchased is not to be 
consumed on or near the location at which parking facilities are provided 
by the retailer, and 

(b) A daily sales record kept in sufficient detail to permit verification by 
audit that all gross receipts from sales have been accounted for and that all 
sales claimed as being tax exempt are included therein. 

Appendix A 

California Sales Tax Exemption Certificate 
Supporting Exemption Under Section 6359.1 

The undersigned certifies that it is an air carrier engaged in interstate 
or foreign commerce and that the hot prepared food products purchased 
from will be consumed by passengers on its flights. 

The undersigned further certifies that it understands and agrees that if 
the property purchased under this certificate is used by the purchaser for 
any purpose other than that specified above, the purchaser shall be liable 
for sales tax as if it were a retailer making a retail sale of the property at 
the time of such use, and the sales price of the property to it shall be 
deemed the gross receipts from such sale. 

Date Certificate Given 

Purchasing Air Carrier 



(company name) 



Address 



Signed By 



(signature of authorized person) 



(print or type name) 

Title 

(owner, partner, purchasing agent, etc.) 
Seller's Permit No. (if any) 



NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6012, 6359, 6359.1, 6359.45, 6361, 6363, 6363.5, 6363.6, 6363.8, 
6370, 6373, 6374 and 6376.5, Revenue and Taxation Code. 
Food Products Generally, see Regulation 1602. 

Alcoholic Beverages, tax reimbursements when served with, see Regulation 1700. 
"Free" meals with purchased meals, see Regulation 1670. 
Meals served to patients and inmates of an institution, see Regulation 1503. 
Vending Machines, when considered selling meals, see Regulation 1574. 
Meals at summer camps, see Regulation 1506(e). 
Parent-Teacher associations as consumers, see Regulation 1597. 

History 

1. Amendment of subsections (d) and (i) filed 8-24-83 as an emergency; desig- 
nated effective 8-1-83 (Register 83, No. 35). A Certificate of Compliance must 
be transmitted to OAL within 120 days or emergency language will be repealed 
on 1 1-29-83. For prior history, see Register 81, No. 30. 

2. Reinstatement of section as it existed prior to emergency amendment filed 
8-24-83 by operation of Government Code section 1 1346.1(f) (Register 84, 
No. 20). 

3. Amendment of subsections (d)(1) and (i)(2) and (3) filed 8-13-84; effective 
thirtieth day thereafter (Register 84, No. 33). 

4. Amendment filed 5-28-85; effective thirtieth day thereafter (Register 85, No. 
22). 

5. Amendment of subsections (d) and (o) filed 6-24-86; effective thirtieth day 
thereafter (Register 86, No. 26). 

6. Amendment of subsections (a), (e), (g), (n), (p) and (q), new subsections (r) and 
(s), and repealer of Appendix B filed 10-20-88; operative 1 1-19-88 (Register 
88, No. 46). 

7. Amendment of subsections (j), (k), (/) and (m) filed 9-15-89; operafive 
10-15-89 (Register 89, No. 38). 

8. Amendment filed 6-3-92; operative 7-3-92 (Register 92, No. 23). 
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9. Amendment of subsections (b)-(c)(3)(B), (d)(1), CJ)(1)(B), (,j)(2)(B) and (s) 
filed 1-21-94; operative 2-21-94 (Register 94, No. 3). 

10. Amendment filed 12-1(3-98; operative 1-9-99 (Register 98, No. 50). 

11. Amendment of section and new cross-references filed 5-14-2002; operative 
6-13-2002 (Register 2002, No. 20). 

12. Change without regulatory effect adding subsection (a)(2)(C), amending sub- 
sections (h)(5) and (/) and repealing and adding new subsection (r) filed 
9-10-2004 pursuant to section 100, title 1, California Code of Resulations 
(Register2004, No. 37). 

13. Change without regulatory effect amending subsections (a)(1)(A) and 
(a)(1)(C) and NoTi-: filed 1-6-2005 pursuant to section 100, title 1. California 
Code of Regulations (Register 2005, No. 1). 

14. Amendment of subsection (g), new subsections (g)(l)-(g)(2)(C) and amend- 
ment of subsections (h)(]), (h)(3)(E) and (/) filed 7-17-2007; operative 
8-16-2007 (Register 2007, No. 29). 



Article 9. Special Provisions Affecting 
Vehicles, Vessels and Aircraft 

§ 1 61 0. Vehicles, Vessels and Aircraft. 

(a) Definitions. For purposes of this regulation the following defini- 
tions govern: 

(1) "Vehicle." "Vehicle" means: 

(A) Any device by which any person or property may be propelled, 
moved or drawn upon a highway, excepting a device moved by human 
power or used exclusively upon stationary rails or tracks and excepting 
a device that is not required to be registered under the Vehicle Code. "Ve- 
hicle" does not include a mobilehome or commercial coach required to 
be registered under the Health and Safety Code. "Vehicle" includes trail- 
er coaches which are required to be registered with the Department of 
Motor Vehicles. 

(B) Off-highway motor vehicles subject to identification under Divi- 
sion 16.5 (commencing with section 38000) of the Vehicle Code. "Ve- 
hicle" does not include automatic bale wagon. 

(2) "Vessel." "Vessel" means any boat, ship, barge, craft, or floating 
thing designed for navigation in the water, except: 

(A) A seaplane. 

(B) A watercraft specifically designed to operate on a permanently 
fixed course, the movement of which is restricted to or guided on such 
permanently fixed course by means of a mechanical device on a fixed 
track or arm to which the watercraft is attached or by which the watercraft 
is controlled, or by means of a mechanical device attached to the water- 
craft itself. 

(C) A watercraft of a type designed to be propelled solely by oars or 
paddles. 

(D) A watercraft eight feet or less in length of a type designed to be 
propelled by sail. 

A motor or other component of a vessel shall be deemed to be a part 
of the vessel when sold therewith. 

(3) "Aircraft." "Aircraft" means any contrivance designed for pow- 
ered navigation in the air, except a rocket or a missile. "Aircraft" includes 
an airframe or a fuselage even without an engine. 

(b) Application of Tax. 

(1) Sales tax does not apply to: 

(A) Sales of vehicles other than off-highway vehicles subject to iden- 
tification under Division 16.5 of the Vehicle Code, when the retailer is 
not licensed or certificated pursuant to the Vehicle Code as a manufactur- 
er, dealer, dismantler, or lessor-retailer, subject to the provisions of sec- 
tion 11615. 5 of the Vehicle Code,' or 

(B) Sales of off-highway vehicles subject to identification under Divi- 
sion 1 6.5 of the Vehicle Code when the retailer is not licensed or certifi- 
cated pursuant to the Vehicle Code as a manufacturer, dealer, dismantler, 
or lessor-retailer, subject to the provisions of section 1 1 61 5.5 of the Ve- 
hicle Code,' nor required to hold a seller's permit by reason of the num- 
ber, scope and character of the person's sales of such off-highway ve- 
hicles, or 



(C) Sales of vessels and aircraft by a person not required to hold a sell- 
er's permit by reason of the number, scope, and character of the person's 
sales of such vessels or aircraft, as the case may be. 

Except as otherwise provided herein, the purchaser must pay use tax 
measured by the sales price of the property to the purchaser. 

(2) Neither sales tax nor use tax applies to the sale or use of: 

(A) Vehicles, vessels, and aircraft sold by the parent, grandparent, 
grandchild, child, or spouse of the purchaser, or. on or after January 1 , 
2005, by the registered domestic partner (as referenced in Family Code 
section 297.5) of the purchaser or by the brother or sister of the purchaser 
if both are under the age of 1 8 and are related by blood or adoption, where 
the seller is not engaged in the business of selling the type of property for 
which the exemption is claimed. Claimants of this exemption must sub- 
mit satisfactory evidence of relationship. 

(B) Vehicles purchased out of state by a member of the armed services 
on active duty and delivered to the service member out of state if the pur- 
chase is made prior to the effective date of discharge from the service and 
the service inember's intention to use the vehicle in California results 
from official transfer orders to California and not from the service mem- 
ber's own independent determination. The service member will be con- 
sidered to have made an independent determination to use the vehicle in 
California if the contract to purchase the vehicle is made after the service 
member receives official transfer orders to California or if at the time the 
contract to purchase the vehicle is made the service member arranges to 
take receipt of the vehicle in California. 

(C) Vehicles, vessels, and aircraft when included in any transfer of all 
or substantially all of the property held or used in the course of business 
activities of the transferor and when after the transfer the real and ulti- 
mate ownership remains substantially similar. 

(D) Operative January 1. 1990. a new, noncommercial motor vehicle 
manufactured in the United States and sold to a resident of a foreign coun- 
try who arranges for the purchase through an authorized vehicle dealer 
in the foreign country prior to arriving in the United States, if: 

1 . the purchaser is issued an in-transit permit by the California Depart- 
ment of Motor Vehicles pursuant to section 6700.1 of the Vehicle Code, 
and 

2. prior to or at the end of 30 consecutive days from the first date of 
operation under the in-transit permit, the motor vehicle is delivered or 
shipped to a point outside the United States by the retailer, by means of: 

a. facilities operated by the retailer, or 

b. a carrier, forwarding agent, export packer, customs broker or other 
person engaged in the business of preparing property for export, or ar- 
ranging for its export. As used herein, the term "carrier" means a person 
or firm regularly engaged in the business of transporting for compensa- 
tion tangible personal property owned by other persons, and includes 
both common and contract carriers. 

Retailers must obtain and retain evidence of export to support deduc- 
tions taken under tliis section. Examples of evidence of export of vehicles 
which are driven to a foreign country by employees of the retailer include 
but are not limited to, employees' expense claims, fuel purchase receipts, 
and motel receipts. Examples of evidence to support deductions for ex- 
ports by other than the retailers' facilities include but are not limited to, 
bills of lading and import documents of a foreign country. 

If a vehicle is not removed from this country as required above, the re- 
tailer will be subject to payment of the sales tax as well as fees and penal- 
ties as specified in section 6700.1(a) of the Vehicle Code. Section 
6700. l(i) of the Vehicle Code provides that if the conditions of the in- 
transit permit are not met, the manufacturer of the new motor vehicle sold 
to a foreign purchaser under the above conditions will reimburse the re- 
tailer for an amount equal to the sales tax and registration fees and penal- 
ties paid by the retailer. Such amounts received by the retailer from the 
manufacturer of the vehicle are not considered part of the gross receipts 
from the sale of the vehicle. 

(c) Payment of Tax by Purchaser. 

(1) Vehicles. Purchasers of vehicles, including off-highway vehicles 
subject to identification under Division 16.5 of the Vehicle Code, the 
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sales of which are exempt from sales tax under (b)(1), above, shall pay 
tax to the Department of Motor Vehicles, acting for and on behalf of the 
Board, at the time of making application for registration or identification, 
except: 

(A) When the applicant establishes that the tax is inapplicable under 
the general exemptions in (b)(2) above. 

(B) When the applicant furnishes to the Department of Motor Vehicles 
a use tax exemption or tax clearance certificate issued by the Board. 

A purchaser may pay the use tax and penalty, if any, to the Department 
of Motor Vehicles so as to secure immediate action upon the purchaser's 
application for registration or identification and thereafter apply through 
the Department of Motor Vehicles to the Board for a refund of the amount 
so paid. 

Except when a vehicle, required to be registered under the Vehicle 
Code is purchased outside this state from a manufacturer or a vehicle 
dealer, whenever the purchaser of such a vehicle is required to pay use 
tax to the Department of Motor Vehicles, the sales price shall be pre- 
sumed to be an amount equal to the market value of the vehicle at the time 
of the purchase as that value is determined to measure vehicle license fees 
imposed under part 5 of division 2 of the Revenue and Taxation Code, 
multiplied by a factor of 1.2 for a noncommercial vehicle, including a 
passenger vehicle, as defined in section 465 of the Vehicle Code; or by 
a factor of 1 .8 for a commercial vehicle as defined in section 260 of the 
Vehicle Code. Commercial motor vehicles under 6,001 pounds unladen 
weight and commercial trailers under 2,000 pounds unladen weight shall 
be treated as noncommercial vehicles for the purposes of this regulation. 
The presumption may be rebutted by evidence which establishes that the 
sales price was other than such amount. 

The measure of tax on the purchase of an off-highway vehicle subject 
to identification under Division 16.5 of the Vehicle Code is the sales 
price. 

The measure of tax on a purchase of a vehicle from a bona fide dealer 
outside this state is the sales price and is payable to the Department of 
Motor Vehicles. 

If the purchaser of a vehicle makes an application to the Department 
of Motor Vehicles which is not timely, and is subject to penalty because 
of delinquency in effecting registration or identification or transfer of 
registration or identification of the vehicle, the purchaser then becomes 
liable also for penalty as specified in section 6591 of the Revenue and 
Taxation Code, but no interest shall accrue. 

If the purchaser of a vehicle does not make application to the Depart- 
ment of Motor Vehicles, or does not pay the amount of use tax due, or files 
a return with the Board under section 6455 of the Revenue and Taxation 
Code which is not timely, interest and penalties shall apply with respect 
to the unpaid amount as provided in Chapter 5 (commencing with section 
645 1 ) of the Revenue and Taxation Code. 

Any purchaser of a vehicle who regi sters it outside the state for the pur- 
pose of evading the payment of taxes due shall be liable for a penalty of 
50 percent of any tax determined to be due on the sales price of the ve- 
hicle. 

(2) Vessels and Aircraft. 

(A) Aircraft and Documented Vessels. Except as provided in subdivi- 
sion (c)(2)(C), purchasers of aircraft or documented vessels from any 
person other than a person required to hold a seller' s permit by reason of 
the number, scope, and character of the person's sales of documented 
vessels or of aircraft, as the case may be and not otherwise specifically 
exempt shall report and pay tax to the Board. A documented vessel means 
a vessel which is required to be documented by the United States Coast 
Guard and for which the United States Coast Guard has issued a valid ma- 
rine certificate. 

A purchaser who holds a seller' s permit, or to whom a consumer' s use 
tax account number has been assigned, must include the tax in the pur- 
chaser' s return for the period in which the aircraft or documented vessel 
was purchased. 

A purchaser who does not hold a seller' s permit, or to whom a consum- 
er' s use tax number has not been assigned, shall make a return and pay 



use tax, measured by the sales price of the vessel or aircraft, on or before 
the last day of the calendar month next succeeding the month in which 
a return form is mailed to the purchaser, or the last day of the twelfth 
month following the month during which the vessel or aircraft was pur- 
chased, whichever period expires the earlier. 

Any purchaser of a vessel or aircraft who registers it outside the state 
for the purpose of evading the payment of taxes due shall be liable for a 
penalty of 50 percent of any tax determined to be due on the sales price 
of the vessel or aircraft. 

(B) Undocumented Vessels. Any vessel which is not required to have, 
and does not have a valid marine certificate issued by the United States 
Coast Guard is an undocumented vessel. 

Purchasers of undocumented vessels, the sales of which are exempt 
from sales tax under (b)( 1 ) above, shall pay the use tax to the Department 
of Motor Vehicles, acting for, and on behalf of, the Board pursuant to sec- 
tion 9928 of the Veliicle Code, at the time of making application for regis- 
tration except: 

1 . When the applicant establishes that the tax is inapplicable under the 
general exemptions in (b)(2)(A) and (b)(2)(C) above. 

2. When the applicant furnishes to the Department of Motor Vehicles 
a certificate of use tax exemption or tax clearance certificate issued by the 
Board. 

3. When, operative January 1, 1996, the applicant has proof of pay- 
ment of sales or use tax to a broker under the provisions of subdivision 
(c)(2)(C). 

If at the dme of registration the purchaser does not have the necessary 
documentation to establish that tax does not apply but wants to secure im- 
mediate action upon his or her application for registration, the purchaser 
will be required to pay the tax to the Department of Motor Vehicles. If 
the purchaser can thereafter establish that no tax was applicable, he or she 
may file with the Board a claim for refund of the tax paid to the Depart- 
ment of Motor Vehicles. 

If the purchaser makes an application to the Department of Motor Ve- 
hicles which is not timely, and is subject to penalty because of delinquen- 
cy in effecting registration or transfer of registration of the undocument- 
ed vessel, he or she then becomes liable also for penalty as specified in 
Section 659 1 of the Revenue and Taxafion Code, but no interest shall ac- 
crue. 

If the purchaser does not make application to either department, or 
does not pay the amount of use tax due, or files a return with the Board 
under section 6455 of the Revenue and Taxation Code which is not time- 
ly, interest and penalties shall apply with respect to the unpaid amount 
as provided in Chapter 5 (commencing with secfion 645 1 ) of the Reve- 
nue and Taxation Code. 

Any purchaser of a vessel who registers it outside the state for the pur- 
pose of evading the taxes due shall be liable for a penalty of 50 percent 
of any tax determined to be due on the sales price of the vessel. 

(C) Vessels and Aircraft Purchased Through Brokers. Notwithstand- 
ing any other provision, when a person purchases a vessel or aircraft, on 
or after January 1, 1996, from another person through a broker, the pur- 
chaser is relieved from the liability for use tax on the transaction only to 
the extent that he or she: 

1 . has paid an amount as sales or use tax to the broker, and 

2. has obtained and retained a receipt from the broker showing the pay- 
ment of such tax. 

The purchaser is relieved from liability only to the extent of the amount 
paid, and for which a receipt is provided, but remains liable for any 
amount of tax later determined to be due. An amount designated as sales 
or use tax collected by the broker from the purchaser constitutes a debt 
owed by the broker to the state and the broker shall be liable for that 
amount as if he or she were a retailer engaged in business in this state re- 
quired to collect that amount as use tax from the purchaser. 

(d) Leased Vehicles. (See Regulafion 1661 (18 CCR 1661) for appli- 
cation of tax to leases of mobile transportafion equipment.) 
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(1) Lease of Vehicles. The general rules respecting the application of 
tax to leases apply to leases of vehicles, subject to the following special 
requirements in the case of vehicles: 

If under a lease or rental arrangement a vehicle is to be registered in 
the name of the lessee only, the lessor may not elect to pay the tax mea- 
sured by the rental receipts. Under these circumstances, use tax will be 
collected at the time of registration or transfer of registration to the lessee 
unless the transfer of registration to the lessee is by a certificated dealer, 
dismantler, manufacturer, or lessor-retailer, using a Report of Sale, in 
which case the sales tax will be applicable measured by the sales price 
to the lessor. If the certificated dealer, dismander, manufacturer, or les- 
sor-retailer is also the lessor, use tax will be applicable measured by the 
sales price to the lessor, and must be paid by the lessor to the Board. The 
following examples illustrate applications of the foregoing provisions 
and are conditions under which tax may not be paid on rental receipts. 

(A) A certificated dealer sells a vehicle to a lessor who is not a certifi- 
cated dealer, dismantler, manufacturer, or lessor-retailer. The sale is re- 
ported to the Department of Motor Vehicles by the dealer and the vehicle 
is registered in the name of a lessee only. Sales tax is applicable measured 
by the selling price to the lessor. 

(B) A certificated dealer is also a lessor and registers a vehicle in the 
name of the lessee only. Use tax is applicable measured by the cost of the 
vehicle to the dealer-lessor. 

(C) A lessor who is not a certificated dealer, dismantler, manufacturer, 
or lessor-retailer leases a vehicle and has it registered in the name of the 
lessee only. 

1 . Use tax is applicable if the vehicle was purchased from a bona fide 
dealer outside this state. The measure of tax is the sales price of the ve- 
hicle to the lessor and it is payable by the lessor to the Department of Mo- 
tor Vehicles. 

2. Use tax is applicable if the vehicle was purchased from a person who 
is not a certificated California dealer, manufacturer, dismantler, lessor- 
retailer, or a bona fide out-of-state dealer. The measure of tax is the sales 
price of the vehicle to the lessor and, in the absence of evidence to the 
contrary, the sales price will be presumed to be an amount determined as 
in paragraph 3 of (c)(1) above. 

Lessors who own vehicles registered in the names of lessees only may 
have the registration changed to show either the lessor or the lessor and 
lessee relationship on the registration card. Where this is done, they may 
continue to pay tax measured by the rental receipts. Insofar as the regis- 
tration is not made pursuant to a retail sale, the change may be made with- 
out incurring use tax liability on the transfer of registration. Transfers, 
however, will be subject to transfer fees imposed by the Department of 
Motor Vehicles. 

Lessors who change the registration should notify dealers from whom 
they purchase the vehicles and to whom they gave resale certificates that 
the registrations have been changed. 

(2) Transfer of a Vehicle to a Lessee by a Lessor — Presumption. It will 
be presumed that a transfer of a vehicle to a lessee by a lessor, as defined 
in section 372 of the Vehicle Code, was a sale for resale if the lessee trans- 
fers title and registration to a third party within 10 days from the date the 
lessee acquired title from the lessor at the expiration or termination of a 
lease. The presumption may be rebutted by evidence that the sale was not 
for resale prior to use. "Transfer of title and registration" occurs, for pur- 
poses of this regulation, when the lessee endorses the certificate of own- 
ership. 

(e) Out-of-State Purchases of Vehicles, Vessels, and Aircraft. 

Regarding the applicability of tax to the out-of-state purchase of a ve- 
hicle, vessel, or aircraft, see subdivision (b) of Regulation 1620 (18 CCR 
1620). 



' Section 11615.5 of the Vehicle Code requires a licensed lessor-retailer to pay 
sales tax with respect to the retail sale of a motor vehicle, except a sale to the 
lessee of the vehicle, if the lessor-retailer fdes a report of sale with the Depart- 
ment of Motor Vehicles. 



NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006. 6010. 6202, 6271-6294, 6366.2, 6422.1, 6451, 6455. 6485.1. 
6514.1 and 6591, Revenue and Taxation Code; and Section 297.5, Family Code. 

History 

1. Amendment of subsections (b)(2)(B). (c)(2) and (d) fded 11-25-77; effective 
thirtieth day thereafter (Register 77, No. 48). For prior history, see Register 77, 
No. 8. " 

2. Amendment of subsections (a)(1)(B) and (c)(1)(B) filed 12-20-77; effective 
thirtieth day thereafter (Register 77. No. 52). 

3. New subsection (b)(3) fded 1-30-80; effective thirtieth day thereafter (Register 
80, No. 5). 

4. Amendment of subsections (a)(4) and (b) filed 8-22-80 as an emergency: effec- 
tive upon filing (Register 80. No. 34). A Certificate of Compliance must be 
transmitted to OAL within 1 20 days or emergency language will be repealed on 
12-22-80. 

5. Certificate of Compliance including amendment of subsection (b) transmitted 
to OAL 12-19-80 and filed 1-16-81 (Register 81, No. 3). 

6. Amendment filed 1-10-85; effective thirtieth day thereafter (Register 85, No. 
2). 

7. Amendment of subsections (c) and (d) filed 9-5-85; effective thirtieth day 
thereafter (Register 85, No. 36). 

8. Amendment of subsection (a)(1)(A) and new subsection (b)(2)(D) Filed 
3-19-90; operative 4-18-90 (Register 90, No. 13). 

9. Amendment of subsections (a)(3), (b)(1)(B), (b)(2)(B), (b)(2)(D)2b, (d) and 
(d)(1)(C) filed 6-8-94: operative 7-8-94 (Register 94, No. 23). 

1 0. Editorial correction of subsections (a)( 1 )( A), (a)( 1 )(B) and (b)( 1 )(B) (Register 
97, No. 14). 

11. Amendment of subsections (c)(2)(A) and (c)(2)(B)2., new subsections 
(c)(2)(B)3. and (c)(2)(C)-(c)(2)(C)2., amendment of subsection (d)(1) and 
amendment of NOTi-; filed 4-3-97; operative 5-3-97 (Register 97, No. 14). 

12. Change without regulatory effect amending section filed 3-8-2005 pursuant 
to section 100, title 1, California Code of Regulations (Register 2005, No. 10). 

13. Change without regulatory effect amending subsection (b)(2)(A) and Note 
filed 1-3-2007 pursuant to section 100, title 1, California Code of Regulations 
(Register 2007, No. 1). 

§ 1610.2. Mobilehomes and Commercial Coaches. 

(a) Definitions. For purposes of this regulation, the following defini- 
tions govern: 

( 1 ) "Mobilehome" means a structure transportable in one or more sec- 
tions, designed and equipped to contain not more than two dwelling units 
to be used with or without a foundation system. A "dwelling unit" con- 
sists of one or more habitable rooms which are designed to be occupied 
by one family with facilities for living, sleeping, cooking, eating, and 
sanitation. "Mobilehome" does not include a recreational vehicle, coin- 
mercial coach, or factory built housing as defined in Section 1997 1 of the 
Health and Safety Code. 

(2) "Commercial Coach" means a structure transportable in one or 
more sections, designed and equipped for human occupancy for indus- 
trial, professional, or commercial purposes, which is required to be 
moved under permit, and shall include a trailer coach. "Trailer coach" 
means a vehicle, other than a motor vehicle, designed for human habita- 
tion, or human occupancy for industrial, professional, or commercial 
purposes, for carrying property on its own structure, and for being drawn 
by a motor vehicle. 

(3) "Used Mobilehome" means a mobilehome that was previously 
sold and registered or titled with the Department of Housing and Com- 
munity Development, or with an appropriate agency or authority, or any 
other state, District of Columbia, territory or possession of the United 
States or a foreign state, province, or country. 

(4) "Current Recognized Value Guide" means (1) the Kelley Blue 
Book Manufactured Housing and Mobilehome Guide or (2) the National 
Automobile Dealer Associations' s (N ADA) Mobilehome Manufactured 
Housing Appraisal Guide, which is the current guide for the period in 
which the sale, storage, use or other consumption occurs. 

(b) Basic Application of Tax. 
(1) General Exemptions. 

(A) Sales Tax. Sales tax does not apply to sales of mobilehomes or 
commercial coaches required to be annually registered under the Health 
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and Safety Code when the retailer (as defined in Revenue and Taxation 
Code Section 6275) is not licensed pursuant to the Health and Safety 
Code as a manufacturer, manufacturer branch, dealer, dealer branch, dis- 
tributor, distributor branch, representative, or representative branch. 
Generally, where sales tax does not apply to the sale, unless the transac- 
tion is also exempt from the use tax as provided in subdivision (b)(1)(B) 
below, use tax applies to the purchase of the mobilehome or commercial 
coach. The purchaser is required to pay the use tax to the Department of 
Housing and Community Development at the time of making application 
for registration. (For explanation regarding payment of tax by purchaser, 
see .subdivision (c) below.) 

(B) Sales and Use Tax. Neither sales tax nor use tax applies to the sale 
or use of: 

1 . Mobilehomes and commercial coaches sold by the parent, grand- 
parent, child, grandchild, or spouse of the purchaser, or by the brother or 
sister of the purchaser if both are under the age of 1 8 and are related by 
blood or adoption, where the seller is not engaged in the business of sell- 
ing the type of property for which the exemption is claimed. Claimants 
of this exemption must submit satisfactory evidence of relationship. 

2. Mobilehomes and commercial coaches when included in any trans- 
fer of all or substantially all of the property held or used in the course of 
business activities of the transferor and when after the transfer the real 
and ultimate ownership remains substantially similar. 

3. Used mobilehomes which are subject to property tax pursuant to 
Part 13 (commencing with Section 5800) of Division 1 of the Revenue 
and Taxation Code at the time of sale. 

(2) Fees. The "gross receipts" from the retailer's sale of a mobilehome 
and the "sales price" of a mobilehome stored, used, or otherwise con- 
sumed in this State does not include separately stated escrow fees or reg- 
istration fees charged in connection with the sale of any mobilehome. 

(3) New Mobilehomes. 

(A) In General. Generally, unless the transaction qualifies as a sale for 
occupancy as a residence, or is otherwise exempt, tax appHes to the gross 
receipts from the sale of a new mobilehome to the same extent as sales 
of other tangible personal property. See subdivision (b)(3)(B) below for 
special rules applicable to sales of new mobilehomes for occupancy as 
residences. 

(B) Mobilehomes Sold for Occupancy as a Residence. A mobilehome 



dealer is the "retailer-consumer" of any new mobilehome sold to the cus- 
tomer for occupancy as a residence if the transaction would otherwise 
have been subject to the sales tax and the mobilehome is thereafter sub- 
ject to local property taxation. For a description of the conditions under 
which a mobilehome dealer may tender a resale certificate to a supplier. 
see Regulation 1668(h). 

1. Measure of Tax. The retailer-consumer is required to declare and 
pay tax at 75 percent of the retailer-consumer's purchase price for the pe- 
riod in which the qualifying sale is made to a customer. A qualifying sale 
is one in which the customer certifies to the retailer-consumer at the lime 
of sale that the mobilehome is being acquired for occupancy as a resi- 
dence. The retailer-consumer is not authorized to separately bill the cus- 
tomer for tax reimbursement. 

The applicable percentage of the purchase price applies to all items 
which the retailer-consumer has purchased and affixed as an integral part 
of the mobilehome prior to sale, or pursuant to the contract of sale, such 
as carpeting, wall paneling, room partitions, and built-in appliances. Op- 
erative January 1, 1985, for purposes of this regulation, draperies and 
freestanding refrigerators and ranges shall be considered an integral part 
of a mobilehome. If these items are not included in the price of the mobi- 
lehome when acquired by the retailer-consumer, they must be included 
when computing the total amount subject to tax. The retailer-consumer's 
purchase price of these items also must include any labor charges for af- 
fixing the property when the labor is performed by other than the retailer- 
consumer. 

A mobilehome dealer is the retailer of certain other items which are not 
an integral part of the mobilehome, such as furniture. The mobilehome 
dealer is also the retailer of mobilehome accessories, such as window aw- 
nings, skirting, and air conditioning units, provided these items are not 
affixed to a mobilehome situated on a permanent foundation or directly 
affixed to realty. Tax is due on the entire retail selling price to the custom- 
er. 

2. Certification of Exemption. If a purchaser certifies in writing at the 
time of the sale that the mobilehome will be used in a manner or for a pur- 
pose entitling the retailer to report tax on the transaction based on 75 per- 
cent of the retailer's purchase price and subsequently uses the property 
in some other manner or for some other purpose not qualifying for the 



[The next page is 130.3.] 



Page 130.2(a) 



Register 2007, No. 29; 7-20-2007 



Title 18 



State Board of Equalization — Business Taxes 



§ 1610.2 



• 



exemption, then the purchaser shall be liable for payment of tax mea- 
sured by the entire sales price or gross receipts from the sale less an 
amount of equal to 75 percent of the sales price or gross receipts from the 
sale of the mobilehome to the retailer. 

The following is a form of certification approved by the Board. 

CERTIFICATION OF EXEMPTION 
MOBILEHOME RESIDENCE PURCHASE 

I hereby certify that the mobilehome that I (name of purchaser) am pur- 
chasing from (name of retailer-consumer) is being purchased for occu- 
pancy as a residence and that it will only be used for this purpose. 1 further 
certify and agree that if the property purchased under authority of this 
certificate is used for any other purpose. I shall be liable for payment of 
tax measured by the entire sales price or gross receipts from the sale to 
me less an amount equal to 75 percent of the sales price or gross receipts 
from the sale of the mobilehome to the retailer. 

Date Certificate Given: 

Signed By: (name of purchaser) 

Capacity: 

Description of Property: 

3. Determining the Date of Sale. Generally the tax applies upon the 
date of the sale of the property to the buyer. A sale takes place on the date 
of actual transfer of title to the property to the retailer-consumer's cus- 
tomer or at the time possession is transferred to the purchaser where title 
is retained by the retailer-consumer solely as security for the payment of 
the purchase price. 

Transactions involving installations by dealers upon permanent foun- 
dation systems are subject to tax upon installation. For purpose of such 
a transaction, installation shall be considered to be complete upon the 
date of delivery of possession of the mobilehome to the buyer or upon the 
date of close of escrow for the sale, whichever event first occurs. 

4. Equivalent Measure of Tax for Direct Sales by a Manufacturer. A 
manufacturer is the "retailer-consumer" of any new mobilehome which 
he sells directly to a customer for occupancy as a residence and is re- 
quired to declare and pay tax measured by an amount equal to 75 percent 
of the sales price or gross receipts from the sale at which a similar mobile- 
home ready for installation would be sold by the manufacturer to a retail- 
er-consumer in this state. 

5. Purchase of a Mobilehome from a Retailer at an Out-of-State Loca- 
tion. If the out-of-state retailer is engaged in business in this state within 
the meaning of Revenue and Taxation Code Section 6203, the out-of- 
state retailer is a retailer-consumer with respect to its qualifying sales of 
new mobilehomes and must report and pay tax as provided in subdivision 
(b)(3)(B)(I). 

If the out-of-state retailer is not engaged in business in this state, then 
the purchaser must report and pay use tax measured by 75 percent of the 
out-of-state retailer's purchase price of any new mobilehome as set forth 
in subdivision (b)(3)(B)(l) of this regulation. In the absence of satisfacto- 
ry evidence of the out-of-state vendor's purchase price, it shall be pre- 
sumed that the measure of use tax for the transaction is an amount equiva- 
lent to 60 percent of the sales price of the mobilehome to the purchaser, 
provided the vendor is not the manufacturer of the mobilehome. If the 
out-of-state vendor is the manufacturer, tax will apply as provided in 
subdivision (b)(3)(B)(4) above. 

(4) Used Mobilehomes. 

(A) In General. Tax applies to the "gross receipts" from the sale of a 
used mobilehome and the "sales price" of a used mobilehome stored, 
used, or otherwise consumed in this State if, at the time of sale or use, the 
mobilehome is subject to annual license fees under the Health and Safety 
Code. Tax does not apply to the sale of a used mobilehome if, at the time 
of sale, the mobilehome is subject to property tax pursuant to Part 13 of 
Division 1 of the Revenue ad Taxation Code commencing with Section 
5800; however, if, subsequent to the time of sale, the mobilehome is re- 
moved from the property tax rolls and reinstated under the annual license 
fee system, then tax applies in the same manner as if the mobilehome had 
been subject to the annual license fees at the time of sale. 



Where a dealer, who is acting on its own account and not as a broker, 
sells a used mobilehome. the dealer is a retailer and tax applies to the re- 
tail sales price of the used mobilehome including separately stated 
charges for awnings, skirting, and other items of tangible personal prop- 
erty sold with the used mobilehome provided these items are not affixed 
to a mobilehome situated on a permanent foundation or directly affixed 
to realty. However, if a used mobilehome is sold in-place by a dealer, any 
separately stated values of existing real property improvements such as 
cement and landscaping or separately stated in-place location value are 
not subject to tax. 

(B) Special Application of Tax to Certain Transactions Involving 
Used Mobilehomes. 

1 . Application of Tax for the Period January I, 1983 through Decem- 
ber 31, 1984. From January 1, 1983, to December 31. 1984. inclusive, 
"gross receipts" from the retail sale of. and "sales price" of a used mobile- 
home, sold or stored, used, or otherwise consumed in this state, means 
the retail value of the used mobilehome as determined in accordance with 
a current recognized value guide, whenever the registered or legal owner 
sells a used mobilehome through a person licensed under the Health and 
Safety Code as a dealer and not on the dealer' s own account or through 
a licensed real estate broker acting pursuant to Section 10131.6 of the 
Business and Professions Code. 

2. Application of Tax for the Period January 1. 1985 through Decem- 
ber 31. 1985. From January 1. 1985 through December 31, 1985, inclu- 
sive, "ross receipts" from the retail sale of. and "sales price" of a used mo- 
bilehome. sold or stored, used, or otherwise consumed in this state, 
means the retail value of the used mobilehome as determined in accor- 
dance with a current recognized value guide, whenever the sale is: 

a. Through a person licensed under the Health and Safety Code as a 
dealer and not on the dealer's own account; or 

b. Through a licensed real estate broker acting pursuant to Section 
10131.6 of the Business and Professions Code; or 

c. Whenever a purchaser of a used mobilehome is required to pay the 
use tax to the Department of Housing and Community Development. 

If the value guide does not specify the age, model, and manufacturer 
of a used mobilehome or if the actual sales price of a used mobilehome 
is less than the current value specified in the value guide, the "sales price" 
shall be based on the actual sales price of the mobilehome as evidenced 
by the purchase documents. 

If the total contract price includes charges for accessories or other 
items which are not an integral part of the mobilehome, such as in-place 
location value, landscaping, or furnishings, and the actual sales price of 
the used mobilehome is not segregated in the purchase documents, the 
"actual sales price" of the used mobilehome for purposes of determining 
the "sales price" under the provisions of the preceding paragraph shall be 
either the total contract price or the value specified in the value guide, 
whichever is lower. However, if the value of the used mobilehome is not 
specified in the value guide, then the "actual sales price" of the mobile- 
home included within the total contract price shall be determined by the 
Board based on information available to it. 

3. Application of Tax For Periods On and After January 1 , 1 986. Effec- 
tive January 1, 1986, "gross receipts" from the retail sale of, and "sale 
price" of a used mobilehome, sold or stored, used, or otherwise con- 
sumed in this state, means the retail value of the used mobilehome as de- 
termined in accordance with a current recognized value guide, whenever 
the sale is: 

a. Through a person licensed under the Health and Safety Code as a 
dealer and not on the dealer's own account; or 

b. Through a licensed real estate broker acting pursuant to Section 
101231.6 of the Business and Professions Code; or 

c. Whenever a purchaser of a used mobilehome is required to pay the 
use tax to the Department of Housing and Community Development. 

If the value guide does not specify the model or manufacturer of a used 
mobilehome, the value of the used mobilehome shall be established by 
reference to the highest value in the value guide according to age and size 
or the actual sales price, whichever is less. If the actual sales price of a 
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used mobilehome is less than the current value specified in the value 
guide, the sales price shall be based on the actual sales price of the mobi- 
lehome as evidenced by the purchase documents. "Actual sales price" 
means the total contract price, including, but not limited to. the value of 
the mobilehome, in-place location, awning, skirting, carport, patio, land- 
scaping, shaibs, unattached furnishings, or other items not part of the mo- 
bilehome. and documentation fees. 

(c) Payment of Tax by Purchaser. Purchasers of mobilehomes and 
commercial coaches required to be registered annually under the Health 
and Safety Code, the sales of which are exempt from sales tax under sub- 
division (b)(1)(A) above, shall pay tax to the Department of Housing and 
Community Development, acting for and on behalf of the Board, at the 
time of making application for registration except: 

( 1 ) When the applicant establishes that the tax is inapplicable under the 
general exemption in subdivision (b)(1)(B) above; or 

(2) When the applicant furnishes to the Department of Housing and 
Community Development a use tax exemption or tax clearance certifi- 
cate issued by the Board. 

A purchaser may pay the use tax and penalty, if any, to the Department 
of Housing and Community Development so as to secure immediate ac- 
tion upon the application for registration and thereafter apply to the 
Board for a refund of the amount so paid. 

Whenever the purchaser of a commercial coach is required to pay use 
tax to the Department of Housing and Community Development, the 
sales price shall be presumed to be an amount equal to the market value 
of the property at the time of the purchase as that value is determined to 
measure the license fees imposed under Chapter 8 (commencing with 
Section 18075) of Pari 2. Division 13, of the Health and Safety Code, 
multiplied by a factor of 1.8. The presumption may be rebutted by evi- 
dence which establishes that the sales price was other than such amount. 
This provision does not apply to commercial coaches required to be reg- 
istered annually under the Health and Safety Code which are purchased 
outside this slate from a manufacturer or dealer. The measure of lax of 
a purchase of a commercial coach from a bona-fide dealer outside this 
state is the sales price and the tax is payable to the Department of Housing 
and Community Development. 

Whenever the purchaser of a mobilehome is required to pay use tax to 
the Department of Housing and Community Development, the measure 
of tax shall be determined in accordance with subdivision (b)(3) or (b)(4) 
of this regulation, whichever is applicable. 

If the purchaser of a mobilehome or commercial coach makes n appli- 
cation to the Department of Housing and Community Development 
which is not timely, and is subject to penalty because of delinquency in 
effecting registration or transfer of registration of the property, the pur- 
chaser then becomes liable also for penalty specified in Section 6591 of 
the Revenue and Taxation Code, but no interest shall accrue. 

If the purchaser of a mobilehome or commercial coach does not make 
application to the Department of Housing and Community Development, 
or does not pay the amount of use tax due, or files a return with the Board 
under Section 6455 of the Revenue and Taxation Code which is not time- 
ly, interest and penalties shall apply with respect to the unpaid amount 
as provided in Chapter 5 (commencing with Section 645 1 ) of Part 1 , Di- 
vision 2, of the Revenue and Taxation Code. 

(d) Real Properly Improvements on or lo Mobilehomes or Commer- 
cial Coaches. A person who both furnishes and affixes accessories or oth- 
er items as improvements or additions to land, or to a mobilehome, or a 
commercial coach, which rests on a permanent foundation, is a construc- 
tion contractor. The application of tax lo construction contracts is ex- 
plained in Regulation 1521, Construction Contractors. 

NoTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6010, 6012.2, 6012.9, 6275-6293, 6379 and 6422.1, Revenue and 
Taxation Code. 

History 

1. New section filed 6-10-83; effective thirtieth day thereafter (Register 83, No. 

24). 

2. Amendment filed 1 1-20-86; effective thirtieth day thereafter (Register 86, No. 

47). 



3. Editorial correcfion of subsection (h)(3)(B) (Register 88, No. 10). 

4. Change without regulatory effect amending subsection (b)(3)(B) filed 
11-4-2004 pursuant to section 100, title 1, California Code of Regulations 
(Register 2004, No. 45). 



Article 10. 



Matters Involving the Federal 
Government 

(Also See Article 28) 



§ 1 61 4. Sales to the United States and Its 
Instrumentalities. 

(a) Generally. Sales tax does not apply to sales to: 

(1 ) The United States or its unincorporated agencies and instrumenta- 
hlies. 

(2) Any incorporated agency or instrumentality of the United States 
wholly owned by either the United Stales, or by a corporation wholly 
owned by the United Slates. 

(3) The American National Red Cross, its chapters and branches. 

(4) Incorporated federal instrumentalities not wholly owned by the 
United Stales, unless federal law permits taxing the instrumentality. Ex- 
amples of incorporated federal instrumentalities exempt from tax are fed- 
eral reserve banks, federal credit uruons, federal land banks, and federal 
home loan banks. 

Application of the use tax lo the storage, use, or other consumption of 
tangible personal property by agencies or instrumentalities of the United 
Stales is prohibited unless federal law permits taxing the agency or in- 
strumentality. 

Where payment for tangible personal properly sold or consumed in 
this state is made partly by the United Slates or its instrumentalities and 
partly by nonexempt persons, the payment is exempt lo the extent of the 
United Slates" or its instrumentality's share provided it is made directly 
to the vendor by the United Stales or its instrumentality. If the nonexempt 
party makes full payment and then seeks reimbursement from the United 
States or its instrumentality, the entire amount is taxable even though the 
United Stales or its instrumentality may reimburse the parly in full or in 
part. 

(b) Army and Air Force Exchange Services, Navy Exchanges, Coast 
Guard Exchanges, Open Messes, and Officers' Messes. Army and air 
force exchange services, navy exchanges, coast guard exchanges, open 
messes, and officers' messes, established pursuant to regulations of the 
appropriate branch of the armed services are instrumentalities of the 
United Stales, and tax does not apply to sales lo these organizations. 

Tax applies lo sales lo persons in the armed services of the United 
States, notwithstanding the circumstance that the merchandise may be 
billed through any army or air force exchange service, navy exchange, 
coast guard exchange, or similar organization. 

(c) Company and Other Unit Funds. Tax does not apply lo sales to the 
armed services of merchandise purchased with unit and similar funds 
(company, troop, hospital, recreation, welfare, etc.) where the expendi- 
tures are made in accordance with appropriate regulations of the armed 
services for the general benefit of armed services personnel. 

(d) Civilian Welfare Funds. Civilian welfare funds are established and 
administered under armed services regulations under which post restau- 
rants are also administered. Both are nonappropriated fund activities and 
are unincorporated governmental instrumentalities. Accordingly, sales 
lax does not apply to sales made lo such organizations properly con- 
ducted and operated at military installations in this stale in accordance 
with appropriate regulations. 

Any seller to such organizations claiming a transaction as exempt from 
sales lax must obtain from Ihe purchaser a certificate similar to the fol- 
lowing: 

This is lo certify that the located 

(Name of Fund) 
at is a nonappropriated fund 



• 



(Name of Installation) 
activity located at a military installation of the United States in the State 
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of California and is conducted and operated in accordance with armed 
services regulations established for such activities. As such, sales to this 
nonappropriated civilian welfare fund are exempt from California state 
and state-administered local sales taxes. 

Signature of Commanding Officer or Representative 

Print or Type Name 



Rank 



Date 

(e) The Selective Service System. Tax does not apply to receipts from 
sales to State Procurement Officers for selective service authorized by se- 
lective service regulations. 

(0 Medicare Program. Tax does not apply to the sale of items to a per- 
son insured pursuant to Part A of the Medicare Act as such sales are con- 
sidered exempt sales to the United States. 

Tax applies to the sale of an item to a person insured pursuant to Part 
B of the Medicare Act even though the person assigns the claim for reim- 
bursement to the retailer and the retailer files the claim with, and is paid 
by, a carrier administering medicare claims under contract with the 
United States. 

(g) Supporting Documents. Any seller claiming a transaction as ex- 
empt from tax under Section 6381 must obtain from the purchaser, and 
retain, a government purchase order or documents demonstrating direct 
payment by the United States to support the claim. 
Note: Construction contractors generally, see Regulation 1521. 
Motion pictures produced for United States Government, see Regulation 1529. 
United States contractors, see Regulation 1615. 
Leases and rentals in general, see Regulation 1660. 

Diamond National Corp., et al. v. State Board of Equalization 

US . 



NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6381 and 6381.5, Revenue and Taxation Code. 

History 

1 . Amendment and renumbering of former Section 2014 filed 2-20-70; effective 
thirtieth day thereafter (Register 70, No. 8). 

2. Amendment filed 8-20-76; effective thirtieth day thereafter (Register 76, No. 
34). 

3. Amendment filed 12-29-78; effective thirtieth day thereafter. Pursuant to Sec- 
tion 705 1 , Revenue and Taxation Code, the order establishes that these amend- 
ments, adopted on 12-7-78, are operative only with respect to sales occurring 
on leases in effect on or after 1-1-79 (Register 78, No. 52). 

4. Amendment of subsections (a)(3) and (i) filed 3-26-79; effecrive thirtieth day 
thereafter (Register 79, No. 13). 



5. Amendment filed 2-28-80; effective thirtieth day thereafter (Register 80, No. 
9). 

6. Amendment filed 7-30-84; effective thirtieth day thereafter 84, No. 31). 

7. Editorial correction of subsection (d) (Register 95, No. 48). 

8. Change without regulatory effect amending subsections (a)(4) and (g) filed 
5-25-2004 pursuant to section 100, title 1, California Code of Reeuiations 
(Register 2004, No. 22). 

§1615. United States Contractors. 

NOTE: Authority cited: Section 6384, Revenue and Taxation Code; Section 9 of 
Chapter 68 1 , Statutes of 1 941 . Additional authority cited: Section 705 1 , Revenue 
and Taxation Code. Reference: Sections 6006-6010, 6012, 6015, 6016.3. 60J6.5, 
6054.5, 6055, 6203.5, Revenue and Taxation Code. 

History 

1. Renumbering from former Section 1922 filed 1 1-3-71; effective thirtieth day 
thereafter (Register 71, No. 45). For prior history, see Register 55, No. 14. 

2. Repealer filed 2-25-76; designated effective 4-1-76 (Register 76, No. 9). 

§ 1616. Federal Areas. 

(a) In General. Tax applies to the sale or use of tangible personal prop- 
erty upon federal areas to the same extent that it applies with respect to 
sale or use elsewhere within this state. 

(b) Alcoholic Beverages. Manufacturers, wholesalers and rectifiers 
who deliver or cause to be delivered alcoholic beverages to persons on 
federal reservations shall pay the state retailer sales tax on the selling 
price of such alcoholic beverages so delivered, except when such deliver- 
ies are made to persons or organizations which are instrumentalities of 
the Federal Government or persons or organizations which purchase for 
resale. 

Sales to officers' and non-commissioned officers' clubs and messes 
may be made without sales tax when the purchasing organizations have 
been authorized, under appropriate regulations and control instructions, 
duly prescribed and issued, to sell alcoholic beverages to authorized pur- 
chasers. ' 

(c) Sales Through Vending Machines. Sales through vending ma- 
chines located on Army, Navy, or Air Force installations are taxable un- 
less the sales are made by operators who lease the machines to exchanges 
of the Army, Air Force, Navy, or Marine Corps, or other instrumentalities 
of the United States, including Post Restaurants and Navy Civilian Cafe- 
teria Associations, which acquire title to and sell the merchandise 
through the machines to authorized purchasers. 

For the exemption to apply, the contracts between the operators and 
the United States instrumentalities and the conduct of the parties must 
make it clear that the instrumentalities acquire title to the merchandise 
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and sell it through machines leased from the operators to authorized pur- 
chasers. 

(d) Indian Reservations. 

( 1 ) In General. Except as provided in this regulation, tax applies to the 
sale or use of tangible personal property upon Indian reservations to the 
same extent that it applies with respect to sale or use elsewhere within this 
state. 

(2) Definitions. For purposes of this regulation "Indian" means any 
person of Indian descent who is entitled to receive services as an Indian 
from the United States Department of the Interior. 

Indian organizations are entitled to the same exemption as a Indians. 
"Indian organization" includes Indian tribes and tribal organizations and 
also includes partnerships all of whose members are Indians. The term 
includes corporations organized under tribal authority and wholly owned 
by Indians. The term excludes other corporations, including other corpo- 
rations wholly owned by Indians. "Reservation" includes reservations, 
rancherias. and any land held by the United States in trust for any Indian 
tribe or individual Indian. 

(3) Sales by On-Reservation Retailers. 

(A) Sales by Indians. 

1 . Sales by Indians to Indians who reside on a reservation. Sales tax 
does not apply to sales of tangible personal property made to Indians by 
Indian retailers negotiated at places of business located on Indian reser- 
vations if the purchaser resides on a reservation and if the property is de- 
livered to the purchaser on a reservation. The purchaser is required to pay 
use tax only if, within the first 1 2 months following delivery, the property 
is used off a reservation more than it is used on a reservation. 

2. Sales by Indians to non-Indians and Indians who do not reside on 
a reservation. Sales tax does not apply to sales of tangible personal prop- 
erty by Indian retailers made to non-Indians and Indians who do not re- 
side on a reservation when the sales are negotiated at places of business 
located on Indian reservations if the property is delivered to the purchaser 
on the reservation. Except as exempted below, Indian retailers are re- 
quired to collect use tax from such purchasers and must register with the 
Board for that purpose. 

Indian retailers selling meals, food or beverages at eating and drinking 
establishments are not required to collect use tax on the sale of meals, 
food or beverages that are sold for consumption on an Indian reservation. 

(B) Sales by non-Indians. 

1 . Sales by non-Indians to Indians who reside on a reservation. Sales 
tax does not apply to sales of tangible personal property made to Indians 
by retailers when the sales are negotiated at places of business located on 
Indian reservations if the property is delivered to the purchaser on a reser- 
vation. The sale is exempt whether the retailer is a federally licensed In- 
dian trader or is not so licensed. The purchaser is required to pay use tax 
only if. within the first 1 2 months following delivery, the property is used 
off a reservation more than it is used on a reservation. 

2. Sales by non-Indians to non-Indians and Indians who do not reside 
on a reservation. Either sales tax or use tax applies to sales of tangible per- 
sonal property by non-Indian retailers to non-Indians and Indians who 
do not reside on a reservation. 

(C) Resale Certificates. Persons making sales for resale of tangible 
personal property to retailers conducting business on an Indian reserva- 
tion should obtain resale certificates from their purchasers. If the pur- 
chaser does not have a permit and all the purchaser's sales are exempt un- 
der paragraph (d)(3)(A) of this regulation, the purchaser should make an 
appropriate notation to that effect on the certificate in lieu of a seller's 
permit number (see Regulation 1668, "Resale Certificates"). 

(4) Sales by Off-Reservation Retailers. 

(A) Sales Tax — In General. Sales tax does not apply to sales of tangi- 
ble personal property made to Indians negotiated at places of business lo- 
cated outside Indian reservations if the property is delivered to the pur- 
chaser and ownership to the property transfers to the purchaser on the 
reservation. Generally ownership to property transfers upon delivery if 
delivery is made by facihties of the retailer and ownership transfers upon 
shipment if delivery is made by mail or carrier. Except as otherwise ex- 



pressly provided herein, the sales tax applies if the property is delivered 
off the reservation or if the ownership to the property transfers to the pur- 
chaser off the reservation. 

(B) Sales Tax — Permanent Improvements — In General. Sales tax 
does not apply to a sale to an Indian of tangible personal property (includ- 
ing a trailer coach) to be permanently attached by the purchaser upon the 
reservation to realty as an improvement if the property is delivered to the 
Indian on the reservation. A trailer coach will be regarded as having been 
permanently attached if it is not registered with the Department of Motor 
Vehicles. Sellers of property to be permanently attached to realty as an 
improvement should secure exemption certificates from their purchasers 
(see Regulation 1667, "Exemption Certificates"). 

(C) Sales Tax — Permanent Improvements — Construction Contrac- 
tors. 

1. Indian contractors. Sales tax does not apply to ales of materials to 
Indian contractors if the property is delivered to the contractor on a reser- 
vation. Sales tax does not apply to sales of fixtures furnished and installed 
by Indian contractors on Indian reservations. The term "materials" and 
"fixtures" as used in this paragraph and the following paragraph are as 
defined in Reguladon 1521 "Construction Contractors." 

2. Non-Indian contractors. Sales tax applies to sales of materials to 
non-Indian contractors notwithstanding the delivery of the materials on 
the reservation and the permanent attachment of the materials to realty. 
Sales tax does not apply to sales of fixtures furnished and installed by 
non-Indian contractors on Indian reservations. 

(D) Use Tax — In General. Except as provided in paragraphs (d)(4)(E) 
and (d)(4)(F) of this regulation, use tax applies to the use in this state by 
an Indian purchaser of tangible personal properly purchased from an off- 
reservation retailer for use in this state. 

(E) Use Tax — Exemption. Use tax does not apply to the use of tangible 
personal property (including vehicles, vessels, and aircraft) purchased by 
an Indian from an off-reservation retailer and delivered to the purchaser 
on a reservation unless, within the first 1 2 months following delivery, the 
property is used off a reservation more than it is used on a reservation. 

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable 
as continuing sales or continuing purchases as respects any period of time 
the leased property is situated on an Indian reservation when the lease is 
to an Indian who resides upon the reservation. In the absence of evidence 
to the contrary, it shall be assumed that the use of the property by the les- 
see occurs on the reservation if the lessor delivers the property to the les- 
see on the reservation. Tax applies to the use of leased vehicles registered 
with the Department of Motor Vehicles to the extent that the vehicles are 
used off the reservation. 



' The following is a summary of the pertinent regulations which have been issued: 

(a) General. Air force regulation 34-57, issued under date of February 9, 1968, 
army regulation 210-65, issued under date of May 4, 1966, and navy general 
order No. 15, issued under date of May 5, 1965, authorize the sale and posses- 
sion of alcoholic beverages at bases and installations subject to certain enumer- 
ated restrictions. 

(b) Air Force. Air force regulation 34-57, paragraph 5, permits commissioned of- 
ficers' and non-commissioned officers' open messes, subject to regulations es- 
tablished by commanders of major air commands to sell alcoholic beverages to 
authorized purchasers at bars and cocktail lounges, and provides that command- 
ers will issue detailed control instructions. Paragraphs 8 and 9 require com- 
manders of major air commands to issue regulations relative to package liquor 
sales and to procurement of alcoholic beverages, respectively. 

(c) Army. Army regulation 210-65, paragraph 9, provides that major command- 
ers are authorized to permit at installations or activities within their respective 
commands the dispensing of alcoholic beverages by the drink or bottle. Para- 
graph 11 of AR 210-65 provides that when authorized by major commanders 
as prescribed in paragraph 9, AR 2 1 0-65, officers' and non-commissioned offi- 
cers' open messes may, subject to regulations prescribed by the commanding 
officer of the installation or acd vity concerned, dispense alcoholic beverages by 
the drink, and operate a package store. 

(d) Navy. Navy general order No. 1 5 provides that commanding officers may per- 
mit, subject to detailed alcoholic beverage control instructions, the sale of pack- 
aged alcoholic beverages by officers' and noncommissioned officers' clubs and 
messes and the sale and consumption of alcoholic beverages by the drink in such 
clubs and messes. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 601 7, 602 1 , Revenue and Taxation Code, Public Law No. 8 1 7-76th Con- 
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gress (Buck Act). Vending machines, sales generally, see Regulation 1574. Items 
dispensed for 100 or less, see Regulation 1574. Additional reference: Section 
6352, Revenue and Taxation Code. 

History 

1. Renumbering of former Section 2016 and amendment filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. New subsection (d) filed 7-7-78; effective thirtieth day thereafter (Reaister 78, 
No. 27). 

3. Amendment of subsection (d)(3)(A)2. filed 2-4-2003; operative 3-6-2003 
(Register 2003, No. 6). 

§ 1 61 7. Federal Taxes. 

(a) Federal Excise Taxes on Retail Sales. 

Gross receipts subject to sales tax and the sales price subject to use tax 
do not include the amount of any federal tax imposed upon or with re- 
spect to retail sales whether imposed upon the retailer or upon the con- 
sumer and regardless of whether the amount of federal tax is stated to the 
consumer as a separate charge. 

Retailers must retain records to show that the amounts deducted as fed- 
eral tax have been returned to the United States or will be returned to the 
United States. 

(b) Other Federal Excise Taxes. 

( 1 ) Except as indicated in subdivisions (b)(2) and (b)(3), gross receipts 
subject to sales tax and the sales price subject to use tax include the 
amount of any federal excise tax included in the prices of the property 
sold, even though the manufacturer or importer is also the retailer thereof, 
and it is immaterial whether or not the amount of such tax is stated as a 
separate charge. 

(2) Prior to July 1 , 1 995, gross receipts subject to sales tax and the sales 
price subject to use tax do not include the amount of the federal excise 
tax imposed pursuant to section 4091 of the Internal Revenue Code with 
respect to diesel fuel or jet fuel for which the purchaser obtains either a 
direct refund or credit against his or her income tax. 

(3) Beginning July 1, 1995, gross receipts subject to sales tax and the 
sales price subject to use tax do not include the federal excise tax imposed 
pursuant to Section 408 1 or 409 1 of the Internal Revenue Code with re- 
spect to gasoline, diesel, or jet fuel for which the purchaser obtains either 
a direct refund or credit against his or her income tax. 

(c) Import Duties. Import duties are imposed by federal statute (19 
U.S.C. section 1505(a)) on the importer of record. If the importer of re- 
cord is a consignee and the consignee is the seller, import duties included 
in the price of the property sold are subject to sales and use tax. If the im- 
porter of record is a consignee and the consignee is the buyer, such duties 
are excludable from the sales price subject to use tax. 

(d) Repeal or Reduction of Federal Taxes. 

(1) In General — Installment Payments. When an article subject to a 
federal excise tax prior to the date such tax is repealed or reduced is sold 
under an agreement calling for payment of the sales price in installments, 
payments made on or after the repeal or reduction date will be considered 
as if they were made with respect to an article sold on or after the repeal 
or reduction date if the vendor establishes that the amount of payments 
due on or after such date were reduced by an amount equal to the tax re- 
duction. 

(2) Retailers' Excise Taxes Collected After Repeal. Amounts col- 
lected by a retailer as federal retailers' excise tax after the tax has been 
repealed, but neither paid by the retailer to the Internal Revenue Service 
nor refunded to its customers, constitute gross receipts subject to sales 
tax. 

(e) Refunds of Federal Taxes. 

( 1 ) Repayment by Manufacturer to Retailer. When a manufacturer re- 
ceives a refund of federal excise tax and repays the amount of the tax to 
the retailer pursuant to requirements of federal law. the repayment to the 
retailer will be regarded for sales and use tax purposes as a reduction of 
the retailer's cost of goods sold. 

(2) Repayment to Consumer. When a manufacmrer receives a refund 



of federal manufacturers' excise tax and repays the amount of the tax to 
the consumer either directly or through the retailer pursuant to require- 
ments of federal law, the repayment to the consumer will be regarded for 
sales and use tax purposes as a price adjustment. Taxable gross receipts 
of the retailer for the period in which the repayment is made to the con- 
sumer will be reduced accordingly, and sales tax previously paid by the 
retailer on the amount will be refunded to the retailer, provided the 
amount collected from the consumer as sales tax reimbursement is also 
refunded to him or her. 

(3) Refunds on Gasoline, Diesel or Jet Fuel. The refund of the federal 
excise tax imposed by Section 4081 or 4091 of the Internal Revenue 
Code with respect to gasoline, diesel, or jet fuel (either by direct refund 
or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales 
tax or the purchaser who paid use tax measured by the sales price of the 
gasoline, diesel, or jet fuel may file with the board a claim for refund of 
tax measured by the amount of the federal excise tax so refunded or cred- 
ited. The claim must be supported by proof of the exempt use of the gaso- 
line, diesel or jet fuel and of the refund or credit of the federal excise tax 
to the purchaser. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 601 1, 6012, 6245.5 and 6423, Revenue and Taxation Code; 19 U.S.C 
Section 1505(a); and 19 CFR Section 141.1(b). 

History 

1. Renumbering of former section 2017 and amendment filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). For prior histoi^, see Register 68, 
No. 35. 

2. Amendment filed 6-7-90; operative 7-7-90 (Register 90. No. 31). 

3. Amendment of subsection (e)(2) and new subsection (e)(3) filed 10^14-93; op- 
erative 1 1-15-93 (Register 93, No. 42). 

4. Amendment of subsections (b)( 1 ) and (b)(2), new subsection (b)(3 ), and amend- 
ment of subsection (e)(3) filed 1-23-97; operafive 2-22-97 (Register 97, No. 
4). 

5. Amendment of subsections (a)-(b)(3) and (e)(3) and amendment of NOTi. filed 
11-1-2001; operative 12-1-2001 (Register 2001, No. 44). 

§ 1 61 8. United States Government Supply Contracts. 

(a) Definitions. 

( 1 ) "United States Government supply contract" means a contract with 
the United States to furnish, or to fabricate and furnish, tangible personal 
property including ships, aircraft, ordnance, or equipment, whereby title 
to tangible personal property purchased for use in fulfilling the contract 
passes to the United Stales pursuant to the title provisions contained in 
the contract before the contractor uses the property to perform the func- 
tion or act for which the property was designed or manufacmred. The 
term "U.S. Government supply contract" does not include contracts to 
construct improvements on or to real property or to the purchase of tangi- 
ble personal property for use in fulfiUing such contracts. 

(2) "Direct consumable supplies" means supplies, tools, or equipment 
consumed in the performance of a contract which are specifically identi- 
fied to the contract and the actual cost of which is charged as a direct item 
of cost to the specific contract. "Tools" as used in this definition does not 
include "special toohng" subject to the provisions of Federal Acquisition 
Regulation (FAR) 52.245-17 or any regulation(s) which succeeds FAR 
52.245-17. 

(3) "Overhead materials" means supplies consumed in the perform- 
ance of a contract the cost of which is charged to an overhead expense 
account and then allocated to various contracts based on generally ac- 
cepted accounting principles. 

(b) Application of Tax. 

Sales to U.S. Government supply contractors of tools, equipment, di- 
rect consumable supplies and overhead materials are sales for resale if 
the United States takes title pursuant to a United States government sup- 
ply contract prior to any use of the property by the contractor to perform 
the function or act for which the property was designed or manufactured. 
Accordingly, tax does not apply to such sales even though the property 
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does not become a component part of the tangible personal property fur- 
nished, fabricated, or manufactured by the contractor. If the contractor 
makes any use of the property to perform the function or act for which 
the property was designed or manufactured prior to the passage of title 
to the United States, tax applies to the sales to or to the use by the con- 
tractor. 

Whether title to direct consumable supplies and overhead materials 
passes to the United States under a United States government supply con- 
tract and the time at which title passes will be determined in accordance 
with the title provisions contained in the contract, if any. In a case where 
the cost of direct consumable supplies or overhead materials are charged 
to an expense account which is then allocated to various locations, cost 
centers or contracts, some of which are engaged in other than United 
States government cost reimbursement contracts and/or fixed-price con- 
tracts with a progress payments clause, it will be considered that title did 
not pass to the United States prior to use of the property, and tax will ap- 
ply with respect to the purchase or use of the property charged to the ex- 
pense account, unless the item is specifically accounted for as being 
charged to a specific United States government supply contract, pursuant 
to the terms of which title passes to the United States prior to the use of 
the item. Property will be considered charged to a specific United States 
government supply contract when it is allocated pursuant to: 

(1) accounting standards promulgated by the Cost Accounting Stan- 
dards Board (Office of Federal Procurement Policy, Office of Manage- 
ment and Budget), if applicable; otherwise, 

(2) generally accepted accounting principles that are equitable, consis- 
tently-applied, and appropriate to the particular circumstances. 

Direct consumable supplies and overhead materials which may be al- 
located in this manner include, but are not limited to, property used to re- 
pair items of capital equipment when a portion of the contractor's use is 
properly allocable to its government supply contracts, notwithstanding 
the fact that title to the property being repaired remains with the contrac- 
tor. 

Special Tooling. Effective December 29, 1989, title will generally not 
pass prior to use by the contractor for special tooling which is subject to 
the Special Tooling Clauses of Federal Acquisition Regulation (48 CFR) 
52.245-17. Title to such special tooling will pass prior to use by the con- 
tractor only if the agreement between the contractor and the United States 
government contains a custom clause providing for title passage prior to 
use by the contractor. Therefore, sales of special tooling will generally 
be subject to tax. 

NOTE: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6007 and 6381, Revenue and Taxation Code; and Aerospace Corp. v. St. 
Bd. of Equalization (1990) 218 Cal.App.3d 1300. 

History 

1. Renumbering from Section 1923 and amendment filed 1 1-3-71 ; effective thir- 
tieth day thereafter (Register 71, No. 45). 

2. Amendment filed 6-21-84; effective thirtieth day thereafter (Register 84, No. 
25). 

3. Editorial correction of subsection (b) printing error (Register 88, No. 13). 

4. Amendment filed 10-1 1-95; operafive 1 1-10-95 (Register 95, No. 41). 

§ 1 61 9. Foreign Consuls. 

(a) Application of Tax. 

(1) In General. Neither sales tax nor use tax applies to the sale or use 
of tangible personal property sold or leased to foreign consular officers, 
employees, or members of their families, to the extent that such persons 
have been identified by the U.S. Department of State as exempt from the 
tax pursuant to treaties or other diplomatic agreements with the United 
States. Persons identified as exempt from taxation pursuant to treaties or 
other diplomatic agreements with the United States will be issued a Tax 
Exemption Card by the U. S. Department of State which identifies the 
bearer as exempt from tax and which specifies the extent of the exemp- 
tion. 

Tax applies to sales of tangible personal property to foreign consular 
officers, employees, or members of their families, who do not hold a Tax 
Exemption Card issued by the U. S. Department of State except as pro- 
vided in subparagraph (a) (2) below. Also, tax applies to sales of tangible 
personal property to persons holding Tax Exemption Cards where their 



total purchases in a single transaction do not exceed the minimum level 
of exemption as specified on the Tax Exemption Card. Sales or use tax 
applies to the sale or use of tangible personal property sold to nationals 
of the United States even though such persons may perform consular 
functions for foreign governments. 

(2) Vehicles. In addition to the exemption provided in subparagraph 
(a)( 1 ), the purchase or lease of vehicles on or after the date of assumption 
of duties by foreign consular officers, employees, or members of their 
families who do not hold a Personal Tax Exemption Card will be exempt 
from the sales and use taxes if an identification letter is furnished directly 
to the retailer by the Office of Foreign Missions, U.S. Department of 
State (OFM). In the absence of a Mission Tax Exemption Card, the pur- 
chase or lease of vehicles on behalf of a mission also will be exempt from 
the sales and use taxes provided an identification letter is furnished di- 
rectiy to the retailer by OFM. Such letters must confirm the name, exempt 
status, identification number (if available), and date of assumption of du- 
ties of the person seeking the exemption (if applicable) and must be fur- 
nished to the retailer at the time of the sale. For purposes of this regula- 
tion, "vehicle" is as defined in Section 6272 of the Revenue and Taxation 
Code. 

Effective June 1 , 2003, the sale or lease of vehicles to foreign consular 
officers, employees, or members of their families will be exempt from the 
sales and use tax if: 

(A) The purchaser provides a valid Tax Exemption Card (Personal or 
Mission) or a protocol identification card to the retailer; and 

(B) The retailer contacts and obtains directiy from the OFM a letter 
stating that the vehicle sale or lease to the purchaser is eligible for exemp- 
tion from tax ("OFM Eligibility Letter"). 

(b) Records of Retailers. Invoices or other written evidence of sale 
must be retained by the retailer to support any deduction claimed on sales 
tax returns for sales to foreign consuls. The invoices should show the 
name of the purchaser, the name of the mission, the tax exemption num- 
ber, the expiration date of the Tax Exemption Card, and the minimum 
level of exemption specified on the Tax Exemption Card. In addition, to 
support each transaction claimed as an exempt sale or lease of a vehicle 
to a foreign diplomat or mission not holding a Tax Exemption Card, the 
identification letter from the OFM confirming the exempt status of the 
diplomat must be retained by the retailer. 

Effective June 1, 2003, in addition to retaining invoices or other writ- 
ten evidence as specified above, the retailer must retain a copy of the Tax 
Exemption Card (Personal or Mission) or protocol identification card, 
and the OFM Eligibility Letter to support each transaction claimed as an 
exempt sale or lease of a vehicle to a foreign consular officer, employee, 
or member of his or her family. 

Note: For special provisions affecting record retention, see Regulation 1698. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6272, 6352 and 7053, Revenue and Taxation Code; and Vienna Conven- 
tion on Diplomatic Relations of April 18, 1961, Article 34 (23 UST 3242) T.l.A.S. 
No. 7502. 

History 

1 . New section filed 4-15-77; effective thirtieth day thereafter (Register 77, No. 
16). 

2. Amendment filed 3-3-86; effective upon filing pursuant to Government Code 
Section 1 1346.2(d) (Register 86, No. 10). 

3. Amendment filed 4-12-88; operative 5-12-88 (Register 88, No. 18). 

4. Amendment filed 9-6-96; operative 10-6-96 (Register 96, No. 36). 

5. Amendment of subsection (a)(2), new subsections (a)(2)(A)-(B) and amend- 
ment of subsection (b) filed 1-6-2005; operative 6-1-2003 (Register 2005, No. 
1). 



Article 11. 



Interstate and Foreign 
Commerce 



§ 1620. Interstate and Foreign Commerce. 

(a) Sales Tax. 

(1) In General. When a sale occurs in this state, the sales tax, if other- 
wise applicable, is not rendered inapplicable solely because the sale fol- 
lows a movement of the property into this state from a point beyond its 
borders, or precedes a movement of the property from within this state 
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to a point outside its borders. Such movements prevent application of the 
tax only when conditions exist under which the taxing of the sale, or the 
gross receipts derived therefrom, is prohibited by the United States Con- 
stitution or there exists a statutory exemption. If title to the property sold 
passes to the purchaser at a point outside this state, or if for any other rea- 
son the sale occurs outside this state, the sales tax does not apply, regard- 
less of the extent of the retailer's participation in California in relation to 
the transaction. The retailer has the burden of proving facts establishing 
his right to exemption. 

(2) Sales Following Movement of Property Into State From Point Out- 
side State. 

(A) From Other States — When Sales Tax Applies. Sales tax applies 
when the order for the property is sent by the purchaser to, or delivery of 
the property is made by, any local branch, office, outlet or other place of 
business of the retailer in this state, or agent or representative operating 
out of or having any connection with, such local branch, office, outlet or 
other place of business and the sale occurs in this state. The term '"other 
place of business" as used herein includes the homes of district managers, 
service representatives, and other resident employees, who perform sub- 
stantial services in relation to the retailer's functions in this state. It is im- 
material that the contract of sale requires or contemplates that the goods 
will be shipped to the purchaser from a point outside the state. Participa- 
tion in the transaction in any way by the local office, branch, outlet or oth- 
er place of business is sufficient to sustain the tax. 

(B) From Other States — When Sales Tax Does Not Apply. Sales tax 
does not apply when the order is sent by the purchaser directly to the re- 
tailer at a point outside this state, or to an agent of the retailer in this state, 
and the property is shipped to the purchaser, pursuant to the contract of 
sale, from a point outside this state directly to the purchaser in this state, 
or to the retailer's agent in this state for delivery to the purchaser in this 
state, provided there is no participation whatever in the transaction by 
any local branch, office, outlet or other place of business of the retailer 
or by any agent of the retailer having any connection with such branch, 
office, outlet, or place of business. 

(C) Imports. Sales tax applies to sales of property imported into this 
state from another country when the sale occurs after the process of im- 
portation has ceased, regardless of whether the property is in its original 
package, if the transaction is otherwise subject to sales tax under subdivi- 
sion (a)(2)(A) of this regulation. 

(3) Sales Preceding Movement of Goods From Within State to Points 
Outside State. 

(A) To Other States — When Sales Tax Applies. Except as otherwise 
provided in (B) below, sales tax applies when the property is delivered 
to the purchaser or the purchaser's representative in this state, whether 
or not the disclosed or undisclosed intention of the purchaser is to trans- 
port the property to a point outside this state, and whether or not the prop- 
erty is actually so transported. It is immaterial that the contract of sale 
may have called for the shipment by the retailer of the property to a point 
outside this state, or that the property was made to specifications for out- 
of-state jobs, that prices were quoted including transportation charges to 
out-of-state points, or that the goods are delivered to the purchaser in this 
state via a route a portion of which is outside this state. Regardless of the 
documentary evidence held by the retailer (see (3)(D) below) to show de- 
livery of the property was made to a carrier for shipment to a point outside 
the stale, tax will apply if the property is diverted in transit to the purchas- 
er or his representative in this state, or for any other reason it is not deliv- 
ered outside this state. 

(B) Shipments Outside the State — When Sales Tax Does Not Apply. 
Sales tax does not apply when the property pursuant to the contract of 
sale, is required to be shipped and is shipped to a point outside this state 
by the retailer, by means of: 

1 . Facilities operated by the retailer or 

2. Delivery by the retailer to a carrier, customs broker or forwarding 
agent, whether hired by the purchaser or not, for shipment to such out- 
of-state point. As used herein the term "carrier" means a person or firm 
regularly engaged in the business of transporting for compensation tangi- 



ble personal property owned by other persons, and includes both com- 
mon and contract carriers. The term "forwarding agent" means a person 
or firm regularly engaged in the business of preparing property for ship- 
ment or arranging for its shipment. An individual or firm not otherwise 
so engaged does not become a "carrier" or "forwarding agent" within the 
meaning of this regulation simply by being designated by a purchaser to 
receive and ship goods to a point outside this state. (This subsection is 
effective on and after September 19, 1970, with respect to deliveries in 
California to carriers, etc., hired by the purchasers for shipment to points 
outside this state that are not in another state or foreign country, e.g., to 
points in the Pacific Ocean.) 
(C) Exports. 

1 . When Sales Tax Applies. Except for certain new motor vehicles de- 
livered to a foreign country pursuant to paragraph (b)(2)(D) of Regula- 
tion 1610(18 CCR 1610), sales tax applies when the property is deliv- 
ered in this stale to the purchaser or the purchaser's representative prior 
to an irrevocable commitment of the property into the process of exporta- 
tion. It is immaterial that the disclosed or undisclosed intention of the pur- 
chaser is to ship or deliver the property to a foreign country or that the 
property is actually transported to a foreign country. 

Sales of property such as fuel oil and other items consumed during a 
voyage to a foreign country are not exempt even though they are trans- 
ported out of, and are not returned to this country. It is immaterial that the 
ship to which the property is delivered is of foreign registry. 

2. When Sales Tax Does Not Apply. Sales tax does not apply when the 
property is sold to a purchaser for shipment abroad and is shipped or de- 
livered by the retailer to the foreign county. To be exempt as an export 
the property must be intended for a destination in a foreign country, it 
must be irrevocably committed to the exportation process at the time of 
sale, and must actually be delivered to the foreign country prior to any 
use of the property. Movement of the property into the process of expor- 
tation does not begin until the property has been shipped, or entered with 
a common carrier for transportation to another country, or has been 
started upon a continuous route or journey which constitutes the final and 
certain movement of the property to its foreign destination. 

There has been an irrevocable commitment of the property to the ex- 
portation process when the property is sold to a purchaser for shipment 
abroad and is shipped or delivered by the retailer in a continuous route 
or journey to the foreign country by means of: 

a. Facilities operated by the retailer, 

b. A carrier, forwarding agent, export packer, customs broker or other 
person engaged in the business of preparing property for export, or ar- 
ranging for its export, or 

c. A ship, airplane, or other conveyance furnished by the purchaser for 
the purpose of carrying the property in a continuous journey to the for- 
eign country, title to and control of the property passing to the purchaser 
upon delivery. Delivery by the retailer of property into a facility fur- 
nished by the purchaser constitutes an irrevocable commitment of the 
property into the exportation process only in those instances where the 
means of transportation and character of the property shipped provide 
certainty that the property is headed for its foreign destination and will 
not be diverted for domestic use. The following are examples of deliver- 
ies by the retailer into facilities furnished by the purchaser which demon- 
strate an irrevocable commitment of the property into the exportation 
process: 

Example 1. Sale of fuel oil delivered into the hold of a vessel provided 
by the purchaser. The fuel is to be unloaded at the foreign destination. 

Example 2. Sale of jewelry delivered aboard a scheduled airline with 
a scheduled departure to a foreign destination. 

Example 3. Sale of equipment, designed specifically for use in the for- 
eign destination, delivered to a foreign purchaser's aircraft. The foreign 
purchaser has filed a flight plan showing that the aircraft will be trans- 
porting the property on a continuous journey to its foreign destination. 

The following are examples of sales which do not demonstrate suffi- 
cient indicia of an irrevocable commitment to the exportation process 
and do not qualify as exports: 



• 
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Example 4. Sale of jewelry delivered to a foreign purchaser at the re- 
tailer's place of business or to the purchaser or his representative at the 
airport prior to boarding the plane. The tax applies even though the pur- 
chaser may hold tickets for the foreign destination. 

Example 5. Sale of a television set delivered into the trunk of a passen- 
ger vehicle or into the storage area of a pickup taick. 

Example 6. Sale of equipment delivered to a foreign purchaser's air- 
craft even though a flight plan had been filed showing that the aircraft was 
to be flown to a foreign destination. If the equipment sold had been al- 
tered or specifically designed for use in the foreign destination, then the 
combined factors of the character of the property and the means of trans- 
portation would provide certainty of export and the sale would qualify as 
an export as described in (3) above. 

Export has not begun where property is transported from a point within 
this state to a warehouse or other collecting point in this state even though 
it is intended that the property then be transported, and in fact is trans- 
ported, to another country. Nevertheless, sales of property are exempt if 
transported under the circumstances described in 2.b. above to a ware- 
house or other collecting point of a carrier, forwarding agent, export 
packer, customs broker, or other person engaged in the business of pre- 
paring property for export, or arranging for its export. Property is re- 
garded as transported under the circumstances described in 2.b. above, 
when the property is sold to a purchaser for shipment abroad and is 
shipped or delivered to a point in this state to a person who is not the pur- 
chaser, whether or not that person is a legal entity related to the purchaser, 
who ships or delivers the property to a foreign destination as provided in 
paragraph (a)(3)(C)2.b. of this regulation. 

(D) Proof of Exemption. Bills of lading or other documentary evi- 
dence of the delivery of the property to a carrier, customs broker, or for- 
warding agent for shipment outside this state must be retained by the re- 
tailer to support deductions taken under (B) above. Bills of lading, import 
documents of a foreign country or other documentary evidence of export 
must be obtained and retained by retailers to support deductions taken 
under (C) above. 

(E) Particular Applications. 

1 . Property Mailed to Persons in the Armed Forces. Tax does not apply 
to sales of property which is mailed by the retailer, pursuant to the con- 
tract of sale, to persons in the armed forces at points outside the United 
States, notwithstanding the property is addressed in care of the postmas- 
ter at a point in this state and forwarded by him to the addressee. 

When mail is addressed to Army Post Offices (A.P.O.'s) or to Fleet 
Post Offices (F.P.O.'s) in care of the postmaster, it will be presumed that 
it is forwarded outside California. The retailer must keep records show- 
ing the names and addresses as they appear on the mailed matter and 
should keep evidence that the mailing was done by him. 

2. Property for Defense Purposes Delivered to Offices of the United 
States. Tax does not apply to sales of property shipped to a point outside 
this state pursuant to the contract of sale when the property is marked for 
export and delivered by retailer to the "contracting officer," "officer in 
charge," "port quartermaster," or other officer of the United States for 
transportation and delivery to the purchaser at such a point. 

3. Airplanes Delivered to Agencies of the United States. Tax does not 
apply to sales of airplanes and parts and equipment for airplanes trans- 
ported to a point outside this state pursuant to the contract of sale when 
such property is delivered to the United States Air Force or any other 
agency or instrumentality of the United States for transportation and de- 
livery to the purchaser or someone designated by him at that point. 

4. Repairers. When repairers of property in California, in fulfillment 
of their repair contracts with their customers, ship the repaired property 
to points outside this state by one of the methods set forth under (a)(3)(B) 
and (C) above, tax does not apply to the sale by the repairer of the repair 
parts and materials affixed to and becoming a component part of the re- 
paired property so shipped. 

(b) Use Tax. 

( 1 ) In General. Use tax applies to the use of any property purchased for 
storage, use or other consumption and stored, used, or consumed in this 
state, the sale of which is exempt from sales tax under this regulation. 



(2) Exceptions. 

(A) Use tax does not apply to the use of property held or stored in this 
state for sale in the regular course of business nor to the use of property 
held for the purposes designated in subparagraph (b)(7), below. 

(B) Interstate and Foreign Commerce. 

1 . In General. Use tax does not apply to the use of property purchased 
for use and used in interstate or foreign commerce prior to its entry into 
this stale, and thereafter used continuously in interstate or foreign com- 
merce both within and without California and not exclusively in Califor- 
nia. 

2. Intermodal Cargo Containers. Intermodal cargo containers are con- 
tainers that are used to transport freight during a continuous movement 
of that freight from the origin shipper to the destination receiver by the 
use of two or more of the following modes of transportation: railroad, ve- 
hicle, or vessel. The use of an intermodal cargo container in California 
is exempt from tax if the use meets the requirements of subdivision 
(b)(2)(B) I of this regulation. 

An intermodal cargo container is regarded as first used in interstate or 
foreign commerce prior to its entry into California if the container is 
loaded with freight outside California and then first enters California dur- 
ing a continuous movement of that freight from the origin shipper to the 
destination receiver. For purposes of the requirements set forth in subdi- 
vision (b)(2)(B)l of this regulation, an intermodal cargo container is also 
regarded as first used in interstate or foreign commerce prior to its entry 
into California if all of the following conditions are satisfied: 

a. The contract for the sale or lease of the intermodal cargo container 
requires that the container be used in interstate or foreign commerce and 
such sales contract or lease contract is entered into prior to the entry of 
the intermodal cargo container into California; 

b. The purchaser or lessee transports the intermodal cargo container 
into California with the specific intent that such intermodal cargo con- 
tainer will then be loaded with freight for transport in a continuous move- 
ment to a destination outside California, whether or not the purchaser 
knows which particular freight will be loaded into the intermodal cargo 
container at the time the intermodal cargo container first enters Califor- 
nia; and 

c. The intermodal cargo container is, in fact, first loaded with freight 
for transport in a continuous movement to a destination outside Califor- 
nia, and the intermodal cargo container is thereafter used continuously 
in interstate or foreign commerce both within and without California and 
not exclusively in California. 

(C) Use tax does not apply to the use of certain new motor vehicles pur- 
chased for subsequent delivery to a foreign country and so delivered pur- 
suant to paragraph (b)(2)(D) of Regulation 1610 (18 CCR 1610). 

(D) Hand-Carried from a Foreign Country. 

1. Prior to January 1, 2008, use tax does not apply to the storage, use, 
or other consumption in this state of the first four hundred dollars ($400) 
of tangible personal property purchased in a foreign country by an indi- 
vidual from a retailer and personally hand-carried into this state from the 
foreign country within any 30-day period. This subdivision shall not ap- 
ply to property sent or shipped to this state. 

2. On and after January 1, 2008, use tax does not apply to the storage, 
use, or other consumption in this state of the first eight hundred dollars 
($800) of tangible personal property purchased in a foreign country by 
an individual from a retailer and personally hand-carried into this state 
from the foreign country within any 30-day period. This subdivision 
shall not apply to property sent or shipped to this state. 

(3) Purchase for Use in this State. Property delivered outside of Cali- 
fornia to a purchaser known by the retailer to be a resident of California 
is regarded as having been purchased for use in this state unless a state- 
ment in writing, signed by the purchaser or the purchaser's authorized 
representative, that the property was purchased for use at a designated 
point or points outside this state is retained by the vendor. 

Notwithstanding the filing of such a statement, property purchased 
outside of California which is brought into California is regarded as hav- 
ing been purchased for use in this state if the first functional use of the 
property is in California. For purposes of this regulation, "functional use" 
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means use for the purposes for which the property was designed. Except 
as provided in subdivision (b)(5) of this regulation, wlien property is first 
functionally used outside of California, the property will nevertheless be 
presumed to have been purchased for use in this state if it is brought into 
California within 90 days after its purchase, unless the properly is used, 
stored, or both used and stored outside of California one-half or more of 
the time during the six-month period immediately following its entry 
into this state. Except as provided in subdivision (b)(5) of this regulation, 
prior out-of-state use not exceeding 90 days from the date of purchase 
to the date of entry into California is of a temporary nature and is not proof 
of an intent that the property was purchased for use elsewhere. Except as 
provided in subdivision (b)(5) of this regulation, prior out-of-state use 
in excess of 90 days from the date of purchase to the date of entry into 
California, exclusive of any time of shipment to California, or time of 
storage for shipment to California, will be accepted as proof of an intent 
that the property was not purchased for use in California. 

(4) Purchase for Use in this State — Vehicles, Vessels, and Air- 
craft— 90-Day Test (Prior to October 2, 2004, and after June 30, 2007). 
The provisions of subdivision (b)(4) apply prior to October 2, 2004, and 
after June 30, 2007. A vehicle, vessel or aircraft purchased outside of 
California which is brought into California is regarded as having been 
purchased for use in this state if the first functional use of the vehicle, ves- 
sel or aircraft is in California. When the vehicle, vessel or aircraft is first 
functionally used outside of California, the vehicle, vessel or aircraft will 
nevertheless be presumed to have been purchased for use in this state if 
it is brought into California within 90 days after its purchase, exclusive 
of any time of shipment to California or time of storage for shipment to 
California, unless: 

(A) Physically Located Outside California. Use tax will not apply if 
the vehicle, vessel or aircraft is used, stored, or both used and stored out- 
side of California one-half or more of the time during the six-month peri- 
od immediately following its entry into this state. 

(B) Used in Interstate or Foreign Commerce. 

1 . If the property is a vehicle, use tax will not apply if one-half or more 
of the miles traveled by the vehicle during the six-month period immedi- 
ately following its entry into this state are commercial miles traveled in 
interstate or foreign commerce. 

2. If the property is a vessel, use tax will not apply if one-half or more 
of the nautical miles traveled by the vessel during the six-month period 
immediately following its entry into the state are commercial miles trav- 
eled in interstate or foreign commerce. 

3. If the property is an aircraft, use tax will not apply if one-half or 
more of the flight time traveled by the aircraft during the six-month peri- 
od immediately following its entry into the state is commercial flight time 
traveled in interstate or foreign commerce. Such use will be accepted as 
proof of an intent that the property was not purchased for use in Califor- 
nia. For purposes of subdivision (b)(4), the term "commercial" applies 
to business uses and excludes personal use. However, the term "commer- 
cial" is not limited to for-profit businesses. 

(5) Purchase for Use in this State — Vehicles. Vessels, and Aircraft 
— 12-Month Test (From October 2, 2004, through June 30, 2007). 

(A) Purchased for Use in California. Except as provided in subdivision 
(b)(5)(D) below, the provisions of subdivision (b)(5) apply from October 
2, 2004, through June 30, 2007. A vehicle, vessel, or aircraft purchased 
outside of California which is brought into California is regarded as hav- 
ing been purchased for use in this state if the first functional use of the 
vehicle, vessel, or aircraft is in California. When a vehicle, vessel, or air- 
craft is purchased outside of California, is first functionally used outside 
of California, and is brought into California within 12 months from the 
date of its purchase, it is rebuttably presumed that the vehicle, vessel, or 
aircraft was acquired for storage, use, or other consumption in this state 
and is subject to use tax if any of the following occur: 

1. The vehicle, vessel, or aircraft was purchased by a California resi- 
dent as defined in section 516 of the Vehicle Code, as that section now 
reads or is hereinafter amended. 

2. In the case of a vehicle, the vehicle was subject to registration under 
Chapter 1 (commencing with section 4000) of Division 3 of the Vehicle 
Code during the first 1 2 months of ownership. 



3. In the case of a vessel or aircraft, that vessel or aircraft was subject 
to property tax in this state during the first 12 months of ownership. 

4. The vehicle, vessel, or aircraft is used or stored in this state more 
than one-half of the time during the first 12 months of ownership. 

(B) Evidence Rebutting Presumption. This presumption may be con- 
troverted by documentary evidence that the vehicle, vessel, or aircraft 
was purchased for use outside of this slate during the first 1 2 months of 
ownership. This evidence may include, but is not limited to. evidence of 
registration of that vehicle, vessel, or aircraft, with the proper authority, 
outside of this slate. 

Operative September 20, 2006, in the case of a vehicle, this presump- 
tion also may be controverted by documentary evidence that the vehicle 
was brought into this state for the exclusive purpose of warranty or repair 
service and was used or stored in this state for that purpose for 30 days 
or less. The 30-day period begins when the vehicle enters this state, in- 
cludes any time of travel to and from the warranty or repair facility, and 
ends when the vehicle is returned to a point outside the state. The docu- 
mentary evidence shall include a work order stating the dates that the ve- 
hicle is in the possession of the warranty or repair facility and a statement 
by the owner of the vehicle specifying dates of travel to and from the war- 
ranty or repair facility. 

(C) Used in Interstate or Foreign Commerce. 

1 . If the property is a vehicle, use tax will not apply if one-half or more 
of the miles traveled by the vehicle during the six-month period immedi- 
ately following its entry into this stale are commercial miles traveled in 
interstate or foreign commerce. 

2. If the property is a vessel, use tax will not apply if one-half or more 
of the nautical miles traveled by the vessel during the six-month period 
immediately following its entry into the state are commercial miles trav- 
eled in interstate or foreign commerce. 

3. If the property is an aircraft, use tax will not apply if one-half or 
more of the flight time traveled by the aircraft during the six-month peri- 
od immediately following its entry into the state is commercial flight time 
traveled in interstate or foreign commerce. 

Such use will be accepted as proof of an intent that the property was 
not purchased for use in California. For purposes of subdivision 
(b)(5)(C), the term "commercial" applies to business uses and excludes 
personal use. However, the term "commercial" is not limited to for-prof- 
it businesses. 

(D) Repair, Retrofit, or Modification of Vessels or Aircraft. 

1 . Subdivision (b)(5)(D) applies to aircraft or vessels brought into this 
stale for the purposes of repair, retrofit, or modification on or after Octo- 
ber 1, 2004. 

2. Notwithstanding subdivision (b)(5)(A) above, aircraft or vessels 
brought into this state for the purpose of repair, retrofit, or modification 
shall not be deemed to be acquired for storage, use, or other consumption 
in this state. 

3. Subdivision (b)(5)(D)2. does not apply if, during the period follow- 
ing the time the aircraft or vessel is brought into this state and ending 
when the repair, retrofit, or modification of the aircraft or vessel is com- 
plete, more than 25 hours of airtime in the case of an airplane or 25 hours 
of sailing time in the case of a vessel are logged on the aircraft or vessel 
by the registered owner of that aircraft or vessel or by an authorized agent 
operating the aircraft or vessel on behalf of the registered owner of the 
aircraft or vessel. The calculation of airtime or sailing time logged on the 
aircraft or vessel does not include airtime or sailing time following the 
completion of the repair, retrofit, or modification of the aircraft or vessel 
that is logged for the sole purpose of returning or delivering the aircraft 
or vessel to a point outside of this state. 

(E) Binding Purchase Contract. Subdivision (b)(5) does not apply to 
any vehicle, vessel, or aircraft that is either purchased, or is the subject 
of a binding purchase contract that is entered into, on or before October 
1,2004. 

(6) Purchase for Use in This State — Locomotives — 90-Day Test. 
A locomotive purchased outside of California which is brought into 
California is regarded as having been purchased for use in this state if the 
first functional use of the locomotive is in California. When the locomo- 
tive is first functionally used outside of California, the locomofive will 
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nevertheless be presumed to have been purchased for use in this state if 
it is brought into California within 90 days after its purchase, exclusive 
of any time of shipment to California or time of storage for shipment to 
California, unless: 

(A) Physically Located Outside California. Use tax will not apply if 
the locomotive is used, stored, or both used and stored outside of Califor- 
nia one-half or more of the time during the six-month period immediate- 
ly following its entry into this state. 

(B) Used in Interstate or Foreign Commerce. Use tax will not apply to 
transactions involving locomotives if one-half or more of the miles trav- 
eled by the locomotive during the six-month period immediately follow- 
ing its entry into California are commercial miles traveled in interstate 
or foreign commerce. 

Such use will be accepted as proof of an intent that the property was 
not purchased for use in California. For purposes of subdivision (b)(6), 
the term "commercial" applies to business uses and excludes personal 
use. However, the term "commercial" is not limited to for-profit busi- 
nesses. 

(7) Examples of Interstate and Foreign Commerce. Examples of what 
constitutes interstate or foreign commerce include, but are not limited to 
the following: 

Example 1 . A sightseeing tour bus group (charter) or regularly sched- 
uled bus service (per capita) originates in California and travels to anoth- 
er state or country for a single day or several days, then returns to Califor- 
nia where the charter or schedule terminates. 

Example 2. A charter bus, vessel or aircraft deadheads under contract 
to another state, picks up the group and operates the charter without enter- 
ing the state of California, drops the group in the other state, and dead- 
heads back into the State of California. (The charter was quoted round 
trip.) 

Example 3. A commercial vehicle deadheads to another state or coun- 
try or transports property to another state or country and delivers that 
property within the other state or country or to another state or country. 
The vehicle then returns to California, either loaded or empty. 

Example 4. A charter bus group tours under contract to another state 
or country for a day or several days, drops the passengers in the other state 
or country, and then deadheads back under contract to its terminal or next 
assignment. 

Example 5. Property arriving in California via plane, train, or vessel 
from another state or country is picked up by a commercial vehicle, ves- 
sel or aircraft and transported to another state or country for a day or sev- 
eral days. The commercial vehicle, vessel or aircraft then returns to 
California, either loaded or empty. 

Example 6. A sightseeing tour bus group (charter) arriving in Califor- 
nia via plane, train, or ship from another state or country is picked up by 
bus and tours California for a number of days, goes to another state or 
country for a number of days, and then terminates service either in anoth- 
er state, country, or California. 

Example 7. Property arriving in California via plane, train, or vessel 
from another state or country is picked up by a commercial vehicle, ves- 
sel or aircraft, which may be operating wholly within California, and 
transported for further distribution to one or more California locations or 
to locations in another state or country. The vehicle, vessel or aircraft 
then returns empty to pick up another load arriving in California via 
plane, train, or vessel from another state or country. 

Example 8. A commercial vehicle, vessel, aircraft, or regularly sched- 
uled bus service operating wholly within California is picking up or feed- 
ing passengers or property arriving from, or destined to, a state or country 
other than California to another form of transportation be it plane, train, 
ship, or bus. (Example: an airport bus service or a bridge carrier for Am- 
trak.) 

Example 9. Property is transported by a commercial vehicle, vessel, 
aircraft, or locomotive from another state or country to California or from 
California to another state or country. While engaged in this transporta- 
tion, the commercial vehicle, vessel, aircraft, or locomotive also trans- 
ports property from one point in California to another. 

Example 10. A commercial vehicle, vessel, aircraft, or locomotive is 
dispatched from one location in California to another location in Califor- 
nia to pick up property and transport it to another state or country. 



Example 1 1 . A commercial vehicle, vessel or aircraft, sightseeing tour 
bus group (charter), or regularly scheduled bus service operating in inter- 
state or foreign commerce experiences a mechanical failure and is re- 
placed by another vehicle, vessel or aircraft. The replacement vehicle, 
vessel or aircraft is also deemed to be operating in interstate or foreign 
commerce as a continuation of the original trip. 

Example 12. A vehicle, vessel, aircraft, or locomotive transports per- 
sons or property for commercial purposes (a) from California to another 
state or country; (b) from another state or country to California; (c) entire- 
ly within California, but the vehicle, vessel, aircraft, or locomotive picks 
up persons or property arriving in California via train, bus, truck, vessel, 
or aircraft from another state or country and then transports the persons 
or property in a continuous route or journey to one or more California 
locations or to locations in another state or country. 

Example 13. A vessel transports persons or property for commercial 
purposes (a) from a California port to a port in another state or country; 
or (b) from a port in another state or country to a port in California. 

(8) Imports. Use tax applies with respect to purchases of property im- 
ported into this state from another country when the use occurs after the 
process of importation has ceased and when sales tax is not applicable, 
regardless of whether the property is in its original package. 

(9) "Storage" and "Use" — Exclusions. "Storage" and "use" do not in- 
clude the keeping, retaining or exercising any right or power over proper- 
ty for the purpose of subsequently transporting it outside the state for use 
thereafter solely outside the state, or for the purpose of being processed, 
fabricated or manufactured, into, attached to, or incorporated into, other 
property to be transported outside the state and thereafter used solely out- 
side the state. 

The following examples are illustrative of the meaning of the exclu- 
sion: 

Example 1. An engine installed in an aircraft which is flown directly 
out of the state for use thereafter solely outside the state qualifies for the 
exclusion. The use of the engine in the transporting process does not con- 
stitute a use for purposes of the exclusion. However, if any other use is 
made of the aircraft during removal from this state, such as carrying pas- 
sengers or property, the exclusion does not apply. 

Example 2. An engine installed in a truck which is transported by rail 
or air directly out of the state for use thereafter solely outside the state 
qualifies for the exclusion. 

Example 3. An engine transported outside the state and installed on an 
aircraft which returns to the state does not qualify for the exclusion. It 
does not matter whether the use of the aircraft in California is exclusively 
interstate or intrastate commerce or both. 

Example 4. An engine transported outside the state and installed on an 
aircraft which does not return to the state qualifies for the exclusion. 

(c) Rail Freight Cars. Sales tax does not apply to the sale of, and the 
use tax does not apply to the storage, use or other consumption in this 
state of rail freight cars for use in interstate or foreign commerce. 
Note:: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6008, 6009. 1 , 605 1 , 620 1 . 6247, 6248, 6352, 6366.2, 6368.5, 6387, 
6396 and 6405, Revenue and Taxation Code. 

History 

1 . Renumbering from section 201 5 and amendment filed 1 2-1 6-70; effective thir- 
tieth day thereafter (Register 70, No. 51). 

2. Amendment filed 7-29-76; effective thirtieth day thereafter (Register 76, No. 
31). 

3. Amendment of subsection (a)(3)(D) filed 12-20-77; effective thirtieth day 
thereafter (Register 77, No. 52). 

4. Amendment of subsection (b) filed 10-19-78; effective thirtieth day thereafter 
(Register 78, No. 42). 

5. Amendment filed 1-9-86; effective thirtieth day thereafter (Register 86, No. 2). 

6. Amendment of subsections (a)(3)(C) and new subsection (b)(2)(C) filed 
3-19-90; operative 4-18-90 (Register 90, No. 13). 

7. Amendment of subsections (a)(2)(A). (a)(3)(C)l, (a)(3)(C)3, (b)(2)(A) and 
(b)(2)(C)-(3) and Note filed 6-14-94; operative 7-14-94 (Register 94, No. 
24). 

8. Amendment of subsection (a)(2)(A) and Noth filed 10-5-95; operafive 
1 1-4-95 (Register 95, No. 40). 

9. Amendment filed 1-8-99; operative 2-7-99 (Register 99, No. 2). 

10. Amendment of subsections (a)(3)(C)l.c., (b)(3) and (b)(5) filed 1-24^2000; 
operative 2-23-2000 (Register 2000, No. 4). 
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11. Amendment of subsections (b)(2)(A) and (b)(3), new subsection (b)(4), sub- 
section reletterine and amendment of newly designated (b)(4) examples filed 
1 1-17-2000: opcM-ative 12-17-2000 (Register 2000, No. 46). 

12. Amendment of subsections (b)(]) and (b)(2)(A)-(B), new subsections 
(b)(2)(B)l.-(b)(2)(B)2.c. and amendment of subsection (b)(2)(C) filed 
6-6-2001 ; operative 7-6-2001 (Register 2001, No. 23). 

13. Amendment filed 1-8-2002: operative 2-7-2002 (Register 2002. No. 2). 

14. Change without regulatory effect amending subsections (a)(3)(C)2.c. (Exam- 
pie 6) and (b)(3)-(4), adopting new subsections (b)(5)-(b)(6) and renumbering 
subsections filed 3-3-2003 pursuant to section 100. title 1, California Code of 
Regulations (Register 2005, No. 9). 

15. Amendment of subsection (b)(2)(A), new subsections (b)(6)-(b)(6)(B), sub- 
section renumberine and amendment of subsection (b)(7) filed 12-29-2005: 
operative 1-28-2006 (Register 2005, No. 52). 

16. Change without regulatory effect amending subsections (b)(4), (b)(5) and 
(b)(5)(A) and amending Noti- filed 9-1 5-2006 pursuant to section 100, title 1 , 
California Code of Regulations (Register 2006. No. 37). 

17. Change without regulatory effect amending subsection (b)(5)(B) filed 
4-25-2007 pursuant to section 100, title 1, California Code of Regulations 
(Register 2007, No. 17). 

18. Change without regulatory effect adopting subsections (b)(2)(D)-(b)(2)(D)2. 
and amending sub.sections (b)(4) and (b)(5)l;C) and NoTi- filed 4-23-2008 pur- 
suant to section 100, title 1 , California Code of Reaulations (Register 2008, No. 
17). 

§ 1620.1 . Sales of Certain Vehicles and Trailers for Use in 
Interstate or Out-of-State Commerce. 

(a) Definitions 

(1) Permanent Trailer Identification (PTI) Program. A registration 
program for commercial trailers as defined in Vehicle Code section 
5014.1 administered by tiie Department of Motor Vehicles (DMV). As- 
sessments made pursuant to the PTI program constitute a flat fee and are 
not based on the weight of a commercial trailer subject to the PTI pro- 
gram. In lieu of annual registration, DMV assesses a service fee every 
five (5) years. 

(2) Purchaser's Agent. For purposes of this regulation, a purchaser's 
agent means a person authorized by the purchaser of a trailer to act on the 
purchaser's behalf in providing an exemption certificate from the sales 
or use tax to the seller of the trailer. To establish that a particular person 
is acting as the purchaser's agent, the purchaser must: 1) clearly disclose 
in writing to the seller the purchaser' s intent to use an agent in the transac- 
tion, including the name of the purchaser's agent, and 2) obtain and re- 
tain, prior to the use of the agent, written evidence of the agent's status 
with the purchaser. An agent may include a registration service company 
engaged by either the purchaser or dealer who sells trailers. A dealer, 
manufacturer or remanufacturer may not act as the purchaser's agent 
with respect to a trailer that it sells or delivers to a purchaser. 

(3) Remanufacturer and Remanufactured Vehicles. A remanufacturer 
of vehicles or trailers means a person who is licensed by the DMV pur- 
suant to Vehicle Code section 507.8. A remanufactured vehicle means 
a vehicle constructed by a remanufacturer and meeting the criteria of Ve- 
hicle Code section 507.5. A vehicle purchased from an out-of-state com- 
pany will qualify as a remanufactured vehicle if the out-of-state compa- 
ny is licensed as a remanufacturer by the appropriate governmental 
agency in that state and the vehicle meets the criteria established by that 
state for a remanufactured vehicle. The sale of a used vehicle or trailer 
alone does not qualify as a sale of a remanufactured vehicle unless the 
vehicle or trailer otherwise qualifies as a remanufactured vehicle or trail- 
er pursuant to applicable state laws. 

(4) Single State Registration System (SSRS). A federally regulated 
program under which states monitor a motor carrier's compliance with 
federal registration and insurance requirements. Motor carriers generally 
must register with the state in which they have their principal place of 
business. In California, the program is administered by the DMV and 
covers only motor carriers of property. Compliance with the SSRS pro- 
gram requires eligible motor carriers to register annually with the DMV, 
report the number of vehicles operating in other states participating in the 
SSRS program, and to pay the requisite fees. "Vehicles" for purposes of 
SSRS registration means only self-propelled units and not trailers. SSRS 
filings do not identify individual vehicles. 



(5) Trailer. For purposes of this regulation, trailer means a new or re- 
manufactured trailer or semi-trailer with an unladen weight of 6,000 
pounds or more. Any vehicle not designed for carrying persons or proper- 
ty on its own structure, such as an auxiliary dolly, does not qualify as a 
trailer for purposes of this regulation. Qualified trailers may be manufac- 
tured or remanufactured either inside or outside this state. 

(6) United States Department of Transportation (USDOT) Number. A 
number issued by the Federal Motor Carrier Safety Administration 
(FMCSA) to any motor carrier located in the United States that is en- 
gaged in the transportation of property in interstate or foreign commerce. 
A USDOT number is assigned to a motor carrier and not to the motor car- 
rier's individual vehicles. 

(7) United States — Federal Maritime Commission (FMC) Number. 
A number issued by the Federal Maritime Commission to entities operat- 
ing as common carriers in U.S. foreign commerce. An FMC number is 
assigned to an ocean carrier and to the ocean carrier' s individual trailers. 

(8) Vehicle. For purposes of this regulation, the term vehicle means a 
new or remanufactured tnick, truck tractor, semitrailer, or trailer with an 
unladen weight of 6,000 pounds or more; or a new or remanufactured 
trailer coach, or auxiliary dolly, manufactured or remanufactured in this 
state and purchased from an out-of-state dealer for delivery in this state. 

(b) Application of Tax 

(1) In General. Tax applies to the sale or storage, use, or other con- 
sumption of vehicles and trailers in this state except as provided in subdi- 
visions (b)(2) and (b)(3). 

(2) Exempt Sales of Vehicles for Use in Out-of-State or Foreign Com- 
merce. 

(A) Notwithstanding subdivision (b)(1), tax does not apply to the sale 
or storage, use, or other consumption of a vehicle delivered in this state 
by the vehicle manufacturer or remanufacturer to a purchaser who is not 
a resident of California for use exclusively in out-of-state or foreign 
commerce where the purchaser: 

1 . Purchases the vehicle from a dealer located outside this state, 

2. Removes the vehicle from this state within 30 days from and after 
the date of delivery, 

3. Provides a valid affidavit to the manufacturer or remanufacturer, 
that is accepted by such person in good faith, stating: 

a. The name and location of the out-of-state dealer from whom the ve- 
hicle was purchased, 

b. The name and location of the in-state manufacturer or remanufac- 
turer that delivered the vehicle to the purchaser and the date of delivery 

c. That the purchaser is not a resident of California, 

d. That the vehicle was purchased for use exclusively outside Califor- 
nia, 

e. That the vehicle was removed from this state within 30 days of the 
delivery date, and 

f. The date of removal. 

4. Provides evidence of out-of-state vehicle registration (state of reg- 
istration, license plate number and VIN or serial number) to the manufac- 
turer or remanufacturer within 60 days of providing the affidavit to the 
deliverer. 

(B) Notwithstanding the forgoing provisions, it is rebuttably pre- 
sumed that a vehicle registered outside California and apportioned for 
use within this state is not purchased for use exclusively outside this state. 

(C) An affidavit for the providing of the informafion set forth in subdi- 
vision (b)(2)(A) is set forth in the Appendix to this regulation. 

(3) Exempt Sales of Trailers for Use in Interstate, Out-of-State or For- 
eign Commerce. 

(A) Notwithstanding the provisions of subdivisions (b)(1) and (b)(2), 
tax does not apply to the sale or storage, use, or other consumption of a 
trailer delivered in this state by the manufacturer, remanufacturer or deal- 
er to a purchaser for use exclusively in interstate, out-of-state, or foreign 
commerce where all the following criteria are met: 

1 . The trailer is manufactured or remanufactured outside California 
and is removed from this state within 30 days from and after the date of 
delivery; or the trailer is manufactured or remanufactured within Califor- 
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nia and is removed from the state within 75 days from and after the date 
of delivery. 

2. If the trailer is registered outside the state, the purchaser or purchas- 
er's agent provides the delivering manufacturer, remanufacturer, or deal- 
er a copy of the current out-of-state license and registration for the trailer 
showing the Vehicle Identification Number (VIN) or serial number: or, 
if the trailer is registered in-state under the PTI program, the purchaser 
or purchaser's agent provides the delivering manufacturer, remanufac- 
turer, or dealer a copy of the federal document assigning or confirming 
the purchaser's or lessee's USDOT number, FMC number, or a copy of 
the current SSRS filing with the DMV. A purchaser or purchaser's agent 
may not use an FMC number if the purchaser has a current USDOT num- 
ber. Evidence of registration outside California must be submitted to the 
dealer, manufacturer, or remanufacturer no later than 60 days after the 
timely providing of an affidavit described in subdivision (b)(3)(A)3. Evi- 
dence of a USDOT number, FMC number, or SSRS filing must be sub- 
mitted with the affidavit, 

3. The purchaser or purchaser's agent provides a valid affidavit to the 
manufacturer, remanufacturer, or dealer, that is accepted by such person 
in good faith, stating: 

a. The name and location of the dealer from whom the trailer was pur- 
chased, 

b. The name and location of the California dealer, manufacturer or re- 
manufacturer that delivered the trailer to the purchaser and the date of de- 
livery, 

c. That the trailer was purchased for use exclusively outside the state, 
or exclusively in interstate or foreign commerce, or both, 

d. That the trailer was removed from the state within the appropriate 
time periods provided for in subdivision (b)(3)(A)(l), and 

e. The date of removal. 

(B) An affidavit for the providing of the information set forth in subdi- 
vision (b)(3) to the deliverer is set forth in the Appendix to this regulation. 

(c) Affidavit. An affidavit is valid where a purchaser or, in the case of 
a claimed section 6388.5 exemption, a purchaser or purchaser's agent, 
provides all information required by subdivisions (b)(2) or (b)(3), signs 
and dates the affidavit, and provides it to the manufacturer or remanufac- 
turer that delivered the vehicle to the purchaser or to the manufacturer, 
remanufacturer, or dealer that delivered the trailer to the purchaser within 
30 days after the vehicle or trailer is removed from the state. 



For transactions that include the purchase of more than one vehicle or 
trailer, the purchaser need not file a separate affidavit for each vehicle or 
trailer, but may instead append a list of the vehicles or trailers included 
in the transaction, identifying each one by a VIN or serial number. The 
purchaser must, however, report the date each vehicle or trailer was de- 
livered and the date each was removed from the state and provide current 
out-of-state license and registration or USDOT number, FMC number, 
or SSRS filing apphcable to each vehicle or trailer, as required by subdi- 
visions (b)(2) and (b)(3). 

For purposes of this regulation, it is presumed that the person who de- 
livers a vehicle or trailer to the purchaser accepted the affidavit in good 
faith in the absence of evidence to the contrary. 

(d) Lessors. The sale of a vehicle or trailer to a lessor qualifies for the 
exemptions from sales and use tax provided by Revenue and Taxation 
Code sections 6388 and 6388.5 provided the sale and subsequent use of 
the vehicle or trailer as leased tangible personal property meets the ap- 
propriate criteria detailed in subdivisions (b)(2) and (b)(3). In addition to 
the informarion required in these subdivisions, a lessor must provide the 
name and address of the lessee on the affidavit and, when applicable, doc- 
umentation showing that the vehicle or trailer was registered outside the 
state on behalf of the lessor or lessee. If a leased trailer is registered under 
the PTI program, the lessor must provide the lessee's USDOT number, 
FMC number, or current SSRS filing. 

(e) Documentafion to be Maintained by Purchasers. Purchasers of ve- 
hicles shall maintain internal records documenting that a vehicle qualify- 
ing for the Revenue and Taxation Code secfion 6388 exempfion was tak- 
en out of California within the time mandated by statute and was used 
exclusively outside the state. Purchasers of trailers shall maintain internal 
records documenting that a trailer qualifying for the Revenue and Taxa- 
tion Code secfion 6388.5 exemption was taken out of California within 
the time mandated by statute and was used exclusively in out-of-state, 
foreign or interstate commerce. A purchaser must provide the supporting 
documentation to the Boai^d upon request. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6388, 6388.3, 6388.5 and 6421, Revenue and Taxation Code. 

History 
1. New section and appendix filed 9-16-2003; operative 10-16-2003 (Register 
2003, No. 38). 
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Appendix 

Page 1 (Front) 

AFFIDAVIT FOR SECTION 6388 OR 6388.5 EXEMPTION 
FROM CALIFORNIA SALES AND USE TAX 

Revenue and Taxation Code (RTC) sections 6388 and 6388.5 provide exemptions from the taxes imposed on the sale, 
storage, use, or other consumption of certain new and remanufactured vehicles and trailers. The RTC section 6388 
exemption applies to the sale or use of certain new or remanufactured vehicles. The RTC section 6388.5 exemption 
applies to the sale or use of certain new or remanufactured trailers. Additional information about these exemptions and 
additional requirements to meet these exemptions is available on the back of this form and in Regulation 1620.1, Sales of 
Certain Vehicles and Trailers for Use in Interstate or Out-of-State Commerce. 



CHECK AND/OR FILL IN ALL APPROPRIATE BOXES AND BLANKS BELOW 

I have purchased a vehicle or trailer the sale and use of which is exempt from California sales and use tax per section Q 6388 D 6388.5. 

Vehicle or Trailer Information: 

The vehicle is a n truck, Q truck tractor, □ trailer, D semitrailer, n trailer coach, or D auxiliary dolly, described as: 



MAKE & MODEL 



VIN/SERIAL NO 



MANUFACTURER/REMANUFACTURER 



YEAR 



PURCHASE PRICE 



PLACE OF MANUFACTUREyREMANUFACTURE 



UNLADEN WEIGHT 



DATE OF DELIVERY 



The vehicle or trailer was moved outside California within 30 D 75 days of delivery (check one). Date moved: 

Seller and Deliverer of Vehicle or Trailer: 

I hereby certify that the vehicle or trailer described above was purchased from 



(name of dealer or mfrJremfr.) 

located at , and was delivered by 

(dealer or mfr./remfr 's address - street, city, state, zip code) 

, located at 



(name of California dealer or mfrJremfr.) (California dealer or mfrJremfr. 's address - street, aty, state, zip code) 

Leasing and Registration Information: 

The vehicle or trailer described above D is D is not being leased. If being leased, name and address of lessee: 

Vehicle or trailer is licensed or registered in 



(state where registered) (If a trailer is registered in California, provide owner's or lessee's USDOT numtter or FMC numt)er) 

Purchaser Information: 

The purchaser is a D corporation D limited liability company D partnership D sole proprietor, which D is D is not a resident of 
California. The vehicle was purchased for use outside California (section 6388) or the trailer was purchased for use exclusively outside 
California or exclusively in interstate and foreign commerce, or both (section 6388.5). If the trailer or vehicle is registered outside 
California, a copy of the purchaser's or lessor's out-of-state registration, or license and registration, will be provided within 60 
days from the date of this affidavit. If the trailer is registered in California under the PTI program, a copy of the purchaser's or 
lessee's USDOT number, FMC number, or current SSRS filing is attached. 

/ understand that if I do not meet the requisite exemption provisions detailed on the back of this fonn, I am required by the California 
Sales and Use Tax Law to report and pay tax, and interest and penalties (if appropriate), directly to the California State Board of 
Equalization, the tax to be measured by the purchase price of the above listed vehicle or trailer even though I have fumished an 
affidavit of exemption to the manufacturer, remanufacturer, or dealer 

PURCHASER'S NAME 



SIGNATURE OF PURCHASER OR PURCHASER'S AGENT 


TITLE 


PRINT NAME OF SIGNATOR 


PHONE NUMBER 
( ) 


DATE 



For exemption requirements and instructions on completing this affidavit, please see back of form. 
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AFFIDAVIT FOR SECTION 6388 OR 6388.5 EXEMPTION 
FROM CALIFORNIA SALES AND USE TAX 

SECTION 6388 - NEW OR REMANUFACTURED VEHICLES PURCHASED FROM OUT-OF-STATE DEALER 

Applies to the sale, storage, use, or other consumption of a new or remanufactured truck, truck tractor, trailer, or semitrailer, with an unladen weight of 
6,000 pounds or more, or a trailer coach or auxiliary dolly, purchased from a dealer located outside California for use outside California, and delivered 
in California by the manufacturer or remanufacturer to a purchaser who is not a resident of California. The purchaser must 

1 . Remove the vehicle from this state within 30 days from and after the date of delivery, 

2. Provide a valid affidavit to the manufacturer or remanufacturer, that is accepted by such person in good faith, stating: 

• The name and location of the out-of-state dealer from whom the vehicle was purchased 

• The name and location of the in-state manufacturer or remanufacturer that delivered the vehicle to the purchaser, and the date of delivery 

• That the purchaser is not a resident of California 

• That the vehicle was purchased for use exclusively outside California 

• That the vehicle was removed from this state within 30 days of the delivery date, and 

• The date of removal 

3. Provide evidence of out-of-state vehicle registration (state of registration, license plate number, and VIN or serial number) to the manufacturer or 
remanufacturer within 60 days of providing the affidavit to the deliverer. 

Notwithstanding the forgoing provisions, it is rebuttably presumed that a vehicle registered outside California and apportioned for use within this state is 
not purchased for use exclusively outside this state. 

SECTION 6388.5 - NEW OR REMANUFACTURED TRAILERS PURCHASED FOR OUT-OF-STATE OR INTERSTATE 
COMMERCE USE 

Applies to the sale, storage, use, or other consumption of a new or remanufactured trailer or semitrailer with an unladen weight of 6,000 pounds or more 
purchased from a California or non-California dealer that was manufactured or remanufactured either within or without this state for use exclusively 
outside California or exclusively in interstate or foreign commerce, orb oth; a nd d eiivered by the manufacturer, remanufacturer, or dealer, to the 
purchaser in California. The purchaser or purchaser's agent must: 

1. Remove the trailer from this state within 30 days from and after the date of delivery, if the trailer is m anufactured or remanufactured outside 
California; or remove the trailer from the state within 75 days from and after the date of delivery, if the trailer is manufactured or remanufactured 
within California. 

2. If the trailer is registered outside the state, provide the delivering manufacturer, remanufacturer or dealer a copy of the cun'ent out-of-state license 
and registration for the trailer showing the Vehicle Identification Number (VIN) or serial number. Evidence of registration outside California must be 
submitted to the dealer, manufacturer or remanufacturer no later than 60 days after the timely providing of an affidavit. 

3. If the trailer is registered in-state under the PTI program, provide the delivering manufacturer, remanufacturer or dealer a copy of the federal 
document assigning or confinming the purchaser's or lessee's USDOT number, FMC number, or a copy of the cunrent SSRS filing with the DMV. 
The purchaser or purchaser's agent may not use the FMC number if the purchaser has a cunrent USDOT number. Evidence of a USDOT number, 
FMC number, or SSRS filing must be submitted with the affidavit. 

4. Provide an affidavit to the manufacturer, remanufacturer or dealer, that is accepted by such person in good faith, stating: 

• The name and location of the dealer from whom the trailer was purchased 

• The name and location of the California dealer, manufacturer or remanufacturer that delivered the trailer to the purchaser 

• That the trailer was purchased for use exclusively outside the state, or exclusively in interstate or foreign commerce, or both 

• That the trailer was removed from the state within the appropriate time periods, and 

• The date of removal 

INSTRUCTIONS 

This affidavit must tie provided to the entity delivering the vehide or trailer no later than 30 days from the date the vehicle or trailer is taken oukide 
Califomia. 

Fill in all sections and check all apprqjriate txDxes. If the vehicle or traSer v/as sdd and delivered by the same entity, write "Same" in sections for deliverer. 

If a trailer is registered in Califomia under the Pemnanent Trailer Identification Program (PTI), proof of a United States Department of Transportation 
(USDOT) number. Federal Maritime Commission (FMC) number, or current Single State Registration System (SSRS) filing must be attached to the 
affidavit. 

If a vehicle or trailer is registered outside Califomia, proof of out-of-state registration that includes the vehicle or trailer VIN or serial number must be 
fumished to the deliverer of the vehicle or trailer no later than 60 days after the purchaser provides the affidavit to the deliverer. 

For transactions that include the purchase of more than one vehicle or trailer, you need not file a separate affidavit for each vehicle or trailer, but may 
instead append a list of the vehicles or trailers included in the transaction, identifying each one by a vehicle identification number (VIN) or serial number. 
You must, however, report the date each vehicle or trailer was removed from the state and provide copies of current out-of-state license and registration 
documents or USDOT number, FMC number, or SSRS filing applicable to each vehicle or trailer, as required. 

Persons, who purchase a vehicle or trailer for the purpose of leasing it, qualify for the exemption if the lessee meets the respective exemption criteria 
summarized above. A lessor must provide the name and address of the lessee. On leases of trailers that qualify for PTI registration, the lessor must 
provide the lessee's USDOT number. FMC number, or current SSRS filing. For all other leases, the lessor must provide proof of out-of-state 
registration. 

If you have questions about these exemptions or completion of the affidavit, please call (800) 400-71 15. 
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§ 1620.2. Beverages Sold or Served by Carriers. 

(a) Definitions. 

( 1 ) Carrier. "Carrier" means any person or firm wlio engages in the 
business of transporting by vehicle, train, vessel, or aircraft persons or 
property for hire or compensation. The term includes common and con- 
tract carriers engaged in intrastate, interstate or foreign commerce. It 
does not include, however, the National Railroad Passenger Corporation 
(Amtrack). 

(2) Trans-State Trip. "Trans-state trip" means the act of crossing Cali- 
fornia territory or airspace during a continuous journey between points 
outside this state without stopping or landing in this state. 

(3) Taxable Beverages. "Taxable beverages" means all beverages sold 
or served by carriers except beverages described as food products in Sec- 
tion 6359 of the Revenue and Taxation Code and Regulation 1602. 

(b) Application of Tax. Tax applies to the sale or use of taxable bever- 
ages in this state by carriers, except when the sale or use occurs during 
a trans-state trip. This includes taxable beverages sold or served on a 
complimentary no charge basis by carriers to passengers or crew. 

(c) Acquisition of Taxable Beverages. Taxable beverages which will 
be sold to passengers or crew may be purchased for resale. Beverages 
which are served only on a complimentary no charge basis may not be 
purchased for resale. (See Regulation 1668 for provisions regarding the 
effect and form of resale certificates.) 

(d) Reporting Methods. 

( 1 ) General. In reporting taxable measure, a carrier may utilize the Cal- 
ifornia passenger mile method described in (d)(2) or any other reporting 
method which accurately reports the tax due on taxable beverages sold 
or used in this state. The carrier must be prepared to demonstrate by re- 
cords which can be verified by audit that the method used accurately re- 
flects the taxable measure. Carriers contemplating use of other reporting 
methods are encouraged to submit an outline of the proposed method to 
the nearest board office for review and formal approval prior to use of the 
method. 

(2) California Passenger Miles Method. Under this method, a carrier 
may report its tax liability from the sale and consumption of taxable bev- 
erages in this state by allocating a portion of its total gross receipts and 
its total cost of taxable beverages served on a complimentary basis to Cal- 
ifornia based on the ratio that its passenger miles in California bears to 
its total system-wide passenger miles. 

The ratio of passenger miles in California to total passenger miles may 
be determined by tests. The test shall be representative of the carrier' s op- 
erations. Further, new tests should be made when there is any significant 
change in routes, schedules, or other operating conditions. All detail and 
test data shall be retained for examination by Board representatives. 

The California mileage used in computing the ratio should exclude 
trans-state trip mileage. Air carriers shall make no adjustment for ascent 
and descent miles unless total system-wide mileage is adjusted for total 
ascent and descent miles. 

(A) Determination of Taxable Receipts Under the Passenger Miles 
Method. In determining taxable receipts under this method, a carrier 
must apply the ratio to its total gross receipts from the sale of taxable bev- 
erages system-wide. As used in this subsection, "total gross receipts" 
means the total amount of the sales price of all taxable beverages includ- 
ing sales tax reimbursement. Since the taxable receipts determined under 
this method represents taxable receipts before adjustment for sales tax in- 
cluded therein, taxable receipts may be adjusted to compensate for Cali- 
fornia sales tax included in total gross receipts. 

(B) Determination of Cost of Taxable Beverages Consumed Under the 
Passenger Miles Method. In determining the cost of taxable beverages 
consumed in this state, a carrier must apply the ratio to its total cost of 
beverages served on a complimentary basis system-wide. 

Separate calculations must be made for taxable beverages of a kind 
which are resold and those of a kind not resold. For example, soft drinks 
normally are not resold, while beer, wine and liquor normally are resold. 

1 . Beverages of a Kind Not Generally Resold. The cost of taxable bev- 
erages consumed in this state may be determined by applying the passen- 
ger miles method to the cost of taxable beverages served on a complimen- 



tary basis system-wide. A credit may be taken for taxable beverages 
acquired on which California sales tax reimbursement was paid to the 
vendor. However, the credit may not exceed the total cost of taxable bev- 
erages consumed in California as determined by the passenger miles 
method. 

2. Beverages of a Kind Generally Resold. The cost of taxable bever- 
ages of a kind normally resold but which are served on a complimentary 
basis may be determined on the passenger miles method. If the carrier has 
paid California sales tax reimbursement at the time of acquisition, a cred- 
it may be taken for taxable beverages so acquired. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6009. 6051, 6091, 6201, 6352 and 7053, Revenue and Taxation 
Code. 

History 

1. New section filed 5-1-85; effective thirtieth day thereafter (Register 85, No. 
18). 

§ 1 621 . Sales to Common Carriers. 

(a) Definitions. 

(1) Common Carrier. As used herein the term "common carrier" 
means any person who engages in the business of transporting persons 
or property for hire or compensation and who offers these services indis- 
criminately to the public or to some portion of the public. With respect 
to water transportation the term includes any vessel engaged, for com- 
pensation, in transporting persons or property in interstate or foreign 
commerce. This includes those vessels commonly called "ocean 
tramps," "trampers," or "tramp vessels." 

(2) Foreign Air Carrier. As used herein, the term "foreign air carrier" 
means any person, not a citizen of the United States, who undertakes, 
whether directly or indirectly or by lease or any other arrangement, to en- 
gage in foreign air transportation. 

(b) Application of Tax. 

(1) Common Carriers. The sale of tangible personal property, other 
than fuel and petroleum products, to common carriers, including foreign 
air carriers, is exempt from sales tax pursuant to section 6385(a) of the 
Revenue and Taxation Code when such property is: 

(A) Shipped by the seller via the facilities of the purchasing carrier un- 
der a bill of lading, to an out-of-state point, and 

(B) Actually transported by the common carrier to the out-of-state 
destination, pursuant to the bill of lading, over a route the California por- 
tion of which the purchasing carrier is authorized to transport cargo under 
common carrier rights, and 

(C) Not put to use until after the transportation by the purchasing carri- 
er to the out-of-state destination, and 

(D) Used by the carrier in the conduct of its business as a common car- 
rier. 

(2) Foreign Air Carriers. The sale of tangible personal property, other 
than aircraft fuel and petroleum products, to foreign air carriers is exempt 
from sales tax pursuant to section 6385(b) of the Revenue and Taxation 
Code when such property is: 

(A) Transported by the foreign air carrier to a foreign destination, and 

(B) Not put to use until after the transportation by the purchasing for- 
eign air carrier to the foreign destination, and 

(C) Used by the foreign air carrier in the conduct of its business as a 
common carrier by air of persons or property. 

(3) Fuel and Petroleum Products. 

(A) Operative July 15, 1991, sales of fuel and petroleum products de- 
livered to the purchasing carriers in California are subject to sales tax ex- 
cept as provided in paragraph (b)(3)(B) and (b)(3)(C) of this regulation. 
Sales tax applies notwithstanding the fact that the purchaser may issue 
a bill of lading to the seller and notwithstanding the fact that the seller may 
purport to reserve a title to the property until the property arrives at an 
out-of-state destination. 

(B) Operative January 1, 1989, the sale, storage, use, or other con- 
sumption of, fuel or petroleum products is exempt from sales and use tax 
pursuant to section 6357.5 of the Revenue and Taxation Code when such 
property is: 
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1 . sold to an air common carrier which holds a valid seller's permit or 
which has timely obtained a fuel exemption registration number, 

2. for immediate consumption or shipment, and 

3. shipped or consumed by the carrier in the conduct of its business as 
an air common carrier on a flight whose first destination is a foreign desti- 
nation. Effective January 1 , 1 993. a flight which has an intermediate stop 
within the United States will qualify for the exemption if the final destina- 
tion of that flight is a foreign destination. 

For the period January 1, 1989 through December 31, 1992. the tax 
will not apply to the sale or use of fuel or petroleum products which are 
shipped or consumed on a flight to a foreign destination even though 
there is an intermediate stop at a point within the United States, provided 
no cargo, including mail, or passengers are loaded or discharged at such 
intermediate stop. The tax will not apply if crew members are loaded or 
discharged at such intermediate stop; however, the tax will apply if other 
airline personnel flying without charge (deadhead) are loaded or dis- 
charged. The tax also will not apply to fuel used on flights which are 
aborted for emergency purposes if such flights otherwise would have qu- 
alified for the exemption. 

To qualify for the exemption, the sale of the fuel or other petroleum 
products must be for "immediate consumption or shipment." 

A "sale" occurs when the purchaser takes either title to or possession 
of the fuel. "Immediate consumption or shipment" occurs when the de- 
livery of fuel by the seller is directly to an aircraft for consumption in pro- 
pulsion to a foreign destination or for transportation to a foreign destina- 
tion and not for storage. Fuel is sold for storage, and not for immediate 
consumption or shipment, if title to the fuel passes to the purchaser while 
the fuel remains in storage facilities owned or leased by the seller. Fuel 
is sold for storage, and not for immediate consumption or shipment, if the 
fuel is transferred by the seller into a storage facility controlled by or 
leased to the purchaser or to any third party who takes delivery for the 
purchaser. Tax applies notwithstanding the contract of sale providing 
that the seller shall retain title to the fuel until the fuel is loaded onto the 
aircraft. In such cases, any attempt by the seller to retain title is limited 
in effect to the reservation of a security interest. 

To qualify for the exemption, a common carrier which is not otherwise 
required to hold a valid seller's permit shall be required to register with 
the Board and obtain a fuel exemption registration number. The fuel ex- 
emption registration number will be considered obtained timely if the 
purchasing carrier receives such registration number from the Board no 
later than 45 days after taking the fuel on board. 

In the event that the federal exemption provided in Section 1309 of 
Title 19 of the United States Code, relating to supplies for certain vessels 
and aircraft, is repealed, this exemption also is repealed as of that date. 

(C) For the period January 1, 1993 through December 31, 2002, and 
for the period April 1 , 2004 through December 3 1 , 2013, the sale of fuel 
and petroleum products is exempt from sales tax pursuant to section 
6385(c) of the Revenue and Taxation Code when such property is: 

1 . Sold to a water common carrier who holds a valid seller's permit or 
who has timely obtained a fuel exemption registration number, 

2. For immediate shipment outside this state, 

3. Consumed by the water carrier in the conduct of its business as a 
common carrier after the first out-of-state destination. 

The sales tax applies with respect to sales of fuel and petroleum prod- 
ucts which will be consumed in a voyage from the California point where 
the fuel is taken on to the first destination outside of California. 

For purposes of this subdivision (b)(3)(C), the term "first destination 
outside of California" means the first point reached outside this state by 
a water common carrier in the conduct of its business as a common carrier 
at which cargo or passengers are loaded or discharged, cargo containers 
are added or removed, fuel is bunkered, or docking fees are charged. The 
term also includes the entry point of the Panama Canal when the carrier 
is only transiting the canal in the conduct of its business as a common car- 
rier. 



To qualify for the exemption, the "sale" of the fuel (or other petroleum 
product) must be for "immediate shipment". A "sale" occurs when the 
purchaser takes either title to or possession of the fuel. An "immediate 
shipment" occurs when the delivery of fuel by the seller is directly to a 
vessel for transportation outside this state and not for storage. 

Fuel is sold for storage and not for immediate shipment, if title to the 
fuel passes to the purchaser while the fuel remains in storage facilities 
owned or leased by the seller. 

Fuel is sold for storage, and not for immediate shipment, if the fuel is 
transferred by the seller into a storage facility controlled by or leased to 
the purchaser or to any third party who takes delivery for the purchaser. 
Tax applies notwithstanding the contract of sale provides that the seller 
shall retain title to the fuel until the fuel is loaded onto the vessel. In such 
cases, any attempt by the seller to retain title is limited in effect to the res- 
ervation of a security interest. 

Fuel is sold for immediate shipment, and not for storage, if the fuel is 
transferred by the seller into storage facilities maintained by a third party, 
the seller has contracted with the third party to store the fuel, and title does 
not pass to the purchaser until the fuel is loaded onto the vessel. 

Fuel is sold for immediate shipment, and not for storage, if the fuel is 
transferred by the seller to storage facilities maintained by a third party, 
even though the purchaser may have contracted with the third party to 
store the fuel, if the sale occurs when the fuel is loaded onto the vessel 
and the seller has the legal obligation to deliver the fuel to the purchaser's 
vessel. If the obligation of the seller to deliver the fuel is complete upon 
transfer of the fuel to the third party, then any retention or reservation of 
title to the fuel after such transfer is limited in effect to a reservation of 
a security interest, and the fuel will be regarded as having been delivered 
to the purchaser for storage and not for immediate shipment outside this 
state. A mere recital in the contract of sale that the delivery will occur at 
the vessel, or that the seller will retain title to the fuel until delivery at the 
vessel, is insufficient of itself to establish that delivery of the fuel by the 
seller is directly into the vessel. 

In determining whether the delivery occurs at the vessel, and not upon 
transfer of the fuel to the third party, the board shall consider the follow- 
ing factors: whether the losses during storage are for the account of the 
seller; whether the seller has the right to remove the fuel from the storage 
facilities; whether the seller has the duty to remove the fuel from the stor- 
age facilities at the seller's expense should the seller's deliveries into the 
storage facilities exceed specified quantities, and whether the contract 
between the seller and purchaser is a requirements contract. The presence 
or absence of one or more factors is not conclusive. 

A sale of fuel, otherwise qualifying as a sale for immediate shipment 
under the above rules, will qualify for the exemption even though the fuel 
is delivered to a fuel truck or barge from which the fuel is delivered di- 
rectly into the vessel. 

(c) Proof of Exemption. 

( 1 ) Common Carrier. Any seller claiming a transaction as exempt from 
sales tax under section 6385(a) must receive at the time of the transaction, 
and retain, a properly executed bill of lading, or copy thereof, pursuant 
to which the goods are shipped. The bill of lading must show the seller 
as consignor. It must indicate that the described goods are consigned to 
the common carrier at a specified destination outside this state. Where the 
form of the transaction is "freight collect," no specific freight charge 
need be shown on the bill of lading, inasmuch as such charges are not or- 
dinarily shown thereon in "freight collect" transactions. Furthermore, the 
carrier need not actually collect freight charges from itself. The form and 
language of the bill of lading should be similar to the form and language 
normally used where the purchaser and carrier are not the same. A bill 
of lading will be considered obtained at the time of the transaction if it 
is received either before the seller bills the purchaser for the property, 
within the seller's normal billing and payment cycle, or upon delivery of 
the property to the purchaser. 



[The next page is 137. 



Page 136.7 



Register 2005, No. 9; 3-4-2005 



Title 18 



State Board of Equalization — Business Taxes 



§1621 



In addition lo a bill of lading, the seller must obtain from the purchaser 
prior to or at the time of the transaction, and retain, a certificate in writing 
that the property shall be transported and used in the manner described 
in subdivision (b)( 1 ) of this regulation. The certificate shall be in substan- 
tially the same form as Certificate A or B, appearing in the appendix of 
this regulation. Certificate B may be used when multiple transactions 
claimed as exempt are made between a seller and a carrier and may be 
included as part of a transaction by reference to the certificate on the pur- 
chase order or other appropriate documentation for each transaction. 

(2) Foreign Air Carrier. Any seller claiming a transaction as exempt 
from sales tax pursuant to section 6385(b) of the Revenue and Taxation 
Code must receive from the purchaser a certificate in writing that the 
property shall be transported and used in the manner described in section 
(b)(2) of this regulation. The certificate shall be in substantially the same 
form as Certificate C, appearing in the appendix to this regulation. Effec- 
tive January 1, 1990, if a seller does not have a certificate on hand at the 
time the board requests it be made available for verification of a transac- 
tion claimed to be exempt from sales tax, the seller will have 45 calendar 
days from the date of the board's written request to obtain the certificate 
from the purchasing foreign air carrier. A "blanket" certificate, i.e., on 
issued to cover future transactions, may be issued by a foreign air carrier 
and included as part of a transaction by reference to the certificate on the 
purchase order or other appropriate documentation for each transaction. 

The provisions of (c)(3) and (d)(3) of this regulation shall apply with 
respect to sales of aircraft fuel and petroleum products to foreign air carri- 
ers. 

(3) Fuel and Petroleum Products. Any seller claiming a transaction as 
exempt from sales tax pursuant to Section 6357.5 or 6385(c) of the Reve- 
nue and Taxation Code should timely obtain an exemption certificate in 
writing from the purchasing common carrier. The exemption certificate 
will be considered timely if obtained by the seller within the seller's nor- 
mal billing and payment cycle or within 45 days from the date of delivery, 
whichever is later. The exemption certificate must show either the pur- 
chaser's seller's permit number, or if the purchaser is not required to hold 
a seller's permit, the purchaser's fuel exemption registration number. 
The exemption certificate must conform in substance with one of the fol- 
lowing, appearing in the appendix to this regulation. 

(A) Certificate D is to be used for purchases of fuel or petroleum prod- 
ucts within Section 6357.5 by air common carriers (including foreign air 
carriers) operating under authority from the Federal Aviation Adminis- 
tration. One certificate may be provided for each regularly scheduled 
flight number which has a foreign destination as its final destination. 
Such certificate will remain vaHd until revoked in writing. 

(B) Certificate E is to be used for purchases of fuel or petroleum prod- 
ucts within Section 6385(c) by a steamship company which is a common 
carrier. This includes any vessel engaged, for compensation, in transport- 
ing persons or property in interstate or foreign commerce. 

(d) Effect of Exemption Documents. 

(1) Common Carriers. Copies of the bill of lading and supporting cer- 
tificate described in (c)( 1 ) of this regulation, accepted in good faith, con- 
stitute prima facie evidence of the facts entitling the seller to the exemp- 
tion provided under section 6385(a) of the Revenue and Taxation Code. 



Unless both of these documents are received and retained, the seller 
is liable for sales tax on the transaction. 

(2) Foreign Air Carriers. A copy of the exemption certificate described 
in (c)(2) of this regulation, accepted in good faith, relieves the seller from 
liability for the sales tax. 

(3) Fuel and Petroleum Products. A copy of the exemption certificate 
described in subdivision (c)(3) of this regulation, accepted timely in good 
faith, shall relieve the seller from liability for the sales tax on fuel and pe- 
troleum products delivered by the seller directly into a ship or an aircraft. 
If the seller does not obtain an exempfion certificate, or does not obtain 
an exemption certificate within the time specified by paragraph (c)(3) of 
this regulation, the seller will be relieved of liability for the tax only if the 
seller presents satisfactory evidence that the sale met the requirements of 
Sections 6357.5 or 6385(c) of the Revenue and Taxation Code, including 
the requirement that the purchaser held a valid seller's permit at the time 
of the sale or a fuel exemption number with the Board at the fime of sale 
or within 45 days after taking ihe fuel on board. 

(e) Liability of Purchaser. A purchasing common carrier or foreign air 
carrier who gives a cerfificate of exemption which entitles the seller to 
regard the gross receipts from the sale as exempted from sales tax under 
secdon 6357.5 or 6385 of the Revenue and Taxation Code, but uses the 
property in some other manner or for some other purpose, or fails to docu- 
ment the transportation of the property to the first out of state destination, 
is liable for sales tax under section 6357.5(h) or 6385(k) of the Revenue 
and Taxation Code. 

A common carrier or foreign air carrier who gives a certification of ex- 
emption which entitles the seller to regard the gross receipts from the sale 
as exempt from sales tax under section 6357.5 of the Revenue and Taxa- 
tion Code shall make available to the Board, upon request, records, in- 
cluding, but not limited to. a copy of a log abstract, an air waybill, or a 
cargo manifest, documenting its consumption or transportation of the 
fuel or petroleum product to a foreign destination and the amount claimed 
as exempt. 

A foreign air carrier, who gives a certificate of exemption which en- 
titles the seller to regard the gross receipts from the sale as exempt from 
tax under secfion 6385(b) of the Revenue and Taxation Code must main- 
tain records in this state, such as a copy of a bill of lading, an airway bill 
or cargo manifest, documenting its transportation of the tangible person- 
al property to a foreign desfination and the amount claimed as exempt. 

A common carrier who gives a certificate of exemption which entitles 
the seller to regard the gross receipts from the sale as exempt from sales 
tax under Secfion 6385(c) of the Revenue and Taxation Code shall make 
available to the Board, upon request, records, including, but not limited 
to, a copy of a log abstract or a cargo manifest, documenting its transpor- 
tafion of the fuel or petroleum product to an out-of-state destination and 
the amount claimed as exempt. 

A purchaser liable for tax under this paragraph (e) must report and pay 
the sales tax as if the purchaser were a retailer making a retail sale of the 
property at the time of the use or failure to provide supporting documen- 
tation. If the purchaser does not report and pay tax, the purchaser will be 
subject to a deficiency determinafion which will include applicable pen- 
alties and interest. 
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CERTIFICATE A 

CALIFORNIA SALES TAX EXEMPTION CERTIFICATE 
SUPPORTING BILL OF LADING 



Sales of tangible personal property free from sales tax under Section 6385(a) of the California Revenue and Taxation Code. 

This is to certify, that the XYZ Company, the purchaser of the tangible personal property described herein, is a common carrier law- 
fully authorized and permitted to operate as such under the laws of the United States, having been issued (here insert permit or certificate 
number) by the (here insert name of agency issuing certificate or permit), that the personal property purchased exempt from sales tax 
reimbursement is to be shipped by the seller via the purchasing carrier's facilities under a bill of lading from (here insert point of origin) 
to (here insert point of destination), the out-of-state destination, for use by the XYZ Company in the conduct of its business as a com- 
mon carrier, and that the XYZ Company is legally authorized to transport cargo under the aforementioned common carrier rights over 
the routes in or through this state by which it will transport the personal property. 

This is also to certify that the property purchased will not be used to carry a payload or for any other purpose prior to its delivery 
at the destination point. 

Description of property to be purchased: 



Purchaser 

By 



Address 
Date 
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CERTIFICATE B 

CALIFORNIA BLANKET SALES TAX EXEMPTION 
CERTIFICATE SUPPORTCsTG BILL OF LADING 



Sales of tangible personal property free from sales tax under Section 6385(a) of the California Revenue and Taxation Code. 



(Name of Purchaser) 



(Address of Purchaser) 



This is to certify that the above named company is a common carrier lawfully authorized and pemiitted to operate as such under the 
laws of the United States; that the personal property for use in the conduct of our business as a common carrier to be purchased from 

is to be shipped by 

(Name of Vendor) 
the seller via our facilities under a bill of lading to an out-of-state destination using routes in or through the State of California over 
which we are legally authorized to transport cargo; that any property purchased from you for which a bill of lading is issued showing 



(Name of Vendor) 

as shipper and showing an out-of-state destination will not be used to carry a payload or for any other purpose prior to its delivery at 
the destination point shown on the bill of lading. 

In the event any of the property purchased is used for any purpose prior to its delivery at the out-of-state destination, it is understood 
that the purchaser is required by the Sales and Use Tax Law to report and pay tax, measured by the purchase price of such property. 

Description of property to be purchased: 



Purchaser 
By 



Title 
Date 
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CERTIFICATE C 
CALIFORNIA SALES TAX EXEMPTION CERTIFICATE 



Sales of tangible personal property to a foreign air earner free from sales tax under Section 6385(b) of the California Revenue and 
Taxation Code. 

This is to certify that the purchaser of tangible personal property described herein is a foreign air carrier as that term was defined 
in Section 1 301 of Title 49 of the United States Code on January 1 , 1 980, and that the sale of tangible personal property to the purchaser 
is exempt from California state and local sales tax. The tangible personal property shall be or has been transported by the purchaser's 
facilities to a foreign destination for use by the purchaser in the conduct of its business as a common carrier by air of persons or property. 

In the event any of such property is used for any purpose other than that specified in the certificate, it is understood that the purchaser 
is required by the Sales and Use Tax Law to report and pay tax, measured by the purchase price of such property. 

Description of property to be purchased: 



Purchaser 
By 



Address 
Date 
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CERTIFICATE D 

CALIFORNIA BLANKET SALES TAX EXEMPTION CERTIFICATE 

SUPPORTING EXEMPT PURCHASES UNDER 

SECTION 6357.5 - AIR COMMON CARRIERS 



Sales of aviation fuel or petroleum products to an air common carrier (including a foreign air carrier) free of sales tax under 
Section 6357.5 of the California Revenue and Taxation Code. 

1 . Purchasing Common Carrier: 





Fuel Exemption Registration No. 
or Seller's Permit No. of Purchaser: 

3. Flight No.: 



4. Final Destination: 



5. Airport Where Loaded: 



6. Description of Property Purchased:. 



7. Retailer: 



The undersigned certifies that the purchaser of the tangible personal property described above is an air common carrier or 
foreign air carrier lawfully operating as such, and that the aviation fuel or other petroleum product described above which 
is purchased exempt from sales tax is to be consumed on a flight to a foreign destination or shipped to a foreign destination 
for use by said Company in the conduct of its business as an air common carrier, and that the undersigned purchasing carrier 
is lawfully engaged in transporting persons or cargo as an air common carrier or foreign air carrier operating under authority 
of the Federal Aviation Administration. 

In the event any of such property is used for any purpose other than that specified in this certificate, it is understood that the 
purchaser is required by the Sales and Use Tax Law to report and pay tax, measured by the purchase price of such property. 
To qualify for the exemption a common carrier who is not otherwise required to hold a valid seller' s permit must register with 
the Board and obtain a fuel exemption number no later than 45 days after taking the fuel on board. 

This certificate will remain valid and in effect until revoked by the purchaser in writing. However, this certificate will not 
be valid for sales of fuel or other petroleum products loaded onto flights of which the seller is aware the final destination is 
not a foreign destination. 

Purchaser: 



(Company Name) 



Signed By: Date: 

(Signature of Authorized Agent) 



Title: 



(Owner, Partner, Purchasing Agent, etc.) 
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1. 

2. 

3. 
4. 
5. 
6. 
7. 
8. 
9. 



CERTIFICATE E 

EXEMPTION CERTIFICATE 

SUPPORTING EXEMPT FUEL PURCHASES 

UNDER SECTION 6385(c) - WATER CARRIERS 

Sales of petroleum products free of sales tax under Section 6385(c) of the California Revenue and Taxation Code. 
Purchasing Common Camer: 



Fuel Exemption Registration No. 
or Seller's Permit No. of Purchaser: 

Vessel Name: 

Voyage No.: 

Port of Loading: 

Delivery Date: 



First Out-of-State Destination: 

Retailer of the Petroleum Product: 
^Invoice No. of Purchase: 



(*To be completed by retailer.) 



ANALYSIS 



Fuel Oil 

Bunker a MDO/ 

HFO MGO 

(Metric Tons) 



Other 
Petroleum 
Products 
(Gallons) 



10. 

11. 
12. 
13. 
14. 



15. 
16. 

17. 



Quantity consumed to first 
out-of-state destination. 

Quantity used while in port 

Total of Lines 10 and 11 above. 

Quantity on board on arrival at port. 

Quantity subject to sales tax 

[Line 12 less Line 13. If Line 13 is 
more than Line 12, show zero (0).] 

Quantity loaded this loading. 

Quantity shown on Line 14 above. 

Quantity exempt from sales tax 
(Line 15 less Line 16.) 



The undersigned certifies that it is a common carrier lawfully operating as such, and that the fuel oil or other petroleum prod- 
ucts purchased exempt from sales tax reimbursement are to be shipped to an out-of-state destination for use by said Company 
in the conduct of its business as a common carrier, and that the undersigned purchasing carrier is lawfully engaged in trans- 
porting cargo as a common carrier over the route in this state by which it will transport the fuel oil or other petroleum products. 
In the event any of such property is used for any purpose other than that specified in the certificate, it is understood that the 
purchaser is required by the Sales and Use Tax Law to report and pay tax, measured by the purchase price of such property. 
To qualify for the exemption, a common carrier who is not otherwise required to hold a valid seller's permit must register 
with the Board of Equalization and obtain a fuel exemption number no later than 45 days after taking the fuel on board. 

Purchaser: , 

Signed By:_ 
Title: 



(Company Name) 
Date: 



(Signature of Authorized Agent) 



(Owner, Partner, Purchasing Agent, etc.) 
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NOTE: Authority: Section 705 1 , Revenue and Taxation Code. Reference: Sections 
6357.5 and 6385, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of section 2101.5 filed 1 1-5-69; effective thir- 
tieth day thereafter (Register 69, No. 45) 

2. Amendment filed 10-28-77; effective thirtieth day thereafter (Register 77, No. 
44) 

3. Amendment of subsection (d)(1) filed 1 1-25-77 as an emergency; designated 
effective 1 1-27-77. Certificate of Compliance included (Register 77, No. 48) 

4. Amendment filed 1-3-80; effective thirtieth day thereafter (Register 80, No. 5) 

5. Amendment filed 9-1-87; operative 10-1-87 (Register 87, No. 36) 

6. Amendment filed 6-5-90; operative 7-5-90 (Register 90, No. 32) 

7. Amendment filed 8-29-91 as an emergency; operative 8-29-91 (Register 92, 
No. 1 ) A Certificate of Compliance must be transmitted to OAL within 120 days 
or emergency language will be repealed on 12-27-91. 

8. Hditorial correction of printing error (Register 92. No. 1 ) 

9. Amendment filed 9-19-91; operative 10-21-91 (Register 92, No. 13). 

10. Amendment of subsecfions (b)(1), (b)(3)(A), (c)(l)-(2), (c)(3), (d)(3) and (e) 
filed 6-3-92; operative 7-3-92 (Register 92, No. 23). 

11. Amendment filed 6-7-95; operative 7-7-95 (Register 95, No. 23). 

12. Change without regulatory effect amending subsection (b)(3)(C) filed 
3-26-98 pursuant to section 100, title 1 , California Code of Regulafions (Regis- 
ter 98, No. 13). 

13. Change without regulatory effect amending subsection (b)(3)(C) filed 
1-21-2004 pursuant to section 100, title 1, California Code of Regulations 
(Register 2004, No. 4). 



Article 12. Matters Involving 
Transportation of Property 

§1628. Transportation Charges. 

(a) Transportation by Carrier. Except as provided in paragraph (c) be- 
low, in the case of a sale, whether by lease or otherwise, tax does not ap- 
ply to "separately stated" charges for transportation of property from the 
retailer's place of business or other point from which shipment is made 
"directly to the purchaser," provided the transportation is by other than 
faciHties of the retailer, i.e., by United States mail, independent contract 
or common carrier. The place where the sale occurs, i.e., title passes to 
the customer or the lease begins, is immaterial, except when the property 
is sold for a delivered price or the transportation is by facilities of the re- 
tailer, as explained in (b) below. The amount of transportation charges 
excluded from the measure of tax shall not exceed the cost of the trans- 
portation to the retailer. 

Transportation charges will be regarded as "separately stated" only if 
they are separately set forth in the contract for sale or in a document re- 
flecting that contract, issued contemporaneously with the sale, such as 
the retailer' s invoice. The fact that the transportation charges can be com- 
puted from the information contained on the face of the invoice or other 
document will not suffice as a separate statement. If a separately stated 
charge is made designated "postage and handling" or "shipping and han- 
dling" only that portion of the charge which represents actual postage or 
actual shipment may be excluded from the measure of tax. Such amounts 
may be excluded from the measure of tax even though such amounts are 
not affixed to, or noted on, the package. A separately stated charge desig- 
nated "handling" or "handling charge" is not a separate statement of 
transportation charges. Tax applies to such charges, notwithstanding the 
fact that postage or shipment charges may or may not be affixed to or 
noted on the package. 

Property will not be considered delivered "directly to the purchaser" 
if it is shipped to the retailer, to the retailer's agent or representative, or 
to anyone else acting in the retailer's behalf. Any separately stated 
charges by the retailer for the transportation of property to, rather than 
from, the retailer's place of business, or to another point from which the 
property will then be "delivered directly to the purchaser," are included 
in the measure of tax. Such charges represent incoming freight and are 
taxable as part of the cost of the property sold by the retailer. 

(b) Transportation by Retailer's Facilities or Property Sold for Deliv- 
ered Price. 

( 1 ) Definition. "Delivered Price." Property is sold for a delivered price 
when the price agreed upon in the contract for sale includes whatever cost 
or charge may be made for transportation of the property directly to the 
purchaser. A sale for a "guaranteed price" including a separately stated 

[The next 



amount for transportation is a sale for a "delivered price." Property is not 
sold for a delivered price when the price is agreed upon and to this price 
is added a separately stated amount representing the cost or charge for 
transportation of the property directly to the purchaser and any increase 
or decrease in the actual cost of transportation is borne by or credited to 
the purchaser. 

(2) In General. Except as provided in paragraph (c) below, when trans- 
portation is by facilities of the retailer or the property is sold for a deliv- 
ered price, tax applies to charges for transportation to the purchaser, un- 
less (A) the transportation charges are separately stated. (B) are for 
transportation from the retailer's place of business or other point from 
which shipment is made directly to the purchaser, and (C) the transporta- 
tion occurs after the sale of the property is made to the purchaser. When 
the sale occurs before the transportation to the purchaser commences, the 
tax does not apply to separately stated charges for the transportation. The 
amount that may be excluded from the measure of the tax cannot exceed 
a reasonable charge for transportation by facilities of the retailer or the 
cost of transportation by other than facilities of the retailer. 

(3) Determination of When Sale Occurs. 

(A) Security Agreements. When a sale is made pursuant to a security 
agreement in which the retailer retains the title as security for the pay- 
ment of the price, the sale occurs when possession of the property is trans- 
ferred by the retailer to the purchaser or other person at the purchaser' s 
direction. 

(B) Leases. When the sale is by lease, the sale occurs upon the transfer 
of possession or granting of the right of possession of the property by the 
lessor to the lessee or other person at his direction. 

(C) Sale on Approval. When the sale is on approval, the sale does not 
occur until the purchaser accepts the property. 

(D) Other Sales. Unless explicitly agreed that title is to pass at a prior 
time, the sale occurs at the time and place at which the retailer completes 
his performance with reference to the physical delivery of the property, 
even though a document of title is to be delivered at a different time or 
place. If the contract requires or authorizes the retailer to send the proper- 
ty to the purchaser but does not require him to deliver it at destination, 
the retailer completes his performance with reference to the physical de- 
Hvery of the property at the time and place of shipment e.g., delivery of 
the property to a carrier for delivery by the carrier to the purchaser; but 
if the contract expressly requires dehvery at destination, including cases 
where one of the terms of the contract is F.O.B. place of destination, the 
retailer completes his performance with reference to the physical deliv- 
ery of the property on tender to the purchaser there. When delivery of the 
property is by facilities of the retailer, title passes when the property is 
delivered to the purchaser at the destination unless there is an explicit 
written agreement executed prior to the delivery that title is to pass at 
some other time. 

(4) Place of Sale. For the purposes of the state Sales and Use Tax Law 
(but not for the purposes of the Bradley-Bums Uniform Local Sales and 
Use Tax Law nor for the purposes of the Transactions and Use Tax Law) 
the place of the sale or purchase of tangible personal property is the place 
where the property is physically located at the time the act constituting 
the sale or purchase takes place. 

(c) Transportation of Landfill Material. Operative January 1 , 1 989, tax 
does not apply to separately stated charges for transportation of landfill 
material, e.g., sand, dirt or gravel, removed from the ground and trans- 
ported from the excavation site to a landfill site specified by the purchaser 
if: 

(1) the amount of transportation charges excluded from the measure 
of tax does not exceed a reasonable charge for transportation by facilities 
of the retailer or the cost of the transportation by other than facilities of 
the retailer, or 

(2) the consideration received is solely for the purpose of transporting 
the material to a specified site and the material is transferred without 
charge. If such transportation charges are in excess of a reasonable charge 
for transportation by faciHties of the retailer or in excess of the cost of the 
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transportation by other than faciHties of the retailer, the provisions of this 
paragraph will not apply. 

For purposes of this paragraph, it is immaterial when title passes to the 
purchaser of the landfill material. 

Appendix 

(a) Examples of Contract for Delivered Price. 

( 1 ) The contract for sale provides for the sale of property for $ 1 00 per 
unit delivered to the purchaser. 

(2) The contract for sale provides for the sale of property for $100 per 
unit "which includes cost of deHvery at $10 per unit." 

(3) The contract for sale provides for the sale of property for $100 per 
unit delivered, freight prepaid. 

(4) The contract for sale provides for the sale of property for $ 100 per 
unit freight collect and allowed. 

(5) The contract for sale calls for the sale of property for a guaranteed 
price of $100 consisting of $90 plus $10 freight. 

(b) Examples of Contracts Which Are Not for a Delivered Price. 

( 1 ) The contract for sale provides for the sale of property for $100 per 
unit freight collect. 

(2) The contract for sale provides for the sale of property for $ 100 per 
unit actual freight prepaid and added to the sales price. 

(c) Examples of Application of Tax. All deliveries are by independent 
carrier. 

All billings are in accordance with the terms of the contract. 

(1) The contract for sale provides for the sale of property for $100 per 
unit dehvered to the purchaser with freight prepaid. 

Tax applies to sales price of $ 1 00 per unit with no deduction for freight 
charge since the freight charges are not separately stated. The contract is 
for a delivered price and requires delivery to the purchaser. Title does not 
pass to the purchaser prior to delivery. 

(2) Contract for sale provides for the sale of property for $ 1 00 per unit. 
The retailer is required to ship the property to the purchaser freight col- 
lect. 

Tax applies to $100 per unit since the responsibility for the payment 
of the freight is upon the purchaser, and the seller makes no charge for 
freight. Since the carrier will bill the purchaser for the actual freight 
charge, there will be a separate statement of the freight. The property is 
not sold for a delivered price. 

(3) The contract for sale provides for the sale of property for $100 per 
unit freight collect and allowed. 

The measure of tax is $ 1 00 per unit less the amount of the freight paid 
to the carrier and shown on the payment voucher sent to the retailer by 
the purchaser. 

The sale is for a delivered price. Separately stated transportation 
charges are excludable from the measure of tax since the transportation 
occurred after the sale of the property. If the contract for sale explicitly 
provided for passage of title upon delivery to the destination, then the 
measure of tax would be $100 per unit since the sale was for a delivered 
price and title did not pass prior to transportation. 

(4) The contract for sale provides for the sale of property for $100 per 
unit plus actual freight of $10 per unit. Any increase or decrease in the 
freight is for the account of the buyer. 

Tax applies to $100 per unit since the contract is not for a delivered 
price and shipment is by independent carrier. 

(5) The contract for sale provides for the sale of property for $100 plus 
freight of $10, and the seller guarantees the price will not exceed $110. 

Tax applies to $100 because the sale is for a delivered price and there 
is no showing that title was to pass upon delivery at the destination. A 
contract will be construed as a shipment contract unless it expressly re- 
quires delivery at destination point. If the contract for sale explicitly pro- 
vided for passage of title upon delivery to the destination, then the mea- 
sure of tax would be $1 10 since the sale was for a delivered price and title 
did not pass prior to transportation. 

(6) The contract for sale provides for the sale of property for $100 per 
unit freight equalized with x city. The invoice shows 10 units at $100 per 
unit, $1,000, freight from x city $100, total $1,100. 



Under these circumstances, tax applies to $1,000 since the only sepa- 
rate statement of freight is the freight equalized with x city in the amount 
of $100. If the actual freight paid to the carrier for the transportation of 
the property from the retailer's place of business or other point from 
which shipment is made directly to the purchaser is less than $100, the 
exclusion will be limited to the amount paid to the carrier. 

(7) Assuming the same facts as above, except the invoice shows 10 
units at $100 per unit, $1,000, freight equalized with x city $100, total 
$1,100. The invoice also shows the notation, "Actual freight prepaid 
from point of shipment to destination is $200." 

The sale is not for a delivered price. On the basis of the above billing, 
a separate statement of freight is made in the amount of $200. According- 
ly, the measure of tax is $1,100 minus $200, or $900. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6010, 6010.5, 601 1 and 6012, Revenue and Taxation Code. 

History 

1 . Renumbering from Section 2028 filed i 1-3-71 ; effective thirtieth day thereaf- 
ter (Register 71 , No. 45). For prior history see Register 65, No. 23. 

2. Amendment filed 1 1-16-71; effective thirtieth day thereafter (Register 71, No. 
47). 

3. Amendment filed 1 1-13-84; effective thirtieth day thereafter (Register 84, No. 
46). 

4. Amendment filed 5-22-89; operative 6-21-89 (Register 89, No. 21). 

5. Amendment filed 6-19-95; operative 7-19-95 (Register 95, No. 25). 

§ 1629. Goods Damaged in Transit. 

(a) Sales Tax. If damage to goods in transit to the consumer occurs af- 
ter the "sale" as defined in section 6006 of the Revenue and Taxation 
Code is made, sales tax applies to the sale. If the damage occurs prior 
thereto, sales tax applies as follows: 

(1) If the goods are destroyed, tax does not apply to damages paid the 
retailer for their destruction. 

(2) If the goods are not destroyed, and are sold at retail in their dam- 
aged condition, tax appHes to that portion of the total amount paid to the 
retailer representing the fair retail value of the goods in their damaged 
condition. 

(b) Use Tax. Use tax does not apply with respect to goods destroyed 
before the purchaser makes any storage or use of the goods. If the goods 
are damaged but are nevertheless stored or used by the purchaser, tax ap- 
plies to that portion of the total amount paid to the retailer representing 
the fair retail value of the goods in their damaged condition. 

NOTE: Authority cited: Section 7051, Revenue and Taxafion Code. Reference: 
Sections 6006, 6010, Revenue and Taxation Code. 

History 

1 . Renumbering of former Section 2029 filed 8-7-69; effective thirtieth day there- 
after (Register 69, No. 32). 

§ 1630. Packers, Loaders, and Shippers. 

(a) In General — Definitions. Packers, loaders, and shippers (hereinaf- 
ter collectively called "shippers") purchase tangible personal property to 
be used in conditioning the goods to be shipped and to preserve, protect, 
and contain the goods during transportation. Such property includes, but 
is not limited to, the following: 

( 1 ) Property Used to Condition the Goods for Shipment or to Preserve 
and Protect the Goods During Shipment. 

bracing materials ice and dry ice 

car strips miscellaneous pre- 

cleaning compounds servatives 

degreasing compounds rust preventing com- 

derusting compounds pounds 

dunnage or "loose" salt 

lumber solvents 

(except as otherwise tarpaulin (weather 

specified in (2) below protection) 

gas (including 

dispensers) 

(2) Property Used as Containers or as Parts of Containers of the Goods 
Shipped. 

bags gummed tape 

barrels kegs 
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bottles 

boxes 

cans 

carboys 

cartons 

crates 

cylinders 

drums 

excelsior and other 

packing and crating 

material 



lumber (including 

"loose" lumber 

used in the same 

manner and for the 

same purpose as 

pallets) 

pallets 

sacks 

strapping 

twine 

wrapping paper 



(3) Property that when Physically Incorporated in the Final Product 
Being Sold is a Sale for Resale. 
wax and fungicide 
post harvest protective shields 
protective coatings 
salt, acids & caustics 
(b) Application of Tax. 

( 1 ) Property Used to Condition, Preserve or Protect Goods During 
Shipment. 

(A) General. Tax appHes to sales to shippers of property used in condi- 
tioning the goods to be shipped, or to preserve and protect the goods dur- 
ing transportation. It is immaterial whether or not a separate charge or 
separate billing is made by the shipper for the particular item, that it may 
not be returned to or reused by the shipper, that the goods are shipped in 
interstate or foreign commerce, or that the shipper's contract is with the 
United States. The property is purchased by the shipper for a purpose oth- 
er than resale, i.e., conditioning the goods, or preserving and protecting 
the goods during shipment. Thus, the sale to the shipper is a retail sale, 
even though he or she may not retain title to the property used by him or 
her. 

(B) Ice, Carbon Dioxide and Preservatives. 

1 . Ice. The sale or use of ice or dry ice used in packing and shipping 
or transporting food products for human consumption is exempt from tax 
when the food products are shipped or transported in intrastate, interstate 
or foreign commerce by common carriers, contract carriers, or propri- 
etary carriers. 

2. Carbon Dioxide. Operative January 1, 1995, the sale or use of car- 
bon dioxide used in packing and shipping or transporting fruits or vegeta- 
bles for human consumption is exempt from tax when the fruits or vege- 
tables are shipped or transported in intrastate, interstate, or foreign 
commerce by common carriers, contract carriers, or proprietary carriers, 
provided the fruits or vegetables are not sold to the ultimate consumer in 
the package that contains the carbon dioxide. 

3. Preservatives. Tax does not apply to the sale or purchase of preser- 
vative products under the following two circumstances: 

a. The preservative product is included in the shipping container of ex- 
empt food products when they serve a beneficial purpose in preserving 
the food products during shipment or storage. These include moisture- 
absorbing desiccants, gas-absorbing ethylene sachets, and gas emitting 
sulfur dioxide pads or similar products. 

b. The preservative product serves a beneficial purpose in preserving 
the food product and remains in the packaged food product until opened 
by the ultimate consumer. This includes nitrogen gas used to maintain an 
inert atmosphere in packaged food products which remains in the pack- 
aged food as a preservative until opened by the consumer; and moisture 
absorbing desiccants included in individual packages of beef jerky which 
remain sealed until opened by the consumer. 

(2) Property Used as Containers or Parts of Containers of Goods 
Shipped. 

(A) General. Tax applies to the sale or use of containers or container 
materials under the provisions of regulation 1589, "Containers and La- 
bels", (18 CCR 1589). However, except as provided in paragraph 
(b)(2)(C), when the shipper is not the seller of the contents, the sale of the 
containers or container materials or parts to the shipper is a taxable retail 
sale unless the shipper expressly contracts with his or her customer for 



the sale to his or her customer of the container or container material , mak- 
ing a separate charge therefor, with title passing from the shipper to his 
or her customer before any use of the material is made, and without any 
understanding or trade custom that the property will be returned to the 
shipper for reuse. When all of these conditions exist, the shipper may pur- 
chase the property for resale by giving a resale certificate to the supplier 
of the property. The sale of the property by the shipper is taxable unless 
exempt as a sale to the United States, as a sale in interstate or foreign com- 
merce, or exempt for any other reason. 

(B) Carbon Dioxide. Operative January 1 , 1 995, the sale or use of non- 
returnable container materials containing carbon dioxide atmosphere is 
exempt from the tax when used in packing and shipping or transporting 
fruits or vegetables in intrastate, interstate, or foreign commerce by com- 
mon carriers, contract carriers, or proprietary carriers, whether or not the 
shipper is the seller of the fruits or vegetables. 

(C) Packing Food Products for Human Consumption. Operative April 
1 , 2000, the sale of, and the storage, use, or other consumption of, all con- 
tainers is exempt from tax when sold or leased without the contents to 
persons who place food products for human consumption in the contain- 
ers for shipment, provided the food products will be sold. The exemption 
applies without regard to whether the food products are sold in the same 
container or not, or whether the food products are remanufactured or re- 
packaged prior to their sale. 

(3) Disposable Temperature Recording Devices. The sale or storage, 
use or other consumption of a disposable temperature recording device 
in this state is subject to tax unless an exemption or exclusion from taxa- 
tion applies. When a shipper of perishable food products purchases for 
resale a disposable temperature recording device for the sole purpose of 
shipping the device along with the products it ships, the shipper of the 
perishable food products does not make a taxable use of the disposable 
temperature recording device merely by starting the recording device in 
this state. If, pursuant to a perishable food product shipper's contract with 
its customer, the shipper provides a recording device along with perish- 
able food products to an out-of-state point, the shipper's sale of the de- 
vice constitutes an exempt sale in interstate commerce pursuant to Reve- 
nue and Taxation Code section 6396. The provisions of this paragraph 
do not, however, apply to the sale or lease of non-disposable temperature 
recording devices. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6007, 6359.7. 6359.8 and 6364, Revenue and Taxation Code. 

History 

1. Amendment and renumbering from Section 2030 filed 7-20-71 ; effective thir- 
tieth day thereafter (Register 71, No. 30). 

2. Amendment of subsection (b)(1) filed 1-30-80; effective thirtieth day thereaf- 
ter (Register 80, No. 5). 

3. Amendment of subsection (b) (1 ) (B) filed 6-9-86; effective thirtieth day there- 
after (Register 86, No. 24). 

4. Change without regulatory effect amending section and Note filed 12-13-95 
pursuant to section 1 00, title 1 , California Code of Regulations (Register 95, No. 
50). 

5. Editorial correction of subsection (b)(1)(A) (Register 96, No. 43). 

6. Change without regulatory effect amending subsections (b)(l)(B)2. and 
(b)(2)( A), addingsubsection (b)(2)(C) and amendingNOTEfiled 10-23-96 pur- 
suant to section 100, title 1, California Code of Regulations (Register 96, No. 

43). 

7. Editorial correction of subsection (b)(2)(C) (Register 97, No. 6). 

8. New subsection (a)(3), amendment of subsection (b)(1)(B) and new subsections 
(b)(l)(B)3.-(b)( 1 )(B)3.b. filed 9-27-99; operative 10-27-99 (Register 99, No. 
40). 

9. New subsection (b)(3) filed 9-15-2003; operadve 10-15-2003 (Register 2003, 
No. 38). 

10. Change without regulatory effect amending subsection (b)(2)(C) filed 
1-11-2005 pursuant to section 100, title 1, California Code of Regulations 
(Register 2005, No. 2). 

§1632. C.O.D. Fees. 

On and after July 1 , 1 970, tax applies to any C.O.D. fee paid by the re- 
tailer' s customer on taxable C.O.D. sales except where the C.O.D. fee is 
not included in the invoice and the carrier collects it from the retailer' s 
customer and retains it. 
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Sections 601 1 and 6012, Revenue and Taxation Code. is taxable, unless the retailer keeps adequate and complete records to 
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1. New section filed 3-30-70; effective thirtieth day thereatter( Register 70, No. . ^.-^ ^. ^ , .'=', ,., 

j4) insurance, mterest, nnance, and carrying charges made in the contract. 

——————— If such records are kept by the retailer, the insurance, interest, finance and 

A ♦" I i O /^ <-!"♦ T ♦' carrying charges may be excluded from the computation of the tax. 

Article 1 3. Uredlt Transactions ^^^ contracts Designated as Leases. If tangible personal property is, 

(Also See Article 30) for all intents and purposes, sold, but the transaction is designated as a 

§ 1 641 . Credit Sales and Repossessions. '*'^''' °' '^"^^^ ^^^ ^^^ P"'P°'^ of retaining title in the seller as security for 
(a) In General. If tangible personal property is sold on credit, either un- 
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payment of the purchase price, or for the purpose of avoiding the tax, the 
transaction is taxable as a sale under a security agreement. 

(c) Due Date of Tax. The total amount of the tax on the entire sales 
price in credit transactions is due and payable on the due date of the return 
to be filed after the close of the reporting period in which the sale is made. 
No reduction in the amount of tax payable by the retailer is allowable by 
reason of his transfer at a discount of a sale under security agreements or 
other evidence of indebtedness. 

(d) Repossessions. No deduction is allowable in the event that proper- 
ty sold on credit is repossessed except where the entire consideration paid 
by the purchaser is refunded to him or where a credit for a worthless ac- 
count is allowable. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 601 1 and 6012, Revenue and Taxation Code. Bad Debts, see regu- 
lations 1642, Returns, defects, replacements, see regulation 1655, Personal Prop- 
erty Leases Generally, see regulation 1 660. 

History 
1 . New section fded 1-9-70; effective thirtieth day thereafter (Register 70, No. 2). 

§1642. Bad Debts. 

(a) In General. A retailer is relieved from liability for sales tax (section 
6055 of the Revenue and Taxation Code) or from liability to collect use 
tax (section 6203.5 of the Revenue and Taxation Code) insofar as the 
measure of the tax is represented by accounts found worthless and 
charged off for income tax purposes (which include circumstances where 
the retailer's income is reported on a related person's income tax return 
and the bad debt is charged off on that return) or, if the retailer is not re- 
quired to file income tax returns and the retailer's income is not reported 
on another person's return, charged off in accordance with generally ac- 
cepted accounting principles. A retailer may claim a bad debt deduction 
provided that the sales tax, or amount of use tax, was actually paid to the 
state. 

This deduction should be taken on the return filed for the period in 
which the amount was found worthless and charged off for income tax 
purposes or, if the retailer is not required to file income tax returns, 
charged off in accordance with generally accepted accounting principles. 

Failure to take the deduction on the proper return will not in itself pre- 
vent the allowance of a refund measured by an amount for which a retail- 
er could have taken a timely deduction provided a claim for refund is filed 
with the board within the limitation periods specified in section 6902 of 
the Revenue Taxation Code. 

(b) Amount Subject to Deduction. 

( 1 ) Taxable Receipts. If the amount of an account found to be worth- 
less and charged off is comprised in part of nontaxable receipts such as 
interest, insurance, repair, or installation labor and in part of taxable re- 
ceipts upon which tax has been paid, a bad debt deduction may be 
claimed only with respect to the unpaid amount upon which tax has been 
paid. In determining that amount, all payments and credits to the account 
may be applied ratably against the various elements comprising the 
amount the purchaser contracted to pay (pro rata method), may be 
applied as provided in the contract of sale (contract method), or may be 
applied by another method which reasonably determines the amount of 
the taxable receipts (alternative method). When claiming a bad debt de- 
duction or refund using an alternative method, the retailer must include 
a clear explanation of that method along with the claiming of the deduc- 
tion or refund. After having applied payments and credits using one 
method and claiming a deduction or refund based on such method, a re- 
tailer shall not thereafter reapply the payments or credits using another 
method with respect to such losses previously claimed. 

(2) Expenses of Collection. No deduction is allowable for expenses in- 
curred by the retailer in attempting to enforce collection of any account 
receivable, or for that portion of a debt recovered that is retained by or 
paid to a third party as compensation for services rendered in collecting 
the account. 

(c) Reporting. AU retaiiers must report sales tax liability on an accrual 
basis. Bad debt deductions will not be disallowed solely for the reason 
that a retailer is on a cash reporting basis for income tax purposes. 



(d) Worthless Account Subsequently Collected. If any account found 
worthless and charged off is thereafter collected by the retailer, in whole 
or in part, the taxable percentage of the amount so collected shall be in- 
cluded in the first return filed after such collection and tax shall be paid 
on such amount with the return. The same percentage of the account 
which the retailer claimed as an allowable bad debt deduction or refund 
shall be used to determine the taxable percentage of the recovery. The 
taxable percentage of any amounts received from a third party for the sale 
of an account after the retailer has found them to be worthless and has 
claimed a bad debt deduction or refund are regarded as amounts subse- 
quently collected for purposes of this provision, and the retailer must in- 
clude such amounts in the first return filed after receipt of such amounts 
and pay tax thereon. 

(e) Records. In support of deductions or claims for refund for bad 
debts, retailers must maintain adequate and complete records showing: 

( 1 ) Date of original sale. 

(2) Name and address of purchaser. 

(3) Amount purchaser contracted to pay. 

(4) Amount on which retailer paid tax. 

(5) The jurisdiction(s) where the local taxes and, when applicable, dis- 
trict taxes were allocated. 

(6) All payments or other credits applied to account of purchaser. 

(7) Evidence that the uncollectible portion of gross receipts on which 
tax was paid actually has been legally charged off as a bad debt for in- 
come tax purposes (whether or not the income tax return has yet been 
filed) or, if the retailer is not required to file income tax returns and the 
retailer's income is not reported on another person's return, charged off 
in accordance with generally accepted accounting principles. 

(8) The taxable percentage of the amount charged off as a bad debt 
properly allocable to the amount on which the retailer reported and paid 
tax. (See Appendix 1.) 

(f) Allowable Methods of Computing Loss. 

(1) In General. When there is a repossession, a bad debt deduction is 
allowable only to the extent that the retailer sustains a net loss of gross 
receipts upon which tax has been paid. This will be when the amount of 
all payments and credits allocated to the purchase price of the merchan- 
dise, including the wholesale value of the repossessed article, is less than 
that price. If the pro rata method is used to apply payments, a retailer in- 
curs an allowable bad debt deduction if the wholesale value of the repos- 
sessed merchandise is less than the net contract balance (after excluding 
unearned insurance and finance charges) at the date of repossession. If 
the contract method is used to apply payments, a retailer incurs an allow- 
able bad debt deduction if the wholesale value of the repossessed mer- 
chandise is less than the net contract balance at the date of repossession. 
An alternative method of computing a bad debt loss may be used subject 
to approval by the Board. 

(2) Method of Computing Loss — Pro Rata Method. 

(A) Loss Per Records. The loss per records is the bad debt loss the re- 
tailer writes off for income tax purposes. An estimate of bad debt losses 
based in part upon the history of the business or industry averages, may 
not be used to claim bad debt deductions or refunds for sales and use tax 
purposes. 

(B) Taxable Portion of Loss Per Records. 

Only that portion of a bad debt loss attributable to the amount on which 
the retailer paid tax may be used to claim a bad debt deduction or refund 
for sales and use tax purposes. Even an account with all sales subject to 
tax may include some amounts on which tax was not paid, such as the tax 
or tax reimbursement charged to the consumer which is included in the 
account balance. The percentage of loss on which tax was paid for an ac- 
count which is secured by the merchandise purchased, or which repre- 
sents a single purchase of a significant amount, should be calculated on 
an actual basis. The percentage of loss on which tax was paid for accounts 
involving a large volume of small transactions may be calculated based 
on an analysis of the composition of the accounts receivable. All ac- 
counts of the retailer for which this calculation is made should use the 
same method of applying payments for the calculation (e.g., use FIFO for 
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all accounts or use LIFO for all accounts). Examples using the pro rata 
method are attached as Appendices 1 and 2. 

(3) Method of Computing Loss — Contract Method. Tlie allowable bad 
debt deduction is calculated by subtracting all payments and credits from 
the purchase price of the merchandise pursuant to the method of applying 
payments set forth in the applicable contract(s) with the customer and, to 
the extent the contract is silent on the method of applying payments, the 
loan accounting systems used by the retailer in the ordinary course of 
business, and from that amount subtracting the proceeds of the sale of any 
repossessed merchandise in accordance with (4) below. 

(4) Determining the Wholesale Value of Repossessed Merchandise. 
The wholesale value of repossessed merchandise must be determined in 
order to calculate the allowable bad debt deduction, if any, for the ac- 
count. When the retailer sells the repossessed merchandise to a reseller 
in an arm's length transaction, the amount the retailer receives for the 
sale, less the direct cost of reconditioning the property prior to that sale 
and direct auction expenses paid to a third party, is the wholesale value. 
Otherwise, other sources must be used to determine the wholesale value. 
In the case of automobiles, industry-recognized price guides are general- 
ly the best source of such information. Adjustments should be made to 
the published wholesale prices in those instances where the automobile 
is in other than average condition. 

Establishing the wholesale value of other types of repossessed mer- 
chandise such as jewelry, furniture, appliances, etc., presents a more dif- 
ficult problem if the retailer does not sell the merchandise to a reseller in 
an arm's length transaction. Each case must be considered on its own 
merits. Generally, if the retailer places the repossessed property into re- 
sale inventory, the retailer should use the amount at which the merchan- 
dise is recorded in resale inventory as its wholesale value. This amount 
should not. however, include any costs of repossessing, reconditioning, 
or other expense to put the merchandise in saleable condition. 

(5) Consolidation of Numerous Repossessed Items. Retailers who 
have several repossessions each reporting period will find it convenient 
and time saving to consolidate the pertinent data. When this is done, only 
one calculation for each set of transactions need be made to compute the 
allowable deduction. The consolidations may be made by using 15-col- 
umn working paper with one column for each of the elements required 
to compute the deduction (see Appendix 2). 

Only those repossessions on which a loss is incurred should be sched- 
uled. The retailer may quickly determine whether a particular transaction 
should be scheduled by comparing the net payoff with the wholesale val- 
ue of the merchandise. If the net payoff is greater, a loss has been suffered 
and the transaction should be scheduled. 

(g) Bad Debt Losses Other Than Repossessions. Allowable bad debt 
deductions or refunds also may arise from sales made on an open account 
or on an unsecured installment basis. The deduction or refund should be 
computed in substantially the same manner as those involving reposses- 
sions (i.e., by prorating all payments or credits between the sales price of 
the merchandise on which the retailer paid tax and the nontaxable 
charges or by applying all payments and credits as provided in the con- 
tract of sale and, if the contract is silent, the loan accounting systems used 
by the retailer in the ordinary course of business). No deduction or claim 
for refund will be allowed in any period subsequent to the period in which 
a bad debt deduction is taken based on a method of calculating the bad 
debt deduction different from that originally used in calculating the bad 
debt deduction. 

(h) Special Situations. 

(1) Bad Debt Deductions for Persons Other than the Retailer or Lend- 
er. 

(A) A successor who pays full consideration for receivables acquired 
from the predecessor is entitled to a bad debt deduction to the same extent 
that the predecessor would have been entitled had the predecessor contin- 
ued the business. A "successor" for purposes of this provision is one who 
is required by Revenue and Taxation Code section 68 1 1 to withliold suf- 
ficient of the purchase price of the subject business to cover amounts due 
from the seller of the business under the Sales and Use Tax Law. A prede- 



cessor may not claim a bad debt deduction for any transaction or account 
for which a successor is entitled to a bad debt deduction under this provi- 
sion. 

(B) Except as provided in subdivision (h)(1)(A) and subdivision (i). 
a purchaser of receivables cannot claim a bad debt deduction or refund 
for accounts which are not collected. 

(C) A retailer who sells receivables with recourse so that the retailer 
will bear any bad debt loss on them is entitled to a bad debt deduction to 
the same extent as if the receivables had not been sold. The fact that a re- 
tailer sells receivables at a discount, however, with or without recourse, 
does not in itself entitle the retailer to a bad debt deduction to the extent 
of the discount. 

(2) Bad Debts of Construction Contractors. 

A construction contractor who is a consumer of materials or fixtures, 
or both, under Sales and Use Tax Regulation 1521 cannot claim a bad 
debt deduction or refund with respect to such materials or fixtures. A 
United States construction contractor as defined in subdivision (a)(3) of 
Regulation 1521 is always the consumer of both materials and fixtures, 
and thus can never claim a bad debt deduction or refund with respect to 
such materials or fixtures. A construction contractor, other than a United 
States construction contractor, is generally the consumer of materials, 
and thus may claim a bad debt deduction with respect to materials only 
when the contractor is regarded as selling those materials under subdivi- 
sion (b)(2)(A)2. of Regulation 1521. A construction contractor, other 
than a United States construction contractor, is the retailer of fixtures and 
thus may claim a bad debt deduction or refund with respect to its retail 
sales of such fixtures. A construction contractor incurring a bad debt loss 
for which it is entitled to a bad debt deduction or refund as just explained 
must claim the deduction or refund in the same manner as those resulting 
from other types of taxable retail sales of tangible personal property. 

(3) Entity Affiliated with Retailer. The provisions of this subdivision 
(h)(3) apply only v/ith respect to bad debt losses incurred on accounts 
created as a result of retail sales of tangible personal property for which 
the retailer remitted California sales or use tax on or after January 1 , 2000. 

(A) If a retailer wishes to assign to a person who is its affiliated entity 
under section 1 504 of Title 26 of the United States Code the right to claim 
a deduction or refund for the amount of bad debts for which the retailer 
is otherwise entitled to a deduction or refund, the retailer and the affili- 
ated entity must file an election with the Board prior to the affiliated enti- 
ty' s claiming of any deduction or refund. This election filed with the 
Board must include all the following elements: 

1. The name, address, and seller's permit number of the retailer who 
reported or will report the tax; and the name, address, and seller's permit 
number of the affiliated entity of the retailer to whom the assignment is 
made. 

2. A statement clearly specifying that the affiliated entity is entitled to 
any (and all) deductions or refunds as a result of any bad debt losses 
charged off on the account(s) covered by the election and the effective 
date of that election, and a statement that the retailer relinquishes all 
claims to such deductions or refunds. 

3. A list of accounts to which the election pertains. 

4. The agreement of the retailer to furnish any and all documentation 
required by the Board to support the claiming of deductions or refunds 
by the affiliated entity. 

5. The acknowledgement by both the retailer and its affiliated entity 
that the Board may disclose relevant confidential information to all par- 
ties involved in order to support and confirm any deductions or refunds 
claimed. 

6. A statement that the election may not be amended or revoked unless 
a new election signed by both the retailer and its affiliated entity is filed 
with the Board. 

7. The acknowledgement by the affiliated entity that it cannot further 
assign the right to claim a deduction or refund for bad debts charged off 
on the account. 

8. The dated signatures of the retailer and its affiliated entity, or their 
authorized representatives. If a copy of the signed election is filed with 
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the Board rather than the original, the affiliated entity must retain the 
election with the original signatures. 

(B) The term "retailer" as used in this regulation (except as used in sub- 
divisions (h) and (i)) includes an entity affiliated with a retailer under sec- 
tion 1504 of Title 26 of the United States Code with respect to those ac- 
counts for which the affiliated entity is the person entitled to the bad debt 
deduction or claim pursuant to an election filed under this subdivision 
(hK3). 

(i) Bad Debts Incurred in Connection with Accounts Held by Lenders. 
The provisions of this subdivision (i) apply only with respect to bad debt 
losses incurred on accounts created as a result of retail sales of tangible 
personal property for which the retailer remitted California sales or use 
tax on or after January 1 , 2000. 

( 1 ) Lender Defined. A "lender" for purposes of this regulation is de- 
fined as any of the following: 

(A) A person who holds an account which that person purchased with- 
out recourse directly from a retailer who reported Califomia sales or use 
tax with respect to the sales of tangible personal property for which credit 
was extended under the retail account. 

(B) A person who holds an account without recourse pursuant to that 
person's contract directly with a retailer who reported Califomia sales or 
use tax with respect to the sales of tangible personal property for which 
credit was extended under the retail account. 

(C) A person who is either an affiliated corporation (or affiliated entity 
electing to be taxed as a corporation) under section 1504 of Title 26 of 
the United States Code or an assignee of a person described in subdivi- 
sion (i)(l)(A) or (i)(l)(B). A person is a "lender" under this subdivision 
(i)(l)(C) only if an election is filed under subdivision (i)(4). 

(2) Conditions to Claiming Deduction or Refund. With respect to an 
account held by a lender without recourse, a deduction or refund may be 
claimed for bad debt losses on the account only if all of the following 
conditions are met: 

(A) No deduction or refund was previously claimed or allowed on any 
portion of the account. 

(B) The account has been found worthless and charged off by the lend- 
er for income tax purposes (which include circumstances where the lend- 
er' s income is reported on a related person's income tax return and the 
bad debt is charged off on that return) or, if the lender is not required to 
file income tax returns and the lender's income is not reported on another 
person's return, charged off in accordance with generally accepted ac- 
counting principles. 

(C) The contract between the retailer and the lender under which the 
lender has the right to the account contains an irrevocable reUnquishment 
of all rights to the account from the retailer to the lender. 

(D) The account is for sales for which the retailer remitted Califomia 
sales or use tax on or after January 1 , 2000. 

(E) The retailer and the lender file an election with the Board which 
contains the elements specified in subdivision (i)(3) and which desig- 
nates either the retailer or the lender as the person entitled to claim any 
deduction or refund under this regulation for tax previously paid by the 
retailer measured by amount of the account found to be worthless and 
charged off. No deduction or refund can be claimed until this election is 
filed with the Board. 

(3) Election Between Retailer and Lender. 

(A) In order for the retailer or the lender to claim a deduction or refund 
for bad debt losses from an account held by the lender without recourse, 
the retailer and the lender must file an election with the Board designating 
which of them may claim such deduction or refund. The election may be 
in any form, including an existing contract between the retailer and the 
lender, so as long as the election contains the following elements: 

1 . The name, address, and seller's permit number of the retailer who 
reported or will report the tax and the name, address, and seller's permit 
number, if any, of the lender to whom the account(s) is assigned. 

2. An agreement that the retailer relinquishes all rights to the account 
to the lender. 



3. A statement clearly specifying whether the retailer or the lender is 
entitled to claim any (and all) deductions or refunds as a result of any bad 
debt losses charged off by the lender for the account(s) covered by the 
election, the effective date of that elecfion, and a statement that the other 
party relinquishes all rights to claiming such deductions or refunds. 

4. A list of accounts to which the election pertains. If the election is a 
blanket election for all accounts assigned without recourse by the retailer 
to the lender or all accounts held by the lender without recourse pursuant 
to the lender's contract directly with the retailer, the election must so 
state. 

5. The agreement of both the retailer and the lender to furnish any and 
all documentation requested by the Board to support the deductions or 
refunds claimed. 

6. The acknowledgement by both the retailer and the lender that the 
Board may disclose relevant confidential information to all parties in- 
volved in order to support and confirm any deductions or refunds 
claimed. 

7. If the lender is the person entitled to claim any deduction or refund 
for bad debts on the account, the Certificate of Registration — Lender ac- 
count number of the lender. If the lender does not yet hold such a registra- 
tion, the agreement of the lender that it will apply for the Certificate of 
Registration — Lender no later than on the date the lender first claims a 
deduction or refund for bad debts charged off on the account. 

8. A statement that the election may not be amended or revoked unless 
a new election signed by both the retailer and the lender is filed with the 
Board. 

9. The date of the election and the signatures of the retailer and the 
lender, or their authorized representatives. If a copy of the signed election 
is filed with the Board rather than the original, the person with the right 
under the election to claim the bad debt deduction or refund must retain 
the elecfion with the original signatures. An elecfion may be signed in 
counterparts, and its filing would be regarded as perfected as of the filing 
of the second signed counterpart, provided each counterpart is identical 
except for the signature and date of the signature. If copies of the signed 
counterparts are filed with the Board, the person with the right under the 
elecfion to the bad debt deduction or refund must retain all counterparts 
with the original signatures not filed with the Board. 

(B) The term "retailer" as used in this regulation (except as used in sub- 
divisions (h) and (i)) includes a lender with respect to those accounts for 
which the lender is the person entitled to the bad debt deduction or claim 
pursuant to an election filed under this subdivision (i)(3). 

(4) Election Between Lender and Affiliated Entity or Other Assignee. 

(A) If a person who is a lender under subdivision (i)( I )(A) or (i)( I )(B) 
and who has the right to claim any deduction or refund for bad debts the 
lender charges off on the account wishes to assign to a person who is its 
affiliated entity under section 1504 of Title 26 of the United States Code 
or to some other assignee the right to claim any deduction or refund for 
the amount of bad debts charged off on the account, the lender and the 
affiliated entity or other assignee must file an election with the Board 
prior to the affiliated entity's or other assignee's claiming of any deduc- 
tion or refund. The election filed vvith the Board may be in any form, but 
must include all the following elements: 

1. The name, address, and seller's permit number of the retailer who 
reported or will report the tax; the name, address, seller's permit number, 
if any, and Certificate of Registration — Lender account number, if any, 
of the lender under subdivision (i)( 1 )(A) or (i)( 1 )(B) making the assign- 
ment; and the name, address, seller's permit number, if any, and Certifi- 
cate of Registration — Lender account number, if any, of the person to 
whom the assignment is made under subdivision (i)(l)(C). 

2. A copy of the election between the retailer and the lender under 
which the lender has the right to any (and all) deductions or refunds as 
a result of any bad debt losses charged off by the lender on the account(s). 
If that election has not yet been filed with the Board, then that election 
must be filed along with the election between the lender and its affiliated 
entity or other assignee. If the election with the original signature was re- 
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tained by the lender rather than filing it with the Board, that election must 
either be filed with the Board or retained by the affiliated entity or other 
assignee. 

3. A statement clearly specifying that the affiliated entity or other as- 
signee is entitled to any (and all) deductions or refunds as a result of any 
bad debt losses charged off on the account(s) covered by the election and 
the effective date of that election, and a statement that the lender under 
subdivision (i)(l)(A) or (i)(l)(B) relinquishes all claims to such deduc- 
tions or refunds. 

4. A list of accounts to which the election pertains. If the election is a 
blanket election for all accounts held by the lender, the election must so 
state. 

5. The agreement of the lender to furnish any and all documentation 
required by the Board to support the claiming of deductions or refunds 
by the affiliated entity or other assignee. 

6. The acknowledgement by both the lender and its affiliated entity or 
other assignee that the Board may disclose relevant confidential informa- 
tion to all parties involved in order to support and confirm any deductions 
or refunds claimed. 

7. If the affiliated entity or other assignee does not yet hold a Certifi- 
cate of Registration — Lender, the agreement that it will apply for that 
certificate no later than on the date it first claims a deduction or refund 
for bad debts charged off on the account. 

8. The acknowledgement by the affiliated entity or other assignee that 
it cannot further assign the right to claim a deduction or refund for bad 
debts charged off on the account. 

9. A statement that the election may not be amended or revoked unless 
a new election signed by both the lender and the affiliated entity or other 
assignee is filed with the Board. 

10. The dale of the election and the signatures of the lender and the af- 
filiated entity or other assignee, or their authorized representatives. If a 
copy of the signed election is filed with the Board rather than the original, 
the person with the right under the election to claim the bad debt deduc- 
tion or refund must retain the election with the original signatures. An 
election may be signed in counterparts, and its filing would be regarded 
as perfected as of the filing of the second signed counterpart, provided 
each counterpart is identical except for the signature and dale of the sig- 
nature. If copies of the signed counterparts are filed with the Board, the 
person with the right under the elecfion to the bad debt deducdon or re- 
fund must retain all counterparts with the original signatures not filed 
with the Board. 

(B) The term "retailer" as used in this regulation (except as used in sub- 
divisions (h) and (i)) includes an entity affiliated with a lender under sec- 
tion 1504 of Title 26 of the United States Code, or other assignee, with 
respect to those accounts for which the affiliated entity or other assignee 
is the person entitled to the bad debt deducUon or claim pursuant to an 
election filed under this subdivision (i)(4). 

(5) Registration, Returns, Claims for Deduction and Refunds, and 
Payment of Tax. 

(A) A retailer who has the right to claim deductions or refunds for bad 
debts charged off by a lender on an account held by that lender pursuant 
to an election filed under subdivision (i)(3) shall claim those deductions 
or refunds under the provisions of this reguladon in the same manner as 
if the retailer held the account itself. 

(B) Without regard to whether a lender holds a seller's permit for its 
own sales of tangible personal property, a lender who has the right to 
claim deductions or refunds for bad debts charged off on accounts pur- 
suant to an election filed under subdivision (i)(3) and, if applicable, sub- 
division (i)(4), shall register with the Board for a Certificate of Registra- 
tion — Lender no later than the date on which it first claims such a 
deducdon or refund. 

(C) A lender who has the right to claim deducdons or refunds for bad 
debts charged off pursuant to an elecdon filed under subdivision (i)(3) 
and, if applicable, subdivision (i)(4), is endUed to the same amount of de- 
ducdon or refund, calculated in the same manner under the provisions of 



this regulation, as if the lender were the retailer who had sold the tangible 
persona] property for which the retailer hud reported and paid tax. If the 
lender has provided the name, address, and seller's permit number of the 
retailer responsible for paying the tax, in determining whether to grant 
the lender's claim for deducdon or refund, the Board shall regard the re- 
tailer as having paid the applicable tax due unless the Board establishes 
otherwise. (Regardless of the Board's acdon on the lender's claim for de- 
duction or refund, a retailer who failed to pay the applicable tax due re- 
mains liable for that tax.) 

(D) A lender who claims a deduction or refund for bad debts charged 
off shall be liable for tax on the taxable percentage of worthless accounts 
subsequently collected under subdivision (d), including amounts re- 
ceived for the sale of accounts for which the lender has claimed a bad debt 
deducdon or refund. 

(E) A lender who has a seller' s permit for its own sales of tangible per- 
sonal property may not commingle the claiming of its deducdons pur- 
suant to an elecdon under subdivision (i)(3) and, if applicable, subdivi- 
sion (i)(4), with any bad debt deductions related to its own sales of 
tangible personal property but must instead report such deducdons on a 
separate return or schedule in the form specified by the Board. If the lend- 
er files a schedule attached to its sales and use tax return, it may apply the 
amount of its deducdon calculated on that separate schedule against its 
liability for sales and use lax. To the extent thai the deducdon is not fully 
exhausted when applied to the lender's own sales and use tax liability, the 
lender may file a claim for refund. 

(F) The filing by a lender of a claim for deducdon or refund for bad 
debts on accounts covered by this subdivision (i) is not valid if an election 
pursuant to subdivision (i)(3) and, if applicable, an election pursuant to 
subdivision (i)(4), has not been filed with the Board. If a lender files a 
claim for deducdon or refund and the applicable elecdon(s) is filed there- 
after, the claim for deducdon or refund will be regarded as having been 
filed on the date of the filing of the elecdon(s). 

(G) A lender holding a Certificate of Regislradon — Lender shall file 
a return in a form specified by the Board to report the taxable percentage 
of recoveries and claim losses on accounts covered by an elecdon pur- 
suant to subdivision (i)(3) and, if applicable, an elecdon pursuant to sub- 
division (i)(4). This return shall be filed on a quarterly basis unless other- 
wise specified by the Board. The return shall include the taxable 
percentage of the amount of any recoveries for which the lender is liable 
for tax under subdivision (i)(5)(D). The lender may offset the amount of 
lax for which it would otherwise be endded to a bad debt refund for the 
reporting period against the amount of tax for which it is liable for the tax- 
able percentage of recoveries received during that same repordng period. 
The lender must file a return without regard to whether the lender re- 
ceived any net recoveries of previously claimed bad debts in the filing 
period. If the lender files a return under a seller's permit it holds for its 
own sales of tangible personal property, the lender must file a separate 
schedule to report the taxable percentage of its bad debt recoveries and 
losses on accounts covered by an election pursuant to subdivision (i)(3) 
and, if applicable, an elecdon pursuant to subdivision (i)(4), in a form 
specified by the Board, as an attachment to the lender's sales and use tax 
return rather than filing a separate return for such recoveries and losses. 

(H) A lender claiming a deduction or refund for bad debts, or reporting 
tax on recoveries for accounts for which it previously claimed a bad debt 
deducdon or refund, must properly allocate the local and district taxes. 
If the transacdons were approved by the lender on a transaction-by- 
Iransacdon basis or the lender has the necessary informadon to do so, lo- 
cal and district taxes should be allocated on an actual basis. The lender 
may allocate local and district taxes related to all other accounts on an ap- 
propriate basis subject to approval by the Board. 

Note.- Authority cited: 7051, Revenue and Taxation Code. Reference: Sections 
6055 and 6203.5, Revenue and Taxation Code. 

History 
1. Amendment of subsection (h)2) filed 2-25-76; designated effective 4-1-76 

(Register 76, No. 9). For prior history, see Register 70, No. 46. 
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2. Amendment of subsection (h)(2) filed 8-20-76; effective thirtieth day thereaf- 
ter (Register 76, No. 34). 

3. Amendment of Appendix 1 and 2 filed 5-20-80; effective thirtieth day thereaf- 
ter (Register 80, No. 21). For technical reasons, printed in Register 80, No. 23. 

4. Change without regulatory effect of subsection (e)(6) and Appendix 1 (Register 
86, No. 28). 

5. Amendment filed 1-17-89; operative 2-16-89 (Register 89, No. 3). 

6. Amendment of subsection (a) filed 9-12-95; operative 10-12-95 (Register 95, 
No. 37). 

7. Amendment of section and repealer and new appendices 1 and 2 filed 
12-17-2001; operative 1-16-2002 (Register 2001, No. 51). 

Appendix 1 

Example of Computing Allowable Bad Debt Deduction for a 
Repossessed Vehicle Using Pro Rata Method 

/. Step One. Compute the Repossession Loss Per Records 

a. Retail sales price $12,000 

b. Taxable fees (i.e., doc/smog) 230 

c. Total amount subject to tax 1 2,230 (a-i-b) 

d. Sales Tax (6%) 734 (c*.06) 



e. 


License Fees 240 






f 


Other non-taxables 






S- 


Total non-taxable charges 


974 


(d+e+) 


h. 


Total sales price 


13,204 


(c+g) 


1. 


Down payment 


2,000 




1- 


Balance on contract 


11,204 


(h-i) 


k. 


Finance charges/accrued interest 


3,000 




1. 


Total contract value 


14,204 


Ci+k) 


m. 


Payments received on contract 


2.100 




n. 


Balance on date of repossession 


12,104 


(1-m) 


o. 


Unearned finance charges 


2.750 




P- 


Net contract balance 


9,354 


(n-o) 


q- 


Value of repossession 


6.000 




r. 


Repossession loss per records 


$ 3.354 





//. Step Two. Compute the Taxable Percentage of Loss. 

This is done by dividing the total amount subject to tax (Hne c) by the 
total sales price (line h). 

12,230/ 13,204 = 92.62%. 

///. Step Three. Compute the Allowable Deduction. 

This is done by multiplying the taxable percentage of loss (step Two) 
by the repossession loss per records (step One). 

92.62% * 3,354 = $3.106.47 



(A) 



Appendix 2 

Consolidation of Allowable Bad Debt Deduction for Multiple Repossessed Vehicles Using Pro Rata Method 

(B) (C) (D) (E) (F) (G) (H) (I) (J) (K) (L) (M) (N) 



Date of 
Repos- 
session 


Car# 


Sales 
Price of 
Mdse^ 


Sales 
Tax 

(6%) 


License 
Fee 


Insurance 
(Net)B 


Total 
Sales 
Price 


Down 
Payment 


Balance to 
Finance 


Finance 
Charges 
(Netf 


Net 

Contract 

Balance 


Payments 


Value of 
Repos- 
session 


Repos- 
session 
Loss Per 
Records 








[C*.06] 






[C...F] 




[G-H] 




[I+J] 






[K-L-M] 


09-30-00 
10-27-00 
11-04-00 
12-09-00 

Totals 


507 

521 
540 
575 


$ 9,000 
8,000 
6.000 
5.000 

$28,000^ 
(1) 


$540 
480 
360 
300 

$1,680 


$160 

140 

110 

90 

$500 


$200 
160 
120 
100 

$580 


$ 9,900 
8,780 
6,590 
5.490 

$30,760 

(2) 


$2,000 
1,700 
1,300 
1,100 

$6,100 


$ 7,900 
7,080 
5,290 
4.390 

$24,660 


$400 
350 
260 
200 

$1,210 


S 8,300 
7,430 
5,550 
4.590 

$25,870 


$1,900 
1,650 
1,250 
1,000 

$5,800 


$ 5,000 
4,400 
3,300 
2.700 

$15.400 


$1,400 

1,380 

1,000 

890 

$4,670 
(3) 



[Computation of the Taxable Percentage of Loss; 
$28,000(1' = 91.03% 
$30,760(2) 

Computation of Allowable Deduction: 
91.03% X $4,670<3) = $4,251] 



^ Includes taxable amounts, such as doc and smog fees. 

^ Original insurance charge less rebate of unearned premium. 

'^ Total finance charges per contract less unearned charges. 



§ 1 643. Debit Card Charges. 

Generally, tax does not apply to automated teller machine (A.T.M.) 
charges when an access device (commonly known as a debit card or cred- 
it card) is issued to make a cash withdrawal from, or to engage in any oth- 
er transaction that is not subject to tax at, an A.T.M. The transaction is 
not regarded as a sale of tangible personal property but is a nontaxable 
financial transaction. 

Debit cards may also be used by consumers to pay for a retail purchase 
of tangible personal property. Gross receipts from the retail sale of tangi- 
ble personal property do not include debit card charges which the retailer 
may collect from the customer when all of the following apply: 

( 1 ) the debit card charges are separately stated, 

(2) the consumer would not incur the charge if he or she did not use 
the debit card, 

(3) the fee is not calculated as a percentage of the amount of the pur- 
chase, and 

(4) the charge is reasonably related to the cost of the transaction to the 
retailer. 



Under these circumstances, the charge is regarded as a cash access fee 
and is not subject to tax. 

NOTE; Authority cited: Section 7051, Revenue and Taxadon Code. Reference: 
Sections 601 1 and 6012, Revenue and Taxation Code. 

History 
1. New section filed 8-23-96; operative 9-22-96 (Register 96, No. 34). 



Article 14. Exchanges, Returns, Defects 

§ 1654. Barter, Exchange, "Trade-Ins" and Foreign 
Currency Transactions. 

(a) Barter and Exchange Generally. The terms "sale" and "purchase" 
as defined in sections 601 1 and 6012 respectively, include exchange and 
barter, and gross receipts and sales price constituting the measure of tax 
include the amount allowed by a retailer to his customer for property or 
services of any kind. Thus, the operator of an "exchange" where custom- 
ers pay for their purchases of tangible personal property entirely or in part 
by other property is a retailer and taxable upon his gross receipts, unless 
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his sales are insufficient in number, scope and character to constitute an 
activity requiring the holding of a seller's permit. 

(b) Merchandise Traded In. 

( 1 ) In General. When merchandise is "traded in" on the purchase price 
of other merchandise, the retailer accepting the trade-in must include in 
the measure of tax the amount agreed upon between seller and buyer as 
the allowance for the merchandise traded in. Should, however, the board 
find that the allowance stated in the agreement is less than the fair market 
value, it shall be presumed that the allowance actually agreed upon is 
such market value. 

(2) Discount and Trade-in Allowance on Same Transaction. Although 
discounts allowed and taken by purchasers are not a part of taxable gross 
receipts, if there is a trade-in and also a discount, the contract between 
seller and buyer must make it clear that the parties contract for both a 
trade-in allowance and for a discount. Otherwise, the amount of the 
claimed discount will be considered to be an overallowance, and the total 
sales price will be subject to tax. 

(c) Exchange of Commodities. 

( 1 ) In General. When commodities are exchanged on a weight or vol- 
ume basis, each party to the exchange is a seller with respect to the prop- 
erty transferred and a purchaser with respect to the property received. 
Each sale is subject to sales tax unless it is otherwise exempt, such as a 
sale for resale or a sale in interstate commerce. 

With respect to each retail sale, sales tax is measured by the fair retail 
market value of the property received in payment for the property sold. 
The measure of tax includes all charges made to the purchaser, such as 
storage and handling charges, not expressly excluded from tax by statute. 

(2) Determining Fair Retail Market Value. 

(A) Simultaneous Exchanges. When the properties are transferred si- 
multaneously, the property received must be valued in money on the date 
and at the place the property is paid and delivered to the retailer. The date 
of the contract is immaterial. Actual cost of the property to the transferor 
or book value of the property for accounting purposes are irrelevant. The 
measure of tax for use tax purposes is the same as for sales tax purposes. 

(B) Successive Exchanges. When properties are transferred succes- 
sively, each sale occurs when each property is transferred. 

Where the obligations of the parties are specified in the contract, the 
measure of tax for each sale is the fair retail market value of the property 
on the contract date. The fair retail market value to be used must be the 
fair retail market value at the place where the property received in pay- 
ment is delivered to the retailer. 

Where the obligations of the parties are not specified in the contract 
but rather are contingent on future events i.e. an output or requirements 
contract, the measure of tax for each sale is the fair retail market value 
of the property on the date of sale or on the date property received in pay- 
ment for the sale is delivered to the retailer, whichever occurs first. The 
fair retail market value to be used must be the fair retail market value at 
the place where the property received in payment is delivered to the re- 
tailer. 

(3) Examples. 

(A) On January 1 , Company A and Company B enter into a contract 
whereby Company A agrees to deliver 1,000.000 barrels of fuel oil to 
Company B in Los Angeles on February 1 and Company B agrees to de- 
liver 1,000,000 barrels of fuel oil to A in San Francisco on February 1. 

This is a simultaneous exchange. Company A has made a retail sale 
of fuel oil to Company B on February 1 . The measure of tax is the fair 
retail market value of the 1 ,000,000 barrels of fuel oil in San Francisco 
on February 1 . The value must be the fair retail market value at the place 
where the property is paid and delivered to the retailer, i.e., San 
Francisco. 

Company B has made a retail sale of fuel oil to Company A on Febru- 
ary 1. The measure of tax is the fair retail market value of the 1,000,000 
barrels in Los Angeles on February 1 . 

The measure of tax includes all charges made t the purchaser, such as 
storage and handling charges, not expressly excluded from tax by statute. 



(B) On January 1, Company A and Company B enter into a contract 
whereby Company A is to deliver 1 ,000,000 barrels to Company B in Los 
Angeles in Febmary 1 and Cojnpany B is to deliver 500,000 barrels in 
San Francisco on March 1 and 500,000 barrels in Houston, Texas on 
April 1. 

This is a successive exchange pursuant to a contract where the obliga- 
tions of the parties are specific. Company A has made a retail sale of fuel 
oil to Company B on February 1 . The measure of tax is the fair retail mar- 
ket value of the 1 ,000.000 barrels of fuel oil on January 1 (the contract 
date). The fair retail market value to be used is the value of 500,000 bar- 
rels in Houston and 500,000 barrels in San Francisco on January 1 . 

Company B has made two sales, one on March 1 and the other on April 
1 . The sale on April 1 is an exempt sale in interstate commerce. The mea- 
sure of tax on the March 1 sale is the fair retail market value of the 
500,000 barrels of fuel oil in Los Angeles on January 1 (the contract 
date). 

(C) On January 1 , Company A and Company B enter into a contract 
whereby Company A agrees to deliver excess fuel oil to Company B, as 
such excesses may develop in the future, in exchange for the return of like 
quantities of fuel oil at times and places mutually to be agreed upon in 
the future. Company B delivers 600,000 barrels of fuel oil to Company 
A in Long Beach on Febaiary 1 , 200,000 barrels in San Francisco on 
April 1 , and 200,000 barrels in Los Angeles on July 1 . Company A deliv- 
ers 1,000,000 barrels to Company B in Los Angeleson March 1. 

This is a successive exchange pursuant to an output or requirements 
contract. The measure of tax is the fair retail market value of the property 
at the date the property received in payment is delivered to the retailer or 
the date of sale, whichever occurs first. Company A received an advance 
payment from Company B of 600,000 barrels delivered in Long Beach 
on February 1 . The payments made by Company B to Company A on 
April 1 and July 1 are deferred payments on Company A's sale of March 
1. The measure of tax with respect to the sale by Company A is the fair 
retail market value on February 1 of the 600,000 barrels delivered to 
Company A in Long Beach on that date, plus the fair market retail value 
on March 1 (date of sale) of the 400,000 barrels to be delivered by Com- 
pany B in the future at the place where the property is to be delivered. 

Company B has made three retail sales: one on February 1, one on 
April 1 , and one on July 1 . The measure of tax for the February 1 sale is 
the fair retail market value on February 1 of the 600,000 barrels to be de- 
livered by Company A in the future at the place where the property is to 
be delivered. This is a sale with deferred payment, and tax must be re- 
ported on an accrual basis. The measure of tax for the April 1 sale is the 
fair retail market value of 200,000 barrels in Los Angeles on March 1 . 
The measure of tax for the July 1 sale is the fair retail market value of 
200,000 barrels in Los Angeles on March 1 . The sales on April 1 and July 
1 were sales with advance payments and must be valued on the date the 
property received in payment was delivered to the retailer (March 1). 

(d) Foreign Currency Transactions. 

If a purchaser or seller enters into a contract where the consideration 
is set forth in terms of foreign currency, tax is measured in United States 
dollars based on the conversion rate of the foreign currency to United 
States dollars on the date of the contract. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006, 6010, 6011, and 6012, Revenue and Taxation Code. Exchange in 
connection with repairs, see regulation 1546. Occasional Sales — Sale of a Busi- 
ness, see regulation 1595. Reimbursement for tax, effect of collecting, see regula- 
tion 1 700 (unrevised series 2 1 00). Vehicle Engine Exchanges in lieu of repairs, see 
regulation 1547. 

History 

1. New section filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 

45). 

2. New subsections (c) and (d) filed 6-18-85; effective thirtieth day thereafter 
(Register 85, No. 25). 

§ 1655. Returns, Defects and Replacements. 

(a) Returned Merchandise. 



Page 152 



Register 2007, No. 15; 4-13-2007 



Title 18 



State Board of Equalization — Business Taxes 



§1655 



• 



( 1 ) In General. Except as provided in paragraph (2) of this subdivision, 
the amount upon which tax is computed does not include the amount 
charged for merchandise returned by customers if, ( 1 ) the full sale price, 
including that portion designated as "sales tax." is refunded either in cash 
or credit, and (2) the customer, in order to obtain the refund or credit, is 
not required to purchase other property at a price greater than the amount 
charged for the property that is returned. Refund or credit of the entire 
amount is deemed to be given when the purchase price, less rehandling 
and restocking costs, is refunded or credited to the customer. The amount 
withheld for rehandling and restocking may not exceed the actual cost of 
rehandling and restocking the returned merchandise. However, in lieu of 
using the actual cost for each transaction, the amount withheld for rehan- 
dling and restocking may be a percentage of the sales price determined 
by the average cost of rehandling and restocking returned merchandise 
during the previous accounting cycle (generally one year). If the seller 
elects to withhold rehandling and restocking amounts based on a percent- 
age of sales price, the seller is bound by that election for the endre ac- 
counting cycle for which the election is made and must apply that per- 
centage in lieu of actual cost during that period on all returned 
merchandise transactions for which rehandling and restocking costs are 
withheld. The amount withheld as rehandling and restocking costs may 
not include compensation for increased overhead costs because of the re- 
turn, for refinishing or restoring the property to salable condition where 
the necessity therefore is occasioned by customer usage, or for any ex- 
pense prior to the "sale" (i.e., transfer of title, lease, or possession under 
a conditional sale contract). Sellers must maintain adequate records 
which may be verified by audit, documenting the percentage used. 

(2) Contract Cancellation Options Required by Car Buyer's Bill of 
Rights. 

(A) Contract Cancellation Opdon. On and after July 1 , 2006, the terms 
"gross receipts" and "sales price" do not include the purchase price for 
a contract cancellation option agreement with respect to a contract to pur- 
chase a used vehicle with a purchase price of less than forty thousand dol- 
lars ($40,000), which a dealer is required to offer to a buyer pursuant to 
Vehicle Code section 1171 3.21. The purchase price for a contract can- 
cellation option described in this subparagraph shall not exceed: 

1. Seventy-five dollars ($75) for a vehicle with a cash price of five 
thousand dollars ($5,000) or less; 

2. One hundred fifty dollars ($150) for a vehicle with a cash price of 
more than five thousand dollars ($5,000), but not more than ten thousand 
dollars ($10,000); 

3. Two hundred fifty dollars ($250) for a vehicle with a cash price of 
more than ten thousand dollars ($10,000), but not more than thirty thou- 
sand dollars ($30,000); or 

4. One percent of the purchase price for a vehicle with a cash price of 
more than thirty thousand doUars ($30,000), but less than forty thousand 
dollars ($40,000). 

(B) Restocking Fee. On and after July 1, 2006, the terms "gross re- 
ceipts" and "sales price" do not include the dollar amount of a restocking 
fee the buyer must pay to the dealer to exercise the right to cancel a pur- 
chase of a used car under a contract cancellation option agreement pur- 
suant to Vehicle Code section 1 1 7 1 3.2 1 as described in subparagraph (A) 
of this paragraph. The dollar amount of a restocking fee described in this 
subparagraph shall not exceed: 

1. One hundred seventy-five dollars ($175) if the vehicle's cash price 
is five thousand dollars ($5,000) or less; 

2. Three hundred fifty dollars ($350) if the vehicle's cash price is more 
than five thousand dollars ($5,000), but less than ten thousand dollars 
($10,000); or 

3. Five hundred dollars ($500) if the vehicle's cash price is ten thou- 
sand dollars ($10,000) or more. 

(C) Amounts Refunded to Customers. On and after July 1 , 2006, the 
terms "gross receipts" and "sales price" do not include that portion of the 
selling price for a used motor vehicle that is refunded to the buyer due to 
the buyer's exercise of the right to return the vehicle for a refund, which 



is contained in a contract cancellation option agreement pursuant to Ve- 
hicle Code secUon 11713.21 as described in subparagraph (A) of this 
paragraph. 

(b) Defecfive Merchandise. 

( 1 ) In General. Amounts credited or refunded by sellers to consumers 
on account of defects in merchandise sold may be excluded from the 
amount on which tax is computed. If, however, defective merchandise is 
accepted as part payment for other merchandise and an additional allow- 
ance or credit is given on account of its defecfive condition, only the 
amount allowed or credited on account of defects may be excluded from 
taxable gross receipts. Tlie amount allovv/ed as the "trade-in" value must 
be included in the measure of tax. 

(2) Resfitufion or Replacement Under California Lemon Law. 

(A) General. Under subdivision (d) of Civil Code secfion 1793.2, if a 
manufacturer is unable to service or repair a "new motor vehicle," as that 
term is defined in subdivision (e)(2) of Civil Code secfion 1793.22, to 
conform to the applicable express warranties after a reasonable number 
of attempts, the manufacturer must either replace the motor vehicle or 
provide the buyer restitution of the purchase price, less specified 
amounts, at the buyer's election. 

(B) Restitufion. A manufacturer who pays a buyer resfitution pursuant 
to, and in complete compliance with, subdivision (d)(2) of Civil Code 
secfion 1793.2 is enfitled to a refund of the amount of sales tax or sales 
tax reimbursement included in the restitufion paid by the manufacturer 
to the buyer. The manufacturer may file a claim for refund of that amount 
with the board. The claim must include a statement that the claim is sub- 
mitted in accordance with the provisions of secfion 1793.25 of the Civil 
Code. The manufacturer must submit with the claim documents evidenc- 
ing that resfitution was made pursuant to, and in complete compliance 
with, subdivision (d)(2) of Civil Code section 1793.2 including: a copy 
of the original sales agreement between the buyer and the dealer of the 
non-conforming motor vehicle; copies of documents showing all deduc- 
fions made in calculating the amount of restitution paid to the buyer along 
with full explanations for those deductions, including settiement docu- 
ments and odometer statements; a copy of the fiUe branded "Lemon Law 
Buyback" for the non-conforming motor vehicle returned by the buyer; 
and proof that the decal the manufacturer is required to affix to that motor 
vehicle has been so affixed in accordance with secfion 1 1713.12 of the 
Vehicle Code. The manufacturer must also submit with the claim the sell- 
er' s permit number of the dealer who made the retail sale of the non-con- 
forming motor vehicle to the buyer, and evidence that the dealer had re- 
ported and paid sales tax on the gross receipts from that sale. For purposes 
of this regulation, the number of attempts made to repair the non-con- 
forming motor vehicle, if any, prior to providing the customer resfitution 
is not relevant for purposes of determining whether resfitution has been 
made pursuant to subdivision (d)(2) of Civil Code secfion 1793.2. 

(C) Replacement. For purposes of this regulation, a manufacturer who, 
pursuant to subdivision (d)(2) of Civil Code secfion 1793.2, replaces a 
non-conforming motor vehicle with a new motor vehicle substantially 
identical to the motor vehicle replaced is replacing the motor vehicle un- 
der the terms of the mandatory warranty. No additional tax is due unless 
the buyer is required to pay an additional amount to receive the replace- 
ment motor vehicle, in which case tax is due measured by the amount of 
that payment. If an amount is refunded to the customer as part of the ex- 
change of the non-conforming motor vehicle for the replacement motor 
vehicle, then that amount is regarded as resfitution for purposes of this 
regulation if it satisfies the requirements of subdivision (d)(2) of Civil 
Code section 1793.2. The manufacturer may file a claim for refund under 
subdivision (b)(2)(B) of this regulation for the amount of sales tax or 
sales tax reimbursement that is included in the amount of that restitution 
paid by the manufacturer to the buyer. For purposes of this regulation, the 
number of attempts made to repair the non-conforming motor vehicle, 
if any, prior to providing the customer a replacement is not relevant for 
purposes of determining whether the replacement has been made pur- 
suant to subdivision (d)(2) of Civil Code section 1793.2. 
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(c) Replacement Parts — Warranties. 

(1) In General — Definitions. "Mandatory Warranty." A warranty is 
mandatory within the meaning of this regulation when the buyer, as a 
condition of the sale, is required to purchase the warranty or guaranty 
contract from the seller. "Optional Warranty." A warranty is optional 
within the meaning of this regulation when the buyer is not required to 
purchase the warranty or guaranty contract from the seller, i.e., the buyer 
is free to contract with anyone he or she chooses. 

(2) Mandatory Warranties. The sale of tangible personal property in- 
cludes the furnishing, pursuant to the guaranty provisions of the contract 
of sale, or mandatory warranty, of replacement parts or materials, and if 
the property subject to the warranty is sold at retail, the measure of the 
tax includes any amount charged for the guaranty or warranty, whether 
or not separately stated. The sale of the replacement parts and materials 
to the seller furnishing them thereunder is a sale for resale and not tax- 
able. 

(3) Optional Warranties. The person obligated under an optional war- 
ranty contract to furnish parts, materials, and labor necessary to maintain 
the property is the consumer of the materials and parts furnished and tax 
applies to the sale of such items to that person. If he or she purchased the 
properly for resale or from outside California, without tax paid on the 
purchase price, he or she must report and pay tax upon the cost of such 
property to him or her when he or she appropriates it to the fulfillment of 
the contract of warranty. 

(4) Deductibles. A deductible paid by a customer under the terms of 
a mandatory or optional warranty contract is subject to tax measured by 
the amount of the deductible allocable to the sale of tangible personal 
property to the customer. For example, if the itemized sales price of tan- 
gible personal property (or the fair retail value if not separately itemized) 
provided pursuant to a warranty is 50 percent of the total fair retail value 
of the repairs and the deductible is $100. 50 percent of that deductible, 
$50. would be allocable to the sale of tangible personal property and 
would be subject to tax, whether the warranty were optional or mandato- 
ry. Unless otherwise stated in the warranty contract, when either an op- 
tional or a mandatory warranty provides that the customer will pay a de- 
ductible towards repairs and services provided under the warranty, the 
person providing the warranty contract is liable for any tax or tax reim- 
bursement otherwise payable by the customer with respect to that deduct- 
ible. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006-6012 and 6012.3. Revenue and Taxation Code; Sections 
1793.2-1793.25,CivilCode;andSectionsll713.12and 11713.21, Vehicle Code. 

History 

1 . New section filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 
45). 

2. Amendment of subsection (c)(3) filed 1 1-10-70; effective thirtieth day thereaf- 
ter (Register 70. No. 46). 

3. Amendment of subsection (a) filed 1 1-30-84; effective thirtieth day thereafter 
(Register 84, No. 48). 

4. Amendment of section and Note filed 12-26-2000; operative 1-25-2001 
(Register 2000, No. 52). 

5. Change without regulatory effect redesignating and amending a portion of sub- 
section (a) as new subsection (a)(1), adding subsections (a)(2)-(a)(2)(C) and 
amending Note filed 4-10-2()07 pursuant to section 100, dtle 1, California 
Code of Regulations (Register 2007, No. 15). 

Article 15. Leases of Tangible 
Personal Property 

§ 1660. Leases of Tangible Personal Property— In General. 

(a) Definitions. 

(1) Lease. The term "lease" includes rental, hire, and license. It in- 
cludes a contract under which a person secures for a consideration the 
temporary use of tangible personal property which, although not on his 
or her premises, is operated by, or under the direction and control of, the 
person or his or her employees. "Lease," however, does not include a use 
of tangible personal property for a period of less than one day for a charge 
of less than twenty dollars ($20) when the privilege to use the property 



is restricted to use thereof on the premises or at a business location of the 
grantor of the privilege (see (e) below). 

(2) Sale Under a Security Agreement. 

(A) Where a contract designated as a lease binds the "lessee" for a 
fixed term and the "lessee" is to obtain title at the end of the term upon 
completion of the required payments or has the option to purchase the 
property for a nominal amount, the contract will be regarded as a sale un- 
der a security agreement from its inception and not as a lease. The option 
price will be regarded as nominal if it does not exceed $100 or 1 percent 
of the total contract price, whichever is the lesser amount. 

(B) In the case of a contract designated as a lease with any state or local 
government, the governmental agency designated as a lessee shall be 
treated as bound for a fixed term notwithstanding any right it may have 
to terminate the contract to the extent that sufficient funds are not appro- 
priated to pay amounts due under the contract. Such transactions are sub- 
ject to tax as sales under a security agreement at their inception. 

(3) Sale and Leaseback Transactions. 

(A) General. Transactions structured as sales and leasebacks will be 
treated as financing transactions if (1) the "lease" transaction would be 
regarded as a sale at inception under paragraph (a)(2) of this regulation, 
(2) the purchaser-lessor does not claim any deduction, credit or exemp- 
tion with respect to the property for federal or state income tax purposes, 
and (3) the amount which would be attributable to interest, had the trans- 
action been structured originally as a financing agreement, is not usuri- 
ous under California law. Transactions treated as financing transactions 
are not subject to sales or use tax. 

(B) Special Application. Transactions structured as sales and lease- 
backs will also be treated as financing transactions if all of the following 
requirements are met: 

1 . The initial purchase price of the property has not been completely 
paid by the seller-lessee to the equipment vendor. 

2. The seller-lessee assigns to the purchaser-lessor all of its right, title 
and interest in the purchase order and invoice with the equipment vendor. 

3. The purchaser-lessor pays the balance of the original purchase obli- 
gation to the equipment vendor on behalf of the seller-lessee. 

4. The purchaser-lessor does not claim any deduction, credit or ex- 
emption with respect to the property for federal or state income tax pur- 
poses. 

5. The amount which would be attributable to interest, had the transac- 
tion been structured originally as a financing agreement, is not usurious 
under California law. 

6. The seller-lessee has an option to purchase the property at the end 
of the lease term, and the option price is fair market value or less. 

(C) Tax Benefit Transactions. Tax does not apply to sale and leaseback 
transactions entered into in accordance with former Internal Revenue 
Code section 168(f)(8), as enacted by the Economic Recovery Tax Act 
of 1981 (Public Law 97-34). 

(D) Acquisition Sale and Leaseback Transactions. No sales or use tax 
applies to the transfer of title to, or the lease of, tangible personal property 
pursuant to an acquisition sale and leaseback, which is a transaction satis- 
fying all of the following conditions: 

1 . The seller/lessee has paid California sales tax reimbursement or use 
tax with respect to that person's purchase of the property. 

2. The acquisition sale and leaseback is consummated within 90 days 
of the seller/lessee's first functional use of the property (this 90 day peri- 
od does not begin to run until the first functional use of the property; a 
period of storage after the purchase, but before the first functional use, 
is not used to calculate the 90 day period). 

3. The acquisition sale and leaseback transaction is consummated on 
or after January 1, 1991. 

The sale of the property at the end of the lease term is subject to sales 
or use tax. Any lease of the property by the purchaser/lessor to any person 
other than the seller/lessee would be subject to use tax measured by rent- 
als payable. A lease to the seller/lessee at the end of the original lease term 
is subject to use tax measured by rentals payable unless such lease is pur- 



• 



• 



Page 154 



Register 2007, No. 28; 7-13-2007 



Title 18 



State Board of Equalization — Business Taxes 



§1660 



suant to an election to exercise an option to extend tlie lease term, which 
option was contained in the original lease agreement. 

(b) Leases as Sales or Purchases. 

(1 ) In General. Any lease of tangible personal property in any manner 
whatsoever for a consideration is a "sale" as defined in section 6006 of 
the Revenue and Taxation Code, and a "purchase" as defined in section 
6010 of the Revenue and Taxation Code, except a lease of: 

(A) Motion picture films and video tapes, including television films 
and video tapes, whether or not they are productions complete in them- 
selves. See, however, subdivision (d)(2) below for application of tax for 
periods on and after September 1. 1983, to leases of video cassettes, vid- 
eotapes, and videodiscs for private use under which the lessee or renter 
does not obtain or acquire the right to license, broadcast, exhibit, or repro- 
duce the video cassette, videotape, or videodisc. 

(B) Linen supplies and similar articles, including such items as towels, 
uniforms, coveralls, shop coats, dust cloths, caps and gowns, etc., when 
an essential part of the lease is the furnishing of the recurring service of 
laundering or cleaning of the articles leased. 

(C) Household furnishings with a lease of the living quarters in which 
they are to be used. The lessor of the household furnishings must also be 
the lessor of the living quarters. The living quarters must be real property 
rather than tangible personal property. 

(D) Mobile transportation equipment for use in transportation of per- 
sons or property (see regulation 1661 (18 CCR 1661)). 

(E) Tangible personal property leased in substantially the same form 
as acquired by the lessor or leased in substantially the same form as ac- 
quired by a transferor as to which the lessor or his or her transferor ac- 
quired the property in a transaction that was a retail sale with respect to 
which the lessor or the transferor has paid sales tax reimbursement or as 
to which the lessor or the transferor has timely paid use tax measured by 
the purchase price of the property. 

As used herein, "transferor" means: 

1 . A person from whom the lessor acquired the property in a transac- 
tion described in section 6006.5(b) of the Revenue and Taxation Code, 
or 

2. A decedent from whom the lessor acquired the property by will or 
by law of succession. 

For purposes of 1 . above, the transaction will qualify if the property 
is acquired in a transfer of all or substantially all of the tangible personal 
property held or used by the transferor in all of his or her activities requir- 
ing the holding of a seller' s permit or permits or in an activity or activities 
not requiring the holding of a seller's permit or permits, and the owner- 
ship of the tangible personal property is substantially similar after the 
transfer. 

(F) Tangible personal property occurring on or after January 1, 1997 
described in sections 17053.49 or 23649 of the Revenue and Taxation 
Code by the manufacturer of that property when leased to a qualified per- 
son, as described in sections 17053.49 or 23649 of the Revenue and Tax- 
ation Code, in a form not substantially the same as acquired as to which 
the manufacturer made a timely election to report and pay tax measured 
by the cost price of that property as defined in section 6244.5 of the Reve- 
nue and Taxation Code and Regulation 1525.3. 

(G) A mobilehome, as defined in sections 18008(a) and 182 11 of the 
Health and Safety Code, other than a mobilehome originally sold new 
prior to July 1, 1980 and not subject to local property taxation. 

(2) Leases as Continuing Sales and Purchases. In the case of any lease 
that is a "sale" and "purchase" under (b)(1) above, the granting of posses- 
sion by the lessor to the lessee, or to another person at the direction of the 
lessee, is a confinuing sale in this state by the lessor, and the possession 
of the property by a lessee, or by another person at the direction of the 
lessee, is a continuing purchase for use in this state by the lessee, as re- 
spects any period of time the leased property is situated in this state, irre- 
spective of the time or place of delivery of the property to the lessee or 
such other persons. The application of tax to such leases is set forth be- 
low. 

(c) General Application of Tax. 



( 1 ) Nature of Tax. In the case of a lease that is a "sale" and "purchase" 
the tax is measured by the rentals payable. Generally, the applicable tax 
is a use tax upon the use in this state of the property by the lessee. The 
lessor must collect the tax from the lessee at the time rentals are paid by 
the lessee and give him or her a receipt of the kind called for in Regula- 
tion 1 686 ( 1 8 CCR 1 686). The lessee is not relieved from liability for the 
tax until he or she is given such a receipt or the tax is paid to the state. 

When the lessee is not subject to use tax (for example, insurance com- 
panies), the sales tax applies. Tlie sales tax is upon the lessor and is mea- 
sured by the rentals payable. 

Neither the sales tax nor the use tax applies to leases to the United 
States and its instrumentalities unless federal law permits taxing the in- 
strumentality. For a more complete explanation regarding sales to the 
United States and its instmmentalifies see Regulation 1614 (18 CCR 
1614). 

The "rentals" subject to the tax include any payments required by the 
lease, including amounts paid for personal property taxes on the leased 
property, whether assessed directly against the lessee or against the les- 
sor, but does not include amounts paid to the lessor for: 

(A) Collection costs, including attorney's fees, court costs, reposses- 
sion charges, and storage fees; but tax does apply to any delinquent rental 
payments, including those collected by court action; 

(B) Insuring, repairing or refurbishing the leased property following 
a default; 

(C) Cost incurred in defending a court action or paying a tort judgment 
arising out of the lessee's operation of the leased property, or any pre- 
miums paid on insurance policies covering such court actions or tort 
judgments; 

(D) Cost incurred in disposing of the leased property at expiration or 
earlier termination of the lease; 

(E) Late charges and interest thereon for failing to pay the rentals time- 
ly; 

(F) Separately stated optional insurance charges, maintenance or war- 
ranty contracts. 

(G) Personal property taxes assessed against personal property where 
a bank or financial corporation is the lessor. 

(H) "Customer facility fees" collected pursuant to Civil Code section 
1936, or any other law whereby a local agency operating an airport re- 
quires a rental car company to collect a facility financing fee from its cus- 
tomers. 

(2) Property Leased in Form Acquired. No sales or use tax is due with 
respect to the rentals charged for tangible personal property leased in sub- 
stantially the same form as acquired by the lessor, or by his or her trans- 
feror, as to which the lessor or transferor has paid sales tax reimburse- 
ment or has paid use tax measured by the purchase price. If such tax has 
not been so paid, and the lessor desires to pay tax measured by the pur- 
chase price, it must be reported and paid timely with the return of the les- 
sor for the period during which the property is first placed in rental ser- 
vice. A timely return is a return filed within the time prescribed by 
sections 6452 or 6455 of the Revenue and Taxation Code, whichever is 
applicable. 

(3) Property Purchased Tax Paid. In the case of property ultimately 
leased in substantially the same form as acquired, payment of tax or tax 
reimbursement measured by the purchase price at the time the property 
is acquired constituted an irrevocable elecUon not to pay tax measured 
by rental receipts. The lessor may not change his or her election by report- 
ing tax on rental receipts and claiming a tax-paid-purchase-resold de- 
duction. 

(4) Property Acquired in Exempt Transactions. 

(A) A purchaser of tangible personal property acquired in a transaction 
defined as an occasional sale in section 6006.5(a) of the Revenue and 
Taxation Code and leased in substantially the same form as acquired by 
him or her, may elect to pay use tax measured by the purchase price of 
the property in lieu of tax measured by rental receipts. 

(B) A purchaser of tangible personal properly acquired in a transaction 
which qualifies under section 6006.5(b) of the Revenue and Taxation 
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Code and leased in substantially the same form as acquired by his or her 
transferor may elect to pay use tax measured by his or her transferor's 
purchase price of the property in lieu of tax on rental receipts. This provi- 
sion has application where the transferor did not pay tax or tax reimburse- 
ment when he or she acquired the property. 

For purposes of this provision, the transaction will qualify if the prop- 
erty is acquired in a transfer of all or substantially all of the tangible per- 
sonal property held or used by the transferor in all of his or her activities 
requiring the holding of a seller's permit or permits or in an activity or 
activities not requiring the holding of a seller's permit or permits and the 
ownership of the tangible personal property is substantially similar after 
the transfer (see also (b)(1)(E) above). 

(C) The election provided for in subdivisions (c)(4)(A) and (c)(4)(B) 
above shall be exercised by the lessor in a timely return filed for the peri- 
od in which the property is first leased by him or her. 

(5) Property Subleased. Tax does not apply to receipts from subleases 
of tangible personal property which is leased in substantially the same 
form as acquired by the prime lessor where the prime lessor has paid sales 
tax reimbursement or use tax measured by his or her purchase price. Also, 
tax does not apply to subleases of tangible personal property if the tax is 
paid on rental receipts derived under the prime lease, or any prior sub- 
lease. 

(6) Use of Property by Lessor. If a lessor, after leasing property and 
collecting and paying use tax, or paying sales tax, measured by rental re- 
ceipts, makes any use of the property in this state, other than an incidental 
use, he or she is liable for use tax measured by the purchase price of the 
property. He or she may, however, apply as a credit against the tax so 
computed, the amount of tax previously paid to the Board with respect 
to rentals of the property. If the credit is less than the tax, he or she must 
pay the difference with his or her return, but may apply the amount of 
such payment against his or her liability for tax on subsequent rentals of 
the property. Effective January 1, 1973, through December 31, 1978, any 
amount collected as tax or tax reimbursement by the lessor from the les- 
see on such subsequent rentals will be regarded as excess tax reimburse- 
ment to the extent that the lessor is permitted by the foregoing provisions 
to apply the amount of his or her payment for use tax against his or her 
liability for tax on subsequent rentals of the property. An incidental use, 
e.g., a brief loan of property which otherwise is leased by the lessor pur- 
suant to leases which are continuing sales, subjects the lessor to liability 
for use tax measured by the fair rental value of the property during the 
period of the incidental use. (See Regulation 1669.5(b)(7) (18 CCR 
1669.5(b)(7)).) 

(7) Options to Purchase. An agreement providing for the lease of tangi- 
ble personal property and granting the lessee an option to purchase the 
property results in a sale when the option is exercised. The tax applies to 
the amount required to be paid by the purchaser upon the exercise of the 
option. 

(8) Tax Paid to Another State. A lessor who leases property in substan- 
tially the same form as acquired and who has paid a retail sales or use tax, 
or reimbursement therefor, imposed with respect to that property by any 
other state, political subdivision thereof or the District of Columbia prior 
to leasing the property in this state may credit the payment against any 
use tax imposed on him or her by this state because of such lease. Howev- 
er, to be entitled to the credit the lessor must make a timely election to 
measure any tax liability for the property by its purchase price, unless the 
out-of-state tax equals or exceeds the tax imposed on him or her by this 
state. If the out-of-state tax equals or exceeds the tax imposed on him or 
her by this state, the lessor will be deemed to have made a timely election 
and the rental receipts will not be subject to tax provided the property is 
leased in substantially the same form as acquired. If a timely election is 
not made, no credit will be allowed because the tax due will be a use tax 
measured by rental receipts and imposed directly against the lessee, a 
person other than the one who paid the out-of-state tax or tax reimburse- 
ment. If the lessee is not subject to use tax and the lessor does not make 
a timely election to pay tax measured by his or her purchase price, he or 
she may not credit the amount of the out-of-state tax against the tax due 
on the rental receipts because the tax due is a sales tax rather than a use 
tax. 



A credit otherwise permitted by the foregoing provisions shall not be 
allowed against taxes which are measured by periodic payments made 
under a lease, to the extent that taxes imposed by any other state, political 
subdivision or the District of Columbia were also measured by periodic 
payments made under a lease prior to the lease of the property in this state. 

(9) Assignment of Leases. 

(A) In General-Status of Assigned Leases. The situations described in 
(B). (C), and (D) below involve existing leases which are "sales" and 
"purchases" subject to tax measured by rental payments. When such a 
lease is assigned, whether or not title to the leased property is transferred, 
the rental payments remain subject to tax, without any option to measure 
tax by the purchase price. An assignee-purchaser who uses the property 
after termination of the lease is subject to use tax measured by the pur- 
chase price as provided in (c)(6) above. 

Generally, when an existing lease that is not a "sale" and "purchase" 
is assigned, whether or not title to the leased property is transferred, the 
rental payments are not subject to tax. If title is transferred, tax applies 
measured by the sales price. 

For rules relating to the assignment of leases of mobile transportation 
equipment coming within the exclusions provided in sections 6006(g)(4) 
and 6010(e)(4) of the Revenue and Taxation Code, see Regulation 1661 
(18 CCR 1661). 

(B) Assignment of a Right and Creation of a Security Interest. This 
type of assignment is an assignment by the lessor of the right to receive 
the rental payments together with the creation of a security interest in the 
leased property which is designated as such. The assignee has recourse 
against the assignor. 

The assignee in this situation does not have the rights of a lessor and 
is not obligated to collect or pay the tax measured by the rental payments. 
The lessor remains subject to the obligation of collecting and reporting 
the tax even if he or she does not receive the rental payments directly from 
the lessee. The assignee, however, is obligated to remit to the board any 
amounts paid to him or her by the lessee as tax. 

If the assignee enforces the security agreement and takes title to the 
property, the assignee as lessor becomes responsible for collecting and 
reporting the tax. 

(C) Assignment of Contract with Transfer of Right, Title, and Interest 
for Security Purposes. This type of assignment is an assignment by the 
lessor of the lease contract together with the transfer of the right, title, and 
interest in the leased property for security purposes. After the termination 
of the lease, the property usually reverts to the original lessor. The assign- 
ment contract may specify that the transfer is for security purposes, or the 
circumstances may otherwise demonstrate it (e.g., a separate agreement 
that the property will be returned to the assignor at the termination of the 
lease). The assignee has recourse against the assignor. 

In this situation, the assignee has assumed the position of a lessor. He 
or she is required to hold a seller's permit and is obligated to collect, re- 
port and pay the tax to the board. The assignor should obtain a resale cer- 
tificate, covering the property in question, from the assignee. 

(D) Assignment of Contract and All Right, Title, and Interest. This 
type of assignment is an assignment by the lessor of the lease contract to- 
gether with the transfer of all right, title, and interest in the leased proper- 
ty. The assignment is not for security purposes, and the assignor does not 
retain any substantial ownership rights in the contract or the property. 
The assignee has no recourse against the assignor. 

In this situation, the assignee has assumed the position of a lessor. He 
or she is required to hold a seller's permit and is obligated to collect, re- 
port and pay the tax to the board. The assignor should obtain a resale cer- 
tificate, covering the property in question, from the assignee. 

(d) Particular Apphcations. 

(1) Portable Toilets. A lease of a portable toilet unit is a sale or pur- 
chase and tax applies measured by the lease or rental price regardless of 
whether the unit is leased in substantially the same form as acquired and 
regardless of whether sales tax reimbursement or use tax has been paid. 

Charges for mandatory maintenance or cleaning services of portable 
toilet units are subject to tax as part of the rental price. Charges for option- 
al maintenance or cleaning services of portable toilet units are not part of 
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the rental price of the portable toilet units and are not subject to tax. Main- 
tenance or cleaning services are mandatory within the meaning of this 
regulation when the lessee, as a condition of the lease or rental agree- 
ment, is required to purchase the maintenance or cleaning service from 
the lessor. Maintenance or cleaning services are optional within the 
meaning of this regulation when the lessee is not required to purchase the 
maintenance or cleaning service from the lessor. 

Charges for maintenance or cleaning services will be considered man- 
datory and therefore part of the taxable rental price, unless the lessor pro- 
vides documentary evidence establisliing that such charges are optional. 
The terms of the lease or rental agreement determine whether the mainte- 
nance or service charges are mandatory or optional. In the absence of a 
lease or rental agreement, or in the absence of language in the lease or 
rental agreement specifying whether the maintenance or service charges 
are mandatory or optional, an invoice stating that the maintenance or 
cleaning charges are optional, and separately stating these charges from 
the rental charge, will be sufficient to support the exemption from tax. 

Other documentary evidence may be accepted by the Board to estab- 
lish that the maintenance or cleaning is performed at the option of the les- 
see. 

When the maintenance or cleaning services are subject to tax, the sup- 
plies used to perform these services are considered to be sold with the ser- 
vices and may be purchased for resale. When the maintenance or clean- 
ing services are not subject to tax, the provider of these services is the 
consumer of the supplies, and tax generally applies to the sale to or the 
use of these supplies by the provider of the maintenance or cleaning ser- 
vices. 

(2) Video Cassettes, Videotapes, Videodiscs. On and after September 
1, 1983, the rental or lease of a video cassette, videotape, or videodisc for 
private use under which the lessee or renter does not obtain or acquire the 
right to license, broadcast, exhibit, or reproduce the video cassette, vid- 
eotape, or videodisc is a sale or purchase and tax applies measured by 
rental receipts. Tax applies measured by rental receipts regardless of 
whether the property is leased in substantially the same form as acquired 
and regardless of whether sales tax reimbursement or use tax has been 
paid by the lessor with respect to the purchase price of the video cassette, 
videotape, or videodisc. If the property was rented, leased or otherwise 
used prior to September 1, 1983, no refund, credit, or offset for any sales 
tax reimbursement or use tax paid on the purchase price will be allowed 
against the tax measured by the lease or rental price after September 1 , 
1983. 

(3) Lease of an Animal. A lease of any form of animal life of a kind 
the products of which ordinarily constitute food for human consumption 
is not subject to tax. 

(4) Composed Type, Reproduction Proofs, Impressed Mats. Tax does 
not apply to leases of composed type or reproduction proofs thereof by 
a typographer to another person for use in the preparation of printed mat- 
ter or to leases of such reproduction proofs or impressed mats to a printer 
or publisher for use in printing, except when the reproduction proof is a 
component part of a "paste-up," "mechanical" or "assembly." 

(5) Repair Parts. Sales tax does not apply to sales of repair parts to a 
lessor which are used by him or her in maintaining the leased equipment 
pursuant to a mandatory maintenance contract where the rental receipts 
are subject to tax. Such repair parts are regarded as being part of the sale 
of the leased item and may be purchased for resale. The amount paid by 
the lessee under the mandatory maintenance contract is regarded as part 
of the rental payments. 

(6) Neon Signs. A lease of a neon sign that is personal property is sub- 
ject to the provisions of the Sales and Use Tax Law as any other lease of 
personal property. 

(7) Property Affixed to Realty. For the purpose of this regulation, "tan- 
gible personal property" includes any leased fixture affixed to realty if 
the lessor has the right to remove the fixture upon breach or termination 
of the lease agreement, unless the lessor of the fixture is also the lessor 
of the realty to which the fixture is affixed. The term fixture as used herein 



has the same meaning as the term "fixture" in Regulation 1521 (18 CCR 
1521). 

Leases of structures together with the component parts of such struc- 
tures, e.g., plumbing fixtures, air conditioners, water heaters, etc., will be 
treated as leases of real property. Accordingly, tax applies to contracts to 
construct such structures and the attached components in accordance 
with Regulation 1521 (18 CCR 1521). 

On and after September 26, 1989, leases of factory-built school build- 
ings (relocatable classrooms) as defined in paragraph (c)(4)(B) of Regu- 
lation 1521 (18 CCR 1521), "Construction Contractors", will be treated 
as leases of real property with the lessor to the school or school district 
as the consumer. If the lessor is the manufacturer, tax applies to the man- 
ufacturer's costs of all tangible personal property used in constmcting the 
factory-built school building. If the lessor is other than the manufacturer, 
tax applies to 40% of the sales price of the factory-built school building 
to such lessor. 

For purposes of this section, "structure" does not include any prefabri- 
cated mobile homes or similar items which are registered with the De- 
partment of Motor Vehicles. It also does not include a portable building, 
such as a shed or kiosk, which is moveable as a unit from its site of instal- 
lation, unless the building is physically attached to the realty, upon a con- 
crete foundation or otherwise. Such a building resting in place by its own 
weight, whether upon the ground, a concrete slab, or sills or piers, is not 
a "structure". A prefabricated or modular building similar in size to, but 
which is not, a factory-built school building (relocatable classroom) is 
a "structure" whether the building rests in place by its own weight or is 
physically attached to realty. 

Those fixtures which are essential to the structure such as heating and 
air conditioning units, sinks, toilets, and faucets, which are leased by the 
lessor of the structure to which they are attached are considered part of 
the structure and therefore improvements to real property. 

On the other hand, those fixtures which although being a component 
part of the structure are leased by other than the lessor of the structure, 
will be considered tangible personal property. Accordingly, the tax con- 
sequences with respect to such fixtures will be the same as with respect 
to any other lease of tangible personal property. 

(8) Mobilehomes. 

(A) The leasing of any mobilehome purchased by a retailer without 
payment of sales tax reimbursement or use tax and first leased prior to 
July 1 , 1980, is a continuing sale and tax is due measured by the periodic 
lease payments unless the mobilehome becomes subject to local property 
taxation, in which event the lease of the property is thereafter exempt 
from the sales and use tax. 

(B) The lease of a new mobilehome purchased by a retailer without 
payment of sales tax reimbursement or use tax and first leased on or after 
July 1, 1980, is excluded from classification as a continuing sale and the 
lessor's use of such property by leasing is subject to the use tax. 

If the use of the property is for occupancy as a residence then the tax 
is measured by an amount equivalent to 75 percent of the purchase price 
paid by the lessor's vendor. In the absence of satisfactory evidence of the 
vendor' s purchase price it shall be presumed that the measure of use tax 
is an amount equivalent to 60 percent of the sales price of the mobile- 
home to the lessor unless the vendor is also the manufacturer. If such mo- 
bilehome is purchased by the lessor from the manufacturer, the measure 
of the use tax liability is 75 percent of the purchase price of the mobile- 
home to the lessor. 

If the use of the property is not for occupancy as a residence, then the 
tax is measured by the full retail sales price to the lessor. 

(C) The subsequent lease of a used mobilehome which was first sold 
new in this state after July 1, 1980, is exempt from the sales and use tax. 

(e) Grant of Privilege to Use Which is Not a Lease. 

(1) In General. Certain restricted grants of a privilege to use property 
are excluded from the term "lease." To fall within the exclusion, the use 
must be for a period of less than one continuous 24-hour period, the 
charge must be less than $20, and the use of the property must be re- 
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stricted to use on the premises or at a business location of the grantor of 
the privilege to use the property. 

(2) Definitions. 

(A) "Grantor of the privilege" means a person who allows another per- 
son to use the personal property. 

(B) "Use" includes the possession of. or the exercise of any right or 
power over personal property by a grantee of a privilege to use the prop- 
erty. 

(C) "Premises" or "business location" means a building or specific 
area owned or leased by a grantor or to which a grantor has an exclusive 
right of use or a space occupied by the personal property which a grantor 
allows other persons to use in place. For example: 

1 . A place in a depot at which a grantor places a coin-operated amuse- 
ment device pursuant to a contract with the management of the depot. 

2. An area in an apartment house or motel where a grantor has a right 
to place coin-operated washing machines and dryers for use by occu- 
pants of the apartment house or motel. 

3. A laundromat owned or leased by a person who places therein coin- 
operated washing machines and dryers for use by customers. 

4. A riding stable at which horses are furnished to the public at an hour- 
ly rate with a restriction that the horses be ridden within a specific area 
owned or leased by a grantor of the privilege. The "specific area" might 
be an enclosed arena or other place the exterior boundaries of which are 
defined by walls, fences or otherwise in such a manner that the area readi- 
ly can be recognized and distinguished from adjoining or suiTOunding 
property. 

5. A golf course owned or leased by a golf club which owns or leases 
golf carts that it furnishes to persons for use in playing the course, or a 
golf course under the supervision and control of a golf professional who 
owns or leases golf carts that he or she furnishes to persons for use in 
playing the course. 

(3) Examples of Situations Which Do Not QuaUfy for Exclusion from 
the Term "Lease." 

(A) One of several rental firms permitted by a hospital to do so rents 
a portable television set and stand to a hospital patient for a charge of 
$4.00 per day for a period of six days. 

This situation does not qualify for the exclusion because the period of 
"use" is not for less than one day, the total rental is not less than $20 and 
the place of use is not the "premises" or "business location" of the rental 
firm since it does not have "exclusive right of use" of the hospital as re- 
gards the placing of its rental units therein nor is the space regularly occu- 
pied by it for use in place. 

(B) Rental of a canoe for a period of eight hours for a total charge of 
$4 when the customer will use the canoe on the Russian River. 

This situation does not qualify for the exclusion because the river is not 
the premises or business location of the grantor of the privilege. 

(C) Rental of tools to be used on the premises of the owner of the tools 
for a period of eight hours invoiced as follows: 

1 Portable lamp $ 4 

1 Wheel pulley 4 

1 Portable hoist 4 

1 Sander 4 

1 Spray gun _5 

Total rental $21 

This situation does not qualify for the exclusion because the agreement 
for rental of the property is a single agreement involving rental charges 
of $2 1 and does not meet the requirement that the charge be less than $20. 

(D) An equipment rental firm rents a cement mixer to a customer who 
takes the mixer to his or her home and uses it for less than one day. The 
rental charge is $9. The mixer is of a type which must be firmly "in place" 
during the cement mixing operation. 

This situation does not qualify for the exclusion because although the 
mixer is firmly "in place" during the mixing operation, it is not in a space 
regularly occupied by it for use in place by customers of the grantor. 

(4) Application of Tax to Situations Qualifying for Exclusion from the 
Term "Lease." The grantor of the privilege to use property under the con- 
ditions described in (e)( 1 ) above is the consumer of the property. Accord- 
ingly, charges by him or her for the privilege to use the property are not 



subject to tax. Tax applies to the sale of the property to him or her by a 
retailer or to his or her use of the property, measured by his or her pur- 
chase price, when the property is purchased from a retailer in California 
under a resale certificate or from a retailer at an out-of-state location. If 
the property is acquired through an "occasional sale" as defined in sec- 
tion 6006.5 of the Revenue and Taxation Code, or other exempt transac- 
tion, no tax applies to the acquisition or use of the property by the grantor 
nor to his or her charges for the privilege to use the property. 
Note: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6006. 6006.1. 6006.3. 6006..5, 6009, 6010, 6010.1, 6010.65. 6010.7. 
6011, 6012. 6012.6, 6016.3, 6092.1. 6094, 6094.1, 6243.1, 6244, 6244.5. 6379. 
6390. 6391. 6407 and 6457, Revenue and Taxation Code; and Section 1936, Civil 
Code. 

History 

1. Amendment filed 1 1-17-83 as an emergency; effective upon filing (Register 
83, No. 47). A Certificate of Compliance must be transmitted to OAL within 1 20 
days or emergency language will be repealed on 3-1 7-84. For prior history, see 
Register 81, No. 30. 

2. Certificate of Compliance as to 1 1-17-83 order transmitted to OAL 3-16-84 
and filed 4-12-84 (Register 84, No. 15). 

3. Amendment of subsections (c)(1) and (c)(8) filed 8-23-85; effective thirtieth 
day thereafter (Register 85, No. 34). 

4. Atnendment filed 6-26-89; operative 7-26-89 (Register 89, No. 26). 

5. Amendment of subsections (b)( 1 )(A), (b)( 1 )(F) and (d)(8) filed 7-23-9 1 ; opera- 
tive 8-22-91 (Register 91, No. 47). 

6. Repealer of subsection (d)(3) and renumbering filed 8-27-91 as an emergency; 
operative 8-27-91 (Register 92, No. 13). A Cerfificate of Compliance must be 
transmitted to OAL 12-26-91 or emergency language will be repealed by oper- 
ation of law on the following day. 

7. Certificate of Compliance as to 8-27-91 order transmitted to OAL 12-12-91 
and filed i-13-92 (Register 92, No. 18). 

8. Amendment of section and Note filed 6-30-94; operative 8-1-94 (Register 94, 
No. 26). 

9. Change without regulatory effect repealing subsection (a)(3)(D)4. filed 
6-22-95 pursuant to secdon 100, title 1, California Code of Regulations (Regis- 
ter 95, No. 25). 

10. Change without regulatory effect adding new subsecUon (b)( 1 )(F), relettering 
subsection, and amending Note filed 1 1-5-97 pursuant to section 100, title 1, 
California Code of Regulations (Register 97, No. 45). 

11. Amendment of subsection (c)(1) and new subsection (c)(1)(G) filed 
4-25-2000; operative 5-25-2000 (Register 2000, No. 17). 

12. Amendment of subsecdon (d)(l ) and amendment of Note filed 12-6-2001; 
operadve 1-5-2002 (Register 2001, No. 49). 

13. Change without regulatory effect adding subsection (c)(1)(H) and amending 
Note filed 7-10-2007 pursuant to secdon 100, dtle 1 , California Code of Regu- 
ladons (Register 2007, No. 28). 

§ 1 661 . Leases of Mobile Transportation Equipment. 

(a) Definitions. 

(1) "Mobile Transportation Equipment". The term "mobile transpor- 
tation equipment" includes only equipment for use in transporting per- 
sons or property for substantial distances, such as railroad cars and loco- 
motives, buses, trucks (except "one-way rental trucks"), truck tractors, 
truck trailers, dollies, bogies, chassis, reusable cargo shipping contain- 
ers, aircraft and ships, and tangible personal property which is or be- 
comes a component part of such equipment. The term does not include 
items of a kind commonly used only in loading or unloading persons or 
property, or short distance moving within the confines of a limited area, 
such as a loading dock, warehouse, terminal, bay or airport. Examples of 
such items are hand dollies, forklift trucks, mine cars, pilot boats, tug- 
boats and lighters, not including, however, lighters or barges specifically 
designed to be carried regularly aboard vessels for substantial distances. 
The term does include pickup trucks and tangible personal property 
which is or becomes a component part of mobile transportation equip- 
ment. 

The following items are specifically excluded from the definition of 
mobile transportation equipment: 

(A) Passenger vehicles as defined in section 465 of the California Ve- 
hicle Code; 

(B) Trailers and baggage containers designed for hauling by passenger 
vehicles; and 

(C) One-way rental trucks. These vehicles are motor trucks of a kind 
required to be registered under the Vehicle Code, not exceeding the man- 
ufacturer' s gross vehicle weight rating of 24,000 pounds, which are prin- 
cipally employed by a person in the rental business in being leased out 
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for short-term periods of not more than thirty-one (3 1 ) days to individual 
customers for one-way or local hauling of personal property of the cus- 
tomers, and which upon acquisition or being employed in this state by the 
person, ai'c identified to the board by reporting tax measured by rental re- 
ceipts on a timely return for the first reporting period in which the tmck 
is leased and maintaining records which can be verified by audit of the 
vehicles as to which such an election has been made. 

Upon the leasing of such a truck to a customer, the lessor shall make 
known to the customer the fact that the vehicle is designated as a one- 
way rental taick and any taxes which are imposed are measured by the 
rentals. Once a truck is identified to the board as a one-way rental truck, 
the election may not be revoked with respect to the equipment as to which 
it is made. However, failure of the lessor to make such a timely election 
will cause such vehicles to be classified as mobile transportation equip- 
ment. 

(2) "Bogie". The term "bogie" means a vehicle consisting of an axle 
or axles with wheels and tires with a device mounted on its frame to sup- 
port a container (van body) as an undercarriage. It acts as wheels for and 
in conjunction with the container (or van body). Bogies are specifically 
designed to couple under a container temporarily for highway use, being 
detachable when not required. Bogies may be designed and constructed 
so as to allow a sliding movement under a container (or van body) to sev- 
eral positions under the container to adjust to desired axle loading. 

(3) "Chassis". The term "chassis" means a frame with one or more 
axles designed to be used in conjunction with and as a temporary support 
or undercarriage for a container or other van-type box. The chassis and 
axle or axles may be designed and constaicted so as to allow a sliding 
movement for extending the chassis to allow the carriage of various 
length bodies or to allow movement of one or more axles to any given 
position under the container. When operated as a semitrailer, the front 
portion of the container and chassis is attached to a motor vehicle or dol- 

ly- 

(4) "Dolly". The term "dolly" means a vehicle consisting of a tongue, 
fifth wheel and axle equipped with wheels and tires to be connected to 
a semitrailer so as to support the front end of the semitrailer, including 
a portion of the cargo thereon, but which is not permanently attached to 
the semitrailer. 

When coupled to the semitrailer by its fifth wheel (which is mounted 
on the frame) and to a trailer by the tongue, the semitrailer becomes in 
effect a "full" trailer. A dolly may also be designed and used as the third 
or rear axle of a two-axle tractor to act as an additional axle to support 
a portion of the weight of a towed semitrailer and any load thereon, thus 
reducing tractor axle loads. Pole, pipe and logging dollies consist of a 
tongue, bolster and axle or axles equipped with wheels and tires. When 
connected to a motor vehicle by its tongue, or by the cargo, this type of 
dolly is used to transport long poles, timbers, logs, pipes or structural ma- 
terials with the rear end of the cargo resting on the dolly bolster and the 
front end on the motor vehicle. 

(5) "Ships". The term "ships" includes vessels, such as trawlers, fish- 
ing boats, sailboats, yachts and houseboats, which are 30 feet or more in 
length. The term does not include vessels less than 30 feet in length. 

(b) Application of Tax. 

( 1 ) With respect to leases of mobile transportation equipment, the sale 
to the lessor is the retail sale and the lessor is the consumer of the equip- 
ment. Accordingly, either the sale of the equipment to the lessor or its use 
in this state may be subject to tax. For example, if a dealer of that mobile 
transportation equipment makes the sale and delivery within California, 
the transaction is subject to sales tax unless the lessor makes a timely 
election to report his or her tax liability measured by the fair rental value 
as provided in subdivision (b)(2). On the other hand, if the sale and deliv- 
ery occur outside California and the property is purchased for use in Cali- 
fornia, use tax will apply measured by the purchase price unless the 
equipment enters the state in interstate commerce and is used continuous- 
ly thereafter in interstate commerce, or the lessor makes a timely election 
to report use tax liability measured by the fair rental value as provided in 
subdivision (b)(2). 



If in connection with an assignment of an existing lease of mobile 
transportation equipment, title to the leased property is transferred to the 
assignee, the transfer is a sale to the assignee and the assignee is the con- 
sumer of the equipment. Application of tax is governed by the rules set 
forth in this subdivision (b)( 1 ). 

(2) If the use of mobile transportation equipment purchased without 
the payment of tax or tax reimbursement on the purchase price is limited 
to leasing the equipment, the purchaser may elect to pay his or her use tax 
liability measured by the fair rental value. Such election must be made 
on or before the due date of a return for either the period in which the 
equipment is first leased or the period in which the equipment first en- 
tered California, whichever is later. The election must be made by report- 
ing tax measured by the fair rental value on a timely return for that period. 
Tax must thereafter be paid with the return for each reporting period, 
measured by the fair rental value, whether the equipment is within or 
without this state. The election may not be revoked with respect to the 
equipment as to which it is made. Any separately stated amount collected 
from a lessee by a lessor electing to report use tax measured by fair rental 
value under the representation by the lessor that the amount is use tax im- 
posed on the customer must be returned to the customer or paid to the 
Board. A designation by the lessor of a separately stated amount as "use 
tax," without further explanation, will be regarded as a representation 
that the amount is use tax imposed on the customer. 

This election is available to any purchaser who leases mobile transpor- 
tation equipment, other than a person exempt from use tax, such as under 
Revenue and Taxation Code section 6352, and such purchaser may prop- 
erly issue a resale certificate for the limited purpose of reporting use tax 
liability based on fair rental value. 

(A) Fair Rental Value. 

"Fair rental value" means the rentals required by the lease, except 
where the Board determines the rental receipts are nominal. Fair rental 
value does not include any payment made by the lessee to reimburse the 
lessor for the lessor's use tax, whether or not the amount is separately 
stated, and regardless of how the charge is designated in the lease docu- 
mentation and invoices. Lump-sum charges to the lessee will be assumed 
to include reimbursement for the lessor" s use tax whether or not any state- 
ment to that effect is made to the lessee. 

For example, assuming a 6 percent tax rate, if the invoice to the lessee 
states "rental $100, tax reimbursement to the lessor $6," "rental $100, 
sales and use taxes $6," or similar wording, the fair rental value is $100. 
If the invoice to the lessee states "rental $106" and makes no reference 
to reimbursement, the fair rental value is $100 ($106 divided by 1.06). 
Assuming a 6.5 percent tax rate, the fair rental value is $99.53 ($106 di- 
vided by 1.065). 

Fair rental value includes any deficiency payment required from the 
lessee on disposition of mobile transportation equipment at the termina- 
tion of an open-end lease and such payment is subject to tax. Any surplus 
rentals, however, which are returned to the lessee at the termination of an 
open-end lease may be deducted from the total fair rental value reported 
for the period in which the surplus rentals are returned. In the alternative, 
a refund may be claimed within the applicable statute of limitations peri- 
od for any tax paid on such surplus rentals. 

Fair rental value includes any capitalized cost reduction payment, 
which is a one-time payment by the lessee at the start of the lease to re- 
duce the lessor's investment and the lessee's rentals. The payment may 
either be reported for the period in which it became due from the lessee 
or it may be reported in equal increments over the lease term. On early 
termination of such a lease, any unreported portion of the capitalized cost 
reduction payment shall be reported for the period in which termination 
occurred. 

The term "fair rental value" includes any payments required by the 
lease, including amounts paid for personal property taxes on the leased 
property, whether assessed directly against the lessee or against the les- 
sor, but does not include amounts paid to the lessor for: 
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1 . Collection costs, including attorney's fees, court costs, repossession 
charges, and storage fees; but tax does apply to any delinquent rental pay- 
ments, including those collected by court action; 

2. Insuring, repairing or refurbishing the leased property following a 
default; 

3. Costs incurred in defending a court action or paying a tort judgement 
arising out of the lessee's operation of the leased property, or any pre- 
miums paid on insurance policies covering such court actions or tort 
judgements; 

4. Costs incurred in disposing of the leased property at expiration or 
earlier termination of the lease; 

5. Late charges and interest thereon for failing to pay the rentals time- 
ly; 

6. Separately stated optional insurance charges, maintenance or war- 
ranty contracts. 

7. Personal property taxes assessed against personal property where a 
bank or financial corporation is the lessor. 

(B) Tax Application. Tax applies to fair rental value for all periods dur- 
ing which the mobile transportation equipment is leased even though the 
lessee may not make the required rental payments. The lessor must pay 
tax at the rate in effect at the time the equipment is first leased. The tax 
rate will remain the same for all periods during which the equipment is 
leased, including the periods during the first lease of the equipment and 
all periods during any subsequent leases of the equipment. 

Tax on fair rental value does not apply either (a) for periods during 
which the equipment is not leased and is merely held for lease; or (b), for 
periods after the lessor has formally demanded return of the equipment 
if the lessee wrongfully retains possession of the property and is not re- 
quired to make rental payments under the lease. If mobile transportation 
equipment is sold while subject to an existing lease and the new purchaser 
elects to pay tax measured by fair rental value, the applicable tax rate dur- 
ing the existing lease and during all subsequent leases is the rate in effect 
at the time of the sale of the mobile transportation equipment to the new 
purchaser. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006. 6006.1, 6006.3, 6006.5, 6009, 6010, 6010.1, 601 1, 6012, 6016.3, 
6023, 6024, 6092. 1 , 6094, 6243. 1 , 6244, 6352, 6390, 639 1 , 6407, 6457, 23 1 54 and 
23182, Revenue and Taxation Code; and Article XIII, Section 27, California 
Constitution. Leases generally, see regulation 1660. 

History 

1 . Amendment of subsections (g)(1) and (h) filed 1-30-73; effective thirtieth day 
thereafter (Register 73, No. 5). For prior history, see Register 72. No. 9. 

2. Amendment of subsections (e)(2), (g)(1) and (g)(2) filed 1-19-79; effective 
thirtieth day thereafter (Register 79, No. 3). 

3. Editorial correction of subsection (g)(2) (Register 79, No. 6). 

4. Amendment of subsection (e)(2) filed 7-1 3-79; effecd ve thirtieth day thereafter 
(Register 79, No. 28). 

5. Amendment of subsections (e)(2), (f) and (g)(2) filed 2-28-80; effective thir- 
tieth day thereafter (Register 80, No. 9). 

6. Amendment of subsections (b) and (e)(2) filed 6-3-83; effecUve thirtieth day 
thereafter (Register 83, No. 23). 

7. Amendment of subsection (e)(2)(A) filed 8-23-85; effective thirtieth day there- 
after (Register 85, No. 34). 

8. Amendment filed 5-23-94; operative 6-22-94 (Register 94, No. 21). 

9. Editorial cortection of subsecfion (b)(2)(A)5. (Register 95, No. 48). 

10. Amendment of subsection (b)(2)(A), new subsection (b)(2)(A)7. and amend- 
ment of Note filed 4-27-2000; operative 5-27-2000 (Register 2000, No. 17). 

11. Amendment of subsections (a)(1) and (a)(5) filed 11-1-2000; operafive 
12-1-2000 (Register 2000, No. 44). 

12. Amendment of subsecfions (b)(l)-(b)(2)(A) filed 12-4-2001: operative 
1-3-2002 (Register 2001, No. 49). 

Article 16. Resale Certificates; 
Demonstration; Gifts and Promotions 

§ 1667. Exemption Certificates. 

(a) In General. The law provides that for the purpose of the proper ad- 
ministration of the sales and use tax and to prevent evasion of the sales 



tax it shall be presumed that all gross receipts are subject to the tax until 
the contrary is established. 

This presumption may be rebutted by the seller as to any sale by estab- 
lishing to the satisfaction of the Board that the gross receipts from the sale 
are not subject to the tax or by timely taking a resale certificate as pro- 
vided in Regulation 1 668 or by taking a certificate as provided in this reg- 
ulation. 

(b) Effect. 

( 1 ) Except as stated hereinafter, a seller is relieved of the liability for 
sales tax if the purchaser timely certifies in writing to the seller that the 
property will be used in a manner or for a purpose entitling the seller to 
regard the gross receipts from the sale to be exempted from the sales tax 
by one or more of the provisions of Chapter 4 (commencing with Section 
6351) of the Sales and Use Tax Law. A certificate will be considered 
timely if it is given at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment 
cycle, or any time at or prior to delivery of the property to the purchaser. 

The certificate shall relieve the seller from liability for the sales tax 
only if it is taken in good faith. 

Invoices on sales claimed by a seller as exempt should specify the 
names of the purchasers in order to relate them to exemption certificates. 

(2) Effective January 1 , 1990, a certificate of exemption from the sales 
tax for the sale of tangible personal property, other than fuel or petroleum 
products, to a foreign air carrier need not be received timely. A seller will 
be allowed 45 days from the date of the Board' s written request to obtain 
an exemption certificate from the purchasing foreign air carrier as pro- 
vided in Regulation 1 62 1 (c)(2), 1 8 CCR 1 62 1 . 

(3) If a purchaser certifies in writing to a seller that the property pur- 
chased will be used in a maimer or for a purpose entitling the seller to re- 
gard the gross receipts from the sale as exempt from the sales tax and uses 
the property in some other manner or for some other purpose, the pur- 
chaser shall be liable for payment of sales tax as if the purchaser were a 
retailer making a retail sale of the property at the time of such use and the 
sales price of the property to the purchaser shall be deemed the gross re- 
ceipts from such retail sale. 

The term "use" is the same as defined in Section 6009 of the Sales and 
Use Tax Law without the exclusion defined in Section 6009. 1 . 

(c) Issuance of Certificate. 

(1) Form of Certificates. Certain other regulations prescribe the form 
of exemption certificates to be used with respect to several specific kinds 
of transactions. Where no specific form of certificate is prescribed, the 
certification must be in writing and include the date; the signature of the 
purchaser, the purchaser's agent, or the purchaser's employee; the name 
and address of the purchaser; the number of the purchaser's seller's per- 
mit, or if the purchaser is not required to hold a seller's permit, a notation 
to that effect and the reason; a description of the property purchased un- 
der the certificate; and a statement of the manner in which or the purpose 
for which the property will be used so as to make the sales tax inapplica- 
ble to the sale. 

To reUeve the seller from liability for the sales tax, the statement of the 
manner in which or the purpose for which the property will be used must 
be one which under the provisions of Chapter 4 (commencing with Sec- 
lion 6351) of the Sales and Use Tax Law does entitle the seller to regard 
the gross receipts from the sale as exempted from the sales tax. 

(2) Issuance of Certificates Where Not Appropriate. There are several 
cases in which certification will not reUeve the seller of hability for the 
sales tax. In such cases, an exemption certificate should not be obtained 
but rather the facts and documentation of the transaction must support the 
exemption. For example, a certification to the effect that sales tax does 
not apply because the property purchased will be exported and shipped 
out of state, does not relieve the seller of liability for the sales tax. A sale 
is exempt from sales tax as a sale in interstate or foreign commerce only 
if the conditions set forth in Regulation 1 620 are met, and the seller 
should obtain the documentation required by that regulation in order to 
support the exemption. 
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NOTK: Authority cited: Section 7031, Revenue and Taxation Code. Reference: 
Sections 6385 and 6421, Revenue and Taxation Code. 

History 

1. New section filed 4-15-77; effective thirtieth day thereafter (Register 77, No. 
16). 

2. Amendment of subsection (b) filed 12-20-77; effective thirtieth day thereafter 
{Register77, No. 52). 

3. Kditorial correction of printing error in subsections (b) and (c) (Register 91, No. 
45). 

4. Amendment of subsections (a), (b) and (c), repealer of subsection (d) and NoTi; 
filed 9-19-91; operative 10-21-91 (Register 92, No. 2). 

5. Hditorial eoixection of printing en^or in subsection (b)( 1 ) (Register 92, No. 24). 

§ 1 668. Sales for Resale. 

(a) Resale Certificate. 

The burden of proving that a sale of tangible personal property is not 
at retail is upon the seller unless the seller timely takes in good faith a cer- 
tificate from the purchaser that the property is purchased for resale. If 
timely taken in proper form as set forth in subdivision (b) and in good 
faith from a person who is engaged in the business of selling tangible per- 
sonal property and who holds a California seller's permit as required by 
Regulation 1 699, "Permits," the certificate relieves the seller from liabil- 
ity for the sales tax and the duty of collecting the use tax. A certificate will 
be considered timely if it is taken at any time before the seller bills the 
purchaser for the property, or any time within the seller's normal billing 
and payment cycle, or any time at or prior to delivery of the property to 
the purchaser. A resale certificate remains in effect until revoked in writ- 
ing. 

(b) Form of Certificate. 

( 1 ) Any document, such as a letter or purchase order, timely provided 
by the purchaser to the seller will be regarded as a resale certificate with 
respect to the sale of the property described in the document if it contains 
all of the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or autho- 
rized representative of the purchaser. 

(B) The name and address of the purchaser. 

(C) The number of the seller' s permit held by the purchaser. If the pur- 
chaser is not required to hold a permit because the purchaser sells only 
property of a kind the retail sale of which is not taxable, e.g., food prod- 
ucts for human consumption, or because the purchaser makes no sales in 
this State, the purchaser must include on the certificate a sufficient ex- 
planation as to the reason the purchaser is not required to hold a Califor- 
nia seller's permit in lieu of a seller's permit number. 

(D) A statement that the property described in the document is pur- 
chased for resale. The document must contain the phrase "for resale." 
The use of phrases such as "nontaxable," "exempt," or similar terminolo- 
gy is not acceptable. The property to be purchased under the certificate 
must be described either by an itemized list of the particular property to 
be purchased for resale, or by a general description of the kind of property 
to be purchased for resale. 

(E) Date of execution of document. (An otherwise valid resale certifi- 
cate will not be considered invalid solely on the ground that it is undated.) 

(2) A document containing the essential elements described in para- 
graph (1) above is the minimum form which will be regarded as a resale 
certificate. However, in order to preclude potential controversy, the sell- 
er should timely obtain from the purchaser a certificate substantially in 
the form shown in Appendix A of this regulation. If a purchaser operates 
an auto body repair and/or paint business, a specific resale certificate in 
substantially the same form as shown in Appendix B of this regulation 
should be used, rather than the general resale certificate shown in Appen- 
dix A. 

(3) If a purchaser issues a general (blanket) resale certificate which 
provides a general description of the items to be purchased, and subse- 
quently issues a purchase order which indicates that the transaction cov- 
ered by the purchase order is taxable, the resale certificate does not apply 
with respect to that transaction. However, the purchaser will bear the bur- 
den of establishing either that the purchase order was sent to and received 
by the seller within the seller's billing cycle or prior to delivery of the 



property to the purchaser (whichever is the later), or that the tax or tax 
reimburseinent was paid to the seller. The purchaser may avoid this bur- 
den by using the procedures described in subdivision (b) (4) below. 

(4) If a purchaser wishes to designate on each purchase order whether 
the property being purchased is for resale, the seller should obtain a quali- 
fied resale certificate, i.e., one that states "see purchase order" in the 
space provided for a description of the property to be purchased. Each 
purchase order must then specify whether the property covered by the or- 
der is purchased for retail or lax applies to the order. If each purchase or- 
der does not so specify, or is not issued timely within the meaning of sub- 
division (a), it will be assumed that the property covered by that purchase 
order was purchased for use, and not for resale. If the purchase order in- 
cludes both items to be resold and items to be used, the purchase order 
must specify which items are purchased for resale and which items are 
purchased for use. For example, a purchase order for produced parts for 
resale and also for tooling used to produce the parts should specify that 
the parts are purchased for resale and that the sale of the tooling is subject 
to tax. 

(5) If the seller does not dmely obtain a resale cerfificate. the fact that 
the purchaser deletes the tax or tax reimbursement from the seller's bill- 
ing, provides a seller's permit number to the seller, or informs the seller 
that the transaction is "not taxable" does not relieve the seller from liabil- 
ity for the tax nor from the burden of proving the sale was for resale. 

(c) Good Faith. In absence of evidence to the contrary, a seller will be 
presumed to have taken a resale certificate in good faith if the resale cer- 
fificate contains the essenfial elements as described in (b)( 1 ) and other- 
wise appears to be valid on its face. If the purchaser insists that the pur- 
chaser is buying for resale property of a kind not normally resold in the 
purchaser's business, the seller should require a resale certificate con- 
taining a statement that the specific property is being purchased for resale 
in the regular course of business. 

(d) Improper Use of Certificate. Except when a resale certificate is is- 
sued in accordance with subdivision (h) or (i): 

( 1 ) A purchaser, including any officer or employee of a corporation, 
is guilty of a misdemeanor punishable as provided in secfion 7 1 53 if the 
purchaser, for the purpose of evading payment to the seller of tax or tax 
reimbursement, gives a resale certificate for property which the purchas- 
er knows at the time of purchase will be used rather than resold. 

(2) Any person, including any officer or employee of a corporation, 
who gives a resale certificate for property which he or she knows at the 
fime of purchase is not to be resold by him or her or the corporation in 
the regular course of business is liable to the state for the amount of tax 
that would be due if he or she had not given such resale certificate. In 
addifion to the tax, the person shall be liable to the state for a penalty of 
10 percent of the tax or five hundred dollars ($500) whichever is greater, 
for each purchase made for personal gain or to evade the payment of 
taxes, as provided in secfions 6072 and 6094.5. 

(3) In addifion to the penalty of 10 percent or five hundred dollars 
($500), whichever is greater, if the person fails to report and pay the use 
tax due on the use of the property purchased improperly with a resale cer- 
fificate, the person may be liable for the 1 percent penalty for negligence 
or the 25 percent penalty for fraud, as provided in secfions 6484 and 
6485. 

(e) Other Evidence to Rebut Presumption of Taxability. A sale for re- 
sale is not subject to sales tax. A person who purchases property for resale 
and who subsequently uses the property owes tax on that use. A resale 
certificate which is not timely taken is not retroactive and will not relieve 
the seller of the liability for the tax. Consequently, if the seller does not 
fimely obtain a resale cerfificate containing the essential elements as de- 
scribed in (b)(1), the seller will be relieved of liability for the tax only 
where the seller shows that the property: 

(1) Was in fact resold by the purchaser and was not used by the pur- 
chaser for any purpose other than retenfion, demonstrafion, or display 
while holding it for sale in the regular course of business, or 
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(2) Is being held for resale by the purchaser and has not been used by 
the purchaser for any purpose other than retention, demonstration, or dis- 
play while holding it for sale in the regular course of business, or 

(3) Was consumed by the purchaser and tax was reported directly to 
the Board by the purchaser on the purchaser's sales and use tax return, 
or 

(4) Was consumed by the purchaser and tax was paid to the Board by 
the purchaser pursuant to an assessment against or audit of the purchaser 
developed either on an actual basis or test basis. 

(f) Use of XYZ Letters. [A seller who does not timely obtain a resale 
certificate may use any verifiable method of establishing that it should 
be relieved of liability for tax under subdivision (e). One method that the 
Board authorizes to assist a seller in satisfying its burden that the sale was 
for resale or that tax was paid, is the use of "XYZ letters."] XYZ letters 
are letters in a form approved by the Board which are sent to some or all 
of the seller's purchasers inquiring as to the purchaser's disposition of the 
property purchased from the seller. An XYZ letter will include certain in- 
formation and request responses to certain questions, set forth below. 
The XYZ letter may also be further customized by agreement between 
the Board's staff and the seller to reflect the seller's particular circum- 
stances. 

(1) An XYZ letter may include the following information: seller's 
name and permit number, date of invoice(s), invoice number(s), pur- 
chase order number(s), amount of purchase(s), and a description of the 
property purchased or other identifying information. A copy of the actual 
invoice(s) may be attached to the XYZ letter. The XYZ letter will request 
the purchaser to complete the statement and include the purchaser's 
name, seller's permit number and nature of the purchaser's business. The 
statement shall be signed by the purchaser, purchaser's employee or au- 
thorized representative, and include the printed name of person signing 
the certificate, tide, date, telephone number and city. 

(2) An XYZ letter will request that the purchaser, purchaser's em- 
ployee or authorized representative check one of the boxes provided in- 
quiring as to whether the property in question was: 

(A) Purchased for resale and resold in the form of tangible personal 
property, without any use other than retention, demonstration, or display 
while being held for sale in the regular course of business; 

(B) Purchased for resale and presently in resale inventory, without 
having been used for any purpose other than retention, demonstration, or 
display while being held for sale in the regular course of business; 

(C) Purchased solely for leasing and was so leased. Tax has been paid 
directly to the Board measured by the purchase price or rental receipts 
("tangible personal property"); or tax has been paid measured by the pur- 
chase price or fair rental value ("mobile transportadon equipment"). 

(D) Purchased for resale but consumed or used (whether or not subse- 
quenUy resold); or 

(E) Purchased for use. 

(F) When the purchaser answers either (D) or (E) affirmatively (box 
checked), the XYZ letter will inquire further whether: 

1. The tax was paid directly to the Board on the purchaser's Sales and 
Use Tax Return, and if so, in what amount; 

2. The tax was added to the billing of the seller and remitted to the sell- 
er, and if so, in what amount; 

3. The tax was paid directly to the Board by the purchaser pursuant to 
an assessment against or audit of the purchaser developed either on an 
actual basis or test basis. 

4. The purchaser confirms that the purchase is a taxable transaction 
and that tax is applicable. 

(3) A response to an XYZ letter is not equivalent to a dmely and valid 
resale certificate. A purchaser responding affirmatively to questions re- 
flected in paragraphs (A), (B), (C), or (D) of subdivision (f)(2) will be re- 
garded as confirming the seller's belief that a sale was for resale for pur- 
poses of subdivision (g). However, the Board is not required to relieve 
a seller from liability for sales tax or use tax coUecdon based on a re- 
sponse to an XYZ letter. The Board may, in its discretion, [verify the in- 
formation provided in the response to the XYZ letter,] including making 



additional contact with the purchaser or other persons to determine 
whether the purchase was for resale or for use [or whether tax was paid 
by the purchaser.] When the Board accepts the purchaser's response to 
an XYZ letter as a vahd response, the Board shall relieve the seller of li- 
ability for sales tax or use tax collection. 

[(4) When there is no response to an XYZ letter, the Board staff should 
consider whether it is appropriate to use an alternative method to ascer- 
tain whether the seller should be relieved of tax under subdivision (e) 
with respect to the questioned or unsupported transaction(s).] 

(g) Purchaser's Liability for Tax. A purchaser who issues a resale cer- 
dficate containing the essential elements as described in subdivision 
(b)(l ) and that otherwise appears valid on its face, or who otherwise pur- 
chases tangible personal property that is accepted by the Board as pur- 
chased for resale pursuant to subdivision (f) and who thereafter makes 
any storage or use of the property other than retention, demonstration, or 
display while holding it for sale in the regular course of business is liable 
for use tax on the cost of the property. The tax is due at the time the prop- 
erty is first stored or used and must be reported and paid by the purchaser 
with the purchaser' s tax return for the period in which the property is first 
so stored or used. A purchaser cannot retroactively rescind or revoke a 
resale certificate and thereby cause the transaction to be subject to sales 
tax rather than use tax. 

A purchaser who issues a resale certificate for property which the pur- 
chaser knows at the time of purchase is not to be resold in the regular 
course of business is liable for the sales tax on that purchase measured 
by the gross receipts from the sale to that purchaser. The tax is due as of 
the time the property was sold to the purchaser and must be reported and 
paid by the purchaser with the purchaser's tax return for the period in 
which the property was sold to the purchaser. 

(h) Mobilehomes. A mobilehome retailer who purchases a new mobi- 
lehome for sale to a customer for installadon for occupancy as a residence 
on a foundation system pursuant to Section 1 855 1 of the Health and Safe- 
ty Code, or for installadon for occupancy as a residence pursuant to Sec- 
tion 18613 of the Health and Safety Code, and which mobilehome is 
thereafter subject to property taxation, may issue a resale certificate to the 
mobilehome vendor even though the retailer is classified as a consumer 
of the mobilehome by Secdons 6012.8 and 6012.9 of the Revenue and 
Taxation Code. Also, effecd ve September 1 9, 1 985, a mobilehome retail- 
er, licensed as a mobilehome dealer under Section 1 8002.6 of the Health 
and Safety Code, who purchases a new mobilehome for sale to a custom- 
er for installadon for occupancy as a residence on a foundadon system 
pursuant to Secdon 1 855 1 of the Health and Safety Code, may issue a re- 
sale cerdficate to the mobilehome vendor even though the mobilehome 
retailer may have the mobilehome installed on a foundadon system as an 
improvement to realty prior to the retailer' s sale of the mobilehome to the 
customer for occupancy as a residence. 

Where the mobilehome is acquired by a mobilehome retailer, who is 
not Hcensed as a dealer pursuant to Secdon 1 8002.6 of the Health and 
Safety Code, for affixadon by the retailer to a permanent foundadon, or 
for other use or consumption (except demonstration or display while 
holding for sale in the regular course of business), prior to sale, the mobi- 
lehome retailer may not issue a resale cerdficate. The mobilehome retail- 
er shall noUfy the vendor that the purchase is for consumption and not for 
resale. When a mobilehome manufacturer or other vendor is informed or 
has knowledge that the purchaser will install the mobilehome on a perma- 
nent foundadon prior to its resale, the manufacturer or other vendor is not 
making a sale for resale. Such vendor is making a taxable retail sale and 
cannot accept a resale certificate in good faith. 

(i) Mobile Transportadon Equipment. Any person, other than a person 
exempt from use tax, such as under Revenue and Taxation Code section 
6352, who purchases mobile transportation equipment for the sole pur- 
pose of leasing that equipment, may issue a resale certificate for the lim- 
ited purpose of reporting use tax based on fair rental value as provided 
in Regulation 1661. 
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NOTIi: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 6. Amendment of subsection (e) filed 6-5-86; effective tiiirtieth day thereafter 

Sections 6012.8. 6012.9, 6072, 6091-6095. 6241-6245, 6484, 6485 and 7153, (Register 86, No. 2.3). 

Revenue and Taxation Code. _ _, ., , -r . r u • , ^ /n • o^ m ^^ 

T4T<jTriRV Change without regulatory effect of subsection (e) (Register 86, No. 5 1 ). 

1 . Amendment and renumberina of Section 2068 filed 1 1-5-69; effective thirtieth 8. Amendment of subsections (b)(2). (b)(2)(B) and (d) tiled 6-6-2001 ; operative 
day thereafter (Register 69, No. 45). 7-6-2001 (Register 2001 , No. 23). 

2. Amendment filed 4-15-77; effective thirtieth day thereafter (Register 77, No. g Amendment of section heading and section filed 4-16-2002; operative 
'^^- .5-16-2002 (Register 2002. No. 16). 

3. Amendment of subsection (e) filed 12-20-77; effective thirtieth day thereafter 

(Register 77, No. 52). 10. Editorial correction inserting inadvertently omitted Appendices A and B (Reg- 

4. Amendment filed 5-27-83; effective thirtieth day thereafter (Register 83, No. ^^^'^^ -^- ^°- ~^'>- 

— )■ 11. Change without regulatory effect amending subsections (d)(l )-(2). adopting 

5. Amendment of subsection (g) and repealer of subsection (h) filed 5-28-85; ef- new subsection (d)(3) and amending NoTi-. filed 6-5-2007 pursuant to section 
fective thirtieth day thereafter (Register 85. No. 22). 100. title 1. California Code of Regulations (Register 2007, No. 23). 
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Appendix A 
California Resale Certificate 



I HEREBY CERTIFY: 

1. I hold valid seller's permit number_ 



2. I am engaged in the business of selling the following type of tangible personal property: 



The certificate is for the purchase from_ 
low. 



[Vendor's name] 



of the item(s) 1 have listed in paragraph 5 be- 



4. I will resell the item(s) listed in paragraph 5. which I am purchasing under this resale certificate in the form of tangible personal property in 
the regular course of my business operations, and I will do so prior to making any use of the item(s) other than demonstration and display while 
holding the item(s) for sale in the regular course of my business. I understand that if I use the item(s) purchased under this certificate in any 
manner other than as just described. I will owe tax based on each item's purchase price or as otherwise provided by law. 

5. Description of property to be purchased for resale: 



6. I have read and understand the following: 

For Your Information: A person may be guilty of a misdemeanor under Revenue and Taxation Code section 6094.5 if the purchaser knows 
at the time of purchase that he or she will not resell the purchased item prior to any use (other than retention, demonstration, or display while 
holding it for resale) and he or she furnishes a resale certificate to avoid payment to the seller of an amount as tax. Additionally, a person misus- 
ing a resale certificate for personal gain or to evade the payment of tax is liable, for each purchase, for the tax that would have been due, plus 
a penalty of 10 percent of the tax of $500, whichever is more. 



Name of Purchaser 



• 



Signature of Purchaser, Purchaser's Employee or Authorized Representative 



Printed Name of Person Signing 



Title 



Address of Purchaser 



Telephone Number 



Date 
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Appendix B 

California Resale Certificate 
for the Auto Body Repair and Painting Industry 



I HEREBY CERTIFY: 



1. I hold valid California seller's permit no._ 



2. I am engaged in the business of selling the following type of property: _ 



3. This certificate is for the purchase from_ 
below. 



of the item(s) I have initialed in paragraph 5 



[Vendor's name] 



I will resell the following item(s) I am purchasing under this resale certificate in the form of tangible personal property in the regular course 
of my business operations, and I will do so prior to making any use of the item(s) other than demonstration and display while holding the item(s) 
for sale in the regular course of my business. I understand that if I use the item(s) purchased under the certificate in any manner other than as 
just described, / will owe use tax based on each item's purchase price or as otherwise provided by law. 



5. I am purchasing for resale under this resale certificate the item(s) indicated by my initials below (not an X or similar mark): 



Automobile parts 

Clear Coats 

Electrical Tape 

Fillers 

Other (specify items)_ 



Fisheye eliminator 
Glues/Adhesives 
Hardeners 
Paints 



PolishesAVax 

Primers 

PuUies 

Rust Protectors 



Sealers 



I have read and understand the following: 

Note: Auto body repair and paint shops are generally considered consumers of the items listed below regardless of the manner in which they 
bill their customers for repairs and painting. Thus, this certificate generally may not be used to purchase these items. If a person does, in fact, 
resell any of the following items prior to use, the person may take a deduction on his or her sales and use tax return to offset the amount paid 
as tax (the deduction is taken under 'Tax-paid purchases resold"). If, however, a person is purchasing one of these items exclusively for resale 
in the form of tangible personal property and not for consumption during repairs, painting, or the like, this certificate may be used to purchase 
such item by listing it under "Other" above. 



Abrasives 

Books 

Cans 

Cleaning solvent 

Color charts 

Equipment 



Equipment repair parts 

Goggles 

Hand cleaners 

Manuals 

Masking paper 

Masking tape 



Masks 

Metal conditioners 
Paint remover 
Plastic bottles 
Polishing compounds 
Polishing machines 



Reducers 
Respirators 
Rubbing compounds 
Rubbing machines 
Thinners 
Touch-up bottles 



7. I have read and understand the following: 

For Your Information: A person may be guilty of a misdemeanor under Revenue and Taxation Code section 6094.5 if the purchaser knows 
at the time of purchase that he or she will not resell the purchased item prior to any use (other than retention, demonstration, or display while 
holding it for resale) and he or she furnishes a resale certificate to avoid payment to the seller of an amount as tax. Additionally, a person misus- 
ing a resale certificate for personal gain or to evade the payment of tax is liable, for each purchase, for the tax that would have been due, plus 
a penalty of 10 percent of the tax or $500, whichever is more. 



Name of Purchaser 



Signature of Purchaser, Purchaser's Employee or Authorized Representative 



Printed Name of Person Signing 



Address of Purchaser 



Title 



Date 



20 



Telephone Number: 
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§ 1669. Demonstration, Display, and Use of Property Held 
for Resale — General. 

(a) In General. A purchaser of tangible personal property who gives 
a resale certificate therefor, and who uses the property solely for demon- 
stration or display while holding it for sale in the regular course of busi- 
ness, is not required to pay tax on account of such use. Except as other- 
wise provided in this regulation, if the property is used for any purpose 
other than or in addition to demonstration or display, such as making de- 
liveries, personal use of employees, etc., the purchaser must include in 
the measure of the tax reported the purchase price of the property. Tax 
applies to the subsequent retail sale of the property. 

(b) Sale to Sales Representatives for Demonstration. Tax applies to 
sales by dealers to their sales representatives of tangible personal proper- 
ty to be used for demonstration. It is presumed that any such tangible per- 
sonal property will be used for purposes in addition to demonstration, and 
any resale certificates given for such property by sales representatives to 
dealers will be questioned, even if the sales representatives hold seller's 
permits. 

(c) Rental to Sales Representatives for Demonstration. A dealer who 
rents property to sales representatives is regarded as making a continuous 
sale of the property and must collect and pay tax on the rental receipts un- 
less tax has been paid measured by the purchase price of the property 
rented. The dealer must also include in the measure of the tax reported 
the gross receipts from the retail sale of such property following its rental 
to the sale representatives. 

(d) Loans to Schools for Educational or Training Program. The loan 
by any retailer of any tangible personal property to any school district for 
an educational program conducted by the district is exempt from the use 
tax. 

(e) Donations of Property. 

(1) In General. Operative January 1, 1989, use tax does not apply to 
tangible personal property withdrawn from a resale inventory for the pur- 
pose of making a charitable contribufion to a qualified organization lo- 
cated in this state. This exemption applies only to property which has 
been purchased for resale and subsequently donated without any use oth- 
er than retention, demonstration or display while holding it for sale in the 
regular course of business. For purposes of this regulation, property pur- 
chased for the purpose of incorporation into a manufactured article is re- 
garded as having been purchased for resale. For the period January 1 , 
1989 through October 1, 1989, this exemption is available only to retail- 
ers. Effective October 2, 1989, this exemption is available to all sellers. 

Property purchased specifically for donation to a qualified organiza- 
tion remains subject to the tax. As provided in section 6094.5 of the Reve- 
nue and Taxation Code, a person is guilty of a misdemeanor if a resale 
certificate is issued for property which he or she knows at the time of pur- 
chase will be donated rather than resold. Such improper use of a certifi- 
cate may cause the person to become liable for penalties called for by sec- 
dons 6072, 6094.5, 6484 or 6485 of the Revenue and Taxation Code. 

(2) "Qualified Organization". For purposes of this regulation, "quali- 
fied organization" means and includes any organization described in sec- 
tion 1 70(b)( 1 )( A) of the Internal Revenue Code, including but not limited 
to: 

A. religious organizations, e.g., synagogues, churches and associ- 
ations of churches; 

B. charitable organizations, e.g., the Red Cross, the Salvation Army, 
nonprofit schools and hospitals, and medical assistance and research 
groups; 

C. organizations operated for educational, scientific, or literary pur- 
poses including nonprofit museums, art galleries, and performing arts 
groups; 

D. organizations operated for the protection of children or animals; 

E. fraternal lodges if the donated property is to be used for charitable 
purposes and not for the benefit of the members; and 

F. the United States, this state and any political subdivisions of this 
state. 



Effective January 1 , 1 990, a nonprofit museum will not be considered 
a "qualified organization" unless the donated property is used exclusive- 
ly for purposes of display to the public within the museum and the mu- 
seum either; 

( 1 ) has a significant portion of its display space open to the public with- 
out charge during its normal operating hours; 

(2) has its entire display space open to the public without charge for 
at least six of its normal operating hours during each month of operation; 
or 

(3) has its entire display space open without charge to a segment of the 
student or adult population for educational purposes. 

(f) Use of Rental Value as a Measure of Tax. 
(1) Where Applicable. 

(A) Accommodation Loans. If the use of property purchased under a 
resale certificate is limited to the loan of property to customers as an ac- 
commodation while awaiting delivery of property purchased or leased 
from the lender or v/hile property is being repaired for customers by the 
lender, the measure of tax is the fair rental value of the property for the 
duration of each loan so made. The lender must also include in the mea- 
sure of the tax reported the gross receipts from the retail sales of such 
property following its loan to customers. 

(B) Property Used Both for Demonstration and Other Purposes. If 
property purchased under a resale certificate is used frequently for pur- 
poses of demonstration or display while holding it for sale in the regular 
course of business and is used partiy for other purposes, the measure of 
tax is the fair rental value of the property for the period of such other use 
or uses. The gross receipts from the retail sale of the property after such 
use or uses must be included in the measure of tax. 

This applies, for example, to a situation in which a dealer or lessor pur- 
chases property without tax paid on the purchase price and uses it person- 
ally, or allows sales representatives, sales managers, partners, corporate 
officers, or other authorized persons to use the property, for purposes in 
addition to demonstration or display. 

The property must, in fact, be used frequenUy for demonstration or dis- 
play. Mere incidental use for demonstration or display will not suffice. 
The dealer or lessor must maintain evidence substantiating the exempt 
use for examination by board auditors. 

(C) Aircraft Dealers. The use of aircraft withdrawn from inventory for 
flight instruction and personal and business use is subject to tax. Tax may 
be reported on the fair hourly rental value of such use provided the re- 
quirements of (B) above are met. 

(D) Mobile Transportation Equipment Leased While Being Held for 
Resale. If the use of mobile transportation equipment purchased under a 
resale certificate is limited to leasing the equipment, the purchaser may 
elect to pay use tax liability measured by the fair rental value if the elec- 
tion is made on or before the due date of a return for the period in which 
the equipment is first leased. The election must be made by reporting tax 
measured by the fair rental value on the return for that period. Tax must 
thereafter be paid with the return for each reporting period, measured by 
the fair rental value, whether the equipment is within or without this state. 
The election may not be revoked with respect to the equipment as to 
which it is made. 

This election is available to any purchaser who leases mobile transpor- 
tation equipment, other than a person exempt from use tax under Reve- 
nue and Taxation Code section 6352, and such purchaser may properly 
issue a resale certificate for the limited purpose of reporting use tax liabil- 
ity based on fair rental value. 

1 . Fair Rental Value. 

"Fair rental value" means the rentals required by the lease, except 
where the Board determines the rental receipts are nominal. Fair rental 
value does not include any payment made by the lessee to reimburse the 
lessor for the lessor's use tax, whether or not the amount is separately 
stated, and regardless of how the charge is designated in the lease docu- 
mentation and invoices. Lump-sum charges to the lessee will be assumed 



Page 158.4 



Register 2002, No. 23; 6-7-2002 



Title 18 



State Board of Equalization — Business Taxes 



§ 1669.5 



to include reimbursement for the lessor' s use tax whether or not any state- 
ment to that effect is made to the lessee. 

EXAMPLE: Assuming a 6 percent tax rate, if the invoice to the lessee 
states "rental $100, tax reimbursement to the lessor $6," "rental $100, 
sales and use taxes $6," or similar wording, the fair rental value is $100. 
If the invoice to the lessee states "rental $106" and makes no reference 
to reimbursement, the fair rental value is $100 ($106 divided by 1.06). 
Assuming a 6.5 percent tax rate, the fair rental value is $99.53 ($106 di- 
vided by^l .065). 

Fair rental value includes any deficiency payment required from the 
lessee on disposition of mobile transportation equipment at the termina- 
tion of an open-end lease and such payment is subject to tax. Any surplus 
rentals, however, which are returned to the lessee at the termination of an 
open-end lease may be deducted from the total fair rental value reported 
for the period in which the surplus rentals are returned. In the alternative, 
a refund may be claimed for any tax paid within the applicable statute of 
limitations period on such surplus rentals. 

Fair rental value includes any capitalized cost reduction payment, 
which is a one-time payment by the lessee at the start of the lease to re- 
duce the lessor's investment and the lessee's rentals. The payment may 
either be reported for the period in which it became due from the lessee 
or it may be reported in equal increments over the lease term. On early 
termination of such a lease, any unreported portion of the capitalized cost 
reduction payment shall be reported for the period in which termination 
occurred. 

The term "fair rental value" includes any payments required by the 
lease, including amounts paid for personal property taxes on the leased 
property, whether assessed directly against the lessee or against the les- 
sor, but does not include amounts paid to the lessor for: 

a. Collection costs, including attorney's fees, court costs, repossession 
charges, and storage fees; but tax does apply to any delinquent rental pay- 
ments, including those collected in court action; 

b. Insuring, repairing or refurbishing the leased property following a 
default; 

c. Cost incurred in defending a court action or paying a tort judgement 
arising out of the lessee's operation of the leased property, or any pre- 
miums paid on insurance policies covering such court actions or tort 
judgements; 

d. Cost incurred in disposing of the leased property at expiration or ear- 
lier termination of the lease; 

e. Late charges and interest thereon for failing to pay the rentals timely; 

f. Separately stated optional insurance charges, maintenance or war- 
ranty contracts. 

g. Personal property taxes assessed against personal property where a 
bank or financial corporation is the lessor. 

2. Tax Application. Tax applies to fair rental value for all periods dur- 
ing which the mobile transportation equipment is leased even though the 
lessee may not make the required rental payments. 

Tax on fair rental value does not apply either (a) for periods during 
which the equipment is not leased and is merely held for lease; or (b), for 
periods after the lessor has formally demanded return of the equipment 
if the lessee wrongfully retains possession of the property and is not re- 
quired to make rental payments under the lease. 

(2) Measuring Fair Rental Value. The fair rental value for property 
other than mobile transportation equipment is the amount which normal- 
ly is charged by the lender for the rental of similar property under similar 
circumstances. If the lender does not rent similar property, the rental rate 
which generally is charged by others in the area is to be used. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6092.1, 6094, 6243.1, 6244 and 6403, Revenue and Taxation Code. 

History 

1. Amendment of subsection (a)(lXD) filed 2-24-72 as an emergency; effective 
upon filing. Certificate of Compliance included (Register 72, No. 9). For prior 
history, see Register 72, No. 9. 

2. Amendment of subsections (d) and (e) filed 6-30-76; effective thirtieth day 
thereafter (Register 76, No. 27). 

3. Amendment of subsection (e)(1)(D) filed 12-29-78; effecUve thirtieth day 
thereafter (Register 78, No. 52). 



4. Amendment of subsection (e)( 1)(D) filed 6-3-83; effective thirtieth day there- 
after (Register 83, No. 23). 

5. Amendment of subsection (e)( 1 )(D) filed 8-23-85; effective thirtieth day there- 
after (Register 85, No. 34). 

6. New subsection (e) and amendment to subsections (a), (b), (c), (d), and former 
(e), re-lettered to (f), filed 6-17-91; operative 7-17-91 (Register 91, No. 35). 

7. Editorial coirection of printing error in subsection (e)(1)(D) (Register 91, No. 
35). 

8. Change without regulatory effect amending subsection (e)(1) and the EXAM- 
PLE in (f)(l)(D)(l) filed 7-1-92; operative 7-31-92 pursuant to sccfion 100, 
title 1, California Code of Regulations (Register 92, No. 28). 

9. New subsection (0( 1 )(D) 1 .g. filed 4-24-2000; operative 5-24-2000 (Register 
2000, No. 17). 

§ 1669.5. Demonstration, Display, and Use of Property 
Held for Resale-Vehicles. 

(a) Vehicle Dealers, Lessors, Manufacturers, and Distributors — In 
General. 

(1) "Vehicle." Except as used in (a)(4), the term "vehicle" as used 
herein means passenger motor vehicles, as defined in section 465 of the 
Vehicle Code, pickup trucks, and small vans. 

(2) "Lessor." The term "lessor," as used herein, means only a lessor 
whose leases are continuing sales. 

(3) Demonstration or Display. A purchaser of a vehicle under a resale 
certificate, who uses the vehicle solely for demonstration or display 
while holding it for sale in the regular course of business, is not required 
to pay tax on account of such use. 

(4) Loans to Schools, Colleges, and Veterans' Instimtions for Educa- 
tional or Training Programs. 

(A) The loan by any retailer of any tangible personal property to any 
school district for an educational program conducted by the district is ex- 
empt from the use tax. 

(B) The loan by any retailer of any motor vehicle to the California State 
Universities or the University of California for exclusive use in an ap- 
proved driver education teacher preparation certification program con- 
ducted by the state college or university is exempt from the use tax. 

(C) The loan by any retailer of a motor vehicle to be used exclusively 
for driver training in an accredited private or parochial secondary school 
in a driver education and training program approved by the State Depart- 
ment of Education as a regularly conducted course of study is exempt 
from the use tax. 

(D) The loan by any retailer of any motor vehicle to a veterans' hospi- 
tal or such other nonprofit facility or institution to provide instruction in 
the operation of specially equipped motor vehicles to disabled veterans 
is exempt from the use tax. 

(5) Donations of Vehicles. Operative January 1, 1989, vehicles with- 
drawn from resale inventory for donation to a qualified organization lo- 
cated in this state as described in paragraph (e) of Regulation 1669, (18 
CCR 1 669), are exempt from the use tax. For the period January 1 , 1 989 
through October 1 , 1 989, this exemption is available only to retailers. Ef- 
fective October 2, 1989, this exemption is available to all sellers. 

(6) Personal or Business Use. Vehicles withdrawn from resale inven- 
tory for personal or business use are subject to use tax except as provided 
in paragraph (a)(5). If the vehicle is not frequently demonstrated or dis- 
played while holding it for resale in conjunction with such business or 
personal use, the tax is measured by the purchase price of the vehicle. 

(7) Vehicles Capitalized as Fixed Assets. Except for vehicles held for 
the purpose of leasing, vehicles which are capitalized in a fixed asset ac- 
count and depreciated for income tax purposes are not held for sale in the 
regular course of business. Tax must be paid measured by the purchase 
price of such vehicles. 

(8) Registration. If a vehicle manufacturer, distributor, dealer, or les- 
sor registers a vehicle purchased for resale in a name other than that of 
the manufacturer, distributor, dealer, or lessor, while retaining title to the 
vehicle, the vehicle is not held for sale in the regular course of business, 
and the manufacturer, distributor, dealer, or lessor must pay use tax mea- 
sured by his purchase price of the vehicle. 

(9) Vehicles Used Both For Demonstration and Other Purposes. If ve- 
hicles purchased under a resale certificate are frequently demonstrated 
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or displayed while being held for sale in the regular course of business, 
and are also used partly for other purposes, tax must be paid measured 
by the fair rental value of the vehicles for the periods of other use. Such 
interspersed demonstration or display and other use may occur when a 
dealer or lessor purchases vehicles without tax paid on the purchase price 
and uses them personally, or allows vehicle salespersons, vehicle sales 
managers, partners, corporate officers, or other persons to use them for 
purposes in addition to demonstration or display. 

(10) Rental to Salespersons For Demonstration. A dealer who rents ve- 
hicles which are not mobile transportation equipment to salespersons is 
regarded as making continuing sales of the vehicles and must collect and 
pay tax on the rental receipts, unless tax has been paid measured by the 
purchase price of the vehicles. However, if the rental receipts are less 
than l/60th of the dealer's purchase price of the vehicle for each month 
of the rental, the transaction will not be considered a bona fide rental, and 
tax will be measured by l/60th of the purchase price for each month of 
such use. For the application of tax to rentals of pickup tmcks and other 
mobile transportation equipment, see Regulation 1661. 

(11) Subsequent Retail Sales. The taxability of retail sales of vehicles 
is not affected by the fact that tax has been paid previously on the pur- 
chase price, rental receipts, or fair rental value because of the use or rental 
of the vehicles. 

(12) Sales to Salespersons for Demonstration. Tax applies to sales by 
dealers to their salespersons of vehicles to be used for demonstration and 
personal use. 

(13) Presumptions. Any presumption established by this regulation 
may be rebutted only by clear and convincing evidence to the contrary. 
However, declarations after the fact are of little value as evidence be- 
cause of their self-serving nature, and will be given little weight. 

(b) New and Used Vehicle Dealers and Lessors — Specific Applica- 
tions. The following provisions apply with respect to vehicles which are 
registered in the name of the dealer or lessor, and vehicles which are not 
registered. If vehicles are registered in the name of a person other than 
the dealer or lessor, see (a)(8) above. 

( 1 ) Types of Vehicles Not Ordinarily Sold. If a vehicle dealer or lessor 
purchases under a resale certificate a new vehicle of a type which he or 
she is not franchised to sell, or does not ordinarily sell or lease as a new 
vehicle, and uses the vehicle for any purpose other than, or in addition to, 
demonstration or display, it will be presumed that the vehicle is not being 
held for sale in the regular course of business and that tax is due measured 
by the purchase price of such vehicle. 

(2) Vehicles Assigned to Vehicle Sales Personnel. When a vehicle 
dealer or lessor assigns a vehicle as a demonstrator to vehicle sales per- 
sonnel for a period not exceeding 1 2 months, it will be presumed that 
such vehicles are frequently demonstrated or displayed, and that they are 
also used partly for other purposes. Under these circumstances, the mea- 
sure of tax is the fair rental value of the vehicle for the periods of personal 
or business use which are interspersed with the demonstration or display. 
It will be further presumed that the fair rental value for such business and 
personal use is l/60th of the purchase price of the vehicle for each month 
of combined demonstration or display and use. As used here, the term 
"sales personnel" is limited to vehicle salespersons and vehicle sales 
managers, and to sole proprietors, partners, or corporate officers who di- 
rectly participate in negotiating sales. 

(3) Vehicles Assigned to Others. 

(A) When a vehicle dealer or lessor assigns a vehicle for a period not 
exceeding 12 months to employees or officers other than vehicle sales 
personnel, it will be presumed that such vehicles are frequently demon- 
strated or displayed, but less frequently than those assigned to vehicle 
sales personnel, and that they are also used for other purposes to a greater 
extent than those assigned to vehicle sales personnel. Under these cir- 
cumstances, the measure of tax is the fair rental value of the vehicle for 
the periods of personal or business use which are interspersed with dem- 
onstration or display. It will be further presumed that the fair rental value 
for such business and personal use is l/40th of the purchase price of the 
vehicle for each month of combined demonstration or display and use. 



(B) When a vehicle dealer or lessor assigns a vehicle to persons other 
than employees or officers, such as relatives or business associates, it will 
be presumed that the vehicle is not frequently demonstrated or displayed. 
Tax must be paid measured by the purchase price of such vehicles. 

(4) Vehicles Assigned For Extensive Periods of Time. It will be pre- 
sumed that any vehicle assigned for more than 12 months to one or a se- 
ries of persons for business or personal use in addition to demonstration 
or display is not held for sale in the regular course of business. Tax must 
be paid measured by the purchase price of such vehicles. If at the time the 
vehicle is assigned for such combined use the duration of the combined 
use is not known, the dealer or lessor may use either the l/40th or l/60th 
formula, as appropriate, to report use tax liability until the period of com- 
bined use exceeds 1 2 months. At that time he or she must report and pay 
tax on the difference between the purchase price of the vehicle and the 
measure of tax previously reported with respect to the vehicle under the 
formula. 

(5) Unassigned Demonstrators. If no use is made of vehicles pur- 
chased under a resale certificate, other than demonstration or display 
while holding them for sale in the regular course of business, no tax liabil- 
ity arises. Such vehicles generally are not assigned to any individual. 
However, if such vehicles are registered in the name of the dealer, it will 
be presumed that they are used for other purposes in addition to demon- 
stration or display. Under these circurnstances, the measure of tax is the 
fair rental value of the vehicle for the periods of personal or business use 
which are interspersed with the demonstration or display. It will be fur- 
ther presumed that the fair rental value for such other use is l/40th of the 
purchase price of the vehicle for each month of combined demonstration 
or display and use. 

(6) Customer Loan Vehicles. If the use of a vehicle purchased under 
a resale certificate is limited to the loan, but not the rental, of the vehicle 
to customers while they are awaiting delivery of vehicles purchased or 
leased from the dealer, or while their vehicles are being repaired by the 
dealer, the measure of tax is the fair rental value of the vehicle for the du- 
ration of each loan so made. The fair rental value is the amount for which 
the dealer rents similar vehicles for similar periods to persons who are not 
customers awaiting delivery of vehicles purchased or leased from the 
dealer or being repaired by the dealer. If the dealer does not rent vehicles 
under such circumstances, the fair rental value is the amount for which 
other dealers in the area rent similar vehicles for similar periods to per- 
sons who are not customers awaiting delivery of vehicles purchased or 
leased from the other dealers or being repaired by the other dealers. 

If a lessor loans a vehicle to a lessee while the lessee is awaiting deliv- 
ery of the leased veliicle, or wliile the leased vehicle is being repaired, and 
the regular lease payments continue to accrue during the period of the 
loan, the regular lease payments will be considered to cover the use of the 
substitute loan vehicle. No additional tax beyond the tax measured by the 
regular lease payments will be due as a result of the loan. 

(7) Other Loans of Vehicles. If a vehicle dealer or lessor removes a ve- 
hicle from resale inventory and loans it to persons other than those speci- 
fied in (b)(6) above, and the vehicle is not frequently demonstrated or dis- 
played, tax must be paid measured by the purchase price of the vehicle, 
unless the loan is of such short duration as to constitute only incidental 
use. If the loan constitutes only incidental use, preceded and followed by 
frequent demonstration or display, the measure of tax is the fair rental 
value of the vehicle for the period of such use as fair rental value is de- 
fined in (b)(6) above. A loan for a period of 30 days or less will be consid- 
ered incidental use. Periods during which a vehicle is leased, pursuant to 
leases which constitute continuing sales, will be regarded as periods 
equivalent to periods of demonstration and display. 

(c) Vehicle Manufacturers and Distributors — Specific Applications. 

(1) Vehicles Assigned For Extensive Periods of Time. It will be pre- 
sumed that any vehicle assigned for more than 12 months to one or a se- 
ries of persons for business or personal use in addition to demonstration 
or display, or assigned for more than 12 months to "pool service," is not 
held for sale in the regular course of business. Tax must be paid by man- 
ufacturers measured by the purchase price of tangible personal property 
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used to manufacture the vehicle, and tax must be paid by distributors 
measured by their purchase price of the vehicle. 

(2) Vehicles Assigned For Limited Periods of Time. It will be pre- 
sumed that any vehicle assigned to one or a series of employees or other 
persons for a period of time not exceeding 1 2 months in the aggregate is 
frequently demonstrated or displayed and that it is also used partly for 
other purposes. This same presumption will be made with respect to any 
vehicle registered in the name of the manufacturer or distributor, and any 
vehicle placed for a period of time not exceeding 12 months in a "pool" 
from which vehicles are assigned to various employees or loaned for 
short intervals to television studios, visiting dignitaries, automotive mag- 
azine editors, etc. Under these circumstances, the measure of tax is the 
fair rental value of the vehicle for the periods of personal or business use 
which are interspersed with the demonstration or display. It will be fur- 
ther presumed that the fair rental value for such personal or business use 
is l/40th of the "net dealer price" of the vehicle for each month of such 
combined use. Since manufacturers' and distributors" sales personnel 
demonstrate vehicles less frequently than dealers' or lessors' sales per- 
sonnel, no distinction is made in this presumption between sales person- 
nel and others. 

"Net dealer price" is the factory selling price to dealers, including op- 
tional extra cost equipment, before any discounts or rebates. It also in- 
cludes federal excise tax, but it does not include destination, handling, 
and other charges. 

Appendix 

In determining l/40th or l/60th of the purchase price of vehicles, the 
following schedule may be used: 



Purchase Price 

of Vehicle 
900 to $1,500 

to 

to 

to 

to 

to 

to 



1,500 
2,100 
2,700 
3,300 
3,900 
4,500 
5,100 
5,700 
6,300 
6,900 
7,500 
8,100 



to 
to 
to 
to 
to 
to 



2,100 
2,700 
3,300 
3,900 
4.600 
5.100 
5.700 
6,300 
6,900 
7,500 
8,100 
8,700 



Median 
Cost 

$1,200 
1,800 
2,400 
3,000 
3,600 
4,200 
4,800 
5,400 
6,000 
6,600 
7,200 
7,800 
8,400 



l/40th 

$ 30 

45 

60 

75 

90 

105 

120 

135 

150 

165 

180 

195 

210 



l/60th 

$ 20 

30 

40 

50 

60 

70 

80 

90 

100 

110 

120 

130 

140 



NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6094, 6244 and 6403, Revenue and Taxation Code. 

History 

1. New section filed 7-30-76; effective thirtieth day thereafter (Register 76, No. 
27). 

2. Editorial correction of subsection (a)(4)(B) filed 9-6-83 (Register 83, No. 37). 

3. New subsection (a)(5) and renumbering of existing subsections (a)(5) through 
(a)(12) to (a)(6) through (a)(13) respectively filed 6-19-91; operative 7-19-91 
(Register91,No. 38). 

§ 1670. Gifts, Marketing Aids, Premiums and Prizes. 

(a) Gifts. Persons who make gifts of property to others are the consum- 
ers of the property and the tax applies with respect to the sale of the prop- 
erty to such persons. 

(b) Marketing Aids. The tax applies to sales of advertising material, 
display cases, counter display cards, racks, and other similar marketing 
aids to persons acquiring such property for use in selling other property 
to customers. A marketing aid is deemed to be "sold" if a consideration 
at least equivalent to 50 percent of the purchase price of the aid is ob- 
tained from the customer, either by the making of a separate charge or by 
increasing the regular sales price of other merchandise sold to the cus- 
tomer and delivered with the marketing aid. 

Manufacturers or others who provide marketing aids to persons en- 
gaged in selling their products without obtaining reimbursement equiva- 
lent to 50 percent of the purchase price of the aid are deemed to be the 
consumers of the property provided. In such case the sales tax applies to 
the sale to or the use tax applies to the use by the manufacturer or other 



person purchasing the aid for distribution whether it is delivered directly 
to the person engaged in selling its product or is delivered to a distributor, 
wholesaler, or jobber for redelivery to such person with "deal merchan- 
dise." Distributors, wholesalers, or jobbers are the retailers of aids which 
they "sell" to persons engaged in marketing their products. 

(c) Premium Delivered With Goods Sold. When a person delivers tan- 
gible personal property as a premium together with other merchandise 
sold, and the obtaining of the premium by the purchaser is certain and not 
dependent upon chance or skill, the tran.saction is a sale of both articles. 
Tax applies to the gross receipts received from the purchaser for the 
goods and the premium except when the premium is delivered along with 
a food product for human consuinption or other exempt item. In such case 
tax applies to the gross receipts from the sale of the premium, which will 
be regarded as the cost of the premium to the retailer, in the absence of 
any evidence that the retailer is receiving a larger sum. If there is no such 
evidence, and if sales tax or use tax has been paid measured by the sale 
price of the premiums to the retailer, no further tax is due. 

(d) Prizes. The operator of a game who delivers a prize to each custom- 
er is regarded as the retailer of the merchandise delivered as prizes, and 
the tax applies to the operator's total gross receipts. The awarding of such 
prizes is not regarded as dependent upon chance or skill, inasmuch as the 
customer for each game played is certain to receive a prize. Similarly, the 
tax applies to the entire receipts from operators of "grab bag" concessions 
by which the customer always receives some tangible personal property. 
If the prize consists of a food product, the tax does not apply. 

An operator who delivers both food items and nonfood items as prizes 
may take a deduction of that percentage of his total receipts which equals 
the percentage of the cost to him of the food items to the total cost to him 
of all merchandise purchased for delivery as prizes. 

The operator of a game who awards property as a prize the winning of 
which depends upon chance or skill is the consumer of the property and 
tax applies with respect to the sale to or the use of the property by the op- 
erator. 

NOTE: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 6007-6009, 6015 and 6365, Revenue and Taxation Code. Charitable Or- 
ganizations, see Regulation 1570. 
Exemption Certificates, see Regulation 1667. 
"Free" Meals, see Regulation 1603. 

History 

1. Amendment and renumbering of former Section 2072 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

2. Amendment of subsections (c) and (e) filed 12-29-78; effective thirtieth day 
thereafter (Register 78, No. 52). 

3. Amendment filed 12-6-79; effective thirtieth day thereafter (Register 79, No. 
49). 

4. Repealer of former subsections (b) and (f), relettering and amendment of former 
subsection (c) to subsection (b), and relettering of former subsections (d) and 

(e) to subsections (c) and (d) filed 12-29-88; operative 1-28-89 (Register 89. 

No. 2). 

§ 1671. Trading Stamps and Related Promotional Plans. 

(a) Introduction. A variety of sales promotion plans involving pre- 
miums are in use by retailers. Common to these plans are some indicia 
furnished by the retailer to his customers based on the amount of pur- 
chases. Examples of such indicia are trading tamps, coupons, tickets and 
cash register tapes. Given quantities of indicia are surrendered by the cus- 
tomer in exchange for the premium, (b) Description of Plans. For the pur- 
poses of this ruling, these plans may be divided into three types, as fol- 
lows: 

(1 ) At or near the time of making the same the retailer incurs expense 
with relation to the premium by paying a third party, which third party 
assumes the obligation to furnish the premium to the retailer's customer. 
The retailer's payment to the third party is not dependent on his customer 
subsequently surrendering the indicia in exchange for the premium. 

(2) The retailer incurs no expense with relation to the premium until 
such time as the customer obtains the premium. The retailer purchases 
the premium and delivers it to his customer in exchange for the required 
quantity of indicia. 
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(3) The retailer incurs no expense with relation to the premium until 
about the customer obtains the premium. A third party delivers the pre- 
mium to the customer in exchange for the required quantity of indicia. 
The retailer pays the third party on an agreed basis related to premium 
merchandise delivered to the customer by the third party. 

The typical trading stamp plan falls under (1 ) above. The typical cash 
register tape plan falls under (2) or (3) above. 

(c) Cash Discounts Generally. Cash discounts allowed and taken on 
taxable retail sales may be excluded from the measure of the tax. The pro- 
motion plans described above constitute cash discounts. The cash dis- 
count is allowed by the retailer and taken by the customer at the time the 
retailer incurs the expense with relation to the premium. 

(d) Plan Described in (b)(1). 

( 1 ) Cash Discount. The retailer is entitled to a cash discount deduction 
at the time he pays the third party who undertakes to redeem the indicia 
used in the plan. The amount of the cash discount shall be computed on 
the basis of the amount the retailer pays to the third party for the indicia. 
See paragraph (g) below for proration of cash discount where retailer's 
sales are not all taxable. 

(2) Sale of Premium. The delivery of premium merchandise in ex- 
change for a prescribed number of units of indicia used in this type of plan 
constitutes a taxable retail sale of the premium merchandise by the person 
delivering the merchandise (assuming that the premium merchandise is 
of a kind the retail sale of which is subject to tax). The selling price is the 
average amount paid to the third party by its customers for the indicia sur- 
rendered in exchange for the premiums. 

(e) Plan Described in (b)(2). 

(1) Cash Discount. The retailer incurs the expense with relation to the 
premium at the time he dehvers the premium to his customer. The retailer 
is entitled to a cash discount deduction at the time he delivers the pre- 
mium to his customer. The amount of the cash discount deduction shall 
be the selling price of the premium as determined by paragraph (e)(2) be- 



low. Since the cash discount relates to the previous sales on which indicia 
of some kind were issued to customers and which indicia are surrendered 
in exchange for the premium, the retailer is not entitled to the full cash 
discount deduction unless the previous sales on which indicia were is- 
sued were all taxable retail sales. Where some, but less than all, of such 
previous sales were taxable retail sales the retailer shall be allowed a por- 
tion of the cash discount as a deduction. See paragraph (g) below. 

(2) Sale of Premium. The delivery of premium merchandise by the re- 
tailer to his customer in exchange for a prescribed number of units of indi- 
cia constitutes a taxable retail sale of the premium merchandise (assum- 
ing that the premium merchandise is of a kind the retail sale of which is 
subject to tax). The selling price is the sales price to the retailer of the pre- 
mium merchandise. 

(f) Plan Described in (b)(3). 

( 1 ) Cash Discount. If a third party delivers the premium to the custom- 
er and the retailer pays such third party on an agreed basis related to pre- 
mium merchandise delivered to the customer by the third party, the retail- 
er is entitled to a cash discount deduction for the reporting period in 
which he pays the third party. The amount of the cash discount is the 
amount of the payment to the third party. 

If the retailer's sales are not all taxable retail sales, there must be a pro- 
ration of the cash discount. See paragraph (g) below. 

(2) Sale of Premium. The delivery of premium merchandise by a third 
party to a retailer' s customer in exchange for a prescribed number of units 
of indicia is a taxable retail sale (assuming the premium merchandise is 
of a kind the retail sale of which is subject to tax). The selling price is the 
amount received by the third party. 

(g) Proration of Cash Discount Between Taxable and Exempt Transac- 
tions. If the retailer makes taxable sales and also engages in exempt trans- 
actions (for example, sales of food or services such as dry cleaning), and 
issues indicia on both taxable and exempt transactions, the cash discount 
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must be prorated between taxable and exempt transactions and the cash 
discount deduction on his sales lax return may be taken only for cash dis- 
counts on taxable sales. In making tax returns, the retailer may use the 
following formula to determine the proration of cash discounts to taxable 
sales: 

Taxable sales of the current reporting period on which indicia are is- 
sued divided by all transactions of the current reporting period on which 
indicia are issued. 

If upon audit this formula is shown to produce an incorrect proration, 
an appropriate determination or refund will be made. 
NOTH: Authority cited: Section 70.*il, Revenue and Taxation Code. Reference: 
Sections 6006, 60 11, 6012, Revenue and Taxation Code. Tax reimbursement on 
discounts, effect of collecting, see Regulation 1700 (2100 Unrevised Series). 

History 

1. Amendment and renumbering of former Section 2073 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. Kditorial eorrection of subsection (e)(1) (Register 7 1 , No. 4). 3. Amendment of 
subsections (d)(2), (e)(2), (f)(2) and (g) filed 1-19-79; effective thirtieth day 
thereafter (Register 79, No. 3). 

3. Amendment of subsections (d)(2), (e)(2), (f)(2) and (g) filed 1-1 9-79; effective 
thirtieth day thereafter (Register 79, No. 3). 

§ 1671.1. Discounts, Coupons, Rebates, and Other 
Incentives. 

(a) In General. Retailers often engage in marketing and sales programs 
in which they issue coupons or other indicia to their customers that entitle 
the customers to a reduction in the amount they are required to pay for 
products sold by the retailers. Manufacturers, vendors, and other third 
parties often engage in various programs that result in credits or pay- 
ments made to retailers with respect to a retailer' s taxable sale of products 
to an end-use customer. These payments and credits include, but are not 
limited to, purchase and cash discounts, coupon reimbursements, ad or 
rack allowances, buy-downs, scanbacks, voluntary price reductions and 
other incentives, promotions, and rebates. Under certain conditions, pay- 
ments received by the retailer in the form of rebates or other types of pay- 
ments or credits for products sold at retail are included in the retailer's 
gross receipts or sales price from the sale of the product. 

(b) Discounts. 

(1) Cash discounts are offered by a retailer to its customer for prompt 
payment by that customer. If the customer makes prompt payment and 
takes the discount, the retailer' s gross receipts are reduced by the amount 
of the discount. Cash discounts allowed and taken on sales are excluded 
from gross receipts. If, however, the customer does not make prompt 
payment, the retailer's gross receipts are the amount billed. Generally, 
discounts provided to customers utilizing a grocery store discount club 
card are regarded as cash discounts or retailer coupons. 

(2) Purchase discounts are given by a manufacturer and/or wholesaler 
to a vendor (i.e., a retailer) based upon the amount of prior or future pur- 
chases by that vendor. These discounts are regarded as trade discounts 
and are excluded from gross receipts as they are based on the number of 
products the retailer purchased from the manufacturer and/or wholesaler 
and not the number of products sold by the vendor at retail. Agreements 
wherein the retailer agrees to sell the products at a target price for a period 
of time are also "purchase discounts" and excluded from gross receipts 
when the discount is based on the number of products purchased by the 
vendor. The rebates received either directly from the manufacturer or 
from the wholesaler are not subject to tax since they are tied to the retail- 
er's wholesale purchases of the products, not to the number of retail sales 
made at the target price. 

(3) Ad or rack allowances are contractual agreements usually between 
a manufacturer and the retailer to advertise a product, or to give that prod- 
uct preferential shelf space. Ad or rack allowances are also known as 
"Local Pay," "Display Shelf Payments," or something similar. Such al- 
lowances are not related to the retail sale of the underlying product and 
are excluded from gross receipts. Generally, payments to a grocery store 
retailer pursuant to discounts offered through a grocery store discount 
club card are regarded as ad or rack allowances. 



(4) Retailer coupons are issued by a retailer in paper or paperless form. 
When presented to the retailer by the customer, they entitle the customer 
to buy tangible personal property at a certain amount or percentage off 
the advertised selling price. Although the coupons are presented to the 
retailer to receive a reduction in the selling price, retailer coupons do not 
result in compensation from a third party. If the customer has not paid any 
consideration for the coupon, e.g., a coupon clipped from a magazine or 
newspaper, the coupon represents a true price reduction resulting in a 
corresponding reduction in the retailer's gross receipts from the sale. If, 
however, the customer has previously given compensation to the retailer 
for the coupon, e.g., the coupon was purchased as part of a coupon book- 
let sold by the retailer to the customer, the pro rata share of the cost of the 
booklet represented by the purchase for which the coupon was given 
must be included in gross receipts. 

(5) Manufacturer coupons are paper or paperless coupons funded by 
the manufacturer that customers can utilize at the time of purchasing the 
manufacturer's product, thus entitling customers to a certain amount or 
percentage off the advertised selling price. These coupons are generally 
identified as "manufacturer coupons" and include retailer reimburse- 
ment terms that must be followed by retailers in order to redeem the cou- 
pons. Amounts paid by a manufacturer to a retailer to reimburse the re- 
tailer for the value of the manufacturer coupon are included in the 
retailer's gross receipts. The retailer may, by contract, charge the custom- 
er sales tax reimbursement on the amount paid by the manufacturer. 
When a retailer charges such reimbursement, the amount on which the 
reimbursement is charged is fully disclosed to the customer through the 
customer's utilization of the manufacturer coupon. 

(c) Rebates and Incentives. 

(1) Definitions. For purposes of this subdivision (c) only, the follow- 
ing definitions shall apply: 

(A) "Discount" means a reduction in the amount of consideration the 
customer is required to provide in order to purchase the tangible personal 
property from a retailer as a result of third-party consideration promised 
to or received by the retailer. 

(B) "Retailer's vendor" means a person who sells tangible personal 
property for resale directly to the retailer. 

(C) Operative October 1 , 2007, "third party" means a person other than 
the retailer or the retailer's customer, such as a manufacturer or retailer's 
vendor. 

(2) Rebates Issued Directly to Customers. Manufacturers engage in 
promotional programs in which they offer product rebates directly to the 
retailer' s customers following their purchase of the manufacturer' s prod- 
ucts. To receive the product rebate, customers are generally required to 
submit a rebate application form along with any required documentation 
(e.g., sales receipt) to the manufacturer or manufacturer's representative 
directly or through the retailer. Once the rebate form and required docu- 
ments are processed and accepted, the manufacturer or the manufactur- 
er' s representative will issue the customer a rebate check. Rebates checks 
issued by manufacturers directly to the retailer's customers are not part 
of the retailer's gross receipts. In this situation, the customer pays the re- 
tailer the full selling price and receives a subsequent rebate directly from 
the manufacturer. 

(3) Rebates and Incentives Issued to Retailers. Retailers engage in re- 
bate and incentive programs with manufacturers or other third parties 
that result in additional revenue for the retailer when certain conditions 
are satisfied. These are transactions involving buy-down programs, 
markdowns, discounts, coupons, rebates, and other price reductions. 
These rebate and incentive programs are also known as "Buy-Down Re- 
bates," "Voluntary Price Reductions," "Promotions," "Flex" (Flex Ex- 
tensions), "Coupon Redemptions," "Scanbacks," "Instant Rebates," or 
by a similar name. 

(A) Operative October 1, 2007, when a retailer enters into an oral or 
written contract with a manufacturer or other third party that requires, on 
a transaction-by-transaction basis, a specific reduction in the retailer's 
selling price of specified products in exchange for a certain payment of 
a like amount from the contracting party (e.g., a payment that is not con- 
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tingent upon selling a particular amount of the specified products), such 
payments received by the retailer are part of the taxable gross receipts or 
sales price of the sales. For purposes of this subdivision, it is rebuttably 
presumed that any consideration received by retailers from third parlies 
related to promotions for sales of specified products is subject to tax until 
the contrary is established. The types of documentation that will general- 
ly rebut this presumption include, but are not limited to, the following: 

1 . A copy of an agreement or contract between the retailer and a third 
party that requires the retailer to give specified products preferential shelf 
space or to display the products in specific areas o\' the retailer's estab- 
lishment in exchange for the payment received. 

2. A copy of an agreement or contract between the retailer and a third 
party that provides the retailer with an advertising allowance, equal to or 
in excess of the payment received, when the retailer advertises the third- 
party's products. 

3. A copy of an agreement or contract between the retailer and a third 
party that provides that the retailer will only receive the payment if the 
retailer sells a certain quantity of the products within a specified price 
range during a particular period, or if the retailer purchases a certain 
quantity of the products during a particular period. 

4. In the absence of a written agreement or contract, the retailer may 
use any verifiable method of establishing that the consideration received 
from the third party was not subject to tax, such as a signed and dated let- 
ter or other type of documentation provided by the third party, subse- 
quent to the contract or agreement, verifying that the payment received 
was not paid pursuant to a contract requiring a reduction in the selling 
price of specified products on a transaction-by-transaction basis. 

(B) Operative October 1, 2007, for purposes of this subdivision, when 
a retailer contracts with its customer for the addition of sales tax reim- 
bursement to the gross receipts of tangible personal property sold at re- 
tail, or when a retailer is obligated to collect use tax measured by the sales 
price, the retailer is required to disclose to the customer the amount upon 
which sales tax reimbursement or use tax is collected, including the 
amount of any taxable discounts, rebates, or incentives offered or paid to 
the retailer by third parties. The retailer may show the amount upon 
which sales tax reimbursement or use tax is collected on the customer's 
sales receipt, sales invoice, or other proof of sale. When applicable, the 
retailer may also post on its premises in a location visible to the customer, 
or in an advertisement or other printed material directed to customers, a 
notice to the effect that "tax" will be added to the selling price of all items, 
including the amount of any taxable discounts, rebates, or incentives of- 
fered or paid to the retailer by third parties. 

A retailer that does not disclose the amount of any taxable discounts, 
rebates, or incentives upon which sales tax reimbursement is collected, 
is in violation of the provisions of Regulation 1700, Reimbursement for 
Sales Tax. A retailer obligated to collect the use tax that does not disclose 
the amount of any taxable discounts, rebates, or incentives is in violation 
of the provisions of Regulation 1 686, Receipts for Tux Paid to Retailers. 

(d) Examples. 

( 1 ) The following are examples of transactions where the value of the 
coupon or discount is part of the retailer's gross receipts (or sales price 
if subject to use tax) from the sale of the product: 

(A) Customer clips a coupon out of a newspaper and presents it to the 
retailer at the time of sale to receive a discounted price on the product pur- 
chased. The coupon indicates "Manufacturer Coupon." Since the 
manufacturer will compensate the retailer for the amount of the price re- 
duction and the customer presents a manufacturer coupon to the retailer, 
the value of the coupon is included in the retailer's gross receipts. 

(B) Coupon on dog food bag indicates $2 off at register. The coupon 
also indicates "payable by Big Bad Dog Food Co. (BBDF Co.)" or "All 
promotional costs paid by BBDF Co." The store clerk removes the cou- 
pon from the dog food bag and enters the amount of the discount into the 
register. The discount is included in the retailer's gross receipts. 

(C) Retailer provides its customers with a coupon discount booklet 
containing coupons accepted by the retailer during sales periods. The 
booklet includes coupons identified as "manufacturer coupons" and re- 



tailer coupons. Customers remove the coupons from the booklet and 
present them to the checkout clerk. The value of the coupons identified 
as "manufacturer coupons" is included in the retailer's gross receipts. 
The value of the retailer coupons, however, would generally not be in- 
cluded in the retailer's gross receipts. 

(D) Retailer offers a grocery store discount club card. The customer 
uses the club card when purchasing various products. The customer also 
presents manufacturer coupons to the store clerk that are scanned along 
with the club card. Although the price reductions associated with the club 
card are not part of the retailer's gross receipts, the value of the manufac- 
turer coupons is included in gross receipts. 

(2) The following are examples of transactions where rebate or incen- 
tive payments are part of the retailer's gross receipts (or sales price if sub- 
ject to use tax) from the sale of the product: 

(A) The retailer purchases dog food from a distributor, a separate legal 
entity from the manufacturer (BBDF Co.). No coupon is present on the 
dog food bag. However, a display notice indicates that a $2 "price reduc- 
tion is made possible by BBDF Co." Since the retailer agrees to reduce 
the selling price of the product in exchange for an offsetting reimburse- 
ment from the distributor, the discounted amount is included in the retail- 
er's gross receipts. 

(B) The retailer maintains an online sales Web site. The retailer enters 
into buy-down programs with manufacturers in which the manufacturers 
require the retailer to offer their products at a reduced price. When the 
customer purchases a discounted product, the customer' s invoice lists the 
selling price less the amount of the manufacturer's discount. The amount 
of the discount is subject to tax. 

(C) Retailer purchases cosmetic products directly from the manufac- 
turer. The manufacturer and retailer enter into a buy-down program in 
which the retailer is required to reduce the selling price of the manufac- 
turer's products. In turn, the manufacturer agrees to compensate the re- 
tailer for the amount of the price reduction. The rebate revenue is in- 
cluded in the retailer's gross receipts. 

(D) A cola distributor enters into graduated rebate agreements with re- 
tailers that entitle the retailers to reimbusement from the distributor based 
on the number of 12-packs of cola the retailers sell at a required dis- 
counted price during the month of July. The amount of the sales discount 
is dictated by the distributor as follows: A participating retailer is certain 
to receive 50 cents for every 1 2-pack of cola the retailer sells in July at 
the required discounted price. However, after surpassing a minimum 
threshold of 1 2-pack units sold, the retailer will receive an additional 50 
cents for each additional 1 2-pack sold over the threshold minimum. At 
the end of the promotional period, after verifying the number of 1 2-pack 
units sold, the distributor issues a rebate check to the participating retail- 
er. Only the certain payment of 50 cents for every 1 2-pack of cola the 
retailer sells in July at the required discounted price is subject to tax. To 
the extent the retailer receives additional rebates for exceeding the mini- 
mum threshold, such contingent rebates are not subject to tax. 

(3) The following are examples of transactions where the value of the 
coupon or discount is not included in the retailer's gross receipts (or sales 
price if subject to use tax) from the sale of the product: 

(A) Retailer has store discount coupons printed in newspaper adver- 
tisements. The customers present the coupons when purchasing the ad- 
vertised products. The retailer's coupon is not a third-party coupon, nor 
is the retailer reimbursed for the amount of the discount. Although the 
customers may present a coupon to the retailer, the amount of the dis- 
count is not included in the retailer's gross receipts. 

(B) Retailer advertises a special promotional sale to a specific custom- 
er base. Qualifying customers are mailed a 25% discount coupon they 
may use on the last Tuesday of the month. Tlie customers are required to 
bring the coupon to the store during the promotional period in order to 
receive a discount on their purchases. The retailer is not reimbursed by 
a third party for the discounted amount. The discounts provided to the re- 
tailer's customers qualify as nontaxable discounts. 

(C) Retailer offers a "double discount" for certain manufacturer cou- 
pons used by customers. The customers present a manufacturer coupon 
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offering $1 off the purchase of a specific healthcare product. In turn, the 
retailer also allows an additional $1 off the selling price of the healthcare 
product. Although the value of the reimbursable manufacturer coupon is 
included in the amount subject to tax, the retailer' s additional $ 1 discount 
qualifies as a nontaxable discount. 

(4) The following are examples of transactions where rebate and in- 
centive payments are not included in the retailer's gross receipts (or sales 
price if subject to use tax) from the sale of the product: 

(A) A cola distributor enters into written agreements with retailers that 
entitle the retailers to compensation from the distributor based on the 
number of 1 2-packs of cola the retailers sell during the month of July. 
The retailers retain copies of the agreements. The retailers may or may 
not reduce the selling price of the 1 2-packs. At the end of the promotional 
period, the distributor issues rebate checks to the participating retailers. 
Given the retailers can document there was no requirement to reduce the 
selling price of the product, the additional revenue is not included in the 
retailers' gross receipts. 

(B) A manufacturer enters into written agreements with retailers to ad- 
vertise the manufacturer's products and to provide the products preferen- 
tial shelf space. Retailers that agree to the manufacturer's terms receive 
compensation from the manufacturer at the end of the promotional peri- 
od. Assuming the retailers can document that the agreements were not 
based on a selling price reduction, the payments from the manufacturer 
are not included in the retailers' gross receipts. 

(C) A retailer's vendor agrees to discount the retailer's November pur- 
chases of Christmas products by 20% if the retailer's total sales for Octo- 
ber exceed a specific amount. The retailer increases its purchases during 
October, gives the products preferential shelf space and advertises the 
products at 10% off. Although the retailer reduced the selling price of the 
products, a price reduction was not a condition of the agreement. The re- 
tailer retains documentation to support this fact. The discount is a reduc- 
tion to the retailer's cost of good sold, not additional gross receipts. 

(D) A manufacturer's representative enters into an agreement with a 
retailer that entitles the retailer to compensation from the manufacturer 
if the retailer's sales of the manufacturer's hair and skin care products ex- 
ceed a specific amount during the month of June. The retailer offers the 
products at a reduced price and provides the hair care products with pref- 
erential shelf space. The retailer's sales for June exceed the specified 
amount and the manufacturer issues a check to the retailer, as agreed. The 
rebate payment is not subject to tax. 

(E) A retailer buys products from either a wholesaler or the manufac- 
turer of products. Retail sales of these products are generally subject to 
tax. The product manufacturer and/or the wholesaler enters into an agree- 
ment with the retailer for a rebate, based upon the number of products the 
retailer purchases from either the manufacturer or the wholesaler, if the 
retailer agrees to sell the products at a "target" price for a specified peri- 
od. Typically, a target price is used to establish a general price range for 
a particular geographic area or demographic market. The rebates re- 
ceived either directly from the manufacturer or from the wholesaler are 
not subject to tax since they are tied to the retailer's wholesale purchases 
of the products, not to the number of retail sales made at the target price. 

(F) During a routine audit of the retailer's books and records, the retail- 
er is asked to provide documentation to support its nontaxable treatment 
of the revenue received; however, the retailer does not have sufficient 
documentation to support its reporting of the transactions in question. To 
verify that the revenue received from the manufacturer was not part of 
gross receipts, the retailer sends a letter to the manufacturer requesting 
that the manufacturer verify that the payment received under their 
promotional agreement was not paid pursuant to a contract requiring the 
retailer to reduce the selling price of their products. The manufacturer 
signs and dates the letter verifying this fact and returns it to the retailer. 
No concerns regarding the authenticity of the letter exist. Since the subse- 
quent verification establishes that the rebate revenue was not paid in ex- 
change for a required reduction to the retailer" s selling price of the 



manufacturer's products, the revenue is not part of the retailer's gross re- 
ceipts. 

(5) The following are examples of transactions involving payments by 
automobile manufacturers to automobile dealers or end-use customers 
with respect to the sale or lease of automobiles. 

(A) An automobile manufacturer provides a customer with a $1,000 
rebate upon the purchase of a specific automobile. Rather than receive 
payment from the manufacturer, the customer assigns the rebate to the 
dealer, who in turn applies the amount of that rebate toward the custom- 
er's payment for the vehicle. The $1,000 payment by the manufacturer 
is part of the dealer's gross receipts, since the rebate is provided to the 
customer who uses the rebate amount to partially satisfy that customer's 
total payment obligation to the dealer. The $ 1 ,000 rebate does not consti- 
tute a reducfion in the retailer's gross receipts as a retailer's coupon, cash 
discount, purchase discount, or otherwise. 

(B) An automobile dealer receives a $500 incentive from the automo- 
bile manufacturer for every vehicle sold of a specific model in a given 
period. The manufacturer does not have an oral or written contract requir- 
ing the dealer to sell the specific model at a reduced price. The selling 
price is based solely on the dealer's discrefion. Under these facts, the 
$500 payment by the manufacturer is not part of the dealer's gross re- 
ceipts since the manufacturer does not require a reduction in the retail sel- 
ling price of the vehicle. The $500 incentive instead constitutes a reduc- 
tion in the dealer's cost of goods sold. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 601 1 and 6012, Revenue and Taxation Code. 

History 
1. New section filed 6^1-2007; operative 7-4-2007 (Register 2007, No. 23). 



Article 17. 



Payment and Collection of Use 
Tax 



§ 1683. "Engaged in Business." 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6023, Revenue and Taxation Code. 

History 

1. Renumbering and amendment of former Section 2083 filed 1-19-71; effective 
thirtieth day thereafter (Register 71, No. 4). For history of former section, see 
Register 65, No. 19. 

2. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 1684. Collection of Use Tax by Retailers. 

(a) Retailers Engaged in Business in State. Retailers engaged in busi- 
ness in this state as defined in Section 6203 of the Revenue and Taxation 
Code and making sales of tangible personal property, the storage, use, or 
other consumpfion of which is subject to the tax must register with the 
Board and, at the time of making the sales, or, if the storage, use or other 
consumpfion of the tangible personal property is not then taxable, at the 
time it becomes taxable, collect the tax from the purchaser and give the 
purchaser a receipt therefor. 

Any retailer deriving rentals from a lease of tangible personal property 
situated in this state is a "retailer engaged in business in this state" and 
is required to collect the tax at the time rentals are paid by his lessee. 

The use of a computer server on the Internet to create or maintain a 
World Wide Web page or site by an out-of-state retailer will not be con- 
sidered a factor in determining whether the retailer has a substantial nex- 
us with California. No Internet Service Provider, On-line Service Pro- 
vider, internetwork communication service provider, or other Internet 
access service provider, or World Wide Web hosfing services shall be 
deemed the agent or representafi ve of any out-of-state retailer as a result 
of the service provider maintaining or taking orders via a web page or site 
on a computer server that is physically located in this state. 

A retailer is not "engaged in business in this state" based solely on its 
use of a representafive or independent contractor in this state for purposes 
of performing warranty or repair services with respect to tangible person- 
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al property sold by the retailer, provided that the ultimate ownership of 
the representative or independent contractor so used and the retailer is not 
substantially similar. For purposes of this paragraph, "ultimate owner" 
means a slock holder, bond holder, partner, or other person holding an 
ownership interest. 

(b) Convention and Trade Show Activities. For purposes of this subdi- 
vision, the term "convention and trade show activity" means any activity 
of a kind traditionally conducted at conventions, annual meetings, or 
trade shows, including, but not limited to, any activity one of the purposes 
of which is to attract persons in an industry generally (without regard to 
membership in the sponsoring organization) as well as members of the 
public to the show for the purpose of displaying industry products or to 
stimulate interest in, and demand for, industry products or services, or to 
educate persons engaged in the industry in the development of new prod- 
ucts and services or new rules and regulations affecting the industry. 

Except as provided in this paragraph, a retailer is not "engaged in busi- 
ness in this state" based solely on the retailer's convention and trade show 
activities provided that: 

( 1 ) For the period commencing on January 1 , 1 998 and ending on De- 
cember 3 1 , 2000, the retailer, including any of his or her representatives, 
agents, salespersons, canvassers, independent contractors, or solicitors, 
does not engage in those convention and trade show activities for more 
than seven days, in whole or in part, in this state during any 12-month 
period and did not derive more than ten thousand dollars ($10,000) of 
gross income from those activities in this state during the prior calendar 
year; 

(2) For the period commencing on January 1 , 200 1 , the retailer, includ- 
ing any of his or her representatives, agents, salespersons, canvassers, in- 
dependent contractors, or solicitors, does not engage in those convention 
and trade show activities for more than fifteen days, in whole or in part, 
in this state during any 1 2-month period and did not derive more than one 
hundred thousand dollars ($100,000) of net income from those activities 
in this state during the prior calendar year. 

A retailer coming within the provisions of this subdivision is, howev- 
er, "engaged in business in this state," and is liable for collection of the 
applicable use tax, with respect to any sale of tangible personal property 
occurring at the retailer's convention and trade show activities and with 
respect to any sale of tangible personal property made pursuant to an or- 
der taken at or during those convention and trade show activities. 

(c) Retailers Not Engaged in Business in State. Retailers who are not 
engaged in business in this state may apply for a Certificate of Registra- 
tion-Use Tax. Holders of such cerdficates are required to collect tax from 
purchasers, give receipts therefor, and pay the tax to the Board in the 
same manner as retailers engaged in business in this state. As used in this 
reguladon, the term "Certificate of Registration-Use Tax" shall include 
Certificates of Authority to Collect Use Tax issued prior to September 1 1 , 
1957. 

(d) Use Tax Direct Payment Permit Exemption Certificates. Notwith- 
standing subdivisions (a) and (b), a retailer who takes a use tax direct pay- 
ment exemption certificate in good faith from a person holding a use tax 
direct payment permit is relieved from the duty of collecting use tax from 
the issuer on the sale for which the certificate is issued. Such certificate 
must comply with the requirements of Regulation 1699.6, Use Tax Di- 
rect Payment Permits. 

(e) Tax as Debt. The tax required to be collected by the retailer and any 
amount unretumed to the customer which is not tax but was collected 
from the customer under the representation that it was tax constitute debts 
owed by the retailer to the state. 

(f) Refunds of Excess Collections. Whenever the Board ascertains that 
a retailer has collected use tax from a customer in excess of the amount 
required to be collected or has collected from a customer an amount 
which was not tax but was represented by the retailer to the customer as 
being use tax, no refund of such amount shall be made to the retailer even 
though the retailer has paid the amounts so collected to the state. Section 
6901 of the Revenue and Taxation Code requires that any overpayment 



of use tax be credited or refunded only to the purchaser who made the 
overpayment. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6203, 6204, 6226 and 7051 .3. Revenue and Taxation Code; and Section 
513(d)(3)(A), hitemal Revenue Code (26 USC). 

History 

1 . Amendment and renumbering of former Section 2084 filed 1 1-5-69; effective 
thirtieth day thereai'tcr (Register 69, No. 45). 

2. Amendment of subsection (a) filed 10-12-88; operative 11-11-88 (Reeister 
88, No. 43). 

3. Amendment of subsection (a) and amendment of NOTi; filed 10-28-97; opera- 
tive 1 1-27-97 (Register 97, No. 44). 

4. Change without regulatory effect amending subsection (a), adding subsection 
(c). relettering subsections and amending Noth filed 10-5-99 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 99, No. 41 ). 

5. Change without regulatory effect amending section and NoTF-; filed 8-1-2001 
pursuant to section 100, title 1, California Code of Reeulalions (Register 2001, 
No. 31). 

§ 1685. Payment of Tax by Purchasers. 

(a) Purchasers and lessees of tangible personal property, the storage, 
use, or other consumption of which is subject to the use tax, must pay the 
tax: 

( 1 ) To the person from whom such property is purchased or leased, if 
such person holds a seller's permit or a Certificate of Registration — Use 
Tax. 

(2) Directly to the board if the person from whom the tangible personal 
property is purchased or leased does not hold such a permit or certificate. 

Purchasers and lessees should not pay the tax to a person who does not 
hold either a seller's permit or a Certificate of Registration — Use Tax. 
Purchasers and lessees will be liable for payment of tax to the board un- 
less receipts are obtained from sellers holding a seller' s permit or a Certif- 
icate of Registration — Use Tax. 

(b) Payment by Persons Holding Use Tax Direct Payment Permits. 
Notwithstanding the provisions of subdivision (a), persons who obtain 
use tax direct payment permits and issue use tax direct payment exemp- 
tion certificates in good faith to the persons from whom tangible personal 
property, the storage, use, or other consumption of which is subject to the 
use tax is purchased, shall not pay the use tax to such persons but shall 
self-assess and pay state and local use tax under Part 1 (commencing 
with Section 6001), Part 1.5 (commencingwithSection7200), and, if ap- 
plicable. Part 1 .6 (commencing with Section 725 1 ) directly to the Board. 
Use tax direct payment permits and exemption certificates must comply 
with the requirements of Regulation 1699. 

NOTE: Authoritv cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6202, 6203, 6367, 6401 and 7051.3, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of former Section 2085 filed 8-7-69; effective 
thirtieth day thereafter (Register 69, No. 32). 

2. Change without regulatory effect adding subsection (b) and amending Note 
filed 10-21-99 pursuant to secfion 100, title 1, California Code of Regulations 
(Register 99, No. 43). 

§ 1686. Receipts for Tax Paid to Retailers. 

(a) In General. Each retailer required to collect use tax from purchasers 
(including lessees) must give a receipt to each purchaser (or lessee) for 
the amount of the tax collected. The receipt need not be in any particular 
form but must show the following: 

(1) The name and place of business of the retailer. 

(2) The serial number of the retailer's permit to engage in business as 
a seller or the retailer's Certificate of Registration — Use Tax. 

(3) The name and address of the purchaser or lessee. 

(4) A description identifying the property sold to the purchaser or 
leased to the lessee. 

(5) The date on which the property was sold or leased. 

(6) The sale price of the property, or, in the case of rentals, the amount 
of the rental for the period covered by the invoice. 

(7) The amount of tax collected from the purchaser or lessee. 
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For sales transactions, and rental transactions with respect to which 
use tax applies, an invoice showing the data required above, together 
with evidence of payment of such invoice, will constitute a receipt. 

(b) Notice to Lessee. For lease or rental transactions with respect to 
which use tax does not apply, the inapplicability of the tax must be indi- 
cated by a statement on the invoice that the tax does not apply for one of 
the following reasons: 

( 1 ) The property leased is of a kind (specify) the lease of which is ex- 
cluded from the definition of "sale" and "purchase" by sections 6006(g) 
and 6010(e), respectively, of the Sales and Use Tax Law. 

(2) The property is being leased in substantially the same form as ac- 
quired by the lessor (or transferor) and the lessor (or transferor) acquired 
the property in a transaction that was a retail sale with respect to which 
the retailer reported and paid sales tax or as to which the lessor (or trans- 
feror) has paid use tax measured by the purchase price of the property. 

(3) The property was acquired by the lessor in an exempt "occasional 
sale" and the lessor has paid, or elects to pay and will pay with his return 
for the period in which the property is first leased, use tax measured by 
the purchase price of the property in lieu of his rental charges. 

(4) The amount of the rental payments is fixed by lease (or renewal 
thereof) prior to August 1, 1965, and the lessee does not have the uncon- 
ditional right to terminate the lease upon notice. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6202, Revenue and Taxation Code. 

History 

1 . Amendment and renumbering of former Section 2086 filed 1 1-5-69; effective 
thirtieth day thereafter (Register 69, No. 45). 

2. Amendment of subsection (b)(2) filed 1-19-79; effective thirtieth day thereaf- 
ter (Register 79, No. 3). 

§1687. Information Returns. 

Information returns must be filed by all persons who solicit orders for 
the sale of tangible personal property the storage, use, or other consump- 
tion of which is subject to the tax if the seller does not hold a Certificate 
of Registration — Use Tax, unless the seller is engaged in business in this 
state and holds a seller's permit under the Sales and Use Tax Law. Such 
returns shall be for quarters of the calendar year and must be filed not later 
than the last day of the month following each three-month period ending 
in March, June, September and December. Such returns must show: 

1 . The name and address of each purchaser from whom an order was 
taken. 

2. The description and sales price of the tangible personal property 
sold or to be sold pursuant to such order. 

3. The date upon which the order is taken. 

4. The date as nearly as can be determined at which the tangible per- 
sonal property is to be delivered to the purchaser. 

As used in this regulation, the term "Certificate of Registration — Use 
Tax" shall include Certificates of Authority to Collect Use Tax issued 
prior to September 11, 1957. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 7055, Revenue and Taxation Code. 

History 
1. Amendment and renumbering of former Section 2087 filed 8-7-69; effecfive 

thirtieth day thereafter (Register 69, No. 32). 



Article 18. Administration — Miscellaneous 

§1698. Records. 

(a) Definitions. 

( 1 ) "Database Management System" — a software system that con- 
trols, relates, retrieves, and provides accessibility to data stored in a data- 
base. 

(2) "Electronic data interchange" or "EDI technology" — the comput- 
er to computer exchange of business transactions in a standardized struc- 
tured elsctwnic format. 

(3) "Hardcopy" — any document, record, report or other data main- 
tained in a paper format. 



(4) "Machine-sensible record" — a collection of related information 
in an electronic format. Machine-sensible records do not include hardco- 
py records that are created or recorded on paper or stored in or by a stora- 
ge-only imaging system such as microfilm or microfiche. 

(5) "Taxpayer" — every seller or retailer of tangible personal property 
in this state and every person storing, using or otherwise consuming in 
this state tangible personal property purchased from a retailer, and every 
lessor and lessee of tangible personal property for use in this state. 

(b) General. 

(1 ) A taxpayer shall maintain and make available for examination on 
request by the Board or its authorized representative, all records neces- 
sary to determine the correct tax liability under the Sales and Use Tax 
Law and all records necessary for the proper completion of the sales and 
use tax return. Such records include but are not limited to: 

(A) Normal books of account ordinarily maintained by the average 
pmdent businessperson engaged in the activity in question. 

(B) Bills, receipts, invoices, cash register tapes, or other documents of 
original entry supporting the entries in the books of account. 

(C) Schedules or working papers used in connection with the prepara- 
tion of tax returns. 

(2) Machine-sensible records are considered records under Revenue 
and Taxation Code sections 7053 and 7054. 

(c) Machine-Sensible Records. 

( 1 ) General. 

(A) Machine-sensible records used to establish tax compliance shall 
contain sufficient source document (transaction-level) information so 
that the details underlying the machine-sensible records can be identified 
and made available to the Board upon request. A taxpayer has discretion 
to discard duplicated records and redundant information provided the in- 
tegrity of the audit trail is preserved and the responsibilities under this 
regulation are met. 

(B) At the time of an examination, the retained records must be capable 
of being retrieved and converted to a standard magnetic record format, 
e.g.. Extended Binary Coded Decimal Interchange Code (EBCDIC) or 
American Standard Code for Information Interchange (ASCII) flat file. 

(C) Taxpayers are not required to construct machine-sensible records 
other than those created in the ordinary course of business. A taxpayer 
who does not create the electronic equivalent of a traditional paper docu- 
ment in the ordinary course of business is not required to construct such 
a record for tax purposes. 

(2) Electronic Data Interchange Requirements. 

(A) Where a taxpayer uses electronic data interchange (EDI) pro- 
cesses and technology, the level of record detail, in combination with oth- 
er records related to the transactions, must be equivalent to that contained 
in an acceptable paper record. For example, the retained records should 
contain such information as vendor name, invoice date, product descrip- 
tion, quantity purchased, price, amount of tax, indication of tax status 
(e.g., for resale), and shipping detail. Codes may be used to identify some 
or all of the data elements, provided the taxpayer maintains a method 
which allows the Board to interpret the coded information. 

(B) The taxpayer may capture the information necessary to satisfy sub- 
division (c)(2)(A) at any level within the accounting system and need not 
retain the original EDI transaction records provided the audit trail, au- 
thenticity, and integrity of the retained records can be established. For ex- 
ample, a taxpayer using EDI technology receives electronic invoices 
from its suppliers. The taxpayer decides to retain the invoice data from 
completed and verified EDI transactions in its accounts payable system 
rather than to retain the EDI transactions themselves. Since neither the 
EDI transaction nor the accounts payable system capture information 
from the invoice pertaining to product description and vendor name (i.e., 
they contain only codes for that information), the taxpayer must also re- 
tain other records, such as its vendor master file and product code de- 
scription hsts, and make them available to the Board. In this example, the 
taxpayer need not retain its EDI transaction for lax purposes. 

(3) Electronic Data Processing Systems Requirements. The require- 
ments for an electronic data processing (EDP) accounting system should 
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be similar to that of a manual accounting system, in that an adequately 
designed accounting system should incorporate methods and records that 
will satisfy the requirements of this regulation. 
(4) Business Process Information. 

(A) Upon request of the Board, the taxpayer shall provide a description 
of the business process that created the retained records. Such description 
shall include the relationship between the records and the tax documents 
prepared by the taxpayer and the measures employed to ensure the integ- 
rity of the records. 

(B) The taxpayer shall be capable of demonstrating: 

1 . the functions being performed as they relate to the flow of data 
through the system; 

2. the internal controls used to ensure accurate and reliable processing, 
and; 

3. the internal controls used to prevent unauthorized addition, alter- 
ation, or deletion of retained records. 

(C) The following specific documentation is required for machine sen- 
sible records retained pursuant to this regulation: 

1 . record formats or layouts; 

2. field definitions (including the meaning of all codes used to repre- 
sent information); 

3. file descriptions (e.g., data set name); and 

4. detailed charts of accounts and account descriptions. 

(d) Machine-Sensible Records Maintenance Requirements. 

( 1 ) The taxpayer' s computer hardware or software shall accommodate 
the extraction and conversion of retained machine-sensible records to a 
standard magnetic record format as provided in subdivision (c)(1)(B). 

(2) The Board recommends but does not require that taxpayers refer 
to the National Archives and Record Administration's (NARA) stan- 
dards for guidance on the maintenance and storage of electronic records, 
such as the labeling of records, the location and security of the storage 
environment, the creation of back-up copies, and the use of periodic test- 
ing to confirm the continued integrity of the records. 

(e) Access to Machine-Sensible Records. 

(1) The manner in which the Board is provided access to machine- 
sensible records may be satisfied through a variety of means that shall 
take into account a taxpayer's facts and circumstances through consulta- 
tion with the taxpayer. 

(2) Such access will be provided in one or more of the following man- 
ners: 

(A) The taxpayer may arrange to provide the Board with the hardware, 
software, and personnel resources to access the machine-sensible re- 
cords. 

(B) The taxpayer may arrange for a third party to provide the hardware, 
software, and personnel resources necessary to access the machine-sens- 
ible records. 

(C) The taxpayer may convert the machine-sensible records to a stan- 
dard record format specified by the Board, including copies of files, on 
a magnetic medium that is agreed to by the Board. 

(D) The taxpayer and the Board may agree on other means of provid- 
ing access to the machine-sensible records. 

(f) Taxpayer Responsibility and Discretionary Authority. 

(1) In conjunction with meeting the requirements of subdivision (c), 
a taxpayer may create files solely for the use of the Board. For example, 
if a data base management system is used, it is consistent with this regula- 
tion for the taxpayer to create and retain a file that contains the transac- 
tion-level detail from the data base management system and that meets 
the requirements of subdivision (c). The taxpayer should document the 
process that created the separate file to show the relationship between 
that file and the original records. 

(2) A taxpayer may contract with a third party to provide custodial or 
management services of the records. Such a contract shall not reheve the 
taxpayer of its responsibilities under this regulation. 

(g) Hardcopy Records. 

(1) Except as specifically provided, taxpayers are not relieved of the 
responsibility to retain hardcopy records that are created or received in 



the ordinary course of business as required by existing law and regula- 
tions. Hardcopy records may be retained on a record keeping medium as 
provided in subdivision (h). 

(2) If hardcopy transaction level documents are not produced or re- 
ceived in the ordinary course of transacting business (e.g., when the tax- 
payer uses electronic data interchange technology), such hardcopy re- 
cords need not be created. 

(3) Hardcopy records generated at the time of a transaction using a 
credit or debit card must be retained unless all the details necessary to de- 
termine correct tax liability relating to the transaction are subsequently 
received and retained by the taxpayer in accordance with this regulation. 
Such details include tho.se listed in subdivision (c)(2)(A). 

(4) Computer printouts that are created for validation, control, or other 
temporary purposes need not be retained. 

(h) Alternative Storage Media. 

( 1 ) For purposes of storage and retention, taxpayers may convert hard- 
copy documents received or produced in the normal course of business 
and required to be retained under this regulation to storage-only imaging 
media such as microfilm or microfiche and may discard the original hard- 
copy documents, provided the conditions of this subdivision are met. 
Documents which may be stored on these media include, but are not lim- 
ited to general books of account, journals, voucher registers, general and 
subsidiary ledgers, and supporting records of details, such as sales in- 
voices, purchase invoices, exemption certificates, and credit memoran- 
da. 

(2) Storage-only imaging media such as microfilm and microfiche 
systems shall meet the following requirements. 

(A) Documentation establishing the procedures for converting the 
hardcopy documents to the storage-only imaging system must be main- 
tained and made available on request. Such documentation shall, at a 
minimum, contain a sufficient description to allow an original document 
to be followed through the conversion system as well as internal proce- 
dures established for inspection and quality assurance. 

(B) Procedures must be established for the effecUve idenufication, 
processing, storage, and preservation of the stored documents and for 
making them available for the period they are required to be retained un- 
der subdivision (i). 

(C) Upon request by the Board, a taxpayer must provide facilities and 
equipment for reading, locating, and reproducing any documents main- 
tained on storage-only imaging media. 

(D) When displayed on such equipment or reproduced on paper, the 
documents must exhibit a high degree of legibility and readability. For 
this purpose, legibility is defined as the quality of a letter or numeral that 
enables the observer to identify it positively and quickly to the exclusion 
of all other letters or numerals. Readability is defined as the quality of a 
group of letters or numerals being recognizable as words or complete 
numbers. 

(E) All data on storage-only imaging media must be maintained and 
arranged in a manner that permits the locafion of any particular record. 

(F) There is no substantial evidence that the storage-only imaging me- 
dium lacks authenticity or integrity. 

(i) Record Retention — Time Period. All records required to be re- 
tained under this regulafion must be preserved for a period of not less than 
four years unless the State Board of Equalizafion authorizes in writing 
their destruction within a lesser period. 

For reporting periods beginning before January 1 , 2003 that are sub- 
ject to the extended ten year statute of limitations contained in Revenue 
and Taxation Code section 7073(d). records required to be retained under 
this regulation must be preserved for a period of not less than ten years. 

(j) Record Retention Limitation Agreements. 

(1 ) The Board has the authority to enter into or revoke a record reten- 
tion limitation agreement with the taxpayer to modify or waive any of the 
specific requirements in this regulation. A taxpayer's request for an 
agreement must specify which records (if any) the taxpayer proposes not 
to retain and provide the reasons for not retaining such records, as well 
as, proposing any other terms of the requested agreement. The taxpayer 
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shall remain subject to all requirements of this regulation that are not mo- 
dified, waived, or superseded by a duly approved record retention limita- 
tion agreement. 

(A) If a taxpayer seeks to limit its retention of machine-sensible re- 
cords, the taxpayer may request a record retention limitation agreement, 
which shall; 

1. document understandings reached with the Board, which may in- 
clude, but is not limited to, any one or more of the following issues: 

a. the conversion of files created on an obsolete computer system; 

b. restoration of lost or damaged files and the actions to be taken; 

c. use of taxpayer computer resources, and 

2. specifically identify which of the taxpayer's records the Board de- 
termines are not necessary for retention and which the taxpayer may dis- 
card, and 

3. authorize variances, if any, from the normal provisions of this regu- 
lation. 

(B) The Board shall consider a taxpayer's request for a record reten- 
tion limitation agreement and notify the taxpayer of the actions to be tak- 
en. 

(C) The Board' s decision to enter or not to enter into a record retention 
limitation agreement shall not relieve the taxpayer of the responsibility 
to keep adequate and complete records supporting entries shown on any 
tax or information return. 

(2) A taxpayer's record retention practices shall be subject to evalua- 
tion by the Board when a record retention limitation agreement exists. 
The evaluation may include a review of the taxpayer's relevant data pro- 
cessing and accounting systems with respect to EDP systems, including 
systems using EDI technology. 

(A) The Board shall notify the taxpayer of the results of any evalua- 
tion, including acceptance or disapproval of any proposals made by the 
taxpayer (e.g., to discard certain records) or any changes considered nec- 
essary to bring the taxpayer' s practices into compliance with this regula- 
tion. 

(B) Since the evaluation of a taxpayer's record retention practices is 
not directly related to the determination of tax reporting accuracy for a 
particular period or return, an evaluation made under this reguladon is 
not an "examination of records" under section 7054 of the Revenue and 
Taxation Code. 

(C) Unless otherwise specified, an agreement shall not apply to ac- 
counting and tax systems added subsequent to the completion of the re- 
cord evaluation. All machine-sensible records produced by a subse- 
quently added accounting or tax system shall be retained by the taxpayer 
in accordance with this regulation until a new evaluation is conducted by 
the Board. 

(D) Unless otherwise specified, an agreement made under this subdi- 
vision shall not apply to any person, company, corporation, or organiza- 
tion that, subsequent to the taxpayer's signing of a record retention limi- 
tation agreement, acquires or is acquired by the taxpayer. All 
machine-sensible records produced by the acquired or the acquiring per- 
son, company, corporation, or organization, shall be retained pursuant to 
this regulation. 

(3) In addition to the record retention evaluation under subdivision 
(j)(2), the Board may conduct tests to establish the authenticity, readabil- 
ity, completeness, and integrity of the machine-sensible records retained 
under a record retention limitation agreement. The state shall notify the 
taxpayer of the results of such tests. These tests may include the testing 
of EDI and other procedures and a review of the internal controls and se- 
curity procedures associated with the creation and storage of the records. 

(k) Failure to Maintain Records. Failure to maintain and keep com- 
plete and accurate records will be considered evidence of negligence or 
intent to evade the tax and may result in penalties or other appropriate ad- 
ministrative action. 

NOTE: Authority cited: section 7051, Revenue and Taxation Code. Reference: 
Sections 6455, 7053 and 7054, Revenue and Taxation Code. 

History 
1. Amendment and renumbering of former section 2098 filed 1-9-70; effective 

thirtieth day thereafter (registered 70, No. 2). 



2. Amendment filed 7-25-88; operative 8-24-88 (Register 88. No. 32). 

3. Repealer of subsections (aHe), new subsections (a)-(i)(3), subsection relctter- 
ing, and amendment of NOTE filed 9-4-97; operative 10-4-97 (Register 97, 
No. 36). 

4. Amendment filed 10-4-2005; operative 11-3-2005 (Register 2005, No. 40). 

§1699. Permits. 

(a) In General — Number of Permits Required. Every person engaged 
in the business of selling (or leasing under a lease defined as a sale in Rev- 
enue and Taxation Code section 6006(g)) tangible personal property of 
a kind the gross receipts from the retail sale of which are required to be 
included in the measure of the sales tax, and only a person actively so en- 
gaged, is required to hold a permit for each place of business in this state 
at which transactions relating to sales are customarily negotiated with his 
or her customers. For example: 

A permit is required for a branch sales office at which orders are cus- 
tomarily taken or contracts negotiated, whether or not merchandise is 
stocked there. 

No additional permits are required for warehouses or other places at 
which merchandise is merely stored and which customers do not custom- 
arily visit for the purpose of making purchases and which are maintained 
in conjunction with a place of business for which a permit is held; but at 
least one permit must be held by every person maintaining stocks of mer- 
chandise in this state for sale. However, permits are required for ware- 
houses or other places at which merchandise is stored and from which re- 
tail sales of such merchandise negoUated out-of-state are delivered or 
fulfilled. 

If two or more activities are conducted by the same person on the same 
premises, even though in different buildings, only one permit is required. 
For example: 

A service station operator having a restaurant in addition to the station 
on the same premises requires only one permit for both activities. 

(b) Persons Selling in Interstate Commerce or to United States Gov- 
ernment. A permit is not required to be held by persons all of whose sales 
are made exclusively in interstate or foreign commerce but a permit is re- 
quired of persons notwithstanding all their sales (or leases under a lease 
defined as a sale in Revenue and Taxation Code section 6006(g)) are 
made to the United States or instrumentalities thereof. 

(c) Persons Selling Feed. EffecUve April 1, 1996, a permit is not re- 
quired to be held by persons whose sales consist endrely of sales of feed 
for any form of animal life of a kind the products of which ordinarily con- 
stitute food for human consumption (food animals), or for any form of 
animal life not of such a kind (nonfood animals) which are being held for 
sale in the regular course of business, provided no other retail sales of tan- 
gible personal property are made. 

If a seller of hay is also the grower of the hay, this exemption shall ap- 
ply only if either: 

1. The hay is produced for sale only to beef cattle feedlots or dairies, 
or 

2. The hay is sold exclusively through a farmer-owned cooperative. 

(d) Concessionaires. For the purposes of this reguladon. the term con- 
cessionaire is defined as an independent retailer who is authorized, 
through contract with, or permission of, another retail business enterprise 
(the prime retailer), to operate within the perimeter of the prime retailer's 
own retail business premises, which to all intents and purposes appear to 
be wholly under the control of that prime retailer, and to make retail sales 
that to the general public might reasonably be believed to be the transac- 
dons of the prime retailer. Some indicators that a retailer is not operating 
as a concessionaire are that he or she: 

• Appears to the public to be a business separate and autonomous 
from the prime retailer. Examples of businesses that may appear to 
be separate and autonomous, while operating within the prime re- 
tailer's premises, are those with signs posted on the premises nam- 
ing each of such businesses, those with separate cash registers, and 
those with their own receipts or invoices printed with their business 
name. 

• Maintains separate business records, particularly with respect to 
sales. 
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• Establishes his or her own selling prices. 

• Makes business decisions independently, such as hiring em- 
ployees or purchasing inventory and supplies. 

• Registers as a separate business with other regulatory agencies, 
such as an agency issuing business licenses, the Employment De- 
velopment Department, and/or the Secretary of State. 

• Deposits funds into a separate account. 

In cases where a retailer is not operating as a concessionaire, the prime 
retailer is not liable for any tax liabilities of the retailer operating on his 
or her premises. However, if a retailer is deemed to be operating as a con- 
cessionaire, the prime retailer may be held jointly and severally liable for 
any sales and use taxes imposed on unreported retail sales made by the 
concessionaire while operating as a concessionaire. Such a prime retailer 
will be relieved of his or her obligation for sales and use tax liabilities in- 
curred by such a concessionaire for the period in which the concession- 
aire holds a permit for the location of the prime retailer or in cases where 
the prime retailer obtains and retains a written statement that is taken in 
good faith in which the concessionaire affirms that he or she holds a sell- 
er" s permit for that location with the Board. The following essential ele- 
ments must be included in the statement in order to relieve the prime re- 
tailer of his or her liability for any unreported tax liabilities incurred by 
the concessionaire: 

• The permit number of the concessionaire 

• The location for which the permit is issued (must show the conces- 
sionaire's location within the perimeter of the prime retailer's loca- 
tion). 

• Signature of the concessionaire 

• Date 

While any statement, taken timely, in good faith and containing all of 
these essential elements will relieve a prime retailer of his or her liability 
for the unreported sales or use taxes of a concessionaire, a suggested for- 
mat of an acceptable statement is provided as Appendix A to this regula- 
tion. While not required, it is suggested that the statement from the con- 
cessionaire contain language to clarify which party will be responsible 
for reporting and remitting the sales and/or use tax due on his or her retail 
sales. 

In instances where the lessor, or grantor of permission to occupy 
space, is not a retailer himself or herself, he or she is not liable for any 
sales or use taxes owed by his or her lessee or grantee. In instances where 
an independent retailer leases space from another retailer, or occupies 
space by virtue of the granting of permission by another retailer, but does 
not operate his or her business within the perimeter of the lessor's or 
grantor's own retail business, such an independent retailer is not a con- 
cessionaire within the meaning of this regulation. In tliis case, the lessor 
or grantor is not liable for any sales or use taxes owned by the lessee or 
grantee. 

(e) Agents. If agents make sales on behalf of a principal and do not 
have a fixed place of business, but travel from house to house or from 
town to town, it is unnecessary that a permit be obtained for each agent 
if the principal obtains a permit for each place of business located in Cali- 
fornia. If, however, the principal does not obtain a permit for each place 
of business located in California, it is necessary for each agent to obtain 
a permit. 

(f) Inactive Permits. A seller' s permit may only be held by a person ac- 
tively engaged in business as a seller of tangible personal property. The 
Board may revoke a seller's permit where it finds that the person holding 
the permit is not actively engaged in business as a seller of tangible per- 
sonal property. 

(1) Any person who holds a seller's permit but is not actively engaged 
in business as a seller of tangible personal property shall promptly surren- 
der the permit by notifying the Board to cancel it. 

(2) Except as explained in paragraph (3) of this subdivision, a person 
holding a seller's permit will be held liable for any taxes, interest, and 
penalties incurred, through the date on which the Board is notified to can- 
cel the permit, by any other person who, with the permit holder's actual 
or constructive knowledge, uses the permit in any way. For example, a 



permit holder may be held liable for tax, interest, and penalty actually in- 
curred by his or her transferee where the transferee displays the permit 
in his or her place of business, or uses the permit number on a resale cer- 
tificate, or files sales and use tax returns under the permit number. The 
permit holder has the burden of establishing that the Board received no- 
tice to cancel the permit. 

(A) The permit holder may notify the Board by delivering the actual 
seller's permit to the Board with the clear request that the permit be can- 
celed. Where the reason for cancellation is that the permit holder trans- 
ferred the business, the permit holder should identify the name and ad- 
dress of the transferee at the time the permit is surrendered to the Board. 
The permit holder may also notify the Board by delivering a written state- 
ment or email to the Board that the permit holder has transferred or other- 
wise ceased the business, or will do so at a specified time, and requesting 
that the permit be canceled. The statement should identify the name and 
address of the transferee, if any. The permit holder may also provide this 
notice to the Board orally, but it will be presumed that such notice was 
not provided unless the Board's records reflect that the permit holder 
clearly notified the Board of the cessation or transfer of the business for 
which the permit was held. 

(B) The Board will also be regarded as having received notice of can- 
cellation of the permit, and the permit holder will be excused from liabil- 
ity for the tax, interest, and penalty incurred by another person using the 
permit, as of the date the Board receives actual notice of transfer of the 
business for which the permit was issued. It will be presumed such notice 
was ?iot received by the Board unless the Board's records reflect that the 
Board received a clear notice of the cessation or transfer of the business 
for which the permit was held. For example, the Board's receipt of an ap- 
plication for a seller's permit from the transferee constitutes sufficient 
notice if it contains adequate information to show that the application 
pertains to the same business for which the permit was held. Notice to 
another state agency of a transfer or cessation of a business does not 
constitute notice to the Board. Rather, the Board must itself receive actual 
notice of the transfer or cessation of business. 

(3) Where the permit holder does not establish that the Board received 
actual notice of the transfer of the business for which the permit was held 
and is thus liable for the taxes, interest, and penalties incurred by another 
person using that permit, that liability is limited to the quarter in which 
the business was transferred and the three subsequent quarters, and shall 
not include any penalties imposed on the other person for fraud or intent 
to evade the tax. However, these limitadons (liability only for the quarter 
in which the business was transferred and the three subsequent quarters 
and no fraud or intent to evade penalty) do not apply where, after the 
transfer of the business, 80 percent or more of the real or ultimate owner- 
ship of that business is held by the permit holder. For these purposes, 
stockholders, bondholders, partners, or other persons holding an owner- 
ship interest in an entity are regarded as having the "real or ultimate own- 
ership" of that entity. 

(g) Due Date of Returns — Closeout of Account on Yearly Reporting 
Basis. Where a person authorized to file tax returns on a yearly basis 
transfers the business to another person or discontinues it before the end 
of the yearly period, a closing return shall be filed with the Board on or 
before the last day of the month following the close of the calendar quar- 
ter in which the business was transferred or discontinued. 

(h) Buying Companies — General 

(1) Definition. For the purpose of this regulation, a buying company 
is a legal entity that is separate from another legal entity that owns, con- 
trols, or is otherwise related to, the buying company and which has been 
created for the purpose of performing administrative functions, including 
acquiring goods and services, for the other endty. It is presumed that the 
buying company is formed for the operational reasons of the entity which 
owns or controls it or to which it is otherwise related. A buying company 
formed, however, for the sole purpose of purchasing tangible personal 
property ex-tax for resale to the entity which owns or controls it or to 
which it is otherwise related in order to re-direct local sales tax from the 
location(s) of the vendor(s) to the location of the buying company shall 
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not be recognized as a separate legal entity from the related company on 
whose behalf it acts for purposes of issuing it a seller's permit. Such a 
buying company shall not be issued a seller's permit. Sales of tangible 
personal property to third parties will be regarded as having been made 
by the entity owning, controlling, or otherwise related to the buying com- 
pany. A buying company that is not formed for the sole purpose of so re- 
directing local sales tax shall be recognized as a separate legal entity from 
the related company on whose behalf it acts for purposes of issuing it a 
seller's permit. Such a buying company shall be issued a seller's permit 
and shall be regarded as the seller of tangible personal property it sells 
or leases. 

(2) Elements. A buying company is not formed for the sole purpose of 
re-directing local sales tax if it has one or more of the following elements: 

(A) Adds a markup to its cost of goods sold in an amount sufficient to 
cover its operating and overhead expenses. 

(B) Issues an invoice or otherwise accounts for the transaction. 

The absence of any of these elements is not indicative of a sole purpose 
to redirect local sales tax. 

(i) Web Sites. The location of a computer server on which a web site 
resides may not be issued a seller's permit for sales tax purposes except 
when the retailer has a proprietary interest in the server and the activities 



at that location otherwise qualify for a seller's permit under this regula- 
tion. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6066 and 6075, Revenue and Taxation Code. 

History 

1 . Amendment and renumbering of former Section 2099 filed 1 1-5-69: effective 
thirtieth day thereafter (Register 69, No. 45). 

2. New subsection (0 filed 5-25-77; effective thirtieth day thereafter ( Register 77, 
No. 22). 

3. Amendment of subsection (e)(2) filed 5-1-85: effective thirtieth day thereafter 
(Register 85, No. 18). 

4. Change without regulatory effect amending sub.sections (a), (c), (e), (e)(2) and 
NOTii filed 6-22-95 pursuant to section 1 00, title 1 , California Code of Regula- 
tions (Register 95, No. 25). 

5. Change without regulatory effect adding subsections (c)-(c)2., relettering sub- 
sections and amending NoTH filed 4-25-96 pursuant to section 1 00, title 1 , Cali- 
fornia Code of Regulations (Register 96, No. 17). 

6. Amendment of section and new Appendix A filed 8-8-2001: operative 
9-7-2001 (Register 2001, No. 32). 

7. New subsections (h)-(i) filed 5-15-2002; operative 6-14-2002 (Register 2002, 
No. 20). 

8. Amendment of subsecdon (a) filed 1 1-13-2006: operaUve 12-13-2006 (Regis- 
ter 2006, No. 46). 

9. Amendment of subsection (f) filed 1-24-2008; operative 2-23-2008 (Register 
2008, No. 4). 



Page 162.2(c) 



Register 2008, No. 4; 1 -25-2008 



§1699 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 18 

Appendix A 
Certification of Permit — Concessionaires 

I certify that I operate an independent business at tlie premises of tlie following retailer and that I hold a valid seller's permit to 
operate at this location, as noted below. I further understand that I will be solely responsible for reporting all sales that I make 
on those premises and remitting all applicable sales and use taxes due to the Board of Equalization: 

Name of retailer on whose premises 1 operate my business: 

Location of premises: 



I hereby certify that the foregoing information is accurate and true to the best of my knowledge: 

Certifier's Signature: Date: 

Certifier's Printed Name 



Certifier's Seller's Permit Number: 



Certifier's Business Name and Address'' 



Certifier's Telephone Number 



"Please Note: The certifier must be registered to do business at the location of the retailer upon whose premises he or she is 
making retail sales. 



[The next page is 162..'^.] 
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§ 1 699.5. Direct Payment Permits, 

(a) Definition. As used in this regulation, "direct payment permit" 
means a permit issued by the board which allows the holder to purchase 
tangible personal property for use without paying tax or tax reimburse- 
ment to the retailer from whom the purchase is made, and which relieves 
that retailer from liability for tax on the transaction provided that the re- 
tailer obtains an exemption certificate as provided herein from the pur- 
chaser. 

(b) Requirements for Permit. A direct payment permit will be issued 
only if all of the following conditions are met: 

(1) The applicant holds a valid seller's permit. 

(2) The applicant agrees to report and pay directly to the board all tax 
liabilities which are transferred from retailers to the applicant as a result 
of exemption certificates issued in accordance with this regulation. 

(3) The board determines that issuance of the direct payment permit 
will facilitate the collection of the tax. This requirement will be met only 
if the applicant has sufficient information processing resources to accu- 
rately and timely account for and report the tax liabilities assumed as a 
result of the direct payment permit (separately from other tax liabilities) 
and allocate the local tax portion of such liabilities to all of the cities, 
counties, redevelopment agencies, and districts involved. 

(4) The board determines that issuance of the direct payment permit 
is to the mutual convenience of the board, the applicant, and the retailers 
whose tax liability will be reported and paid by the applicant. Issuance 
of the permit will not be deemed to be to the convenience of the board if 
the applicant is a government entity or if the applicant has had gross re- 
ceipts from sales of tangible personal property of less than $75,000,000 
and purchases of tangible personal property subject to sales or use tax of 
less than $75,000,000 in any calendar quarter during the twelve months 
immediately preceding the application for the permit. 

(5) The applicant has a record of timely payment of tax liabilities and 
is in such financial condition that issuance of the direct payment permit 
will not result in a tax loss to the state. 

(c)( 1 ) Application for Permit. An application for a direct payment per- 
mit must be in writing and provide information which supports the claim 
that the applicant meets the requirements for a permit. The application 
must include a certified financial statement and a detailed description of 
the information processing system which will be used to account for the 
tax liabilities assumed and allocate the local taxes involved. 

(2) Within 30 days of receipt of an application for a direct payment per- 
mit the board shall inform the applicant in writing either that the applica- 
tion is complete and has been accepted or that the application is deficient 
and what additional specific information is required to make the applica- 
tion complete. Within 60 days of acceptance of a complete application 
the board shall approve or deny the issuance of a direct payment permit 
and notify the applicant in writing of its decision. 

(d) Revocation of Permit. Any direct payment permit issued pursuant 
to this regulation shall be revoked if the board determines that the holder 
no longer meets the requirements for the permit. 

(e) Returns. On or before the last day of the month following each 
quarterly period, a holder of a direct payment permit shall file a return 
with the board in such form as the boardl may prescribe. The person re- 
quired to file the return shall deliver it together with a remittance for the 
amount of tax due to the office of the board. The return shall show the 
aggregate gross receipts of retailers during the reporting period with re- 
spect to which the person filing the return has assumed responsibility for 
payment of the retailers' tax liabilities, the amount of such habilities, and 
such other information as the board may require. This return shall be sep- 
arate from and in addition to any returns required to be filed by the person 
to report his or her own sales and use tax liabilities. 

(f) Prepayments. A holder of a direct payment permit shall make pre- 
payments of the tax liabilities assumed in accordance with this regulation 
as prescribed in Section 6471 of the Revenue and Taxation Code. The 
prepayments shall be made as prescribed in Section 6472 of the Revenue 
and Taxation Code, except that the due dates of these prepayments shall 
be five days earlier than the due dates prescribed in that section. These 
prepayments shall be made separately from any prepayments of the per- 
son' s own sales and use tax liabilities. 



(g) Allocation of Local Tax. Every holder of a direct payment permit 
must include with each direct payment tax return a schedule approved by 
the board allocating all local sales and use taxes and district transactions 
and use taxes to the cities, counties, redevelopment agencies, and dis- 
tricts to which the tax would have been allocated if it had been reported 
and paid by the retailers involved. The allocation shall be based on the 
place of sale as provided in Regulation 1802 and Regulation 1822. The 
board may require that the schedule be provided on computer tape in a 
format prescribed by the Board. If the local and district taxes are misallo- 
cated due to negligence or intentional disregard of the law, a penally of 
10 percent of the amount misallocated may be imposed. 

(h) Exemption Certificates. A holder of a direct payment permit may 
issue a direct payment exemption certificate to any retailer. The certifi- 
cate shall be in substantially the following form and shall be valid only 
with respect to the calendar year for which it is issued. 

DIRECT PAYMENT EXEMPTION CERTIFICATE 

(Name of Purchaser) 



(Address of Purchaser) 
I certify that I hold direct payment permit No. 



issued pursuant to the California Sales and Use Tax Law and that I am 
authorized to report and pay directly to the State the applicable sales or 
use tax with respect to the property described herein which I shall pur- 
chase from 



during the calendar year. 



.. In the event that I fail to timely report 



and pay the applicable tax to the State, I understand that in addition to the 
tax liability, I will be subject to applicable interest and penalties. Descrip- 
tion of property to be purchased: 



Date: 



(Signature of Purchaser or Agent) 



(Title) 
(i)(l) Effect of Certificate. A party who issues a direct payment of ex- 
emption certificate to a retailer shall be liable for the tax with respect to 
sales made pursuant to the certificate in the same manner as if the party 
were the retailer making the sale. The liability assumed by issuing the 
certificate must be included on the return filed for the period in which the 
sale was made rather than on the return for the period in which the proper- 
ty was used by the purchaser. The party who issued the exemption certifi- 
cate is liable for the tax on the sale even if the property is lost, destroyed, 
removed from this state, or otherwise never used or consumed in this 
state. 

(2) A direct payment exemption certificate shall not be substituted for 
a resale certificate because the tax consequences are different. Resale 
certificates shall only be issued with respect to property which the pur- 
chaser intends to resell and direct payment exemption certificates shall 
be issued only for property purchased for use or other consumption. 

(3) A retailer who timely takes a direct payment exemption certificate 
in good faith from a person who holds a direct payment permit is relieved 
from liability for the sales tax and responsibility for collecting the use tax 
with respect to retail sales to the person who issued the certificate during 
the period covered by the certificate. A cerfificate will be considered 
timely if it is given at any time before the seller bills the purchaser for the 
property, or at any time within the seller's normal billing and payment 
cycle, or at any time at or prior to delivery of the property to the purchas- 
er. The invoice or other evidence of sale issued by the retailer must clear- 
ly state that the sale was made pursuant to a direct payment exemption 
certificate in order to support a deduction on the retailer' s sales tax return. 
If a retailer makes sales under both a direct payment exemption certifi- 
cate and a resale certificate to the same customer, care must be exercised 
to identify which property is sold pursuant to each certificate. The retailer 
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must segregate in his or her records, and on his or her sales tax return, 
sales made pursuant to a direct payment exemption certificate from sales 
for resale. 

(j) Interest and Penalties. All provisions of the Sales and Use Tax Law 
relating to interest and penalties apply to tax liabilities incurred under the 
provisions of this regulation in the same manner as to other sales and use 
tax liabilities. (See Section 1703 of Title 18 of the California Code of 
Regulations.) 

NOTH: Authority cited: Sections 7051 and 7051.1, Revenue and Taxation Code. 
Reference: Sections 7051.1 and 7051.2, Revenue and Taxation Code. 

History 

1. New section filed 12-15-88; operative 1-14-89 (Register 88, No. 52). 

2. Editorial correction of subsection (a) (Register 95, No. 48). 

§ 1699.6. Use Tax Direct Payment Permits. 

(a) Forward. "Use tax direct payment permit" means a permit issued 
by the board that allows a use lax direct payment permit holder to self-as- 
sess and pay state, local, and district use taxes under Part 1 (commencing 
with Section 6001 ), Part 1 .5 (commencing with Section 7200), and, if ap- 
plicable. Part 1 .6 (commencing with Section 725 1 ) directly to the board. 
The provisions of this regulation apply only to transactions subject to use 
tax. 

(b)( 1 ) Application for Permit. Persons seeking to pay use taxes direct- 
ly to the board shall file an application for a use tax direct payment permit. 
An application for a use tax direct payment permit shall be made on 
Board of Equalization Form BOE^OO-DP (no revision date). The ap- 
plication shall be signed by the owner, if a natural person; in the case of 
an association or partnership, by a member or partner; and in the case of 
a corporation, by an executive officer or some person specifically autho- 
rized by the corporation to sign the application. 

(2) Within 30 days of receipt of an application for a direct payment per- 
mit the board shall inform the applicant in writing either that the applica- 
tion is complete and has been accepted or that the application is deficient 
and what additional specific information is required to make the applica- 
tion complete. Within 60 days of acceptance of a complete application 
the board shall approve or deny the issuance of a direct payment permit 
and notify the applicant in writing of its decision. 

(c) Requirements for Permit. Pursuant to an application, a use tax di- 
rect payment permit shall be issued to any person who meets all of the 
following conditions: 

( 1 ) The applicant agrees to self-assess and pay directly to the board 
any use tax liability incurred under this regulation. 

(2) The applicant certifies to the board either of the following: 

(A) The applicant is the purchaser for its own use or is the lessee of 
tangible personal property subject to the use tax at a cost of five hundred 
thousand dollars ($500,000) or more in the aggregate, during the calen- 
dar year immediately preceding the application for the permit. Tangible 
personal property purchased for own use includes both property subject 
to use tax and property exempt from use tax except that it does not include 
property purchased for resale; or 

(B) The applicant is a county, city, city and county, or redevelopment 
agency. 

(d) Reporting of Local Use Tax. Any person who holds a vahd use tax 
direct payment permit shall self-assess and pay directly to the board with 
each return the use taxes due under Division 2, Part 1 (commencing with 
Section 6001 ), Part 1.5 (commencing with Section 7200), and, if applica- 
ble. Part 1 .6 (commencing with Section 725 1 ), for all purchases subject 
to use tax for which a use tax direct payment exemption certificate was 
issued, and shall report the local use tax component to the jurisdiction in 
which the property is located at the time the state imposed use tax must 
be reported. Temporary storage for the purpose of reporting local tax 
shall be disregarded. Any tax so reported may be redistributed in accor- 
dance with law. 

(e) Returns. On or before the last day of the month following each 
quarterly period, a holder of a direct payment permit shall file a return 
with the board. The person required to file the return shall deliver it to- 
gether with a remittance for the amount of tax due to the board. The return 
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shall show the aggregate sales price of tangible personal property pur- 
chased during the reporting period with respect to which the person filing 
the return has issued a use tax direct payment exemption certificate re- 
lieving the retailer of liability for reporting and paying use tax, and such 
other information as the board may require. 

(f) Exemption Certificates. The board shall allow any holder of a use 
tax direct payment permit to issue a use tax direct payment certificate to 
any registered retailer or seller subject to all of the following: 

( 1 ) The use tax direct payment exemption certificate shall be in a form 
prescribed by the board, and shall be signed by, and bear the name, ad- 
dress, and permit number of, the holder of the use tax direct payment per- 
mit. 

(2) Once a use tax direct payment exemption certificate has been is- 
sued by a holder of a use tax direct payment permit, it shall remain effec- 
tive until revised or withdrawn by the holder of the permit or until the re- 
tailer or seller has received written notice that the permit has been 
revoked by the board. 

(3) A use tax direct payment certificate relieves a person selling prop- 
erty from the duty of collecting use tax only if taken timely and in good 
faith from a person who holds a use tax direct payment permit. A certifi- 
cate will be considered timely if it is taken at any time before the seller 
bills the purchaser for the property, or any time within the seller' s normal 
billing and payment cycle, or any time at or prior to delivery of the prop- 
erty to the purchaser. 

(4) A purchaser Vv^ho issues a use tax direct payment certificate that is 
accepted in good faith by a seller or retailer of tangible personal property 
shall be the sole person liable for any sales tax and related interest and 
penalties with respect to any transaction that is subsequently determined 
by the board to be subject to sales tax and not use tax. The local sales tax 
portion so determined shall be allocated to the city, county, city and 
county, or redevelopment agency to which the tax would have been allo- 
cated if it had been reported and paid by the retailer in accordance with 
Part 1 .5 (commencing with Section 7200). Such allocation shall be based 
on the place of sale as provided in Regulation 1 802 and Regulation 1 822. 

(5) Any person who holds a use tax direct payment permit and gives 
a use tax direct payment certificate to a seller or retailer shall, in addition 
to any applicable use tax liabilities, be subject to the same penalty provi- 
sions that apply to a seller or retailer. 

(g) Resale Transactions. A use tax direct payment exemption certifi- 
cate shall not be substituted for a resale certificate, because the tax conse- 
quences are different. Resale certificates shall only be issued with respect 
to property which the purchaser intends to resell, and use tax direct pay- 
ment exemption certificates shall be issued for property purchased for 
use or other consumption. If a retailer makes sales under both a use tax 
direct payment exemption certificate and a resale certificate to the same 
customer, an audit trail must be maintained to identify which property is 
sold pursuant to each certificate. 

(h) Revocation of Permit. The board may revoke the use tax direct pay- 
ment of any person who fails to purchase tangible personal property for 
own use of at least $500,000 per year. The permit shall remain valid for 
all transactions taking place prior to the date the permit is revoked. 

(i) Successor Entities. A successor entity to a use tax direct payment 
permit holder shall qualify to obtain a use tax direct payment permit if the 
predecessor entity so qualified in the calendar year in which the succes- 
sion occurred but must obtain its own permit. 

(j) Operative Date. The provisions of this regulation apply only to pur- 
chases that occur on or after January 1, 1998. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference; 
Sections 6007, 6070 and 7051 .3, Revenue and Taxation Code. 

History 
1. New section filed 6-9-99; operative 7-9-99 (Register 99, No. 24). 

§ 1 700. Reimbursement for Sales Tax. 

(a) Reimbursement for Sales Tax. 

(1) Addition of Sales Tax Reimbursement. Whether a retailer may add 
sales tax reimbursement to the sales price of the tangible personal proper- 
ty sold at retail to a purchaser depends solely upon the terms of the agree- 
ment of sale, 
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(2) Presumptions. Certain presumptions concerning tiie addition of 
sales tax reimbursement are created by Civil Code Section 1656.1. It 
shall be presumed that the parties agreed to the addition of sales tax reim- 
bursement to the sales price of tangible personal property sold at retail to 
a purchaser if: 

(A) The agreement of sale expressly provides for such addition of sales 
tax reimbursement; 

(B) Sales tax reimbursement is shown on the sales check or other proof 
of sale; or 

(C) The retailer posts in his or her premises in a location visible to pur- 
chasers, or includes on a price tag or in an advertisement or other printed 
material directed to purchasers, a notice to the effect that reimbursement 
for sales tax will be added to the sales price of all items or certain items, 
whichever is applicable. 

It shall be presumed that the property, the gross receipts from the sale 
of which is subject to the sales tax, is sold at a price which includes tax 
reimbursement if the retailer posts in his or her premises, or includes on 
a price tag or in an advertisement (whichever is applicable) one of the fol- 
lowing notices: 

1. "All prices of taxable items include sales tax reimbursement com- 
puted to the nearest mill." 

2. "The price of this item includes sales tax reimbursement computed 
to the nearest mill." 

(3) Reimbursement Schedules. Each retailer who adds to the sales 
price of tangible personal property sold at retail an amount from a con- 
sumer in reimbursement of the sales tax upon gross receipts shall com- 
pute the amount of reimbursement by reference to schedules prepared by 
the board pursuant to Civil Code Section 1656.1 or by mathematical 
computation as described below. Schedules are available from the local 
district board offices for the various applicable rates. Reimbursement on 
sales prices in excess of those shown in the schedules provided by the 
board may be computed by applying the applicable tax rate to the sales 
price, rounded off to the nearest cent by eliminating any fraction less than 
one-half cent and increasing any fraction of one-half cent or over to the 
next higher cent. 

(b) Excess Tax Reimbursement. 

( 1 ) Definition. When an amount represented by a person to a customer 
as constituting reimbursement for sales tax is computed upon an amount 
that is not taxable or is in excess of the taxable amount and is achaally paid 
by the customer to the person, the amount so paid is excess tax reimburse- 
ment. Excess tax reimbursement is charged when reimbursement is com- 
puted on a transaction which is not subject to tax, when reimbursement 
is computed on an amount in excess of the amount subject to tax, when 
reimbursement is computed using a tax rate higher than the rate imposed 
by law, and when mathematical or clerical errors result in an overstate- 
ment of the reimbursement on a billing. 

(2) Procedure upon Ascertainment of Excess Tax Reimbursement. 
Whenever the board ascertains that a person has collected excess tax re- 
imbursement, the person will be afforded an opportunity to refund the ex- 
cess collections to the customers from whom they were collected. In the 
event of failure or refusal of the person to make such refunds, the board 
will make a determination against the person for the amount of the excess 
tax reimbursement collected and not previously paid to the state, plus 
applicable interest and penalty. 

(3) Evidence Sufficient to Establish that Excess Amounts have been 
or will be Returned to Customer. 

(A) If a person already has refunded to each customer amounts col- 
lected as reimbursement for tax in excess of the tax due, this may be evi- 
denced by any type of record which can be verified by audit such as: 

1 . Receipts or cancelled checks. 

2. Books of account showing that credit has been allowed the customer 
as an offset against an existing indebtedness owed by the customer to the 
person. 



(B) If a person has not already made sales tax reimbursement refunds 
to each customer but desires to do so rather than incur an obligation to 
the state, the person must: 

1 . Inform in writing each customer from whom an excess amount was 
collected that the excess amount collected will be refunded to the custom- 
er or that, at the customer's option, the customer will be credited with 
such amount, and 

2. The person must obtain and retain for verification by the board an 
acknowledgement from the customer that the customer has received no- 
tice of the amount of indebtedness of the person to the customer. 

(4) Offsets. If a person who has collected excess tax reimbursement on 
a transaction fails or refuses to refund it to the customer from whom it was 
collected, the excess tax reimbursement shall be offset against any tax li- 
ability of the taxpayer on the same transaction. Any excess tax reim- 
bursement remaining after the offset must be refunded to the customer 
or paid to the state. The offset can be made when returns are filed, when 
a determination is issued, or when a refund is claimed. Such offsets can 
be made only on a transaction by transaction basis. Tax reimbursement 
collected on a specific transaction can be used only to satisfy a tax liabil- 
ity arising from the same transaction. The "same transaction" means all 
activities involved in the acquisition and disposition of the same proper- 
ty. The "same transaction" may involve several persons, such as a ven- 
dor, a subcontractor, a prime contractor, and the final customer; or a ven- 
dor, a lessor, and a series of sublessors. Tax reimbursement can be offset 
against the tax liability of the taxpayer whether the liability was satisfied 
by paying sales tax reimbursement to a vendor, paying use tax to a ven- 
dor, or paying use tax to the state. 

An offset of a taxpayer's own tax liability against tax reimbursement 
collected from a customer can be made only with respect to transactions 
in which possession of the property upon which the taxpayer's tax liabil- 
ity is based is transferred, either permanently or temporarily, to the cus- 
tomer, as in the case of construction contracts or leases. A taxpayer such 
as a repairman or printer who uses shop supplies or printing aids in per- 
forming a job for a customer cannot offset the tax liability arising from 
the use of the supplies or aids against tax reimbursement collected from 
the customer. 

A person who claims that a tax liability on a transaction should be off- 
set against tax reimbursement paid to the state by another person has the 
burden of proving that tax reimbursement was in fact paid to the state on 
the same transaction by the other person. In the absence of such proof no 
offset will be allowed. 

The offset allowances explained above are procedural changes man- 
dated by statute and apply to all proceedings pending before the board on 
and after September 7, 1982. 

(5) Particular Applications. (Examples at 6 percent tax rate.) 
(A) Discounts and trading stamps. 

1. Discounts. A retailer who allows discounts on sales prices but 
charges customers tax reimbursement computed upon the prices before 
the discount is deducted is collecting excess reimbursement. 

For example, a sale is made for $100 plus $6 as tax reimbursement. 
Upon payment for the item the purchaser is allowed a discount of 20 per- 
cent of the sales price of $100 but the $6 tax reimbursement is excluded 
from the computation. Since the retailer is deducting the amount of the 
discount, $20, from taxable gross receipts, the retailer is actually paying 
a tax of only $4.80, i.e., 6 percent of $80, and has retained excessive tax 
reimbursement of $1.20. 

2. Trading Stamps. A retailer who issues trading stamps or similar evi- 
dences of patronage may deduct as cash discounts the cost to the retailer 
of the stamps or other indicia (hereinafter called "stamps") issued in con- 
nection with taxable retail sales. A retailer who deducts the cost of stamps 
as a cash discount in computing the tax payable to the state, but who 
charges tax reimbursement on the full sales price of the goods, collects 
more tax reimbursement than the retailer pays to the state. The following 



Page 163 



Register 99, No. 40; 10-1-99 



§1701 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



illustration shows why this is true: If a retailer collects sales tax reim- 
bursement of $6 on a $100 sale but gives the customer trading stamps 
which cost the retailer $2 and then deducts the $2 as a cash discount when 
reporting taxable receipts, the retailer will pay a tax of only $5.88 (6 per- 
cent of $98). 

The retailer must follow one of the three following procedures: 

a. Adjust the price upon which tax reimbursement is computed so it 
will correspond to the price upon which the retailer computes the tax paid 
by the retailer to the state. 

b. Consider the price which determines the number of stamps to be giv- 
en a customer as the total amount paid by the customer, inclusive of that 
portion charged as reimbursement for sales tax. 

c. Take no deduction from gross receipts in computing tax to be paid 
to the state on account of the cost of stamps given to customers. 

(B) Constmction Contractors. (See Regulation 1521 (18 CCR 1521) 
for application of tax to construction contractors generally) A contractor 
furnishes and installs materials under a lump sum construction contract 
for the improvement of real property and collects tax reimbursement on 
the total contract price. As the contractor is the consumer of materials fur- 
nished and installed in the performance of the lump sum contract, the tax 
reimbursement collected on the total contract price constitutes excess tax 
reimbursement. Such excess tax reimbursement must be returned to the 
customer or paid to the state. However, offsets will be allowed as ex- 
plained in (b)(4). 

Under a lump sum contract to improve real property, a subcontractor 
furnishes and installs materials which were acquired without the pay- 
ment of sales or use tax. The prime contractor collects tax reimbursement 
from the prime contractor's customer on the total contract price and pays 
all of the tax reimbursement collected to the state. The subcontractor's 
use tax liability on the materials consumed in performing the contract 
will be offset against the tax reimbursement paid to the state by the prime 
contractor, and the subcontractor has no further tax liability on the trans- 
action. The tax reimbursement paid to the state by the prime contractor 
in excess of the use tax liability of the subcontractor will be refunded to 
the prime contractor only if it is returned to the customer. 

(C) Lessors of Mobile Transportation Equipment. A lessor of mobile 
transportation equipment purchases such equipment under a resale cer- 
tificate and collects tax reimbursement on the rental receipts, but pays no 
tax to the state. The lessor must pay tax on the purchase price of the equip- 
ment since a timely election to measure the tax by fair rental value was 
not made. The tax reimbursement collected on rental receipts is excess 
tax reimbursement. Such excess tax reimbursement must be returned to 
the lessee or paid to the state. However, offsets will be allowed as ex- 
plained in (b)(4). (See Regulation 1661 (18 CCR 1661) for application 
of tax to leases of mobile transportation equipment) 

(D) Other Lessors of Tangible Personal Property. A lessor purchases 
property and pays sales tax reimbursement to the vendor. The property 
is leased in the same form as acquired and tax reimbursement is collected 
on the rental receipts. Tax reimbursement collected on rental receipts 
must be returned to the lessee or paid to the state to the extent that it ex- 
ceeds the tax liability measured by the purchase price. (See Regulation 
1660 (18 CCR 1660) for application of tax to leases, generally) 

(6) Rights of Customers. The provisions of this regulation with respect 
to offsets do not necessarily limit the rights of customers to pursue re- 
funds from persons who collected tax reimbursement from them in ex- 
cess of the amount due. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6901.5, Revenue and Taxation Code; and Section 1656.1, Civil Code. 
Leases, see also regulation 1660; Meals, tips and other charges as tax-included 
amounts, see regulation 1603; "Free meals," chaiging reimbursement on, see reg- 
ulation 1670; Trading stamps generally, see regulation 1671 ; Trade-ins generally, 
see regulation 1654. 

History 

1 . New Appendices G and H filed 5-15-73 as an emergency; designated effective 
on the same date that any statute becomes operative on or after June 1, 1973, 
which increases the combined rates of the state and local sales and transaction 
taxes to 6 percent and 6 1/2 percent (Register 73, No. 20). For prior history, see 
Register 72, No. 45. 



2. Certificate of Compliance filed 8-28-73 (Register 73, No. 35). 

3. New subsection (c)(8) filed 5-30-75; effective thirtieth day thereafter (Register 
75, No. 22). 

4. Amendment filed 12-29-78; effective thirtieth day thereafter. Pursuant to Sec- 
tion 7051, Revenue and Taxation Code, order establishes an operative date of 
1-1-79 for certain provisions (see subsection (a)) (Register 78. No. 52). 

5. Editorial correction of subsections (b)(3)fB) and (b)(4)(B)2. (Reeister 79, No. 
6). 

6. Editorial con-ection filed 8-7-84 (Register 84, No. 32). 

7. Editorial correction tiled 6-26-85; effective thirtieth dav thereafter (Register 
85, No. 26). 

8. Change without regulatory effect amending subsections (a)(3) and 
(b)(5)(B)-(D) and repealing appendices filed 1 1-17-94 pursuant to section 
100, title 1, Calilbmia Code of Regulations (Register 94, No. 46). 

§ 1701. "Tax-Paid Purchases Resold." 

(a) Procedure in General. A retailer who resells tangible personal 
property before making any use thereof (other than retention, demonstra- 
tion or display while holding it for sale in the regular course of business) 
may take a deduction of the purchase price of the property if, with respect 
to its purchase, he has reimbursed his vendor for the sales tax or has paid 
the use tax. If such a deduction is taken by the retailer, no refund or credit 
will be allowed to his vendor with respect to the sale of the property. 

The deduction under the caption "Tax-paid purchases resold" must be 
taken on the retailer's return in which his sale of the property is included. 
If the deduction is not taken in the proper quarter, a claim for refund of 
tax must be filed. 

(b) Circumstances Warranting Use. This procedure should be used in 
any of the following circumstances: 

(1 ) The retailer when making the purchase intends to use the property 
rather than resell it. but later resells it before making any use thereof. 

(2) The particular property is of a kind not ordinarily sold or stocked 
by the retailer, and not customarily covered by resale certificates given 
to his vendors and is the subject of an unusual sale, such as a sale for the 
accoinmodation of a customer, employee, etc. 

(3) The particular property is generally for the use of the retailer, but 
a small portion is incidentally resold. 

(4) Through error, sales tax reimbursement or use tax is paid by the re- 
tailer with respect to the purchase price of property purchased for resale 
in the regular course of business. 

(c) Particular Application. "Standby Service." Property purchased 
"tax paid" by a retailer and placed in "Standby Service," located at the 
place of intended use and committed to that use, is considered used suffi- 
ciently to preclude a tax-paid purchase deduction when sold, even 
though never physically used there and ultimately removed and sold. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6012(a), Revenue and Taxation Code. 

History 
L Amendment and renumbering of former Section 2071 filed 8-7-69; effective 

thirtieth day thereafter (Register 69, No. 32). 
2. Amendment filed 9-6-83; effective thirtieth day thereafter (Register 83, No. 

37). 

§1702. Successor's Liability. 

(a) When Duty to Withhold Purchase Price Arises. The requirement 
that a successor or purchaser of a business or stock of goods withhold suf- 
ficient of the purchase price to cover the tax Hability of the seller, arises 
only in the case of the purchase and sale of a business or stock of goods 
under a contract, providing for the payment to the seller or person desig- 
nated by him of a purchase price in money or property or providing for 
the assumpfion of liabilities and only to the extent thereof, and does not 
arise in coimection with other transfers of a business such as assignments 
for the benefit of creditors, foreclosures of mortgages, or sales by trustees 
in bankruptcy. 

(b) Amounts to Which Liability Extends. The liability of the successor 
or purchaser of a business or stock of goods extends to amounts incurred 
with reference to the operation of the business by the predecessor or any 
former owner, including the sale thereof, even though not then deter- 
mined against him or her, which include taxes, interest thereon to the date 
of payment of the taxes, and penalties including penalties for nonpay- 
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merit of taxes. Liability also extends to penalties determined and unpaid 
at the time of sale for negligence or intentional disregard of the Sales and 
Use Tax Law or authorized rules and regulations, and fraud or intent to 
evade the Sales and Use Tax Law or authorized rules and regulations. 

(c) Release from Obligation. The purchaser of the business or stock of 
goods will be released from further obligation to withhold the purchase 
price if he obtains a certificate from the board stating that no taxes, inter- 
est, or penalties are due from a predecessor. He will also be released if 
he makes a written request to the board for a certificate and if the board 
does not issue the certificate or mail to the purchaser a notice of the 
amount of the tax, interest, and penalties that must be paid as a condition 
of issuing the certificate within 60 days after the latest of the following 
dates: 

( 1 ) The date the board receives a written request from the purchaser 
for a certificate. 

(2) The date of the sale of the business or stock of goods. 

(3) The date the former owner's records are made available for audit. 

The certificate may be issued after the payment of all amounts due un- 
der the Sales and Use Tax Law, according to the records of the board as 
of the date of the certificate, or after the payment of the amounts, includ- 
ing amounts not yet ascertained, is secured to the satisfaction of the 
board. Such security is not subject to the limitations contained in section 
6701 of the Revenue and Taxation Code. 

(d) Enforcement of Obligation. 

( 1 ) The liability is enforced by service of a notice of successor liability 
not later than three years after the date the board receives written notice 
of the purchase of the business or stock of goods. The successor may peti- 
tion the Board for reconsideration of the liability within 30 days after ser- 
vice. The liability becomes final, and the amount due and payable, in the 
same manner as determinations and redeterminations of other sales and 
use tax liability. 

(2) On or after January 1, 1990, a successor shall be relieved of any 
penalty originally imposed upon the predecessor included in the notice 
of successor liability regardless of when the notice was issued where 
there is no relationship between the successor and predecessor. A rela- 
tionship exists between the successor and predecessor if there is any com- 
mon ownership or if the successor was a responsible person as defined 
in Sales and Use Tax Regulation 1702.5(b)(1) in the predecessor entity. 
A successor seeking relief of a penalty must file a written statement with 
the board under penalty of perjury stating the facts upon which he or she 
bases the claim for relief. 

(e) Separate Business Locations. 

Where one person operates several business establishments, each at a 
separate location, each establishment is a separate "business" and has a 
separate "stock of goods" for purposes of determining the liability of a 
successor. A purchaser of the business or stock of goods of any such es- 
tablishment is subject to liability as a successor with respect to that estab- 
lishment even if he does not purchase the business or stock of goods of 
all the establishments. 

(f) Purchase of a Portion of a Business. 

A person who purchases a portion of a business or stock of goods may 
become liable as a successor as, for example, where he purchases sub- 
stantially all of the business or stock of goods or where the business or 
stock of goods is purchased by two or more persons. In cases of doubt as 
to possible liability, the purchaser should obtain a certificate as provided 
in subdivision (c) above. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6592, 6701, 681 1, 6812, 6813 and 6814, Revenue and Taxation Code. 

History 

1. Amendment and renumbering of Section 2102 filed 10-10-69; effective thir- 
tieth day thereafter (Register 69, No. 41). 

2. Amendment of subsection (c) filed 12-20-77; effective thirtieth day thereafter 
(Register77, No. 52). 

3. Amendment of subsection (c) filed 12-29-78; effective thirtieth day thereafter 
(Register78, No. 52). 

4. Relettering of subsections (d) and (e) and new subsection (d) filed 2-28-80; ef- 
fective thirtieth day thereafter (Register 80, No. 8). 



5. Amendment of subsection (c) filed 10-8-87; operative 1 1-7-87 (Register 87, 
No. 42). 

6. Amendment of subsecUons (b), (d), (e) and (f) and new subsection (d)(2) filed 
9-13-90; operative 10-13-90 (Register 90, No. 44). 

7. Amendment of subsections (c)(3)-(d), (d)(2) and (0 and amendment of Nori: 
filed 9-27-99; operative 10-27-99 (Register 99. No. 40). 

§ 1702.5. Responsible Person Liability. 

(a) General. Any responsible person who willfully fails to pay or to 
cause to be paid, under circumstances set forth below, any taxes due from 
a domestic or foreign corporation or limited liability company pursuant 
to Part 1 , Division 2, of the Revenue and Taxation Code shall be personal- 
ly liable for any unpaid taxes and interest and penalties on those taxes not 
so paid upon termination, dissolution, or abandonment of the corporate 
or limited liability company business. 

Personal liability shall apply if the board establishes that while the per- 
son was a responsible person, the corporation or limited liability compa- 
ny: 

1 . sold tangible personal property in the conduct of its business and 
collected sales tax reimbursement on the selling price (whether separate- 
ly itemized or included in the selling price) and failed to remit such tax 
when due; or 

2. consumed tangible personal property and failed to pay the applica- 
ble tax to the seller or the board; or 

3. issued a receipt for use tax and failed to report and pay the tax. 

(b) Definition of Terms. 

( 1 ) Responsible Person. As used herein, the term "responsible person" 
means any officer, member, manager, employee, director, shareholder, 
or other person having control or super\ ision of, or who is charged with 
the responsibility for, the filing of returns or the payment of tax or who 
has a duty to act for the corporation or limited liability company in com- 
plying with any provision of the Sales and Use Tax Law. The term "re- 
sponsible person" does not include any person who would otherwise 
qualify but is serving in that capacity as an unpaid volunteer for a non- 
profit organization. 

(2) Willful. As used herein, the term "willful" means voluntary, con- 
scious and intentional. A failure to pay or to cause to be paid may be 
willful even though such failure was not done with a bad purpose or evil 
motive. 

(3) Termination. As used herein, "termination" of a domestic or for- 
eign corporate or limited liability company business includes discontinu- 
ance or cessation of business activities. 

(c) Collection. The board may issue a Notice of Determination, in the 
manner provided in Chapter 5 of the Sales and Use Tax Law, for the 
amount of the personal liability of the responsible person, and penalties 
and interest shall be added to the amount due as applicable. The board 
may collect the amounts due from the responsible person in the manner 
provided by Chapter 6 of the Sales and Use Tax Law for the collection 
of sales and use taxes. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6829, Revenue and Taxation Code. 

1. New section filed 1-9-97; operative 2-8-97 (Register 97, No. 2). 

§1702.6. Suspended Corporations. 

(a) General. A corporate officer or shareholder with control over op- 
erations or management of a closely held corporation during a time in 
which the corporation's powers, rights, and privileges are suspended or 
any responsible person who fails to pay or to cause to be paid any taxes 
due from a closely held corporation during a time in which the corpora- 
tion's powers, rights, and privileges are suspended shall be personally li- 
able under the circumstances set forth below for any unpaid sales or use 
tax liability of that suspended corporation incurred during the period of 
that suspension. The corporate officer, shareholder, or responsible per- 
son shall be liable for the unpaid tax, and interest and penalties on those 
taxes not so paid, regardless of the basis for the suspension of the corpora- 
tion' s powers, rights, and privileges. 

Personal liability under this regulation applies only when the Board es- 
tablishes that, during the period of suspension, the corporation: 
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( 1 ) Sold tangible personal property in the conduct of its business and 
collected sales tax reimbursement on the selling price (whether separate- 
ly itemized or included in the selling price) and failed to remit such tax 
when due; or 

(2) Collected use tax and failed to report and pay the tax; or 

(3) Consumed tangible personal property and failed to pay the applica- 
ble tax to the seller or the Board. 

(b) Definitions of Terms. 

(1) Responsible Person. For the purposes of this regulation, the term 
"responsible person" means any officer or shareholder who is charged 
with the responsibility for the filing of returns or the payment of tax or 
who has a duty to act for the closely held corporation in complying with 
any provision of the Sales and Use Tax Law, and who derives a direct fi- 
nancial benefit from the failure to pay the tax liability. 

(2) Closely Held. For the purposes of this regulation, the term "closely 
held" corporation means one in which ownership is concentrated in one 
individual, one family, or a small number of individuals and the majority 
stockholders manage the business. 

(3) Control over Operations or Management. For the purposes of this 
regulation, the term "control over operations or management" means the 
power to manage or affect day to day operations of the business. For the 
purposes of this regulation, it is rebuttably presumed that a corporate offi- 
cer has control over operations and management of the closely held cor- 
poration. 

(c) Determination and Collection. The Board shall determine and col- 
lect the liability established under this regulation in the manner provided 
in Chapter 5 (commencing with section 645 1 ) and Chapter 6 (commenc- 
ing with section 6701 ) of Part 1 , Division 2, of the Revenue and Taxation 
Code. 

(d) Liability of the Corporation. A suspended corporation shall remain 
liable for the unpaid tax, interest, and penalties incurred during the period 
in which its corporate powers, rights, and privileges were suspended 
without regard to any personal liability determined under subdivision (a) 
of this regulation. Payments made pursuant to subdivision (a) shall be ap- 
plied to the liability of the corporation. 

NOTE; Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Section 6066, Revenue and Taxation Code. 

History 

1. New section filed 9-18-2000; operative 10-18-2000 (Register 2000, No. 38). 

§ 1703. Interest and Penalties. 

(a) Statutory Provisions. Interest and penalties are prescribed in vari- 
ous sections of the Sales and Use Tax Law as follows: 



Sections 





Sections 




Subject 


Interest 


Penalties 


Failure to pay tax within 


6480.4, 6480.8 


6476, 6477, 


required time (except 


6480.19,6591 


6478, 6479.3 


determinations) 




6480.4, 6480.8. 
6480.19,6591, 
7051.2 


Failure to file a timely return 




6591, 6479.3 


Deficiency determinations 


6482 


6484 

(negligence) 
6485 (fraud) 
7051.2 


Determinations — Sales tax 






reimbursement or use tax 






collected but not timely remitted 




6597 


Determination — failure to 


6513 


6511,7051.2 


make return 




6514 (fraud) 


Jeopardy determinations 


6537 


6537,7051.2 


Extensions of time 


6459 




Determinations — Nonpayment of 




6565,7051.2 


Offsets 


6512 


6512 


Refunds and credits 


6901, 6907 






6908 


6901 


Suits for refund 


6936 




Disposition of interest and 






penalties 


7101 


7101 


Criminal Penalties 




6073, 6094.5, 
6422.1,7152, 
7153,7153.5 



Interest 


Penalties 


6291-6294 


6291-6294 




6485.1,6514.1 
(intent to 
evade) 




6207 




7153,7153.5 
6207 




6207 




6452, 6455 


6072 


6094.5. 6072 

7152 




6422.1 


6593, 6596 
6591.5 


6071,6077 
6077, 7155 
6592, 6596 



6074 
7051.2 



7076.5 



6593.5 
6964 



Subject 

Failure to make timely application 

for registration of motor vehicle, 

mobilehome, aircraft or 

undocumented vessel 
Registration of vehicle, vessel 

or aircraft out of state 



Advertising that use tax 

will be absorbed 
Any violation of Sales and 

Use Tax Law 
Failure to collect use tax 
Failure to display use tax 

separately 
Failure to furnish return or 

other data 
Improper use of resale 

certificates 
Making false return 
Misuse of vehicle use tax 

exemption certificates 
Operating as seller without 

permit 
Failure to obtain valid permit 
Relief from interest or penalty 
Modified adjusted rale 
Failure to obtain evidence that 

operator of catering 

truck holds valid permit 
Improper allocation of local tax by 

direct payment permitholder 
Managed Audit program 
Failure to pay tax due to an error 

or delay by an employee of the 

Board or Department of Motor 

Vehicles 
Erroneous refund 
Tax Amnesty Program (Reporting 

Periods Beginning Before 

January 1.2003) 

(b) Interest. 

( 1 ) Interest Rates. 

(A) In General. Interest is computed at the modified adjusted rate per 
month, or fraction thereof. "Modified adjusted rate per month, or fraction 
thereof means the modified adjusted rate per annum divided by 12. 

(B) Underpayments. "Modified adjusted rate per annum" for under- 
payments of tax is the rate for underpayments determined in accordance 
with the provisions of section 6621 of the Internal Revenue Code plus 
three percentage points. Such rate is subject to semiannual modification 
pursuant to the provisions of subparagraph (c) of section 6591.5 of the 
Revenue and Taxation Code. 

(C) Overpayments. Except as provided below, "modified adjusted rate 
per annum" for overpayments of tax is the bond equivalent rate of 
13-week treasury bills auctioned, rounded to the nearest full percent (or 
to the next highest full percent if .50%), subject to semiannual modifica- 
tion pursuant to the provisions of subparagraph (d) of Section 659 L5 of 
the Revenue and Taxation Code. For the period July 1, 1991, through 
June 30, 1 992, the modified adjusted rate per annum for overpayments 
is equal to the bond equivalent rate of 13-week treasury bills auctioned 
on July 1,1991, rounded to the nearest full percent (or to the next highest 
hill percent if .50%). 

(D) Managed Audit Program. Upon completion of the managed audit 
and verification by the Board, interest shall be computed at one-half the 
rate that would otherwise be imposed for liabilities covered by the audit 
period. 

(E) Error or Delay by Employee of Board or Department of Motor Ve- 
hicles. For tax liabilities that arise during taxable periods commencing 
on or after July 1, 1999, this subdivision is limited to interest imposed by 
sections 6480.4, 6480.8, 6513. 6591, and 6592.5 of the Revenue and 
Taxation Code. Effective January 1 , 2002, this subdivision applies to in- 
terest imposed by any provision of the Sales and Use Tax Law. All or any 



7073, 7074 
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part of such interest imposed may be relieved by the Board, in its discre- 
tion, under either of the following circumstances: 

1 . Where the failure to pay tax is due in whole or in part to an unreason- 
able error or delay by an employee of the Board acting in his or her offi- 
cial capacity. 

2. Where failure to pay use tax on a vehicle or vessel registered with 
the Department of Motor Vehicles was the direct result of an error by the 
Department of Motor Vehicles in calculating the use tax. 

For the purposes of this subdivision, an error or delay shall be deemed 
to have occurred only if no significant aspect of the error or delay is attrib- 
utable to an act of, or a failure to act by, the taxpayer. 

Any person seeking relief under this subdivision shall file with the 
Board a statement under penalty of perjury setting forth the facts on 
which the claim for relief is based and any other information which the 
Board may require. 

(F) Erroneous Refund. Operative for any action for recovery under 
Revenue and Taxation Code section 696 1 on or after July 1 , 1 999, no in- 
terest shall be imposed on the amount of an erroneous refund by the 
Board until 30 days after the date on which the Board mails a notice of 
determination for repayment of the erroneous refund if the Board finds 
that neither the person liable for payment of tax nor any party related to 
that person had in any way caused an erroneous refund for which an ac- 
tion for recovery is provided under section 696 1 of the Revenue and Tax- 
ation Code. The act of filing a claim for refund shall not be considered 
as causing the erroneous refund. 

(2) Late Payments Generally. Interest applies to the amount of all 
taxes, except prepayments of amounts of tax due and payable pursuant 
to section 647 1 of the Revenue and Taxation Code, not paid within the 
time required by law from the date on which the amount of tax became 
due and payable until the date of payment. 

Interest applies to amounts due but not paid by any distributor or bro- 
ker of motor vehicle fuel who fails to make a timely remittance of the pre- 
payment of tax required pursuant to sections 6480.1 and 6480.3 of the 
Revenue and Taxation Code. 

Operative January 1 , 1 992, interest applies to amounts due but not paid 
by any producer, importer, or jobber of fuel as defined in section 6480. 1 
of the Revenue and Taxation Code who fails to make a timely remittance 
of the prepayment of tax required pursuant to sections 6480. 1 6 and 
6480.18 of the Revenue and Taxation Code. 

(3) Determinations. Except as otherwise provided in subdivisions 
(b)(1)(E) and (b)(1)(F) above, interest applies to all determinations from 
the date on which the amount of tax becomes due and payable until the 
date of payment. 

(4) Extensions of Time. In cases in which an extension of time for the 
filing of a return and the payment of tax has been granted, interest applies 
from the date on which the tax would have been due and payable had the 
extension not been granted until the date of payment. In cases in which 
an extension of time has been granted for making a prepayment of tax 
pursuant to section 6471 of the Revenue and Taxation Code, interest ap- 
plies to the unpaid amount of the required prepayment at the same rate. 

(5) Refunds and Credits. 

(A) In General. If an overpayment is credited on amounts due from any 
person or is refunded, interest will be computed on the overpayment from 
the first day of the calendar month following the month during which the 
overpayment was made. A refund or credit shall be made of any interest 
imposed upon the person making the overpayment with respect to the 
amount being refunded or credited. Interest will be paid in the case of a 
refund, to the last day of the calendar month following the date upon 
which the person making the overpayment, if he or she has not already 
filed a claim, is notified by the board that a claim may be filed or the date 
upon which the refund is approved by the board, whichever date is the 
earlier; and in the case of a credit, to the same date as that to which interest 
is computed on the tax or amount against which the credit is applied. 

(B) Intentional or Careless Overpayments. Credit interest will be al- 
lowed on all overpayments, except when statutorily prohibited or in cases 
of intentional overpayment, fraud, negligence, or carelessness. Careless- 



ness occurs if a taxpayer makes an overpayment which: 1) is the result 
of a computational error on the return or on its supporting schedules or 
the result of a clerical error such as including receipts for periods other 
than that for which the return is intended, failing to take allowable deduc- 
tions, or using an incorrect tax rate; and 2) is made after the taxpayer has 
been notified in writing by the Board of the same or similar errors on one 
or more previous returns. 

(C) Waiver of Interest as Condition of Deferring Action on Claim. If 
any person who has filed a claim for refund requests the Board to defer 
action on the claim, the Board, as a condition to deferring action, may re- 
quire the claimant to waive interest for the period during which the per- 
son requests the Board to defer action. 

(6) Improper Use of Resale Certificate. Interest applies to the taxes im- 
posed upon any person who knowingly issues a resale certificate for per- 
sonal gain or to evade the payment of taxes while not actively engaged 
in business as a seller. The interest is computed from the last day of the 
month following the quarterly period for which a return should have been 
filed and the amount of tax or any portion thereof should have been paid. 

(7) Untimeliness Caused by Disaster. A person may be relieved of the 
interest imposed by sections 6459, 6480.4, 6480.8, 65 1 3, and 6591 of the 
Revenue and Taxation Code if the board finds that the person's failure 
to make a fimely return or payment was occasioned by a disaster and was 
neither negligent nor willful. Such person shall file with the board a state- 
ment under penalty of perjury setting forth the facts upon which the claim 
for relief is based. 

For purposes of this section "disaster" means fire, flood, storm, tidal 
wave, earthquake or similar public calamity, whether or not resulting 
from natural causes. 

(c) Penalties. 

(1) Late Payments Generally. 

(A) Prepayments. 

1 . Any person required to make a prepayment who fails to make a pre- 
payment before the last day of the monthly period following the quarterly 
period in which the prepayment became due and who files a timely return 
and payment for that quarterly period shall pay a penalty of 6 percent of 
the amount equal to 90 percent or 95 percent of the tax liability, as pre- 
scribed in Section 647 1 of the Revenue and Taxation Code, for each of 
the periods during that quarterly period for which a required prepayment 
was not made. 

2. If the failure to make a prepayment as described in (c)( 1 )( A) 1 . above 
is due to negligence or intentional disregard of the Sales and Use Tax Law 
or authorized regulations, the penalty shall be 10 percent instead of 6 per- 
cent. 

3. Any person required to make a prepayment who fails to make a 
timely prepayment, but who makes such prepayment before the last day 
of the monthly period following the quarterly period in which the prepay- 
ment became due, shall pay a penalty of 6 percent of the amount of the 
prepayment. 

4. If any part of a deficiency in prepayment is due to neghgence or in- 
tentional disregard of the Sales and Use Tax Law or authorized regula- 
tions, a penalty of 10 percent of the deficiency shall be paid. 

The penaUies provided in subparagraphs 2 and 4 of this subsection 
shall not apply to amounts subject to the provisions of sections 6484, 
6485, 65 1 1 , 65 14, and 659 1 of the Revenue and Taxafion Code (subpara- 
graphs (c)(1)(B), (c)(2)(A) and (c)(2)(B) of this regulation) 

5. A penalty of 25% shall apply to the amount of prepayment due but 
not paid by any distributor or broker of motor vehicle fuel who fails to 
make a dmely remittance of the prepayment as required pursuant to sec- 
tions 6480.1 and 6480.3 of the Revenue and Taxation Code. 

6. Operative January 1 , 1 992. a penalty of 1 percent shall apply to the 
amount of prepayment due but not paid by any producer, i mporter, or j ob- 
ber of fuel as defined in secdon 6480.10 of the Revenue and Taxation 
Code who fails to make a timely remittance of the prepayment as required 
pursuant to sections 6480.16 and 6480.18 of the Revenue and Taxation 
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Code. This penalty shall be 25 percent if the producer, importer, or jobber 
knowingly or intentionally fails to make a timely remittance. 

(B) Other Late Payments. A penalty of 10 percent of the amount of all 
unpaid lax shall be added to any tax not paid in whole or in part within 
the time required by law. 

(C) Vehicles. Vessels and Aircraft. A purchaser of a vehicle, vessel or 
aircraft who registers it outside this state for the purpose of evading the 
payment of sales or use taxes shall be liable for a penalty of 50 percent 
o[' any tax determined to be due on the sales price of the vehicle, vessel 
or aircraft. 

(2) Late Return Forms Generally. 

(A) Any person who fails to file a return in accordance with the due 
date set forth in section 6451 of the Revenue and Taxation Code or the 
due date established by the Board in accordance with section 6455 of the 
Revenue and Taxation Code, shall pay a penalty of 10 percent of the 
amount of taxes, exclusive of prepayments, with respect to the period for 
which the return is required. 

(B) Any person remitting taxes by electronic funds transfer shall, on 
or before the due date of the remittance, file a return for the preceding re- 
porting period in the form and manner prescribed by the Board. Any per- 
son who fails to timely file the required return shall pay a penalty of 10 
percent of the amount of taxes, exclusive of prepayments, with respect 
to the period for which the return is required. 

(3) Determinations. 

(A) Negligence or Intentional Disregard. A penalty of 10 percent of the 
amount of the tax specified in the determination shall be added to defi- 
ciency determinations if any part of the deficiency for which the determi- 
nation is imposed is due to negligence or intentional disregard of the 
Sales and Use Tax Law or authorized regulations. 

(B) Failure to Make Return. A penalty of 10 percent of the amount of 
tax specified in the determination shall be added to all determinations 
made on account of the failure of any person to make a return as required 
by law. 

(C) Fraud or Intent to Evade. A penalty of 25 percent of the amount 
of the tax specified in a deficiency determination shall be added thereto 
if any part of the deficiency for which the determination is made is due 
to fraud or intent to evade the Sales and Use Tax Law or authorized regu- 
lations. In the case of a determination for failure to file a return, if such 
failure is due to fraud or an intent to evade the Sales and Use Tax Law 
or authorized regulations, a penalty of 25 percent of the amount required 
to be paid, exclusive of penalties, shall be added thereto in addition to the 
1 percent penalty for failure to file a return. Fraud or intent to evade shall 
be established by clear and convincing evidence. 

A penalty of 50 percent applies to the taxes imposed upon any person 
who, for the purpose of evading the payment of taxes, knowingly fails to 
obtain a valid permit prior to the date in which the first tax return is due. 
The 50 percent penalty applies to the taxes determined to be due for the 
period during which the person engaged in business in this state as a seller 
without a valid permit and may be added in addition to the 1 percent pen- 
alty for failure to file a return. However, the 50 percent penalty shall not 
apply if the measure of tax liability over the period during which the per- 
son was engaged in business without a valid permit averaged $1000 or 
less per month. Also, the 50 percent penalty shall not apply to the amount 
of taxes due on the sale or use of a vehicle, vessel, or aircraft, if the 
amount is subject to the penalty imposed by section 6485. 1 or 65 1 4. 1 of 
the Revenue and Taxation Code. 

(D) Failure to timely remit collected sales tax reimbursement or use 
tax. With respect to Board-assessed determinations, except as provided 
below, for periods beginning on or after January 1, 2007, a person who 
knowingly collects sales tax reimbursement or use tax, and who fails to 
timely remit that sales tax reimbursement or use tax to the Board, shall 
be liable for a penalty of 40 percent of the amount not timely remitted. 
The penalty shall not apply if: 

1. the person's liability for the unremitted sales tax reimbursement or 
use tax averages one thousand dollars ($ 1 ,000) or less per month, or does 
not exceed 5 percent of the total amount of tax liability for which the tax 



reimbursement was collected for the period in which tax was due, which- 
ever is greater: or 

2. the person's failure to make a timely remittance of sales tax reim- 
bursement or use tax is due to a reasonable cause or circumstances be- 
yond the person's control, and occurred notwithstanding the exercise of 
ordinary care and the absence of willful neglect. 

For purposes of this penalty, "reasonable cause or circumstances be- 
yond the person's control" includes, but is not hmited to, any of the fol- 
lowing; 

a. the occurrence of a death or serious illness of the person or the per- 
son's next of kin that caused the person's failure to make a timely remit- 
tance; 

b. the occurrence of an emergency, as defined in section 8558 of the 
Government Code, that caused the person's failure to make a timely re- 
mittance; 

c. a natural disaster or other catastrophe directly affecting the business 
operations of the person that caused the person's failure to make a timely 
remittance; 

d. the Board's failure to send returns or other information to the correct 
address of record that caused the person's failure to make a timely remit- 
tance; 

e. the person's failure to make a timely remittance occurred only once 
over a three-year period, or once during the period on which the person 
was engaged in business, whichever time period is shorter; or 

f. the person voluntary corrected errors in remitting sales tax reim- 
bursement or use tax collected that were made in previous reporting peri- 
ods, and remitted payment of the liability owed as a result of those errors 
prior to being contacted by the Board regarding possible errors or discre- 
pancies. 

For purposes of this penalty, "sales tax reimbursement" is defined in 
section 1656.1 of the Civil Code, and also includes any sales tax that is 
advertised, held out, or stated to the public or any customer, directly or 
indirectly, that the tax or any part thereof will be assumed or absorbed by 
the retailer. 

This penalty applies to determinations made by the Board pursuant to 
Article 2 (commencing with section 6481), Article 3 (commencing with 
section 65 1 1 ). and Article 4 (commencing with section 6536) of Chapter 
5, Part 1, Division 2 of the Revenue and Taxation Code. 

(E) Nonpayment of Determinations. A penalty of 10 percent of the 
amount of the tax specified in the determination shall be added to any de- 
termination not paid within the time required by law. 

(4) Improper Use of Resale Certificate. 

A penalty of 10 percent applies to the taxes imposed upon any person 
who knowingly issues a resale certificate for personal gain or to evade 
the payment of taxes while not actively engaged in business as a seller. 

The penalty is 10 percent of the amount of tax or $500, whichever is 
greater, if the purchase is made for personal gain or to evade payment of 
taxes. 

(5) Direct Payment Permits. Every holder of a direct payment permit 
who gives an exemption certificate to a retailer for the purpose of paying 
that retailer's tax liability directly to the Board must make a proper allo- 
cation of that retailer' s local sales and use tax liability and also its district 
transactions and use tax liability if applicable. Such allocation must be 
made to the cities, counties, city and county, redevelopment agencies, 
and district to which the taxes would have been allocated if they had been 
reported by that retailer. Allocations must be submitted to the board in 
conjuncdon with the direct payment permit holder's tax return on which 
the taxes are reported. If the local and district taxes are misallocated due 
to negligence or intentional disregard of the law, a penalty of 10 percent 
of the amount misallocated shall be imposed. 

(6) Failure to Obtain Evidence that Operator of Catering Truck Holds 
Valid Seller' s Permit. Any person making sales to an operator of a cater- 
ing truck who has been required by the Board pursuant to section 6074 
of the Revenue and Taxation Code to obtain evidence that the operator 
is the holder of a valid seller's permit issued pursuant to section 6067 of 
the Revenue and Taxation Code and who fails to comply with that re- 
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quirement shall be liable for a penalty of five hundred dollars for each 
such failure to comply. 

(7) Failure of Retail Florist to Obtain Permit. Any retail florist (includ- 
ing a mobile retail florist) who fails to obtain a seller's permit before en- 
gaging in or conducting business as a seller shall, in addition to any other 
applicable penalty, pay a penalty of five hundred dollars ($500). For pur- 
poses of this regulation, "mobile retail florist" means any retail florist 
who does not sell from a structure or retail shop, including, but not limited 
to. a florist who sells from a vehicle, pushcart, wagon, or other portable 
method, or who sells at a swap meet, flea market, or similar transient lo- 
cation. "Retail florist" does not include any flower or ornamental plant 
grower who sells his or her own products. 

(8) Relief from Penalty for Reasonable Cause. If the Board finds that 
a person's failure to make a timely return, payment, or prepayment, or 
failure to comply with the provisions of section 6074 of the Revenue and 
Taxation Code is due to reasonable cause and circumstances beyond the 
person's control, and occurred notwithstanding the exercise of ordinary 
care and the absence of willful neglect, the person may be relieved of the 
penalty provided by sections 6074, 6476, 6477, 6480.4, 6480.8, 651 1, 
6565, 659 1 , and 705 1 .2 of the Revenue and Taxation Code for such fail- 
ure. 

Any person seeking to be relieved of the penalty shall file with the 
Board a statement under penalty of perjury setting forth the facts upon 
which the claim for relief is based. Section 6592 of the Revenue and Tax- 
ation Code, providing for the relief of certain penalties does not apply to 
the 10 percent penalty imposed for failure to make a timely prepayment 
under section 6478 of the Revenue and Taxation Code. 

(9) Tax Amnesty Program (Reporting Periods Beginning Before Janu- 
ary 1,2003). 

(A) If on or after April 1, 2005, the Board issues a deficiency deter- 
mination upon a return filed under the amnesty program or upon any oth- 
er nonreporting or underreporting of tax liability by a person who could 
have otherwise been eligible for amnesty as specified in sections 7071, 
7072 and 7073 of the Revenue and Taxation Code, the Board shall im- 
pose penalties at a rate that is double the rate of penalties normally appli- 
cable. 

(B) Any taxpayer who could have applied for amnesty as specified in 
sections 7071, 7072 and 7073 of the Revenue Taxation Code but fails to 
do so, will be subject to a penalty of 50 percent of the interest computed 
under section 6591 of the Revenue and Taxation Code for the period be- 
ginning on the date the tax was due and ending on March 31, 2005. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6071, 6072, 6073, 6074, 6077. 6094.5, 6207, 6291-6294, 6422.1. 6452, 
6455, 6459, 6476-6478, 6479.3, 6480.4, 6480.8, 6480.19, 6482, 6484, 6485, 
6485.1,6511-6514,6514.1,6537,6565,6591,6591.5,6592,6593,6593.5,6596, 
6597, 6901, 6907, 6908, 6936, 6964. 7051.2, 7073, 7074, 7076.5, 7101, 
7152-7153, 7153.5 and 7155, Revenue and Taxation Code. 

History 

1 . Amendment and renumbering of section 2103 filed 1 1-5-69; effective thirtieth 
day thereafter (Register 69, No. 45). 

2. Amendment of subsection (b) filed 12-26-75; effective thirtieth day thereafter. 
Note: Filing designates 1-1-76 as effective date (Register 75, No. 52). 

3. Amendment filed 10-2-81 ; effective thirtieth day thereafter (Register 81, No. 
40). 

4. Amendment filed 6-3-83; effective thirtieth day thereafter (Register 83, No. 
23). 

5. Amendment filed 1-10-86; effecfive thirtieth day thereafter (Register 86, No. 

2). 

6. Amendment filed 10-16-87; operative 11-15-87 (Register 87, No. 45). 

7. Amendment filed 10-12-88; operative 1 1-1 1-88 (Register 88, No. 43). 

8. Amendment of subsection (a)'s Table, new subsections (b)( 1 )-(b)( 1 )(C) and re- 
numbering, amendment of subsections (b)(2), (b)(5)(A), (b)(6) and (c)(l )(A)5., 
new subsection (c)(l)(A)6., and amendment of subsections (c)(2)(C), (c)(3). 
(c)(5)-(6) and NoTH filed 12-21-92; operative 1-20-93 (Register 92, No. 52). 

9. Change w ithout regulatory effect amending subsection (a), adding new subsec- 
tion (c)(6), renumbering subsections, and amending Note filed 5-19-97 pur- 
suant to section 100, title 1. California Code of Regulations (Register 97, No. 
21). 

10. Change without regulatory effect amending subsection (a) table, adding sub- 
sections (b)(1)(D) and (c)(2)-(c)(2)(B), renumbering subsections and amend- 



ing NoTi; filed 9-2-98 pursuant to section ] 00, title 1 , California Code of Regu- 
lations (Register 98, No. 36). 

11. Change without regulatory effect amending section and NoTi-; filed .VI 8 -99 
pursuant to section 100, title l,CaHfornia Code of Regulations (Reirister 99, No. 
12). 

12. Amendment of subsection (b)(5)(B) filed 12-9-99; operafive 1 -8-2000 ( Reg- 
ister 99, No. 50). 

13. Amendment of subsection (c)(3)(C) filed 12-10-2002; operative 1-9-2003 
(Register 2002, No. 50), 

14. Change without regulatory effect amending section and NoTt-; filed 4-7-2005 
pursuant to section 100, title 1, California Code of Regulations (Register 2005, 
No. 14). 

15. Change without regulatory effect amending subsection (a), adopting subsec- 
tion (c)(3)(D)-(c)(3)(D)2.f , relettering subsections and amending NoTi-; filed 
5-15-2007 pursuant to section 100, title 1, California Code of Regulations 
(Register 2007, No. 20). 

§ 1704. Whole Dollar Reporting — Computations on 
Returns or Other Documents. 

(a) General. Any amount required to be reported or shown on any form 
filed with the board, including any return, statement, supporting sched- 
ule, or other document, may be entered at the nearest whole dollar 
amount. For the purpose of the computation to the nearest whole dollar, 
a fractional part of a dollar shall be disregarded unless it amounts to one- 
half dollar ($0.50) or more, in which case the amount shall be increased 
to the next whole dollar. 

(b) Elecdon to Use Whole Dollar Amounts. The elecfion to report us- 
ing whole dollar amounts must be made at the time of filing the return 
statement or other document. The election is irrevocable as to that return, 
statement or other document. However, a new election may be made on 
the return, statement, or other document filed for a subsequent reporfing 
period. 

(c) Computation of Amount to be Reported or Shown. The provisions 
of paragraph (a) of this regulation apply only to cumulative amounts re- 
quired to be reported or shown on a return, statement, or other document. 
The total amount to be reported at the nearest whole dollar must be com- 
puted from the aggregate sum of the individual items which include 
cents. 

(d) Computation of Interest and PenaUies. If a return, statement, or oth- 
er document is not filed, or the tax due is not paid, within the Ume required 
by law, the computafion of any interest and penalty due shall be made 
from the amount of tax due, computed as provided in this regulation. If 
the interest and penalty is entered on the return, statement or other docu- 
ment, it may be entered at the nearest whole dollar amount. If the interest 
and penalty is computed and billed by the board, the billing will be issued 
showing the full amount due, including cents. 

NotE: Authority cited: Section 7051, Revenue and Taxation Code; and Section 
16302.2, Government Code. References: Sections 6452, 6453, 6471 and 7055, 
Revenue and Taxation Code. 

History 
1. New section filed 10-9-87; operative 1 1-8-87 (Register 87, No. 42). 

§ 1705. Relief From Liability. 

(a) In General. A person may be relieved from the liability for the pay- 
ment of sales and use taxes, including any penakies and interest added 
to those taxes, when that liability resulted from the failure to make a time- 
ly return or a payment and such failure was found by the Board to be due 
to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth 
in subdivision (b) below, or 

(2) Written advice in the form of an annotation or legal ruling of coun- 
sel under the conditions set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit of that person 
under the conditions set forth in subdivision (c) below. As used in this 
regulafion, the term "prior audit" means any audit conducted prior to the 
current examinadon where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person 
to whom it was originally issued or a legal or statutory successor to that 
person. Written advice from the Board which was received during a prior 
audit of the person under the conditions set forth in subdivision (c) below, 
may be relied upon by the person audited or by a legal or statutory succes- 
sor to that person. 



Page 169 



Register 2007, No. 20; 5-18-2007 



§ 1705.1 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



The term "written advice" includes advice that was incorrect at the 
time it was issued as well as advice that was correct at the time it was is- 
sued, but. subsequent to issuance, was invalidated by a change in statuto- 
ry or constitutional law, by a change in Board regulations, or by a final 
decision of a court of competent jurisdiction. Prior written advice may 
not be relied upon subsequent to: ( 1) the effective date of a change in stat- 
utory or constitutional law and Board regulations or the date of a final de- 
cision of a court of competent jurisdiction regardless that the Board did 
not provide notice of such action; or (2) the person receiving a subsequent 
writing notifying the person that the advice was not valid at the time it 
was issued or was subsequently rendered invalid. As generally used in 
this regulation, the term "written advice" includes both written advice 
provided in a written communication under subdivision (b) below and 
written advice provided in a prior audit of the person under subdivision 
(c) below. 

(b) Advice Provided in a Written Communication. 

( 1 ) Advice from the Board provided to the person in a written commu- 
nication must have been in response to a specific written inquiry from the 
person seeking relief from liability, or from his or her representative. To 
be considered a specific written inquiry for purposes of this regulation, 
representatives must identify the specific person for whom the advice is 
requested. Such inquiry must have set forth and fully described the facts 
and circumstances of the activity or transactions for which the advice was 
requested. 

(2) A person may write to the Board and propose a use tax reporting 
methodology for qualified purchases subject to use tax. If the Board con- 
cludes that the reporting method reflects the person's use tax liability for 
the defined population, then the Board may write to the person approving 
the use of the reporting method. The approval shall be subject to certain 
conditions. The following conditions shall be included in the approval: 

(A) The defined population of the purchases that will be included in 
the reporting method; 

(B) The percentage of purchases of the defined population that is sub- 
ject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The definition of a significant or material change that will require 
rescinding the approved reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and 
shall not be relied upon for the purposes of Revenue and Taxation Code 
section 6596 if the taxpayer files a claim for refund for tax that had been 
reported based upon this reporting method. 

(c) Written Advice Provided in a Prior Audit. Presentation of the per- 
son' s books and records for examination by an auditor shall be deemed 
to be a written request for the audit report. If a prior audit report of the 
person requesting relief contains written evidence which demonstrates 
that the issue in question was examined, either in a sample or census (ac- 
tual) review, such evidence will be considered "written advice from the 
Board" for purposes of this regulation. A census (actual) review, as op- 
posed to a sample review, involves examination of 100% of the person's 
transactions pertaining to the issue in question. For written advice con- 
tained in a prior audit of the person to apply to the person's acUvity or 
transaction in question, the facts and conditions relating to the activity or 
transaction must not have changed from those which occurred during the 
period of operation in the prior audit. Audit comments, schedules, and 
other writings prepared by the Board that become part of the audit work 
papers which reflect that the activity or transaction in question was prop- 
erly reported and no amount was due are sufficient for a finding for relief 
from liability, unless it can be shown that the person seeking relief knew 
such advice was erroneous. 

(d) Annotations and Legal Rulings of Counsel. Advice from the Board 
provided to the person in the form of an annotation or legal ruling of 
counsel shall constitute written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern 
at issue is addressed to the person or to his or her representative under the 
conditions set forth in subdivision (b) above; or 



(2) The annotation or legal ruling of counsel is provided to the person 
or his or her representative by the Board within the body of a written com- 
munication and involves the same fact pattern as that presented in the 
subject annotation or legal ruling of counsel. 

(e) Trade or Industry Associations. A trade or industry association re- 
questing advice on behalf of its member(s) must identify and include the 
specific member name(s) for whom the advice is requested for relief from 
liability under this regulation. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 6596, Revenue and Taxation Code. 

History 

1. New section filed 10-10-97: operative 1 1-9-97 (Register 97, No. 41). 

2. New subsection (a)(2), subsection renumbering, and new subsections (d)-(e) 
filed 12-8-99; operative 1-7-2000 (Register 99, No. 50). 

3. New subsections (b)(l)-(b)(2)(E) filed 5-23-2001 ; operative 6-22-2001 (Reg- 
ister 2001, No. 2001). 

§ 1705.1. Innocent Spouse or Registered Domestic Partner 
Relief from Liability. 

(a) In General. A spouse claiming relief from liability for any sales or 
use tax, interest, penalties, and other amounts shall be relieved from such 
liability where all of the following requirements are met: 

(1) A liability is incurred under the Sales and Use Tax Law; 

(2) The liability is attributable to the nonclaiming spouse; 

(3) The spouse claiming relief establishes that he or she did not know 
of, and that a reasonably prudent person in the claiming spouse's circum- 
stances would not have has reason to know of the liability; and 

(4) It would be inequitable to hold the claiming spouse liable for the 
liability, taking into account whether the claiming spouse significantly 
benefited directly or indirectly from the liability, and taking into account 
all other facts and circumstances. 

(b) "Benefited." Whether a claiming spouse has benefited directly or 
indirectly from the liability will be determined by a review by the Board 
of all of the available evidence. Normal support payment is not a signifi- 
cant benefit for purposes of this determination. Normal support is mea- 
sured relative to each family's standard of Hving. The claiming spouse 
will not be deemed to have benefited directly or indirectly from the liabil- 
ity solely as a result of normal support unless his or her Ufestyle signifi- 
cantly improved during the periods of liability. Gifts received by the 
claiming spouse, or lavish or luxury purchases made by either spouse 
may be evidence that the claiming spouse benefited directly or indirectly 
from the liability. Evidence of direct or indirect benefit may consist of 
transfers of property, including transfers which may be received several 
years after the calendar quarter in which the liability occurred. For exam- 
ple, if a claiming spouse receives from the other spouse an inheritance of 
property or life insurance proceeds which are traceable to the liability, the 
claiming spouse will be considered to have benefited from that liability. 
Other factors considered may include desertion of the claiming spouse 
by the other spouse or that the spouses have become divorced or sepa- 
rated subsequent to the periods of liabiUty. 

(c) Attribution. The determination of the spouse to whom items of li- 
ability are attributable shall be made without regard to community prop- 
erty laws. 

( 1 ) A claim may be filed if, at the time relief is requested, the claiming 
spouse is no longer married to or is legally separated from the nonclaim- 
ing spouse, or the claiming spouse is no longer a member of the same 
household as the nonclaiming spouse. 

(2) With respect to a liability incurred as a result of a failure to file a 
return or an omission of an item from the return, attribution to one spouse 
may be determined by whether a spouse rendered substantial services as 
a retailer of taxable items related to the Uability. If neither spouse ren- 
dered substantial services as a retailer, then the attribution of the liability 
shall be treated as community property. A liability incurred as a result of 
an erroneous deduction or credit shall be attributable to the spouse who 
caused that deduction or credit to be entered on the return. 

(d) Written Request for Relief To seek relief under these provisions, 
a claiming spouse may submit a written request for relief setting forth the 
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seller's permit number, the period for which relief is requested, and the 
specific grounds upon which the request for relief is based. 

(e) Statute of Limitations. These provisions shall apply to all calendar 
quarters for claims made no later than one year after the board's first con- 
tact with the spouse making the claim. 

Claims made after one year from the board's first contact with the 
spouse making the claim shall not apply to any calendar quarter that is 
more than 

five years from the return due date for nonpayment on a return, or 

five years from the finahty date on the board-issued determination, 

whichever is later. 

No calendar quarters shall be eligible for relief under this regulation 
that have been closed by res judicata. 

(f) Refunds. A refund of any amounts under these provisions shall be 
subject to the requirements as set forth in Revenue and Taxation Code 
section 6901 through 6908, inclusive. 

(g) This regulation shall apply retroactively to liabilities arising prior 
to January 1 , 1 994. 

(h) Effective January 1 , 200 1 , a spouse may be relieved of liability for 
any unpaid tax or deficiency under the Sales and Use Tax Law if, taking 
into account all the facts and circumstances, it is inequitable to hold the 
spouse liable for such amount attributable to any item for which relief is 
not available under subdivisions (a) through (d). A spouse may be con- 
sidered for equitable relief under this subdivision only after a written 
claim for relief as an innocent spouse has been filed pursuant to subdivi- 
sion (d). A spouse whose claim for equitable relief is denied may request 
that the claim be reconsidered by the Board. 

(1 ) Criteria for Equitable Relief. 

(A) Factors that may be considered for the purpose of granting equita- 
ble relief include, but are not limited to: 

1 . The claiming spouse is separated (whether legally or not) or di- 
vorced from the nonclaiming spouse. 

2. The claiming spouse would suffer economic hardship if relief is not 
granted. 

3. The claiming spouse, under duress from the nonclaiming spouse, 
did not pay the liability. To substantiate "duress," the claiming spouse 
must provide objective evidence. "Objective evidence" can include, but 
is not limited to, such documents as police reports, restraining orders, or 
counseling reports. 

4. The claiming spouse did not know and had no reason to know about 
the items causing the understatement or that the tax would not be paid. 

5. The nonclaiming spouse has a legal obligation under a divorce de- 
cree or agreement to pay the tax. (This obligation will not be considered 
a positive factor if the claiming spouse knew or had reason to know, at 
the time the divorce decree or agreement was entered into, that the non- 
claiming spouse would not pay the tax.) 

6. The tax for which the claiming spouse is requesting relief is attribut- 
able to the nonclaiming spouse. 

(B) Factors that may be considered for purposes of denying equitable 
relief include, but are not limited to: 

1 . The claiming spouse will not suffer economic hardship if relief is 
not granted. 

2. The claiming spouse knew or had reason to know about the items 
causing the understatement or that the tax would be unpaid at the time the 
claiming spouse signed the return. 

3. The claiming spouse received a significant benefit from the unpaid 
tax or items causing the understatement. 

4. The claiming spouse has not made a good faith effort to comply with 
the Board's laws for the periods for which the claiming spouse is request- 
ing relief or for subsequent periods of liability. 

5. The claiming spouse has a legal obligation under a divorce decree 
or agreement to pay the tax. 

6. The tax for which relief is being requested is attributable to the 
claiming spouse. 

(2) Conditions for Relief. The following conditions apply to claims for 
equitable relief: 



(A) The statutes of limitations provided for innocent spouse claims in 
subdivisions 1705. 1(e) and (f) also apply to requests for equitable relief. 

(B) Claims for equitable relief may be filed on liabilities incurred prior 
to January 1,2001, including liabilities incurred prior to January 1, 1994, 
as provided in subdivision (g). 

(i) The Board shall send notification by mail of the claim for relief 
from liability and the basis for that claim to the nonclaiming spouse. 

(j) Registered Domestic Partners. Pursuant to Family Code section 
297.5, on and after January 1. 2005. registered domestic partners shall 
have the same rights, protections, and benefits, and shall be subject to the 
same responsibilities, obligations, and duties under law, whether they de- 
rive from statutes, administrative regulations, court rules, government 
policies, common law, or any other provisions or sources of law, as are 
granted to and imposed upon spouses. Accordingly, for purposes of this 
regulation, on and after January 1, 2005, domestic partners, as defined in 
Family Code section 297, have the same rights, protections, and benefits, 
and are subject to the same responsibilities, obligations, and duties as 
stated herein with respect to spouses. 

Note: Authority cited: Section 7031, Revenue and Taxation Code. Reference: 
Sections 6066, 6067, 6456 and 6901-6908, Revenue and Taxation Code; and Sec- 
tions 297 and 297.3, Family Code. 

History 

1. New section filed 11-5-97; operative 12-5-97 (Register 97, No. 45). 

2. Amendment filed 9-20-2001 ; operative 10-20-2001 (Register 2001. No. 38). 

3. Change without regulatory effect amending section heading, adding new sub- 
section ()) and amending Note filed 1-3-2007 pursuant to section 100, title 1, 
California Code of Regulations (Register 2007, No. 1). 

§1706. Drop Shipments. 

(a) Definitions. For purposes of this regulation: 

(1 ) "Retailer engaged in business in this state" means and includes any 
person who would be so defined by Revenue and Taxation Code section 
6203 if the person were a retailer. 

(2) "True retailer" means and includes a retailer who is not a retailer 
engaged in business in this state and who makes a sale of tangible person- 
al property to a consumer in California. 

(3) "Drop shipment" means and includes a delivery of tangible person- 
al property by an owner or former owner thereof, or factor or agent of that 
owner or former owner, to a California consumer pursuant to the instruc- 
tions of a true retailer. 

(4) "Drop shipper" means and includes an owner or former owner 
thereof, or factor or agent of that owner or former owner, who makes a 
drop shipment of tangible personal property. 

(b) General. A drop shipment generally involves two separate sales. 
The true retailer contracts to sell tangible personal property to a consum- 
er. The true retailer then contracts to purchase that property from a suppli- 
er and instructs that supplier to ship the property directly to the consumer. 
The supplier is a drop shipper. A drop shipper that is a retailer engaged 
in business in this state is reclassified as the retailer and is liable for tax 
as provided in this regulation. When more than two separate sales are in- 
volved, the person liable for the applicable tax as the drop shipper is the 
first person who is a retailer engaged in business in this state in the series 
of transactions beginning with the purchase by the true retailer. 

(c) Application of Tax 

(1) Unless the sale to the California consumer and the use by the 
California consumer are exempt from sales and use tax as otherwise pro- 
vided in the Sales and Use Tax Law, a drop shipper must report and pay 
tax measured by the retail selling price of the property paid by the Califor- 
nia consumer to the true retailer. 

(2) Except as provided in subdivision (c)(3) of this regulafion, for re- 
porting periods commencing on or after January 1 , 2001 , a drop shipper 
may calculate the retail selling price of its drop shipments of property 
based on its selling price of the property to the true retailer plus a mark-up 
of 10 percent (10%). A drop shipper may use a mark-up percentage low- 
er than 1 percent if the drop shipper can document that the lower mark- 
up percentage accurately reflects the retail selling price charged by the 
true retailer to the California consumer. 
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If a mark-up percentage lower than 1 percent is developed in an audit 
of the drop shipper, the drop shipper may use that percentage for the sub- 
sequent reporting periods provided the drop shipper has not had a signifi- 
cant change in business operations. Provided there is no significant 
change in business operations, if a later audit develops a higher percent- 
age, the Board would not assess additional tax based on that newly com- 
puted mark-up percentage. However, for subsequent reporting periods, 
the lower mark-up from the previous audit cannot be used, and the drop 
shipper must instead use the higher percentage developed in the most re- 
cent audit or 1 percent, whichever is lower. 

(3) The procedures set forth in subdivision (c)(2) of this regulation do 
not apply to drop shipments of vehicles, vessels, and aircraft (also known 
as "courtesy deliveries")- For purposes of this regulation, "vehicle," 
"vessel," and "aircraft" are defined in Sections 6272, 6273, and 6274 of 
the Revenue and Taxation Code, respectively. 

(d) Examples. 

(1) ABC Co. is not a retailer engaged in business in this state. It con- 
tracts to sell tangible personal property to a California consumer. ABC 
Co. then contracts with XYZ Inc. to purchase the tangible personal prop- 
erty. ABC Co. instructs XYZ Inc. to ship the property directly to the 
California consumer. XYZ Inc. is a retailer engaged in business in this 
state. XYZ Inc. is the drop shipper liable for the applicable tax as the re- 
tailer. 

(2) ABC Co. is not a retailer engaged in business in this state. It con- 
tracts to sell tangible personal property to a California consumer. ABC 
Co. then contracts with XYZ Inc. to purchase the tangible personal prop- 
erty. ABC Co. instructs XYZ Inc. to ship the property directly to the 
California consumer. XYZ Inc. is a retailer engaged in business in 
California. XYZ Inc. then contracts with Supplies Corp. to purchase the 
tangible personal property, and instructs Supplies Corp. to ship the prop- 
erty directly to the California consumer. Whether or not Supplies Corp. 
is a retailer engaged in business in this state, XYZ Inc. is the drop shipper 
liable for the applicable tax as the retailer. 

(3) ABC Co. is not a retailer engaged in business in this state. It con- 
tracts to sell tangible personal property to a California consumer. ABC 
Co. then contracts with XYZ Inc. to purchase the tangible personal prop- 
erty. ABC Co. instructs XYZ Inc. to ship the property directly to the 
California consumer. XYZ Inc. is not a retailer engaged in business in 
this state. XYZ Inc. then contracts with Supplies Corp. to purchase the 
tangible personal property, and instructs Supplies Corp. to ship the prop- 
erty directly to the California consumer. Supplies Corp. is a retailer en- 
gaged in business in this state. Supplies Corp. is the drop shipper liable 
for the applicable tax as the retailer. 

(4) Dropshipper Company is a drop shipper of tangible personal prop- 
erty to California consumers on behalf of retailers who are not retailers 
engaged in business in this state. During its last audit, the Board devel- 
oped and applied a mark-up of 8 1/2 percent. During the current audit, 
the Board develops a mark-up of 1 1 percent. The Board will apply a 
mark-up of 8 1/2 percent in the current audit provided there was no sig- 
nificant change in Dropshipper Company's business operations between 
the prior audit period and the current audit period. If there was a signifi- 
cant change in business operations, the Board will apply a mark-up per- 
centage of 1 percent in the current audit. For periods after the current 
audit period, Dropshipper Company must use a 10 percent mark-up per- 
centage. 

(5) In the previous example, Dropshipper Company sold only comput- 
er hardware during the period covered by the prior audit, but in the period 
covered by the current audit, it also made considerable sales of computer 
software. Since there was a significant change in Dropshipper Compa- 
ny's business operations after the prior audit period, the mark-up of 8 1/2 
percent developed during that audit does not apply. The Board will apply 
a mark-up of 10 percent (because it is lower than the 1 1 percent mark-up 
developed during the audit). 

(e) Burden of Proof 

( 1 ) An owner or former owner of tangible personal property, or a factor 
or agent of that owner or former owner, who, upon the instructions of that 



person's customer, delivers property to a California consumer is pre- 
sumed to be a drop shipper liable for the applicable tax as the retailer. A 
person may overcome this presumption by accepting a timely resale cer- 
tificate from that person's customer that includes a valid California sell- 
er's permit number. The acceptance of a resale certificate that does not 
include a valid California seller's permit number will not overcome the 
presumption. 

(2) A person otherwise qualifying as a drop shipper under this regula- 
tion can overcome the presumption that the delivery is to a consumer by 
accepting a timely and valid resale certificate in good faith from the per- 
son in California to whom the property is delivered. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6007, 6091 and 6203, Revenue and Taxation, Code. 

History 

1 . New section filed 1 1-28-2000; operative 12-28-2000 (Register 2000, No. 48). 

§ 1707. Electronic Funds Transfer. 

(a) Definitions. 

( 1 ) "Electronic funds transfer" means any transfer of funds, other than 
a transaction originated by check, draft, or similar paper instrument, that 
is initiated through an electronic terminal, telephonic instrument, or com- 
puter or magnetic tape, so as to order, instruct, or authorize a financial 
institution to debit or credit an account. Electronic funds transfers shall 
be accomplished by an automated clearinghouse debit, an automated 
clearinghouse credit, or by Federal Reserve Wire Transfer. 

(2) "Automated clearinghouse" means any federal reserve bank, or an 
organization established in agreement with the National Automated 
Clearing House Association, that operates as a clearinghouse for trans- 
mitting or receiving entries between banks or bank accounts and which 
authorizes an electronic transfer of funds between these banks or bank 
accounts. 

(3) "Automated clearinghouse debit" means a transaction in which the 
state, through its designated depository bank, originates an automated 
clearinghouse transaction debiting the person's bank account and credit- 
ing the state's bank account for the amount due. Banking costs incurred 
for the automated clearinghouse debit transaction shall be paid by the 
state. 

(4) "Automated clearinghouse credit" means an automated clearing- 
house transaction in which the person through his or her own bank, origi- 
nates an entry crediting the state's bank account and debiting his or her 
own bank account. Banking costs incurred for the automated clearing- 
house credit transaction charged to the state shall be paid by the person 
originating the credit. 

(5) "Federal Reserve Wire Transfer" means any transaction originated 
by a person and utilizing the national electronic payment system to trans- 
fer funds through the federal reserve banks, when that person debits his 
or her own bank account and credits the state's bank account. Electronic 
funds transfers pursuant to Revenue and Taxation Code section 6479.3 
may be made by Federal Reserve Wire Transfer only if payment cannot, 
for good cause, be made according to subdivision (a)(1) of this regula- 
tion, and the use of Federal Reserve Wire Transfer is preapproved pur- 
suant to subdivision (h) of this regulation. Banking costs incurred for the 
Federal Reserve Wire Transfer transaction charged to the person and to 
the state shall be paid by the person originating the transaction. 

(b) Participation. 

( 1 ) Mandatory Participation. Prior to January 1 , 2006, persons with an 
estimated monthly tax liability of twenty thousand dollars ($20,000) or 
more were required to remit amounts due by electronic funds transfer un- 
der procedures set forth in this regulation. Operative January 1, 2006, 
persons with an estimated monthly tax liability of ten thousand dollars 
($10,000) or more are required to remit amounts due by electronic funds 
transfer under procedures set forth in this regulation. To identify manda- 
tory participants, the Board shall conduct an annual review of all persons 
with sales and use tax permits. The review is performed by calculating 
an average monthly tax liability for a twelve-month period. Persons 
whose average monthly tax liability equals or exceeds the threshold for 
mandatory participation will be required to remit payments by electronic 
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funds transfer. If a person did not begin making sales until after the begin- 
ning of the designated twelve-month review period, then the monthly tax 
liability will be calculated based upon the number of months in which 
sales were made (for example, in a calendar year review period, if the per- 
son obtains a seller's permit and begins making sales in May, the total tax 
liability would be divided by eight to determine the average monthly tax 
liability since there are eight months remaining in the evaluation period). 
Persons registering to report and pay sales or use tax for the first time, 
except certain successors, will not be required to participate in the elec- 
tronic funds transfer program until an annual review is conducted. 

A successor will be regarded as having an estimated tax liability that 
equals or exceeds the threshold for mandatory participation in the elec- 
tronic funds transfer program when the monthly tax liability of the prede- 
cessor equalled or exceeded the threshold for mandatory participation or 
the predecessor was a mandatory participant in the electronic funds trans- 
fer program. If the successor purchases a portion of a business that is re- 
quired to participate in the mandatory electronic funds transfer program 
(e.g. a multiple outlet business that only sells some, but not all, of its loca- 
tions), the average monthly tax liability of the purchased locations will 
be computed to determine if the successor meets the threshold to be iden- 
tified as a mandatory participant in the electronic funds transfer program. 

After an annual review, if a person drops below the threshold for man- 
datory participation, the Board shall provide notification, in writing, that 
the status has been changed from mandatory participation to voluntary 
participation in the electronic funds transfer program. If, at that time, a 
person wishes to discontinue making electronic funds transfer payments, 
a written request must be made to the Board. Payments must continue to 
be remitted by electronic funds transfer until the taxpayer is notified by 
the Board, in writing, of an effective date of withdrawal from the pro- 
gram. Any person who fails to comply with the mandatory participation 
requirements under this subdivision shall be liable for penalty as pro- 
vided under Revenue and Taxation Code section 6479.3. 

(2) Voluntary Participation. Any person not meeting the criteria for 
mandatory participation set forth in subdivision (b)(1) may participate in 
the program on a voluntary basis. A person must register with the Board 
prior to participation. If a person wishes to discontinue making electronic 
funds transfer payments, a written request must be made to the Board. 
Payments must continue to be remitted by electronic funds transfer until 
notified by the Board, in writing, of an effective date of withdrawal from 
the program. 

(c) Date of Payment. Payment is deemed complete on the date the elec- 
tronic funds transfer is initiated, if the settlement to the state's demand 
account occurs on or before the banking day following the date the trans- 
fer is initiated. If the settlement to the state's demand account does not 
occur on or before the banking day following the date the transfer is initi- 
ated, payment is deemed to occur on the date settlement occurs. 

(d) Filing of Returns. In addition to a tax payment made by electronic 
funds transfer, a return must be filed on or before the due date. Any per- 
son who fails to comply with this provision shall be subject to penalty 
charges as provided under Revenue and Taxation Code section 6479.3. 

(e) Failure to Pay by Electronic Funds Transfer. Any person required 
to pay taxes by electronic funds transfer must continue to do so until the 
Board advises that person otherwise in writing. Any person required to 
pay taxes by electronic funds transfer, as set forth in subdivision (b)(1), 
who does not pay through electronic funds transfer but uses another 
means (e.g., pay by check), will be assessed a penalty as provided by 
Revenue and Taxation Code section 6479.3. 

(f) Reporting Prepayments. Any person required to make prepayments 
will not receive and is not required to file prepayment forms; however, 
a payment must still be made by electronic funds transfer. 

(g) Zero Amount Due. When no tax is due for a given period, a zero 
dollar transaction must be made by electronic funds transfer or the Board 
must receive written notification stating that no tax is due for that period. 

(h) Emergencies. In emergency situations, a Federal Reserve Wire 
Transfer transaction ma^' be used to transmit a payment. A Federal Re- 



serve Wire Transfer is an electronic payment system used by federal re- 
serve banks to transfer funds instantaneously. Generally, this method o[' 
payment is not approved for recurring transactions. Authorization must 
be received from the Board prior to making a payment by Federal Re- 
serve Wire Transfer. The person who originates the transfer shall be re- 
sponsible for any fees incurred by the Federal Reserve Wire Transfer 
transaction. 

NOTE: Authority cited: Sections 705) and 6479.3, Revenue and Taxation Code. 
Reference: Sections 6479.3 and 6479.5, Revenue and Taxation Code. 

History 

1. New section tiled 5-27-2003; operative 6-26-2003 (Register 2003. No. 22). 

2. Change without regulatory effect amending subsections (b)(l)-(2) filed 
4-20-2006 pursuant to section 100, title 1, California Code of Regulations 
(Register 2006, No. 16). 

Article 19. Bradley-Burns Uniform Local 
Sales and Use Taxes 

§ 1 802. Place of Sale and Use for Purposes of 

Bradley-Burns Uniform Local Sales and Use 
Taxes. 

(a) In General. 

( 1 ) Retailers Having One Place of Business. For the purposes of the 
Bradley-Bums Uniform Local Sales and Use Tax Law, if a retailer has 
only one place of business in this state, all California retail sales of that 
retailer in which that place of business participates occur at that place of 
business unless the tangible personal property sold is delivered by the re- 
tailer or his or her agent to an out-of-state destination, or to a common 
carrier for deUvery to an out-of-state destination. 

(2) Retailers Having More Than One Place of Business. 

(A) If a retailer has more than one place of business in this state but only 
one place of business participates in the sale, the sale occurs at that place 
of business. 

(B) If a retailer has more than one place of business in this state which 
participates in the sale, the sale occurs at the place of business where the 
principal negotiations are carried on. If this place is the place where the 
order is taken, it is immaterial that the order must be forwarded elsewhere 
for acceptance, approval of credit, shipment, or billing. For the purposes 
of this regulation, an employee's activities will be attributed to the place 
of business out of which he or she works. 

(3) Place of Passage of Title Immaterial. If title to the tangible personal 
property sold passes to the purchaser in California, it is immaterial that 
title passes to the purchaser at a place outside of the local taxing jurisdic- 
tion in which the retailer's place of business is located, or that the proper- 
ty sold is never within the local taxing jurisdiction in which the retailer's 
place of business is located. 

(b) Place of Sale in Specific Instances. 

( 1 ) Vending Machine Operators. The place of sale is the place at which 
the vending machine is located. If an operator purchases property under 
a resale certificate or from an out-of-state seller without payment of tax 
and the operator is the consumer of the property, for purposes of the use 
tax, the use occurs at the place where the vending machine is located. 

(2) Itinerant Merchants. The place of sale with respect to sales made 
by sellers who have no permanent place of business and who sell from 
door to door for their own account shall be deemed to be in the county 
in which is located the seller's permanent address as shown on the seller's 
permit issued to him or her. If this address is in a county imposing sales 
and use taxes, sales tax applies with respect to all sales unless otherwise 
exempt. If this address is not in a county imposing sales and use taxes, 
he or she must collect the use tax with respect to property sold and deliv- 
ered or shipped to customers located in a county imposing sales and use 
taxes. 

(3) Retailers Under Section 6015. Persons regarded by the Board as 
retailers under section 6015(b) of the Revenue and Taxation Code are re- 
garded as selling tangible personal property through salespersons, repre- 
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sentatives, peddlers, canvassers or agents who operate under or obtain 
the property from them. The place of sale shall be deemed to be; 

(A) the business location of the retailer if the retailer has only one place 
of business in this state, exclusive of any door-to-door solicitations of 
orders, or 

(B) the business location of the retailer where the principal negoti- 
ations are carried on, exclusive of any door-to-door solicitations of or- 
ders, if more than one in-state place of business of the retailer participates 
in the sale. 

The amendments to paragraph (b)(3) apply only to transactions en- 
tered into on or after July 1, 1990. 

(4) Auctioneers. The place of sale by an auctioneer is the place at 
which the auction is held. Operative July 1 , 1996, auctioneers shall report 
local sales tax revenue to the participating jurisdiction (as defined in sub- 
division (d) below) in which the sales take place, with respect to auction 
events which result in taxable sales in an aggregate amount of $500,000 
or more. 

(5) Factory-built School Buildings. The place of sale or purchase of 
a factory-built school building (relocatable classroom) as defined in 
paragraph (c)(4)(B) of Regulation 1521 (18 CCR 1521), Construction 
Contractors, is the place of business of the retailer of the factory-built 
school building regardless of whether sale of the building includes instal- 
lation or whether the building is placed upon a permanent foundation. 

(6) Jet Fuel. 

(A) For sales of jet fuel prior to January 1, 2008, the place of sale or 
purchase of jet fuel is the city, county, or city and county which is the 
point of the delivery of the jet fuel to the aircraft, if both of the following 
conditions are met: 

1 . The principal negotiations for the sale are conducted at the retailer' s 
place of business in this state; and 

2. The retailer has more than one place of business in the state. 

(B) For sales of jet fuel on or after January 1, 2008, the place of sale 
or purchase of jet fuel is the city, county, or city and county which is the 
point of the delivery of the jet fuel to the aircraft. 

(C) The local sales or use tax revenue derived from the sale or purchase 
of jet fuel under the conditions set forth in this subdivision shall be trans- 
mitted by the Board, to the city, county, or city and county where the air- 
port is located at which such delivery occurs. 

(D) Multi- Jurisdictional Airports. For the purposes of this regulation, 
the term "multi-jurisdictional airport" means and includes an airport that 
is owned or operated by a city, county, or city and county, that has en- 
acted a state-administered local sales and use tax ordinance and as to 
which the owning or operating city, county, or city and county is different 
from the city, county, or city and county in which the airport is located. 
Through June 30, 2004, the local tax rate is imposed at 1 .25% by Revenue 
and Taxation Code section 7202(a). Operative July 1 , 2004, the local tax 
rate is imposed at 1 % by Revenue and Taxation Code section 7203. 1 . The 
local tax revenue derived from of sales of jet fuel at a "multi-jurisdiction- 
al airport" shall, notwithstanding subdivision (C), be transmitted by the 
Board as follows: 

1. In the case of the 0.25% local sales tax imposed by counties under 
Government Code section 29530 and Revenue and Taxation Code sec- 
tion 7202(a), or operative July 1 , 2004, imposed by counties under Reve- 
nue and Taxation Code section 7203.1(a)(1), half of the revenue to the 
county which owns or operates the airport (or in which the city which 
owns or operates the airport is located) and half to the county in which 
the airport is located. 

2. In the case of the remaining 1 % of the local sales tax imposed by 
counties under Revenue and Taxation Code section 7202(a), or operative 
July 1 , 2004, the remaining 0.75%, imposed by counties under Revenue 
and Taxation Code section 7203. 1(a)(2), and in the case of the local sales 
tax imposed by cities at a rate of up to 1%, or operative July 1, 2004, at 
a rate of up to 0.75% under Revenue and Taxation Code section 
7203.1(a)(2), and offset against the local sales tax of the county in which 
the city is located under Revenue and Taxation Code section 7202(h), 
half of the revenue to the city which owns or operates the airport and half 



to the city in which the airport is located. If the airport is either owned or 
operated by a county or is located in the unincorporated area of a county, 
or is owned or operated by a county and is located in the unincorporated 
area of a different county, the local sales tax revenue which would have 
been transmitted to a city under this subdivision shall be transmitted to 
the corresponding county. 

3. Notwithstanding the rules specified in subdivisions 1. and 2., the 
following special rules apply: 

a. In the case of retail sales of jet fuel in which the point of the delivery 
of the jet fuel to the aircraft and place of sale or purchase, as described 
in subdivision (A) or (B), is San Francisco International Airport, the 
Board shall transmit one-half of the local sales tax revenues derived from 
such sales to the City and County of San Francisco, and the other half to 
the County of San Mateo. 

b. In the case of retail sales of jet fuel in which the point of the delivery 
of the jet fuel to the aircraft and place of sale or purchase, as described 
in subdivision (A) or (B ), is Ontario International Airport, the Board shall 
transmit local sales taxes with respect to those sales in accordance with 
both of the following: 

c. AH of the revenues that are derived from a local sales tax imposed 
by the City of Ontario shall be transmitted to that city. 

d. All of the revenues that are derived from a local sales tax imposed 
by the County of San Bernardino shall be allocated to that county. 

(E) Otherwise, as provided elsewhere in this regulation. 

(c) Transactions Negotiated Out of State and Delivered from the Re- 
tailer's Stock of Tangible Personal Property in California. 

( 1 ) If an out-of-state retailer does not have a permanent place of busi- 
ness in this state other than a stock of tangible personal property, the place 
of sale is the city, county, or city and county from which delivery or ship- 
ment is made. Local tax collected by the Board for such sales will be dis- 
tributed to that city, county, or city and county. 

(2) If a retailer has a permanent place of business in this state in addi- 
tion to its stocks of tangible personal property, the place of sale, in cases 
where the sale is negotiated out-of-state and there is no participation by 
the retailer's permanent place of business in this state, is the city, county, 
or city and county from which delivery or shipment is made. Local tax 
collected by the Board for such sales will be distributed to the city, 
county, or city and county from which delivery or shipment is made. 

(d) Allocation of Sales Tax and Application of Use Tax. Local sales 
tax is allocated to the place where the sale is deemed to take place under 
the above rules. The local use tax ordinance of the jurisdiction where the 
property at issue is put to its first functional use applies to such use. As 
used in this subdivision, the term "participating jurisdiction" means any 
city, city and county, or county which has entered into a contract with the 
Board for administration of that entity's local sales and use tax. 

( 1 ) Direct Reporting By Retailers. Operative July 1 , 1 996. for transac- 
tions of $500,000 or more, except with respect to persons who register 
with the Board to collect use tax under Regulation 1684(c) (18 CCR 
1684), the seller shall report the local use tax revenues derived therefrom 
directly to the participating jurisdiction where the first functional use is 
made. 

Persons who voluntarily collect use tax under Regulation 1684(c) 
may, solely at their own discretion, report the local use tax revenues on 
transactions of $500,000 or more directly to the participating jurisdiction 
where first functional use is made. 

(2) Direct Reporting By Purchasers. Operative July 1, 1996, if a person 
who is required to report and pay use tax directly to the Board makes a 
purchase in the amount of $500,000 or more, that person shall report the 
local use tax revenues derived therefrom to the participating jurisdiction 
in which the first functional use of the property is made. 

The amendments to paragraph (b)(4) and paragraph (d) shall apply 
prospectively only to transactions entered into on or after July 1, 1996. 
Paragraph (d) shall not apply to lease transactions. 
NOTE: Authority cited: Sections 7051 and 7205, Revenue and Taxation Code. 
Reference: Sections 6012.6, 6015, 6359, 6359.45, 7202, 7203, 7203.1, 7204.03 
and 7205, Revenue and Taxation Code. 
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History 

1 . Amendment and renumbering of former section 2202 filed 1-26-70; effective 
thirtieth day thereafter (Register 70, No. 5). 

2. Editorial coiTcction of NoTi-: filed 2-2-83 (Register 83, No. 6). 

3. Amendment of subsection (b) filed 9-19-83 as an emergency; designated effec- 
tive 8-1-83 (Register 83, No. 40). A Certificate of Compliance must be trans- 
mitted to OAL within 120 days or emersency lanauage will be repealed on 
11-29-83. 

4. Reinstatement of subsection (b) as it existed prior to emergency amendment 
filed 9-19-83 by operation of Government Code section 1 1346.1(f) (Register 
84. No. 27). 

5. Amendment of subsection (b)(1) filed 8-13-84; effective thirtieth day thereaf- 
ter (Register 84. No. 33). 

6. Amendment filed 1-5-90; operative 2-4-90 (Register 90, No. 1 ). 

7. Editorial correction of printing error in subsections (a)( 1 ) and (b)(2) (Register 
91, No. 32). 

8. Amendment of .section adding subsection (b)(6) filed 7-19-91; operative 
8-19-91 (Register 91, No. 46).^ 

9. Amendment of subsection (b)(3) filed 8-30-91 as an emergency; operative 
8-30-91 (Register 92, No. 1). A Certificate of Compliance must be transmitted 
to OAL by 12-30-91 or emergency language will be repealed by operation of 
law on the following day. 

10. Certificate of Compliance as to 8-30-91 order transmitted to OAL 12-13-91 
and filed 1-9-92 (Register 92, No. 11). 

11. Amendment of subsection (b)(5) filed 9-1-93; operafive 10-1-93 (Register 
93, No. 36). 

12. Amendment of section heading and subsection (b)(4) and new subsections 
(c)-(c)(2) filed 7-12-96; operative 8-1 1-96 (Register 96, No. 28). 

13. Editorial correction of printing errors in subsections (b)(4) and (c)(2) (Register 
2000, No. 21). 

14. Change without regulatory effect adding subsections (b)(7)-(b)(7)(D) and 
amending NoTi-: filed 5-26-2000 pursuant to section 100, title 1, California 
Code of Regulations (Register 2000, No. 28). 

15. Amendment of subsection (a)(1), new subsecdon (a)(2)(A), redesignafion of 
portion of subsection (a)(2) as new subsection (a)(2)(B) and amendment of 
NoTi-; filed 10-29-2003; operative 11-28-2003 (Register 2003, No. 44). 

16. Change without regulatory effect amending subsections 
(b)(7)(C)-(b)(7)(C)3., (b)(7)(C)3.b. and (c)(1) filed 2-8-2005 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 2005, No. 6). 

17. Amendment of subsection (b)(4), repealer of subsecfion (b)(5), subsection re- 
numbering, new subsections (c)-(c)(2), subsection relettering, amendment of 
newly designated subsecfion (d)(2) and amendment of Note filed 1 1-13-2006; 
operative 12-13-2006 (Register 2006, No. 46). 

18. Change without regulatory effect amending subsection (b)(6)(A), adopfing 
new subsection (b)(6)(B), relettering subsections and amending newly desig- 
nated subsections (b)(6)(D), (b)(6)(E))3.a.-b., subsection (c) and Note filed 
5-17-2007 pursuant to secdon 100, title 1, California Code of Regulations 
(Register 2007, No. 20). 

19. Amendment of subsecdons (d)-(d)(2) filed 1-2-2008; operative 2-1-2008 
(Register 2008, No. 1). 

§ 1 803. Application of Tax. 

(a) Sales Tax. 

( 1 ) In General. Except as stated below, in any case in which state sales 
tax is applicable, state-administered Bradley-Burns uniform local sales 
tax is also applicable, if the place of sale is in a county imposing a state- 
administered local tax. In any case in which state sales tax is inapplicable, 
state-administered local sales tax is also inapplicable. Thus, if title to the 
property sold passes to the purchaser at a point outside this state, state- 
administered local sales tax does not apply regardless of participation in 
the transaction by a California retailer. As explained in paragraphs (b) 
and (c), the use tax may apply. If so, the retailer is required to collect the 
use tax and pay it to the board. 

Gross receipts from sales of tangible personal property subject to the 
local tax shall include delivery charges, when such charges are subject 
to the state sales or use tax. 

(2) Exception. State-administered local sales tax does not apply to cer- 
tain sales of tangible personal property to operators of aircraft to be used 
or consumed principally outside the county in which the sale is made if 
such property is to be used or consumed directly and exclusively in the 
use of the aircraft as common carriers of persons or property under the 
authority of the laws of the State of California, the United States, or any 



foreign government. On and after July 1, 1972, for county tax purposes 
this exemption is liinited to 80 percent of the county tax. 

(b) Use Tax. State-administered local use tax applies if the purchase 
is made from a retailer on or after the effective date of the local taxing 
ordinance and the property is purchased for use in a jurisdiction having 
a state-administered local tax and is actually used there, provided any 
one of the following conditions exist: 

( 1 ) Title to the property purchased passes to the purchaser at a point 
outside this state; 

(2) The place of sale is in this state but not in a jurisdiction having a 
state-administered local tax; 

(3) The place of sale is in a jurisdiction having a state-administered 
local tax and there is an exemption of the sale of the property from the 
sales tax but there is no exemption of the use of the property from the use 
tax; 

(4) The property is purchased under a valid resale certificate. 
State-administered local use tax does not apply to the storing, keeping, 

retaining, processing, fabricating or manufacturing of tangible personal 
property for subsequent use solely outside the state or for subsequent use 
solely in a county not imposing a local use tax. 

(c) Collection of Use Tax by Retailers. Retailers engaged in business 
in this state and making sales of tangible personal property, the storage, 
use tax, are required to collect the tax from the purchaser. It is immaterial 
that the retailer might not be engaged in business in the particular county 
or city in which the purchaser uses the property. 

Retailers who are not engaged in business in this state may apply for 
a certificate of Registration-Use Tax. Holders of such certificates are re- 
quired to collect tax from purchasers, give receipts therefor, and pay tax 
to the board in the same manner as retailers engaged in business in this 
state. 

As used in this regulation, the term "Certificate of Registration-Use 
Tax" shall include Certificate of Authority to Collect Use Tax issued 
prior to September 11, 1957. 

(d) Leases. If a lease is continuing sale, or a continuing purchase, for 
the purposes of state tax, it shall be a continuing sale, or a continuing pur- 
chase, for the purpose of local tax. If a lease is neither a continuing sale 
nor a continuing purchase for the purposes of state tax, it shall be neither 
a continuing sale nor a continuing purchase for the purposes of local tax. 

NOTE: Authority cited: Secdon 7051, Revenue and Taxation Code. Reference: 
Secdons 6008, 6009. 1 , 6203, 6352, 6385, 7202, 7203 and 7205, Revenue and Tax- 
ation Code. 

History 

1. Amendment and renumbering of former Secdon 2203 filed 1-26-70; effecdve 
thirtieth day thereafter (Register 70, No. 5). 

2. Amendment of subsecdon (a) filed 5-19-72; effective thirtieth day thereafter 
(Register72, No. 21). 

3. Amendment of subsecdon (a) filed 12-19-73; effective thirtieth day thereafter 
(Register 73, No. 51). 

4. Amendment of subsecdon (a)(2) and repealer of subsection (a)(2)(A) filed 
5-16-88; operative 6-15-88 (Register 88, No. 21). 

§ 1803.5. Long-Term Leases of Motor Vehicles. 

(a) PLACE OF USE. 

( 1 ) With respect to the long-term lease of a new or used motor vehicle, 
the place of use for the reporting and transmittal of the local use tax shall 
be determined as follows. 

(A) If the lessor is a California new motor vehicle dealer or leasing 
company, the place of use of the leased new or used vehicle shall be 
deemed to be the participating jurisdiction in which is located the lessor's 
place of business at which the lease is negotiated (as determined under 
Regulation 1802). 

(B) If a lessor who is not a California new motor vehicle dealer or leas- 
ing company purchases the vehicle from a new motor vehicle dealer or 
leasing company, the place of use of the leased vehicle shall be deemed 
to be the participating jurisdiction in which is located the place of busi- 
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ness of the new motor vehicle dealer or leasing company from which the 
lessor purchased the vehicle. 

(C) If a lessor who is not a California new motor vehicle dealer or leas- 
ing company purchases a new motor vehicle from a person other than a 
new motor vehicle dealer, or a used motor vehicle from any source, the 
place of use of the leased vehicle shall continue to be the participating 
jurisdiction in which the lessee resides and shall be distributed to that ju- 
risdiction through the county wide pool of the county in which the juris- 
diction is located. 

(2) The place of use as determined by subdivisions (a)(1)(A) and 
(a)( 1 )(B) shall be the place of use for the duration of the lease contract, 
notwithstanding the fact that the lessor may sell the vehicle and assign the 
lease contract to a third party or the lessee may change his or her place 
of residence. The fact that the lessor may sell the vehicle and assign the 
lease contract to a third party is also not relevant to the determination of 
the place of use under subdivision (a)(1)(C). 

(b) DEFINITIONS. 

(1 ) As used in this regulation, the term "motor vehicle" means a pas- 
senger vehicle (designed to carry no more than 10 persons, including the 
driver), such as an automobile, minivan, or sport-utility vehicle. The 
term also includes light-duty pickup trucks rated less than one (1) ton. 
The term does not include a house car. 

(2) Notwithstanding any other provision, as used in this regulation the 
term "long-term lease" means the lease of a motor vehicle for a term ex- 
ceeding four months. 

(3) Notwithstanding any other provision, as used in this reguladon the 
term "lessor" means a person who, for a term exceeding four months, 
leases or offers for lease, negotiates or attempts to negotiate a lease, or 
induce any person to lease a motor vehicle, and who receives or expects 
to receive a commission, money, brokerage fees, profit or any other thing 
of value from the lessee of that vehicle. 

(4) As used in this regulation, the term "dealer" means a person who, 
as defined under Vehicle Code section 285, is engaged wholly or in part 
in the business of selling motor vehicles or buying or taking in trade, mo- 
tor vehicles for the purpose of resale, selling, or offering for sale, or con- 
signed to be sold, or otherwise dealing in motor vehicles, whether or not 
such vehicles are owned by such person. The term "dealer" does not in- 
clude a person who is solely engaged in the business of leasing. 

(5) As used in this regulation, the term "leasing company" is deter- 
mined on a location-by-location basis. "Leasing company" means a 
location of a motor vehicle dealer who originates lease contracts with les- 
sees and does not sell or assign such contracts, provided the annual lease 
receipts from leases of motor vehicles originated at that location are equal 
to or greater than $15 million, calculated for the previous calendar year. 
Once a location is a leasing company for purposes of this regulation, it 
remains a leasing company unless and until such status is expressly re- 
voked in writing by the Board. 

(6) As used in this regulation, the term "new motor vehicle dealer" 
means a dealer as defined in subdivision (b)(4) who acquires for resale 
or lease new and unregistered motor vehicles from manufacturers or dis- 
tributors of such motor vehicles. 

(7) The provisions of subdivision (a) do not apply to leases of motor 
vehicles that are considered mobile transportadon equipment (MTE) un- 
der Regulation 1661, except for pickup trucks rated less than one ( 1) ton. 
Although pickup trucks are still considered MTE. the local use tax reve- 
nues derived from qualifying leases of pickup trucks rated less than one 
( 1) ton shall be reported pursuant to the terms of subdivision (a). 

(8) The "place of business" shall be determined under Reguladon 
1802. 

(c) If the lessor is located out of state and purchases the vehicle from 
a source other than one listed in subdivision (a)( 1 ), the place of use of the 
vehicle shall remain the residence of the lessee, and the use tax revenue 
derived from such lease shall be distributed to that place through the 
county wide pool of the county in which the lessee resides. 

(d) The rules regarding local use tax distribudon set forth in subdivi- 
sion (a)( 1 ) shall be applied each time a motor vehicle is leased for a long 



term, as defined in this regulation. As a result, when a lease is terminated 
and the vehicle is acquired by a new lessee, the local use tax revenue 
derived from that transaction shall be distributed to the participating ju- 
risdiction entitled thereto under the facts and circumstances of that lease. 
Where, however, the lease is structured as a series of short-term leases 
but is in fact a long-term lease, as shown by the course of performance 
of the parties (for example, same lessor, same lessee, same lease terms), 
the local use tax revenues derived therefrom shall be distributed to the 
same participating jurisdiction throughout the duration of the transac- 
tion. For example, government agencies frequently structure their long- 
term leases as a series of one-year leases due to funding restrictions. In 
that case, the agency shall be treated as bound for the full term notwith- 
standing any right it may have to terminate the contract in the event that 
sufficient funds are not appropriated to pay amounts due under the con- 
tract. 

(e) OPERATIVE DATES. The provisions of this reguladon applica- 
ble to leases by and purchases for lease from a California new motor ve- 
hicle dealer shall apply to lease transactions entered into on or after Janu- 
ary 1 . 1 996. The provisions of this regulation applicable to leases by and 
purchases for lease from a leasing company shall apply to lease transac- 
tions entered into on or after January 1, 1999. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 7205. 1, Revenue and Taxation Code. 

History 
1. New section filed 6-26-2003; operative 7-26-2003 (Register 2003, No. 26). 

§1804. Public Utilities. 

History 
1 . Repealer filed 1 2-1 9-73; effective thirtieth day thereafter (Register 73. No. 51). 
For prior histoty, see Register 72, No. 2 1 . 

§1805. Aircraft Common Carriers. 

(a) Definition — "Common Carriers." As used herein, the term "com- 
mon carriers" means persons who engage in the business of transporting 
persons or property for hire or connpensation and who offer their services 
indiscriminately to the public or to some pordon of the public. 

(b) Aircraft Common Carriers. 

( 1) The state-administered Bradley-Bums local sales tax does not ap- 
ply to sales of tangible personal property to operators of aircraft to be 
used or consumed principally outside the county in which the sale is 
made if such property is used or consumed direcdy and exclusively in the 
use of such aircraft as common carriers of persons or property under the 
laws of this state, the United States, or any foreign government. Tax ap- 
plies, however, to sales of fuel and petroleum products on and after July 
29, 1991. Exempdon rates and their effecdve dates are provided in the 
Appendix. 

(2) The state-administered Bradley-Bums local use tax does not ap- 
ply to the storage, use, or other consumption of tangible personal proper- 
ty purchased by operators of aircraft when such property is used or con- 
sumed by such operators direcdy and exclusively in the use of such 
aircraft as common carriers of persons or property for hire or compensa- 
don under a certificate of public convenience and necessity issued pur- 
suant to the laws of this state, the United States, or any foreign govem- 
ment. Effecdve July 29, 1991, this exempdon is not available for the 
storage, use, or other consumpdon of fuel and petroleum products. This 
exempdon is in addidon to that provided in secdons 6366 and 6366. 1 of 
the Revenue and Taxation Code. 

(c) Conditions of Exemption. The exemption for operators of aircraft 
common carriers applies only if the property is used direcdy and exclu- 
sively in the exempt activity. This exemption is limited to supplies and 
equipment (excluding fuel and petroleum products effective July 29, 
1991) used or consumed direcdy in the carriage of persons or property. 
It does not include office or shop equipment or supplies or any other 
property not direcdy used or consumed in the carriage of persons or prop- 
erty. 

(d) Leases. If property is leased to an operator of an aircraft common 
carrier under a lease which is a continuing sale or a continuing purchase, 
unless otherwise exempted, either the use tax or sales tax applies to the 
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gross receipts from the lease during such period of time that the property 
is in a taxing jurisdiction. 

NOTE; Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
Sections 7202, 7203 and 7203.1, Revenue and Taxation Code. 

History 

1 . Amendment of subsection (c) filed 2-28-80; effective thirtieth day thereafter 
(Register 80. No. 9). For prior histoi^. see Register 75, No. 44. 

2. Amendment tiled 10-14-83; effective thirtieth day thereafter (Register 83. No. 
42). 

3. Amendinent of subsection (b) filed 4-16-85; effective thirtieth day thereafter 
(Register 85. No. 16). 

4. Amendment of subsections (b) and (c) and Appendix filed 5-16-88: operative 
6-15-88 (Register 88, No. 21). 

5. Chanse without reeulatory effect of Appendix pursuant to section 100, title 1 , 
California Code of Regulations filed 7-26-88 (Register 88, No. 32). 

6. New subsections (b)-(b)(2) and reletterins, ainendment of subsection (c) and 
form in Appendix filed 12-21-92; operative 1-20-93 (Register 92, No. 52). 

7. Change without regulatory effect amending subsection (b)(1). Note and Ap- 
pendix filed 1-12-2005 pursuant to section 100,title l,CahfomiaCodeofReg- 
ulafions (Register 2005, No. 2). 

Appendix 

Form of Exemption Certificate for Claiming Exemption 
Under Regulations 1805 and 1825. 

(a) Certificate Necessary to Support Exemption. All purchasers of tan- 
gible personal property claiming exemption from Bradley-Bums local 
taxe^ mder the provisions of Regulation 1805 or from both Bradley- 
Bur.^ lOcal taxes and district transactions (sales) and use taxes under 
Regulation 1 825 should file with the seller an exemption certificate in the 
form shown below. On and after July 1, 1972, for purposes of the Brad- 
ley-Bums local taxes, this exemption is limited to 80 percent of the 1.25 
percent local tax (i.e.. 1%); and, on and after July 1, 2004, until the rate 
modifications in subdivision (a) of Revenue and Taxation Code section 
7203. 1 cease to apply, this exemption is limited to 75 percent of the 1 per- 
cent local tax (i.e., .75%). 

(b) Form of Certificate. Aircraft Common Carrier. The following cer- 
tificate may be used by a purchaser claiming exemption under Regula- 
tion 1 825 from district transactions (sales) and use taxes, and/or claiming 
partial exemption under Regulation 1805 from Bradley-Bums local 
taxes which: On or before June 30, 2004 is 1 percent; and, on and after 
July 1 , 2004, until the rate modifications in subdivision (a) of Revenue 
and Taxation Code section 7203.1 cease to apply, is .75 percent: 

"The purchaser hereby certifies that the purchaser is the operator of 
aircraft as a common carrier of persons or property and that the proper- 
ty purchased will be used or consumed principally outside the county 
in which the sale is made and will be used or consumed directly and 
exclusively in the use of such aircraft as a common carrier of persons 
or property for hire or compensation under a certificate of public con- 
venience and necessity issued pursuant to the laws of (check which is 
applicable) 

n ( 1 ) the State of California 

D (2) the United States 

□ (3) 

(Insert the name of the foreign govemment) 
"The purchaser agrees that if the property is used in some other manner 
or some other purpose, the purchaser will report and pay the tax mea- 
sured by the purchase price of the property. 
"This certificate is given to claim: (check which is applicable) 
D (1) Partial exemption from Bradley-Burns local tax only 
which: On or before June 30, 2004 is 1 percent; and, on and after 
July 1 , 2004, until the rate modifications in subdivision (a) of Reve- 
nue and Taxation Code section 7203. 1 cease to apply, is .75 percent 
D (2) Exemption from district tax only 

n (3) Both exemption from district tax and partial exemption 
from Bradley-Bums local tax which: On or before June 30, 2004 
is 1 percent; and, on and after July 1 , 2004, until the rate modifica- 
tions in subdivision (a) of Revenue and Taxation Code section 
7203.1 cease to apply, is .75 percent. 



"Description of property to be purchased 



Name of Seller 
Purchaser 
Address _ 

Dated 



§1806. Construction Contractors. 

(a) In General. All of the provisions of the state Sales and Use Tax Law 
and regulations adopted thereunder relating to construction contractors 
(other than those relating to the rate of tax) are applicable to state-admi- 
nistered local sales and use taxes. 

(b) Jobsite Is Place of Business. The jobsite is regarded as a place of 
business of a construction contractor or subcontractor and is the place of 
sale of "fixtures" furnished and installed by contractors or subcontrac- 
tors. The place of use of "materials" is the jobsite. Accordingly, if the 
jobsite is in a county having a state-administered local tax, the sales tax 
applies to the sale of the fixtures, and the use tax applies to the use of the 
materials unless purchased in a county having a state-administered local 
tax and not purchased under a resale certificate. If the jobsite is in a 
county without a state-administered local tax, state-administered local 
sales tax will not apply to the sale of the fixtures even though the contrac- 
tor's principal place of business is in a county with such a tax. 

If fixtures are purchased by a contractor tax paid in a county having 
a state-administered local tax, the contractor, upon installing the fixtures 
in a county without such a tax, is entitled to a credit for the local tax of 
the place of purchase. 

The place of sale or purchase of a factory-built school building (relo- 
catable classroom) as defined in paragraph (c)(4)(B) of Regulation 1521 
( 1 8 CCR 1521), Constmction Contractors, is the place of business of the 
retailer of the factory-built school building regardless of whether sale of 
the building includes installation or whether the building is placed upon 
a permanent foundation. 

(c) United States Contractors. United States contractors are consumers 
of both materials and fixtures, and the place of use of both is the jobsite. 
Accordingly, if the jobsite is in a county having a state-administered lo- 
cal tax, the use tax applies to the use of the materials and fixtures unless 
purchased in a county having a state-administered local tax and not pur- 
chased under a resale certificate. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006-6010, inclusive, 6012.6, 6015, 6384, 7202 and 7203, Revenue and 
Taxation Code. 

History 

1. Amendment and renumbering of former section 2206 filed 1-26-70; effective 
thirtieth day thereafter (Register 70, No. 5). 

2. Amendment of subsection (a) filed 12-19-73; effective thirtieth day thereafter 
(Register73, No. 51). 

3. Amendment of subsection (b) and NOTE filed 7-19-91; effective 8-19-91 
(Register 91, No. 46). 

§ 1807. Process for Reviewing Local Tax Reallocation 
Inquiries. 

(a) Definitions. 

For inquiries under Revenue and Taxation Code section 6066.3, see 
subdivision (g) of this regulation. 

(1) Inquiring Jurisdictions and their Consultants (IJC). "Inquiring Ju- 
risdictions and their Consultants (IJC)" means any city, county, city and 
county, or transactions and use tax district of this state which has adopted 
a sales or transactions and use tax ordinance and which has entered into 
a contract with the Board to perform all functions incidental to the admin- 
istration or operation of the sales or transactions and use tax ordinance 
of the city, county, city and county, or transactions and use tax district of 
this state. Except for submittals under Revenue and Taxation Code sec- 
tion 6066.3, IJC also includes any consultant that has entered into an 
agreement with the city, county, city and county, or transactions and use 
tax district, and has a current resolution filed with the Board which autho- 
rizes one (or more) of its officials, employees, or other designated per- 
sons to examine the appropriate sales, transactions, and use tax records 
of the Board. 
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(2) Claim (Inquiry) of Incorrect or Non Distribution of Local Tax. Ex- 
cept for submittals under Revenue and Taxation Code section 6066.3, 
"claim or inquiry" means a written request from an IJC for investigation 
of suspected improper distribution of local tax. The inquiry must contain 
sufficient factual data to support the probability that local tax has been 
erroneously allocated and distributed. Sufficient factual data must in- 
clude at a minimum all of the following for each business location being 
questioned: 

(A) Taxpayer name, including owner name and fictitious business 
name or d.b.a. (doing business as) designation. 

(B) Taxpayer's permit number or a notation stating "No Permit Num- 
ber." 

(C) Complete business address of the taxpayer. 

(D) Complete description of taxpayer's business activity or activities. 

(E) Specific reasons and evidence why the taxpayer's allocation is 
questioned. In cases where it is submitted that the location of the sale is 
an unregistered location, evidence that the unregistered location is a sel- 
ling location or that it is a place of business as defined by Regulation 1 802 
must be submitted. In cases that involve shipments from an out-of-state 
location and claims that the tax is sales tax and not use tax, evidence must 
be submitted that there was participation by an in-state office of the out- 
of-state retailer and that title to the goods passed in this state. 

(F) Name, title, and phone number of the contact person. 

(G) The tax reporting periods involved. 

(3) Date of Knowledge. "Date of knowledge" shall be the date the in- 
quiry of suspected improper distribution of local tax that contains the 
facts required by subdivision (a)(2) of this regulation is received by the 
Board, unless an earlier such date is operationally documented by the 
Board. If the IJC is not able to obtain the above minimum factual data, 
but provides a letter with the inquiry documenting IJC efforts to obtain 
each of the facts required by subdivision (a)(2) of this regulation, the 
Board will use the date this inquiry is received as the date of knowledge. 

(4) Board Management. "Board Management" consists of the Execu- 
tive Director, Chief Counsel, Assistant Chief Counsel for Business 
Taxes, and the Deputy Director of the Sales and Use Tax Department. 

(b) Inquiries. 

(1) Submitting Inquiries. Every inquiry of local tax allocation must be 
submitted in writing and shall include the information set forth in subdi- 
vision (a)(2) of this regulation. Except for submittals under Revenue and 
Taxation Code section 6066.3, all inquiries are to be sent directly to the 
Allocation Group in the Refund Section of the Board's Sales and Use Tax 
Department. 

(2) Acknowledgement of Inquiry. The Allocation Group will ac- 
knowledge inquiries. Acknowledgement of receipt does not mean that 
the inquiry qualifies to establish a date of knowledge under subdivision 
(a)(2) of this regulation. The Allocation Group will review the inquiry 
and notify the IJC if the inquiry does not qualify to establish a date of 
knowledge. 

(c) Review Process. 

(1) Review by Allocation Group Supervisor. The Allocation Group 
will investigate all accepted inquiries. If the Allocation Group concludes 
that a misallocation has not occurred and recommends that a request for 
reallocation be denied, the IJC will be notified of the recommendation 
and allowed 30 days from the date of mailing of the notice of denial to 
contact the Allocation Group Supervisor to discuss the denial. The Al- 
location Group's notification that a misallocation has not occurred must 
state the specific facts on which the conclusion was based. If the IJC con- 
tacts the Allocation Group Supervisor, the IJC must state the specific 
facts on which its disagreement is based, and submit all additional in- 
formation in its possession that supports its position at this time. 

(2) Review by Refund Section Supervisor. Subsequent to the submis- 
sion of additional information by the IJC, if the Allocation Group Super- 
visor upholds the denial, the IJC will be advised in writing of the decision 
and that it has 30 days from the date of mailing of the decision to file a 
"petition for reallocation" with the Refund Section Supervisor. The peti- 
tion for reallocation must state the specific reasons of disagreement with 



the Allocation Group Supervisor's findings. If a petition for reallocation 
is filed by the IJC, the Refund Section Supervisor will review the request 
for reallocation and determine if any additional staff investigation is war- 
ranted prior to making a decision. If no basis for reallocation is found, the 
petition will be forwarded to the Local Tax Appeals Auditor. 

(3) Review by Local Tax Appeals Auditor. After the petition is for- 
warded to the Local Tax Appeals Auditor a conference between the Local 
Tax Appeals Auditor and the IJC will be scheduled. The IJC may, howev- 
er, at its option, provide a written brief instead of attending the confer- 
ence. If a conference is held, the Local Tax Appeals Auditor will consider 
oral arguments, as well as review material previously presented by both 
the IJC and the Sales and Use Tax Department. The Local Tax Appeals 
Auditor will prepare a written Decision and Recommendation (D&R) de- 
tailing the facts and law involved and the conclusions reached. 

(4) Review by Board Management. If the D&R's recommendation is 
to deny the petition, the IJC will have 30 days from the date of mailing 
of the D&R to file a written request for review of the D&R with Board 
Management. The request must state the specific reasons of disagree- 
ment with the D&R and submit any additional information that supports 
its position. Board Management will only consider the petition and will 
not meet with the IJC. The IJC will be notified in writing of the Board 
Management's decision. If a written request for review of the D&R is not 
filed with Board Management within the 30-day period, the D&R be- 
comes final at the expiration of that period. 

(5) Review by Board Members. If Board Management's decision is 
adverse to the IJC, the IJC may file a petition for hearing by the Board. 
The petition for hearing must state the specific reason for disagreement 
with Board Management findings. 

(A) Petition for Hearing. The IJC shall file a petition for hearing with 
the Board Proceedings Division within 90 days of the date of mailing of 
Board Management's decision. If a petition for hearing is not filed within 
the 90-day period, the Board Management's decision becomes final at 
the expiration of that period. 

(B) Persons to be NoUfied of the Board Hearing. After receiving the 
IJC's pedtion for hearing, the Board Proceedings Division will notify the 
nC and the following persons of the Board hearing: 

1. The taxpayer(s) whose allocations are the subject of the petition. 
2. All jurisdicfions that would be substantially affected if the Board 
does not uphold the taxpayer' s original allocation (including the jurisdic- 
tions within the statewide and county wide pools that would gain or lose 
money solely as a result of a reallocation to or from the pools in which 
they participate). For the purpose of this subdivision a jurisdiction is 
"substandally affected" if its total reallocation would increase or de- 
crease by the amount of 5% of its average quarterly allocation (generally, 
the prior four calendar quarters) or $50,000, whichever is less, as a result 
of a reallocafion of the taxpayer's original allocation. 

The notification will state that the claimed misallocation is being 
placed on the Board's Hearing Calendar to determine the proper alloca- 
tion and that the IJC and all jurisdicfions so notified are considered par- 
ties to the hearing. 

(C) The Hearing and Parfies to the Hearing. The petitioning IJC and 
all jurisdicfions nofified of the Board hearing pursuant to subdivision 
(c)(5)(B) are pardes to the Board hearing. The taxpayer, however, shall 
not be considered a "party" within the meaning of this regulation unless 
it acdvely participates in the hearing process by either filing a brief or 
making a presentadon at the hearing. The hearing shall be conducted in 
accordance with secdons 5070 to 5087 of the Rules of Practice. The 
Board will make a final decision at the hearing on the proper allocation. 
The Board's decision exhausts all parties' administrative remedies on the 
matter. 

(D) Presentation of New Evidence. If new arguments or evidence not 
previously presented at the prior levels of review are presented after 
Board Management's review and prior to the hearing, the Board Proceed- 
ings Division shall forward the new arguments or evidence to the Local 
Tax Appeals Auditor for review and recommendadon to the Board. Not- 
withstanding subdivision (c)(5)(C) of this regulation, no new evidence 
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or arguments not previously presented at the prior levels of revieu' or 
considered by the Local Tax Appeals Auditor may be presented at the 
Board hearing. 

(d) Time Limitations. 

( 1 ) An IJC will be limited to one 30-day extension of the time limit 
established for each level of review through the Board Management lev- 
el. 

(2) If action is not taken beyond acknowledgement on any inquiry for 
a period of six months at any level of review, the IJC may request ad- 
vancement to the next level of review. For the purpose of these proce- 
dures, "action" means taking the steps necessary to resolve the inquiry. 

(3) By following the time limits set forth in subdivisions (c), (d)( 1 ) and 
(d)(2), any date of knowledge established by the original inquiry will re- 
main open even if additional supporting information is provided prior to 
closure. If the time limits or any extensions are not met, or if closure has 
occurred, any additional supporting documentation submitted will estab- 
lish a new date of knowledge as of the date of receipt of the new informa- 
tion. 

(e) Appeal Rights of Jurisdictions That Will Lose Revenue as the Re- 
sult of a Reallocation. 

( 1 ) If at any time during the review process prior to Board hearing, the 
Board's investigation determines that a misallocation has occurred, any 
jurisdiction that will lose 5% of its average quarterly allocation (general- 
ly, the prior four calendar quarters) or $50,000, whichever is less, will be 
informed of the decision and be allowed 30 days from the date of mailing 
the notice, to contact the Allocation Group to discuss the proposed real- 
location. The losing jurisdiction may follow the same appeals procedure 
as described in subdivisions (c) and (d) of this regulation. "Losing juris- 
diction" includes a gaining jurisdiction where the original decision in fa- 
vor of the gaining jurisdiction was overturned in favor of a previously 
losing jurisdiction. The reallocation will be postponed until the period for 
the losing jurisdiction to request a hearing with the Allocation Group has 
expired. 

(2) If the losing jurisdiction contacts the Allocation Group prior to 
Board hearing, and subsequently petitions the proposed reallocation, the 
reallocation postponement will be extended pending the final outcome 
of the petition. 

(0 Limitation Period for Redistributions. Redistributions shall not in- 
clude amounts originally distributed earlier than two quarterly periods 
prior to the quarterly period in which the Board obtains knowledge of the 
improper distribution. 

(g) Application to Section 6066.3 Inquiries. 

( 1 ) The procedures set forth herein for submitting information to the 
Board concerning improper distributions are in addition to, but separate 
and apart from, any procedures established under the authority of Reve- 
nue and Taxation Code section 6066.3 for making inquiries regarding 
improper distributions. If inquiries regarding suspected improper dis- 
tribution of local tax are received both under the procedures set forth 
herein and section 6066.3, duplicate submissions will not be processed. 
The date of the earliest submission shall be controlling as to whether the 
request is to be handled under the provisions of this regulation or section 
6066.3, and the date of knowledge shall be established under the control- 
ling procedure. 

(2) The terms and procedures set forth in subdivision (c)(2) through 
(c)(5) of this regulation shall also apply to appeals from reallocation de- 
terminations made under Revenue and Taxation Code section 6066.3. 

(h) The provisions of this regulation shall apply to reallocation inqui- 
ries and appeals filed after January 1, 2003. Inquiries and appeals filed 
prior to this date shall continue to be subject to the existing inquiries and 
appeals procedures contained in the "Process for Reviewing Realloca- 
tion Inquiries", (June 1996, amended October 1998) incorporated herein 
by reference in it entirety. However, for inquiries filed prior to January 
1 , 2003, the IJC may elect in writing to proceed under the provisions of 
this regulation as to appeals not already decided or initiated. In such 
cases, failure to make such written election prior to appealing to the next 



step of review under the existing procedures shall constitute an election 
not to proceed under the provisions of this regulation. If written election 
to proceed under the provisions of this regulation is made, the provisions 
of this regulation become applicable the date the election is received by 
the Board. Neither election shall be subject to revocation. 
Note: Authority cited; Section 7051, Revenue and Taxation Code. Reference: 
Sections 7209 and 7223, Revenue and Taxation Code. 

History 
1. New section filed 1-23-2003: operative 1-1-2003 pursuant to Revenue and 
Taxation Code section 7051 (Register 2003. No. 4). 
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Transactions (Sales) and Use 
Taxes 



§1821. Foreword. 

Transactions (sales) and use taxes imposed by certain special taxing 
districts are administered by the State Board of Equalization. These taxes 
incorporate most of the provisions of the state Sales and Use Tax Law and 
generally have the same tax base as the Bradley-Bums uniform local 
sales and use taxes adopted in accordance with the provisions of Part 1 .5 
of Division 2 of the Revenue and Taxation Code. 

The primary differences between the transactions (sales) and use taxes 
and the state and Bradley-Burns uniform local sales and use taxes are: 

(1) The transactions (sales) tax of a district is not applicable to the 
gross receipts from the sale or lease of tangible personal property which 
the seller or the lessor is obligated to furnish for a fixed price pursuant to 
a contract entered into prior to the operative date of the district transac- 
tions (sales) and use taxes ordinance. 

(2) The transactions (sales) tax does not apply to gross receipts from 
the sale of property to be used outside the district when the property is 
shipped to a point outside the district, pursuant to the contract of sale, by 
delivery to such point by the retailer or his agent, or by delivery by the 
retailer to a carrier for shipment to a consignee at such point. If thereafter 
the purchaser brings the property into the district for use there and uses 
it there, the district use tax may apply and the purchaser may be required 
to pay that tax. 

(3) The use tax of a district is not applicable to the storage, use or other 
consumption in the district of tangible personal property which the pur- 
chaser or lessee is obligated to purchase or lease for a fixed price pursuant 
to a contract or lease entered into prior to the operative date of the district 
transactions (sales) and use tax ordinance. 

(4) The district use tax must be collected by retailers engaged in busi- 
ness in the district and paid to the board when the retailer ships or delivers 
the property sold into the district or participates within the district in mak- 
ing the sale. The state and Bradley-Burns uniform local use tax must be 
collected by retailers engaged in business in this state. 

(5) Beginning January 1 , 1 988, retailers of vehicles, aircraft, or undoc- 
umented vessels described in paragraph (c)(4) of Regulation 1827 (18 
CCR 1 827) are engaged in business in a district imposing a state- admin- 
istered transactions use tax and are required to collect the use tax from 
the purchaser and pay it to the board when such vehicles, aircraft or un- 
documented vessels are registered or licensed in that district. 

The district use tax applies to the storage, use or other consumption in 
the district of tangible personal property purchased after the operative 
date of the ordinance for storage, use or other consumption in the district. 
NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 7251-7273. Revenue and Taxation Code. 

History 

\. Amendment filed 12-19-73; effecfive thirtieth day thereafter (Register 73, No. 
51). For prior history, see Register 70, No. 19. 

2. Amendment of subsection (b) filed 6-25-76; effective thirtieth day thereafter 
(Register 76, No. 26). 

3. New subsection (b)(3) filed 12-29-78; effective thirtieth day thereafter. Pur- 
suant to Section 705 1 , Revenue and Taxation Code, order establishes an opera- 
tive date of 1-1-79 (Register 78, No. 52). 

4. Amendment filed 1 0-14-83; effecfive thirtieth day thereafter (Register 83, No. 
43). 

5. Amendment of secfion filed 7-12-91 ; operafive 8-12-91 (Register 91, No. 43). 
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§ 1 822. Place of Sale for Purposes of Transactions (Sales) 
and Use Taxes. 

(a) In General. 

( 1 ) Retailers Having One Place of Business. For the purposes of the 
Transactions (Sales) and Use Tax Law, if a retailer has only one place of 
business in this state, all California retail sales of that retailer occur at that 
place of business unless the tangible personal properly sold is delivered 
by the retailer or his agent or her to an out-of-state destination, or to a 
common carrier for delivery to an out-of-state destination. 

(2) Retailers Having More Than One Place of Business. If a retailer has 
more than one place of business in this state which participate in the sale, 
the sale occurs at the place of business where the principal negotiations 
are carried on. If this place is the place where the order is taken, it is im- 
material that the order must be forwarded elsewhere for acceptance, ap- 
proval of credit, shipment, or billing. For the purposes of this regulation, 
an employee's activities will be attributed to the place of business out of 
which he or she works. 

(3) Place of Passage of Title Immaterial. If title to the tangible personal 
property sold passes to the purchaser in California, it is immaterial that 
title passes to the purchaser outside the taxing jurisdiction in which the 
retailer's place of business is located. 

(b) Place of Sale in Specific Instances. 

( 1 ) Vending Machine Operators. The place of sale is the place at which 
the vending machine is located. If an operator purchases property under 
a resale certificate or from an out-of-district seller without payment of 
tax and the operator is the consumer of the property, for purposes of the 
use tax, the use occurs at the place where the vending machine is located. 

(2) Itinerant Merchants. The place of sale with respect to sales made 
by sellers who have no permanent place of business and who sell from 
door to door for their own account shall be deemed to be at the location 
of the seller's permanent address as shown on the seller's permit issued 
to him or her. If this address is in a district imposing transactions (sales) 
and use taxes, the district transactions (sales) tax applies with respect to 
all sales unless otherwise exempt (i.e., when the property sold is shipped 
or delivered to a purchaser outside the district for use outside the district). 
If the address is outside such a district but the merchant solicits orders in 
a district imposing transactions (sales) and use taxes, he or she must col- 
lect the district use tax with respect to property sold and delivered or 
shipped to customers in the district. 

(3) Retailers Under Section 6015. Persons regarded as retailers under 
Section 6015(b) are regarded as selling tangible personal property 
through salesmen, representatives, peddlers, canvassers, or agents who 
operate under or obtain the property from them. The place of sale is the 
place from which the salesperson, representative, peddler, canvasser, or 
agent who makes the sale operates. If this place is in a district imposing 
transactions (sales) and use taxes, the district transactions (sales) tax ap- 
plies to all retail sales unless otherwise exempt (i.e., when property is 
shipped or delivered to a purchaser outside the district for use outside the 
district). If this place of business is outside such a district, but if any sales- 
person or representative solicits orders in a district imposing transactions 
(sales) and use taxes, the district use tax applies and must be collected 
with respect to property sold and delivered or shipped to customers in the 
district. 

(4) Auctioneers. The place of sale by an auctioneer is the place at 
which the auction is held. 

(5) Out-of-State Retailers Who Maintain a Stock of Tangible Person- 
al Property in California. If an out-of-state retailer does not have a place 
of business in this state other than a stock of tangible personal property, 
the place of sale is the location of the stock of property from which deliv- 
ery or shipment is made. 

(6) Factory-Built School Buildings. The place of sale or purchase of 
a factory-built school building (relocatable classroom) as defined in 
paragraph (c)(4)(B) of Regulation 1521 (18 CCR 1521), "Construction 
Contractors", is the place of business of the retailer of the factory-built 
school building regardless of whether sale of the building includes instal- 
lation or whether the building is placed upon a permanent foundation. 



NOTE: Authority cited: Sections 7051 and 7263, Revenue and Taxation Code. 
Reference: Sections 6012.6, 6015, 6359, 6359.45 and 7263, Revenue and Taxa- 
tion Code. 

History 

1 . Amendment of subsection (b) filed 9-19-83 as an emergency; designated elTec- 
tive 8-1-83 (Register 83, No. 40). A Certificate of Compliance must be trans- 
mitted to OAL within 120 days or emergency language will be repealed on 
11-29-83. 

2. Reinstatement of subsection (b) as it existed prior to emergency amendment 
filed 9-19-83 by operation of Government Code Section 1 1346.1(f) (Register 
84, No. 27). 

3. Amendment of subsection (b)(1) filed 8-13-84; effective thirtieth dav thereaf- 
ter (Register 84, No. 33). 

4. New subsection (b)(6) filed 7-19-91 ; operative 8-19-91 (Register 91. No. 45). 

5. Amendment of subsections (a)(l)-(2), (b)(2)-(3) and (b)(6) filed 6-1-92; op- 
eradve 7-1-92 (Register 92, No. 23). 

§ 1823. Application of Transactions (Sales) Tax and Use 
Tax. 

(a) Transactions (Sales) Tax. 

( 1 ) In General. Except as stated below, in any case in which state sales 
tax is applicable, state-administered transactions (sales) tax is also appli- 
cable, if the place of sale is in a district imposing such a tax. In any case 
in which state sales tax is inapplicable, state-administered transactions 
(sales) tax is also inapplicable. Thus, if title to the property sold passes 
to the purchaser at a point outside this state, state-administered transac- 
tions (sales) tax does not apply regardless of participation in the transac- 
tion by a California retailer. As explained in paragraph (b), the use tax 
may apply. If so and if the retailer is engaged in business in the taxing 
jurisdiction, he is required to collect the use tax and pay it to the board 
when the retailer ships or delivers the property sold into the district or par- 
ticipates within the district in making the sale. Additionally, on and after 
January 1, 1988, any retailer of vehicles subject to registration pursuant 
to Chapter 1 (commencing with Section 4000) of Division 3 of the Ve- 
hicle Code, aircraft licensed in compliance with Section 21411 of the 
Public Utilities Code, or undocumented vessels registered under Divi- 
sion 3.5 (commencing with Section 9840) of the Vehicle Code, is a retail- 
er engaged in business in any district where a transactions (sales) and use 
tax is imposed and is required to collect the use tax from the purchaser 
and pay it to the board when the vehicle, aircraft or undocumented vessel 
is registered or licensed in that district. 

Gross receipts from sales of tangible personal property subject to the 
transactions (sales) tax shall include delivery charges, when such charges 
are subject to the state sales or use tax. 

(2) Exceptions. State-administered transactions (sales) tax does not 
apply to gross receipts from sales of tangible personal property: 

(A) To certain operators of aircraft common carriers to be used or con- 
sumed directly and exclusively in the operation of such aircraft common 
carriers and principally outside the county of sale; 

(B) To be used outside the district when the property sold is shipped 
to a point outside the district pursuant to the contract of sale, by delivery 
to such point by the retailer or his agent, or by delivery by the retailer to 
a carrier for shipment to a consignee at such point. If the purchaser uses 
the property in a district imposing transactions (sales) and use taxes, the 
use tax may apply; 

(C) If the seller is obligated to furnish the property for a fixed price pur- 
suant to a contract entered into prior to the operative date of the ordinance 
imposing the transactions (sales) and use taxes; or 

(D) Which are continuing sales of such property under a lease of such 
property, if the lessor is obligated to lease the property for an amount 
fixed by the lease prior to the operative date of the ordinance imposing 
the transactions (sales) and use taxes. 

(b) Use Tax. 

(1) In General. State-administered district use tax applies if tangible 
personal property is purchased from a retailer on or after the operative 
date of the district taxing ordinance and the property is purchased for use 
in the district and is actually used there, provided any one of the following 
conditions exist: 

(A) Title to the property purchased passes to the purchaser at a point 
outside this state; 
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(B) The place of sale is in this state but not in a district having state-ad- 
ministered transactions (sales) and use taxes; 

(C) The place of sale is in a district having state-administered transac- 
tions (sales) and use taxes and there is an exemption of the sale of the 
property from the transactions (sales) tax but there is no exemption of the 
use of the property from the use tax; 

(D) The property is purchased under a valid resale certificate; or 

(E) The place of sale is in a district having state-administered transac- 
tion (sales) and use taxes, but at a rate lower than the rate (or combined 
rate) in effect in the district (or districts) in which the property is pur- 
chased for use and actually used. The person liable for the use tax is en- 
titled to a credit against the use tax liability equal to but not exceeding the 
transactions (sales) tax or transactions tax reimbursement paid to a dis- 
trict or to a retailer in the district where the sale occurred. If the taxable 
use occurs in two or more districts whose boundaries are overlapping or 
coextensive, the amount of the credit shall be applied as follows: first, 
against the use tax liability imposed in the district having the eariiest en- 
acted state-administered transactions (sales) and use tax ordinance; sec- 
ond, against the use tax liability imposed in the district having the next 
earliest state-administered transactions (sales) and use tax ordinance; 
and so forth, until the amount of the credit is exhausted. 

(2) Exceptions. State-administered district use tax does not apply to: 

(A) The storing, keeping, retaining, processing, fabricating or man- 
ufacturing of tangible personal property for subsequent use solely outside 
the state or for subsequent use solely outside any district imposing a use 
tax; 

(B) The storage, use or other consumption of tangible personal proper- 
ty, the gross receipts from the sale of which have been subject to a trans- 
actions (sales) tax by the district in which the tangible personal property 
is stored, used, or consumed; 

(C) The storage, use or other consumption of tangible personal proper- 
ty by certain operators of aircraft common carriers; 

(D) The storage, use or other consumption of tangible personal proper- 
ty if the purchaser is obligated to purchase the property for a fixed price 
pursuant to a contract entered into prior to the operative date of the ordi- 
nance; or 

(E) The possession of, or the exercise of any right or power over, tangi- 
ble personal property under a lease which is a continuing purchase of 
such property for any period of time for which the lessee is obligated to 
lease the property for an amount fixed by a lease prior to the operative 
date of the ordinance. 

(c) Leases. When a lease is a continuing sale or a continuing purchase, 
the use tax, rather than the sales tax, applies unless the lease is to the 
United States or an agency or instrumentality thereof, insurance compa- 
ny, federally chartered bank exempt from direct state taxation by federal 
law (such as a federal reserve bank, or federal home loan bank),^ or other 
lessee exempted from use tax, and the lessor is required to collect the use 
tax with respect to rentals collected while the property is in the district. 
If the lessee is exempted from use tax, the sales tax may apply. In the ab- 
sence of evidence to the contrary, it shall be assumed that the use of prop- 
erty by the lessee occurs in the taxing district in which the lessor delivers, 
or to which the lessor ships the property to the lessee. 

If a lease is a continuing sale, or a continuing purchase, for the pur- 
poses of state tax, it shall be a continuing sale, or a continuing purchase, 
for the purposes of the transactions (sales) and use taxes. If a lease is nei- 
ther a continuing sale nor a continuing purchase for the purposes of the 
state tax, it shall be neither a continuing sale nor a continuing purchase 
for the purposes of the transactions (sales) and use taxes. 

If a person purchases property state tax paid prior to the operative date 
of the district transactions (sales) and use tax ordinance and after such 
date leases the property in substantially the same form as acquired, nei- 
ther the transactions (sales) tax nor use tax of the district is appUcable to 
the sales price of the property to the lessor or to the rentals. 

(d) When Property Is Deemed Obligated Pursuant to a Contract or 
Lease. For the purposes of this regulation, the sale or lease of tangible 
personal property shall be deemed not to be obligated pursuant to a con- 
tract or lease for any period of time for which any party to the contract 



or lease has the unconditional right to terminate the contract or lease 
upon notice, whether or not such right is exercised. 



' State banks and national banking associations are subject to sales and use taxes. 

NOTE: Authority cited: Sections 7051, Revenue and Taxation Code. Reference: 
Sections 6008, 6009. 1 , 6203, 6352, 6385, 7202, 7203, 7261 , 7262 and 7263, Reve- 
nue and Taxation Code. 

History 

1 . Amendment of subsection (a)( 1 ) filed 3-10-70 as an emersency; effective upon 
filing (Register 70, No. 11). 

2. Certificate of Compliance— Section 1 1422.1, Gov. Code, filed 5-6-70 (Regis- 
ter 70, No. 19). 

3. Amendment filed 1 2-19-73; effective thirtieth day thereafter (Register 73, No. 
51). 

4. Amendment of subsection (c) filed 5-20-80; effective thirtieth day thereafter 
(Register 80, No. 21). For technical reasons, printed in Register 80, No. 23. 

5. Amendment of subsections (b)(1) and (b)(2)(B) and new subsection (b)(1)(E) 
filed 8-20-85; effective thirtieth day thereafter (Register 85, No. 34). 

6. Amendment filed 5-17-88; operafive 6-16-88 (Register 88. No. 21). 

7. Amendment of subsecdons (a)(1). (c) and NOTE filed 5-17-89; operafive 
6-16-89 (Register 89, No. 20). 

§ 1823.4. Place of Delivery of Tangible Personal Property 
Generally. 

(a) In General. A retailer engaged in business in a district (except re- 
tailers of certain vehicles, aircraft and vessels) is not required to collect 
use tax from the purchaser of tangible personal property unless the retail- 
er ships or delivers the property into the district or participates within the 
district in making the sale of the property. The purpose of this regulation 
is to provide a sample declaration to be signed by a purchaser that retail- 
ers may use to support shipment or delivery of tangible personal property 
(other than vehicles, aircraft and vessels) to a purchaser outside of a dis- 
trict in order to be relieved of the obligation to collect the use tax imposed 
by that district. This regulation does not apply to the transactions (sales) 
tax. Under this regulation, the purchaser will be liable for and pay the use 
tax if the property is principally stored, used or otherwise consumed 
within a district. 

(b) Delivery Outside District. For the purposes of the use tax, when a 
retailer ships or delivers tangible personal property to a purchaser's prin- 
cipal residence address or principal business address outside of a district, 
the retailer is relieved of the obligation to collect the use tax imposed by 
that district by accepting in good faith a declaration under penalty of per- 
jury, signed by the buyer, stating that such address is, in fact, the buyer's 
principal place of residence or principal place of business; that the buy- 
er's principal place of residence or principal place of business is located 
outside the boundaries of the district; and that the property was purchased 
for use at a designated point or points outside of a district imposing a dis- 
trict use tax. 

(c) Records. Any seller claiming exemption under this regulation must 
retain in its records the declaration executed in compliance with subdivi- 
sion (d). 

(d) Form of Declaration. The declaration shall be in substantially the 
following form: 

DECLARATION 

I HEREBY CERTIFY THAT: 

(1) The (here insert description of tangible personal property pur- 
chased) purchased from {insert name of seller) was delivered to the 
following address: 



(2) The above address is located outside the {name of district) District. 

(3) The above address is my principal place of residence or principal 
place of business. 

(4) The tangible personal property listed above is purchased for use at 
the following location(s), which is outside the {name of district) 
District. 

Street, City, State, Zip Code; 
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I understand that this declaration is for the purpose of allowing the above 
named seller to treat the sale of the above-described tangible personal 
property as exempt from the use tax imposed by the [name of district) 
District. If the property is principally stored, used or otherwise consumed 
in that district, the purchaser shall be liable for and pay the use tax. 

I have personal knowledge of the statements of fact contained in this dec- 
laration. I declare under penalty of perjury under the laws of the State of 
California and the United States that the foregoing statements are true 
and correct. 



Name of Purchaser 



Name and Title of Authorized Agent 
(if applicable) 



Signature of Purchaser or Authorized Agent 



Date 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 7261 and 7262, Revenue and Taxation Code. 

History 
1. New section filed 12-27-2005; operative 1-26-2006 (Register 2005, No. 52). 

§ 1823.5. Place of Delivery of Certain Vehicles, Aircraft and 
Undocumented Vessels. 

(a) In General. This regulation relates to the place of delivery of certain 
vehicles, aircraft, and undocumented vessels for the purpose of the trans- 
actions (sales) tax only. It does not apply to the use tax. Thus, even though 
the sale of the vehicle, aircraft or undocumented vessel is exempt from 
transactions (sales) tax under this regulation, the use tax will apply if the 
property is principally stored, used or otherwise consumed within the dis- 
trict. Beginning January 1, 1988, if the vehicle, aircraft or undocumented 
vessel is licensed or registered in any district imposing the tax, the retailer 



is considered as engaged in business in that district and is required to col- 
lect the use tax and pay it to the state. 

(b) Delivery Outside District. For the purposes of the transactions 
(sales) tax, "delivery to a point outside the district" shall be satisfied: 

(1) With respect to vehicles (other than commercial vehicles) subject 
to registration pursuant to chapter 1 (commencing with section 4000) of 
division 3 of the Vehicle Code, aircraft licensed in compliance with sec- 
tion 2141 1 of the Public Utilities Code, and undocumented vessels regis- 
tered under Division 3.5 (commencing with Section 9840) of the Vehicle 
Code by registration to an out-of-district address and by a declaration 
under penalty of perjury, signed by the buyer, stating that such address 
is, in fact, his principal place of residence, and 

(2) With respect to commercial vehicles by registration to a place of 
business outside the district and a declaration under penalty of perjury, 
signed by the buyer, that the vehicle will be operated from that address. 

(c) Definition — "Commercial Vehicle." For the purposes of this regu- 
lation, "commercial vehicle" means a vehicle of a type required to be reg- 
istered under the Vehicle Code used or maintained for the transportation 
of persons for hire, compensation, or profit or designed, used, or main- 
tained primarily for the transportation of property. Passenger vehicles 
which are not used for the transportation of persons for hire, compensa- 
tion, or profit are not commercial vehicles. 

(d) Records. Any seller claiming exemption under this regulation must 
retain in his records the declaration executed in the prescribed form. If 
the exemption claimed relates to the sale of a vehicle, the seller also must 
retain in his records a copy of either the Department of Motor Vehicles 
report of sale or other documentary evidence showing the out-of-district 
address to which the vehicle is registered. 

(e) Form of Declaration. The declaration shall be in substantially the 
following form: 

(1) For vehicles (other than commercial vehicles), aircraft and undoc- 
umented vessels: 

DECLARATION 
(Vehicles, Aircraft, Undocumented Vessels) 
I HEREBY CERTIFY THAT: 

(1) The {here insert description of vehicle, aircraft or undocumented 
vessel giving name of manufacturer and type) purchased from (insert 
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name of seller) will be registered to the following address: 



(2) The above address is outside the {name of district) District. 

(3) The above address is my principal place of residence (or, in the case 
of a corporation, principal place of business). 

(4) The vehicle, aircraft or undocumented vessel when not in use will 
be kept, garaged, hangared or docked at: 



(5) The vehicle, aircraft or undocumented vessel will be stored, used 
or otherwise consumed principally outside the {name of district) District. 

(6) n (a) The purchaser does not hold a California seller's permit. 
i I (b) The purchaser holds California seller's permit No. 

. (Check applicable box.) 

I understand that this declaration is for the purpose of allowing the 
above named seller to treat the sale of the above described tangible per- 
sonal property as exempt from the transactions {sales) tax imposed by the 
(name of district) District. If the property is principally stored, used or 
otherwise consumed in that district, the purchaser shall be liable for and 
pay the use tax. 

The foregoing declaration is made under penalty of perjury. 



Authorized Agent 
Authorized Agent 



Purchaser 



Title 



Authorized Agent 



Date 

(2) For commercial vehicles: 

DECLARATION 
(Commercial Vehicle) 
I HEREBY CERTIFY THAT: 

(1) The {here insert description of commercial vehicle, giving name 
of manufacturer and type) purchased from {insert name of seller) will be 
registered to the following address: 



(2) The vehicle will be operated from the following address: 



(3) The address from which the vehicle will be operated is outside the 
{name of district) District. 

(4) When not in use, the vehicle will be kept or garaged at: 



(5) The vehicle will be stored, used or otherwise consumed principally 
outside the (name of district ) District. 

(6) n (a) The purchaser does not hold a California seller's permit. 
I I (b) The purchaser holds California seller's permit No. 

. (Check applicable box.) 

I understand that this declaration is for the purpose of allowing the 
above named seller to treat the sale of the above described tangible per- 
sonal property as exempt from the transactions {sales) tax imposed by the 
{name of district) District. If the property is principally stored, used or 
otherwise consumed in that district, the purchaser shall be liable for and 
pay the use tax. 

The foregoing declaration is made under penalty of perjury. 



Purchaser 



Title 



Date 

NOTli: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 7261 and 7262, Revenue and Taxation Code. 

History 

1. New section filed 12-16-70: effective thirtieth day thereafter (Register 70, No. 
51). 

2. Amendment of subsections (a) and (b) filed 5-17-88; operative 6-16-88 (Reg- 
ister 88, No. 21). 

3. Amendment of subsection (b) filed 4-28-89; operative 5-28-89 (Register 89, 
No. 18). 

§1824. Public Utilities. 

History 

1 . Repealer filed 1 2-19-73; effective thirtieth day thereafter (Register 73, No. 51 ). 

§1825. Aircraft Common Carriers. 

(a) Definition — "Common Carriers." As used herein, the term "com- 
mon carriers" means persons vv'ho engage in the business of transporting 
persons or property for hire or compensation and who offer their services 
indiscriminately to the public or to some portion of the public. 

(b) Aircraft Common Carrier's. 

(1 ) State-administered district transactions (sales) tax does not apply 
to sales of tangible personal property to operators of aircraft to be used 
or consumed principally outside the county in which the sale is made if 
such property is to be used or consumed directly and exclusively in the 
use of such aircraft as common carriers of persons or property under the 
laws of this state, the United States, or any foreign government. Tax ap- 
plies, however, to sales of fuel and petroleum products on and after July 
29, 1991. 

(2) State-administered district use tax does not apply to the storage, 
use, or other consumption of tangible personal property purchased by op- 
erators of aircraft when such property is used or consumed by such opera- 
tors directly and exclusively in the use of such aircraft as common carri- 
ers of persons or property for hire or compensation under a certificate of 
public convenience and necessity issued pursuant to the laws of this state, 
the United States, or any foreign government. Effective July 29, 1991, 
this exemption is not available for the storage, use, or other consumption 
of fuel and petroleum products. This exemption is in addition to that pro- 
vided in sections 6366 and 6366.1 of the Revenue and Taxation Code. 

(c) Conditions of Exemption. The exemption for operators of aircraft 
common carriers applies only if the property is used directly and exclu- 
sively in the exempt activity. This exemption is limited to supplies and 
equipment (excluding fuel and petroleum products effective July 29, 
1991) used or consumed directly in the carriage of persons or property. 
It does not include office or shop equipment or supplies or any other 
property not directly used or consumed in the carriage of persons or prop- 
erty. 

(d) Leases. If property is leased to an operator of an aircraft common 
carrier under a lease which is a continuing sale or a continuing purchase, 
unless otherwise exempted, either the use tax or transactions (sales) tax 
applies to the gross receipts from the lease during such period of time that 
the property is in a taxing jurisdiction. 

Note: Authority cited: Sections 7051, 7261 and 7262, Revenue and Taxation 
Code. Reference: Sections 7261 and 7262, Revenue and Taxation Code. 

History 

1. Amendment of subsection (c) filed 4-16-85: effective thirtieth day thereafter 
(Register 85, No. 16). For prior history, see Register 80. No. 9. 

2. Editorial correction of subsection (c) filed 1-17-86; effective thirtieth day 
thereafter (Register 86, No. 3). 

3. Amendment filed 5-9-88; operative 6-8-88 (Register 88, No. 20). 

4. Change without regulatory effect pursuant to section 100, title 1, California 
Code of Regulations, and editorial correction to insert subsection (b)(2), which 
remained effective but was omitted due to clerical error, filed 7-26-88 (Register 
88, No. 32). 

5. Amendment of subsections (b)( 1 )-(c) and form in Appendix filed 1 2-9-92: op- 
erafive 1-8-93 (Register 92, No. 50). 
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6. Change without regulatory effect amending Appendix filed 1-13-2005 pur- 
suant to section 100, title 1. California Code ofResulationstResister 2005, No. 



Appendix 

Form of Exemption Certificates for Claiming Exemption 
Under Regulations 1805 and 1825 

(a) Certificate Necessary to Support Exemption. All purchasers of tan- 
gible personal property claiming exemption from Bradley-Burns local 
taxes under the provisions of Regulation 1805 or from both Bradley- 
Burns local taxes and district transactions (sales) and use taxes under 
Regulation 1 825 should file with the seller an exemption certificate in the 
form shown below. On and after July 1 , 1 972, for purposes of the Brad- 
ley-Bums local taxes, this exemption is limited to 80 percent of the 1 .25 
percent local tax (i.e., 1%); and, on and after July 1. 2004, until the rate 
modifications in subdivision (a) of Revenue and Taxation Code section 
7203.1 cease to apply, this exemption is limited to 75 percent of the 1 per- 
cent local tax (i.e., .75%). 

(b) Form of Certificate. 

Aircraft Common Carrier. The following certificate may be used by 
a purchaser claiming exemption under Regulation 1825 from district 
transactions (sales) and use taxes, and/or claiming partial exemption un- 
der Regulation 1805 from Bradley-Burns local taxes which: On or be- 
fore June 30, 2004 is 1 percent; and, on and after July 1 , 2004, until the 
rate modifications in subdivision (a) of Revenue and Taxation Code sec- 
tion 7203.1 cease to apply, is .75 percent: 

"The purchaser hereby certifies that the purchaser is the operator of 
aircraft as a common carrier of persons or property and that the proper- 
ty purchased will be used or consumed principally outside the county 
in which the sale is made and will be used or consumed directly and 
exclusively in the use of such aircraft as a common carrier of persons 
or property for hire or compensation under a certificate of public con- 
venience and necessity issued pursuant to the laws of (check which is 
applicable) 

D ( 1 ) the State of California 
D (2) the United States 

□ (3) 

(Insert the name of the foreign government) 
"The purchaser agrees that if the property is used in some other manner 
or some other purpose, the purchaser will report and pay the tax mea- 
sured by the purchase price of the property. 
"This certificate is given to claim: (check which is applicable) 
D (1) Partial exemption from Bradley-Bums local tax only 
which: On or before June 30, 2004 is 1 percent; and, on and after 
July 1 , 2004, until the rate modifications in subdivision (a) of Reve- 
nue and Taxation Code section 7203. 1 cease to apply, is .75 percent 
D (2) Exemption from district tax only 

D (3) Both exemption from district tax and partial exemption 
from Bradley-Burns local tax which: On or before June 30, 2004 
is 1 percent; and, on and after July 1 , 2004, until the rate modifica- 
tions in subdivision (a) of Revenue and Taxation Code section 
7203.1 cease to apply, is .75 percent. 
"Description of property to be purchased 



Name of Seller 
Purchaser 
Address _ 

Dated 



§ 1826. Construction Contractors. 

(a) In General. All of the provisions of the state Sales and Use Tax Law 
and regulations adopted thereunder relating to constmction contractors, 
including subcontractors, (other than those relating to the rate of tax) are 
applicable to state-administered transactions (sales) and use taxes. 

(b) Jobsite Is Place of Business. 



( 1 ) The jobsite is regarded as a place of business of a contractor and 
is the place of sale of "fixtures" furnished and installed by a contractor. 
The place of use of "materials" is the jobsite. Accordingly, if the jobsite 
is in a district (or districts) having state-administered transactions (sales) 
and use taxes, the transactions (sales) tax applies to the sale of the fix- 
tures, and the use tax applies to the use of the materials. If the jobsite is 
not in a district with a state-administered tax, state-administered transac- 
tions (sales) tax will not apply to the sale of the fixtures even though the 
contractor's piincipal place of business is in a district with such a tax. 

(2) The contractor is entitled to a credit against use tax liability for 
transactions tax reimbursement paid to the retailer of the materials in a 
district, under the conditions specified in paragraph (b)( 1 )(E) of Regula- 
tion 1823 (18 CCR 1823), Application of Transactions (Sales) Tax and 
Use Tax. If fixtures are purchased by a contractor tax paid in a district 
having state administered transactions (sales) and use taxes, the contrac- 
tor, upon installing the fixtures in a county without such a tax, is entitled 
to a credit for the tax of the district of purchase. If the contractor installs 
the fixtures in a district (or districts) imposing transactions and use taxes 
at a rate (or combined rate) greater than the district in which the contrac- 
tor purchased the fixtures tax paid, the contractor is also entitled to a cred- 
it for the tax of the district of purchase, but is liable for the transactions 
tax (or taxes) of the district (or districts) where the fixtures are installed. 

(3) The place of sale or purchase of a factory-built school building (re- 
locatable classroom) as defined in paragraph (c)(4)(B) of Regulation 
1521 (18 CCR 1521). Constmction Contractors, is the place of business 
of the retailer of the factory-built school building regardless of whether 
sale of the building includes installation or whether the building is placed 
upon a permanent foundation. 

The district use tax of the district (or districts) where the building is 
installed or placed will apply, if the rate of tax (or combined rate) is great- 
er than the rate of tax in the district of sale, or if the place of sale is not 
in a district. See paragraph (b) of Regulation 1823 (18 CCR 1823). 

(c) United States Contractors. United Stales contractors are consumers 
of both materials and fixtures, and the place of use of both is the jobsite. 
Accordingly, if the jobsite is in a district having state-administered trans- 
actions (sales) and use taxes, the use tax applies to the use of the materials 
and fixtures. The contractor is entitled to a credit against use tax liability 
for transactions tax reimbursement paid to the retailer of the materials or 
fixtures in a district, under the conditions specified in paragraph (b)( 1 )(E) 
of Regulation 1823 (18 CCR 1823). 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 6006-6010, inclusive, 601 2.6, 6015, 6384, 7261 and 7262, Revenue and 
Taxation Code. 

History 

1. Amendment of subsection (a) filed 12-19-73; effecfive thirtieth day thereafter 
(Register 73, No. 51). 

2. Amendment of subsections (a), (b) and (c) filed 7-17-91; operative 8- 16-91 
(Register 91, No. 45). 

§ 1827. Collection of Use Tax by Retailers. 

(a) In General. Except as provided in subdivision (d) below, any retail- 
er engaged in business in a district imposing transactions (sales) and use 
taxes and making sales of tangible personal property, the storage, use or 
other consumption of which is subject to the state-administered district 
use tax imposed by that district is required to register with the board, col- 
lect the use tax from the purchaser, give receipts therefor, and pay the tax 
to the board. Retailers to whom seller's permits have been or are issued 
under Section 6067 of the Revenue and Taxation Code and who are en- 
gaged in business in the district are registered to collect the district use 
tax. 

Any retailer who is not engaged in business in the district imposing 
transactions (sales) and use taxes may apply for a Certificate of Registra- 
tion — Use Tax. Holders of such certificates are required to collect tax 
from purchasers, give receipts therefor, and pay tax to the board in the 
same manner as retailers engaged in business in the district. 

(b) When Collection of Use Tax is Required. 

(1) Deliveries Into the District. A retailer engaged in business in the 
district (except retailers of certain vehicles, aircraft and vessels as de- 
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scribed in paragraph (c)(4) below) shall not be required to collect use tax 
from the purchaser of tangible personal property unless the retailer ships 
or delivers the property into the district or participates within the district 
in making the sale of the property, including, but not limited to soliciting 
or receiving the order, either directly or indirectly, at a place of business 
of the retailer in the district or through any representadve, agent, canvass- 
er, solicitor, subsidiary or person in the district under authority of the re- 
tailer. 

(2) Presumption of Use — Out-of-District Deliveries. It shall be pre- 
sumed that tangible personal property (except for certain vehicles, air- 
craft and vessels described in paragraph (c)(4) below) delivered outside 
a district imposing transactions (sales) and use taxes to a purchaser 
known by the retailer to be a resident of a district imposing such taxes was 
purchased from a retailer for storage, use or other consumption in the dis- 
trict in which the purchaser resides and was stored, used or otherwise 
consumed in that district. If the retailer is engaged in business in that dis- 
trict and participates within the district in making the sale of the property, 
he shall collect the district use tax and pay it to the board. 

The presumption may be controverted and the retailer relieved of the 
duty of collecting the use tax if the retailer, in good faith, accepts from 
the purchaser a statement in writing that the property was purchased for 
use at a designated point or points outside a district imposing a use tax. 
The presumption may also be controverted by other evidence satisfactory 
to the board that the property was not purchased for storage, use or other 
consumption in a district imposing a use tax. 

(3) Vehicles, Aircraft and Undocumented Vessels. Retailers of ve- 
hicles, aircraft or undocumented vessels described in paragraph (c)(4) 
below are engaged in business in a district imposing a state-administered 
transactions use tax and are required to collect the use tax from the pur- 
chaser and pay it to the board when such vehicles, aircraft or undocu- 
mented vessels are registered or licensed in that district. 

(c) Definition — "Retailer Engaged in Business in District." "Retailer 
engaged in business in the district" includes any of the following: 

( 1 ) Any retailer maintaining, occupying, or using, permanently or tem- 
porarily, directly or indirectly, or through a subsidiary, or agent, by what- 
ever name called, an office, place of distribution, sales or sample room 
or place, warehouse or storage place or other place of business in the dis- 
trict. 

(2) Any retailer having any representative, agent, salesman, canvasser 
or solicitor operating in the district under the authority of the retailer or 
its subsidiary for the purpose of selling, delivering, or the taking of orders 
for any tangible personal property. 

(3) As respects a lease, any retailer deriving rentals from a lease of tan- 
gible personal property situated in the district. 

(4) On and after January 1, 1988, any retailer of vehicles subject to reg- 
istration pursuant to Chapter 1 (commencing with Section 4000) of Divi- 
sion 3 of the Vehicle Code, aircraft licensed in compliance with Section 
2141 1 of the Public Utilities Code, or undocumented vessels registered 
under Division 3.5 (commencing with Section 9840) of the Vehicle 
Code. 

(d) Sales to Persons Holding Use Tax Direct Payment Permits. Retail- 
ers selling tangible personal property, the storage, use or other consump- 
tion of which is subject to the use tax, who take in good faith use tax direct 
payment exemption certificates from persons holding use tax direct pay- 
ment permits shall be relieved from the duty of collecting district use tax. 
Use tax direct payment permits and exemption certificates must comply 
with the requirements of Regulation 1699.6. This subdivision applies 
only to transfers that are subject to state and local use tax. 

NOTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Sections 7051.3 and 7262, Revenue and Taxation Code. 

History 

1. Amendment of subsection (b) filed 3-10-70 as an emergency; effective upon 
filing (Register 70, No. 11). 

2. Certificate of Compliance— Section 1 1422.1, Gov. Code file 5-7-70 (Register 
70, No. 19). 

3. Amendment of subsections (b)(1) and (b)(2), and new subsections (b)(3) and 
(c)(4) filed 5-17-88; operadve 6-16-88 (Register 88, No. 21). 



4. Amendment of subsection (c)(4) filed 5-22-89; operative 6-21-89 (Register 
89, No. 22). 

5. Editorial conection of subsection (bK3) printing error and History No. 4 (Regis- 
ter 89, No. 34). 

6. Change without regulatory effect amending subsection (a), adding subsection 
(d) and amending NoTii filed 1 0-22-99 pursuant to section 1 00, title 1 , Califor- 
nia Code of Regulations (Register 99, No. 43). 

§ 1 828. Process for Reviewing Transactions and Use Tax 
Distribution Inquiries. 

(a) Definitions. 

(1 ) District. "District" means any entity, including a city, county, city 
and county, or special taxing jurisdiction, which levies a transactions and 
use ("district") tax that the Board administers pursuant to Part 1.6, Divi- 
sion 2, Revenue and Taxation Code (Sections 7251-7279.6). 

(2) District Tax. Any tax levied under special statutory authority that 
the Board administers pursuant to Part 1.6, Division 2, Revenue and 
Taxation Code (Sections 7251-7279.6). District taxes may be for either 
general or special purposes. 

(3) Inquiring Districts and Their Consultants (IDC). "Inquiring Dis- 
tricts and their Consultants (IDC)" means any district which has adopted 
a district tax ordinance and which has entered into a contract with the 
Board to perform all functions incidental to the administration or opera- 
tion of that ordinance. IDC also includes any consultant that has entered 
into an agreement with the tax district and has a current resolution filed 
with the Board which authorizes one (or more) of its officials, employees, 
or other designated persons to examine the appropriate sales, transac- 
tions, and use tax records of the Board. 

(4) Claim (Inquiry) of Incorrect Distribution or Non Distribution of 
District Tax. "Claim or inquiry" means a written request from an IDC for 
investigation of suspected improper distribufion or nondistribution of 
district tax. The inquiry must contain sufficient factual data to support the 
probability that district tax has not been distributed or has been erro- 
neously distributed. Sufficient factual data must include at a minimum 
all of the following for each business location being questioned: 

(A) Taxpayer name, including owner name and ficfitious business 
name or d.b.a. (doing business as) designafion. 

(B) Taxpayer's permit number or a notation stating "No Permit Num- 
ber." 

(C) Complete bu.siness address of the taxpayer. 

(D) Complete description of taxpayer's business activity or activities. 

(E) Specific reasons and evidence why the distribution or nondistribu- 
tion is questioned, including the location to which the property the sales 
of wliich are at issue was delivered. In cases that involve claims that the 
transactions that are the focus of the appeal are subject to the IDC's dis- 
trict use tax, evidence must be submitted that the retailer is engaged in 
business in the IDC under Regulation 1827. 

(F) Name, title, and phone number of the contact person. 

(G) The tax reporting periods involved. 

(5) Claim Date "Claim date" shall be the date the inquiry of suspected 
improper distribution or non distribution of district tax that contains the 
facts required by subdivision (a)(4) of this regulation is received by the 
Board, unless an earlier such date is operationally documented by the 
Board. The Board shall redistribute district tax revenues back from the 
claim date to the beginning of the applicable statute of limitations. If the 
IDC is not able to obtain the above minimum factual data but provides 
a letter with the inquiry documenting IDC efforts to obtain each of the 
facts required by subdivision (a)(4) of this regulation, the Board will use 
the date this inquiry is received as the claim date. 

(6) Board Management. "Board Management" consists of the Execu- 
tive Director, Chief Counsel, Assistant Chief Counsel for Business 
Taxes, and the Deputy Director of the Sales and Use Tax Department. 

(b) Inquiries. 

(1) Submitting Inquiries. Every inquiry regarding district tax distribu- 
tions must be submitted in writing and shall include the information set 
forth in subdivision (a)(4) of this regulation. All inquiries must be sent 
directly to the Allocation Group in the Audit Determination and Refund 
Section of the Board's Sales and Use Tax Department. 
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(2) Acknowledgement of Inquiry. The Allocation Group will ac- 
knowledge inquiries. Acknowledgement of receipt does not mean that 
the inquiry qualifies to establish a claim date under subdivision (a)(4) of 
this regulation. The Allocation Group will review the inquiry and notify 
the IDC if the inquiry does not qualify to establish a claim date. Investiga- 
tion of an alleged improper distribution cannot occur until a claim date 
is established. 

(c) Review Process. 

(1) Review by Allocation Group Supervisor. The Allocation Group 
will investigate all accepted inquiries. If the Allocation Group concludes 
that an improper distribution has not occurred and recommends that a re- 
quest for redistribution be denied, the IDC will be notified of the recom- 
mendation and allowed 30 days from the date of mailing of the notice of 
denial to contact the Allocation Group Supervisor to discuss the denial. 
The Allocation Group's notification that an improper distribution has not 
occurred must state the specific facts on which the conclusion was based. 
If the IDC contacts the Allocation Group Supervisor, the IDC must state 
the specific facts on which its disagreement is based, and submit all addi- 
tional information in its possession that supports its position at this time. 

(2) Review by Audit Determination and Refund Section Supervisor. 
Subsequent to the submission of additional information by the IDC, if the 
Allocation Group Supervisor upholds the denial, the IDC will be advised 
in writing of the decision and that it has 30 days from the date of mailing 
of the decision to file a "petition for redistribution" with the Audit Deter- 
mination and Refund Section Supervisor. The petition for redistribution 
must state the specific reasons of disagreement with the Allocation 
Group Supervisor's findings. If a petition for redistribution is filed by the 
IDC, the Audit Determination and Refund Section Supervisor will re- 
view the request for redistribution and determine if any additional staff 
investigation is warranted prior to making a decision. If no basis for redis- 
tribution is found, the petition will be forwarded to the Local Tax Appeals 
Auditor. 

(3) Review by Local Tax Appeals Auditor. After the petition is for- 
warded to the Local Tax Appeals Auditor, a conference between the Lo- 
cal Tax Appeals Auditor and the IDC will be scheduled. However, the 
IDC may provide a written brief in addition to or instead of attending the 
conference. If a conference is held, the Local Tax Appeals Auditor will 
consider oral arguments, as well as review material previously presented 
by both the IDC and the Sales and Use Tax Department. The Local Tax 
Appeals Auditor will prepare a written Decision and Recommendation 
(D&R) detailing the facts and law involved and the conclusions reached. 

(4) Review by Board Management. If the D&R's recommendation is 
to deny the petition, the IDC will have 30 days from the date of mailing 
of the D&R to file a written request for review of the D&R with Board 
Management. The request must state the specific reasons of disagree- 
ment with the D&R and submit any additional information that supports 
its position. Board Management will only consider the petition and will 
not meet with the IDC. The IDC will be notified in writing of the Board 
Management's decision. If a written request for review of the D&R is not 
filed with Board Management within the 30-day period, the D&R be- 
comes final at the expiration of that period. 

(5) Review by Board Members. If Board Management's decision is 
adverse to the IDC, the IDC may file a petition for hearing by the Board. 
The petition for hearing must state the specific reason for disagreement 
with Board Management findings. 

(A) Petition for Hearing. The IDC shall file a petition for hearing with 
the Board Proceedings Division within 90 days of the date of mailing of 
Board Management' s decision. If a petition for hearing is not filed within 
the 90-day period, the Board Management's decision becomes final at 
the expiration of that period. 

(B) Persons To Be Notified of the Board Hearing. After receiving the 
IDC's petition for hearing, the Board Proceedings Division will notify 
the IDC and the following persons of the Board hearing: 

1. The taxpayer(s) whose district tax reporting was the subject of the 
petition. 



2. All districts that would be substantially affected if the Board does 
not uphold the taxpayer's original distribution. For the purpose of this 
subdivision a district is "substantially affected" if its total redistribution 
would increase or decrease by the amount of 5% of its average quarteriy 
distribution (generally, the prior four calendar quarters) or $50,000. 
whichever is less, as a result of such redistribution. 

The notification will state that the claimed improper distribution is be- 
ing placed on the Board's Hearing Calendar to determine the proper dis- 
tribution and that the IDC and all districts so notified are considered par- 
ties to the hearing. 

(C) The Hearing and Parties to the Hearing. The petitioning IDC and 
all districts notified of the Board hearing pursuant to subdivision 
(c)(5)(B) are parties to the Board hearing. The taxpayer, however, shall 
not be considered a "party" within the meaning of this regulation unless 
it actively participates in the hearing process by either filing a brief or 
making a presentation at the hearing. The hearing shall be conducted in 
accordance with sections 5070 to 5087 of the Rules of Practice. The 
Board' s decision is final as provided in Regulation 5082. The Board's de- 
cision exhausts all parties' administrative remedies on the matter. 

(D) Presentadon of New Evidence. If new arguments or evidence not 
previously presented at the prior levels of review are presented after 
Board Management's review and prior to the hearing, the Board Proceed- 
ings Division shall forward the new arguments or evidence to the Local 
Tax Appeals Auditor for review and recommendation to the Board. Not- 
withstanding subdivision (c)(5)(C) of this reguladon, no new evidence 
or arguments not previously presented at the prior levels of review or 
considered by the Local Tax Appeals Auditor may be presented at the 
Board hearing. 

(d) Time Limitations. 

(1) An IDC will be limited to one 30-day extension of the time limit 
established for each level of review through the Board Management lev- 
el. 

(2) If action is not taken beyond acknowledgement on any inquiry for 
a period of six months at any level of review, the IDC may request ad- 
vancement to the next level of review. For the purpose of these proce- 
dures, "acfion" means taking the steps necessary to resolve the inquiry. 

(3) By following the time limits set forth in subdivisions (c), (d)( 1) and 
(d)(2), any claim date established by the original inquiry will remain 
open even if additional supporting informadon is provided prior to clo- 
sure. If the dme limits or any extensions ai'e not met, or if closure has oc- 
curred, any addidonal supporting documentadon submitted will estab- 
lish a new claim date as of the date of receipt of the new informadon. 

(e) Appeal Rights of Districts That Will Lose Revenue as the Result 
of a Redistribution. 

( 1 ) If at any time during the review process prior to Board hearing, the 
Board's investigadon determines that an improper distribudon has oc- 
curred, any district that will lose 5% of its average quarterly receipts 
(generally, the prior four calendar quarters) or $50,000, whichever is 
less, will be informed of the decision and be allowed 30 days from the 
date of mailing the nodce, to contact the Allocadon Group to discuss the 
proposed redistribution. The losing district may follow the same appeals 
procedure as described in subdivisions (c) and (d) of this reguladon. 
"Losing district" includes a gaining district where the original decision 
in favor of the gaining district was overturned in favor of a previously los- 
ing district. The redistribudon will be postponed undl the period for the 
losing district to request a hearing with the Allocadon Group has expired. 

(2) If the losing district contacts the Allocadon Group prior to Board 
hearing, and subsequendy peddons the proposed redistribudon, the re- 
distribudon postponement will be extended pending the final outcome of 
the peddon. 

(f) Operative Date. The provisions of this reguladon shall apply to re- 
distribudon inquiries and appeals filed after July 1 , 2004. Inquiries and 
appeals filed prior to this date shall continue to be subject to existing in- 
quiries and appeals procedures. However, for inquiries filed prior to July 
1 , 2004, the IDC may elect in writing to proceed under the provisions of 
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this regulation as to appeals not already decided or initiated. In such 
cases, failure to make such written election prior to appealing to the next 
step of review under the existing procedures shall constitute an election 
not to proceed under the provisions of this regulation. If written election 
to proceed under the provisions of this regulation is made, the provisions 
of this regulation become applicable the date the election is received by 
the Board. Neither election shall be subject to revocation. 
NoTE: Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Section 7270, Revenue and Taxation Code. 

History 
1. New section filed 5-18-2004; operative 6-17-2004 (Register 2004, No. 21). 



Article 21. Service Enterprises — Unrevised 
Series 

§ 1901. Service Enterprises in General. 

NOTE: 1900 to 2103, inclusive, issued under the authority contained in Section 
7051, Revenue and Taxation Code. The source of 1900 to 2103, inclusive, is the 
Rules of the State Board of Equalization re Sales and Use Tax. 

History 
1. Amendment and renumbering to Section 1501 filed 1 1-5-69; eff ecu ve thirtieth 
day thereafter (Register 69, No. 45). 

§ 1902. Advertising Agencies, Commercial Artists and 
Designers. 

History 

1. Originally published 4-2-25 (Title 18). 

2. Amendment filed 10-10-68; effective thirtieth day thereafter (Register 68, No. 
38). For prior history, see Register 67, No. 25. 

3. Renumbering to Section 1540 filed 11-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). 

§ 1903. Barbers, Beauty Shop Operators, Bootblacks, 
Launderers and Cleaners. 

History 

1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For prior history see Register 65, No. 23. 

§ 1904. Circulating Libraries. 

History 

1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For prior history see Register 65, No. 23. 

§ 1905. Dentists and Dental Laboratories. 

History 
1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For former section see Register 69, No. 32. 

§1906. Gun Clubs. 

History 
1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 



§ 1907. Hospitals, and Institutions and Homes for the Care 
of Children, and Aged and Incompetent 
Persons. 

History 
i . Amendment filed 1 0-1 0-68; effective thirtieth day thereafter (Register 68. No. 
38). For prior history, see Register 67, No. 25. 

2. Amendment and renumbering to Section 1503 filed 3-30-70; effective Ihirlieth 
day thereafter (Register 70, No, 14). 

§ 1907.5. Mailing House Transactions. 

History 

1. Amendment filed 4-25-66; effecUve thirtieth dav thereafter (Reeister 66. No. 
11). 

2. Amendment and renumbering to Section 1 504 filed 2-24-72; efiecti ve thirtieth 
day thereafter (Register 72. No. 9) 

§1908. Morticians. 

History 
1 . Amendment and renumbering to Section 1 505 filed 9-1 8-70; effective thirtieth 
day thereafter (Register 70, No. 38). 

§1909. Summer Camps. 

History 
1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For former section see Register 69, No. 32. 

§1910. Taxidermists. 

History 

1 . Repealer filed 1 1-5-69; effecrive thirtieth day thereafter (Register 69, No. 45). 
For former secdon see Register 69, No. 32. 



Article 22. Contractors and 
Subcontractors—Unrevised Series 

(Formerly Article 2) 

§ 1921. Construction Contractors Generally. 

History 
1. Renumbering to Section 1521 and amendment filed 1 1 -3-7 l;effecfive thirtieth 
day thereafter (Register 71, No. 45). For prior history see Register 65, No. 23. 

§1922. United states Contractors. 

History 
1. Renumbering to Section 1615 filed 11-3-71; effecrive thirtieth day thereafter 
(Register 71, No. 45). 

§ 1923. "War Materiel" Contractors. 

History 
1 . Renumbering to Section 1618 and amendment filed 1 1-3-7 1 ; effective thirtieth 
day thereafter (Register 71, No. 45). 
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Article 23. Manufacturers, Producers and 
Processors — Unrevised Series 

(Formerly Article 3) 

§ 1924. Property Used In Manufacturing — General Rules. 

History 
1. Renumbering to Section 1525 filed 1 1-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). 

§ 1925. Producing, Fabricating and Processing Property 
Furnished by Consumers — General Rules. 

History 
1. Amendment and renumbering to 1526 filed 8-7-69; effective thirtieth day 
thereafter (Register 69, No. 32). 

§1926. Electrical Transcriptions. 

History 

1 . Renumbering to Section 1 527 and amendment filed 1 1 -3-7 1 ; effective thirtieth 
day thereafter (Register 71 , No. 45). 

§1927. Foundries. 

History 

1. Renumbering to Section 1530 filed 1 1-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). 

§ 1928. Fur Dressers and Dyers. 

History 
1 . Renumbering to Section 1 53 1 and amendment filed 1 1-3-7 1 ; effecUve thirtieth 
day thereafter (Register 71, No. 45). 

§1929. Motion Pictures. 

History 

1. Renumbering to Section 1529 filed 1 1-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). 

§ 1930. Oculists, Optometrists and Dispensing Opticians. 

History 

1. Amendment and renumbering to Secfion 1592 filed 3-30-70; effective thirtieth 
day thereafter (Register 70, No. 14). 

§ 1931. Painters, Polishers, and Finishers. 

History 
1. Amendment and renumbering to Section 1524 filed 8-6-70; effective thirtieth 
day thereafter (Register 70, No. 32). 

§ 1932. Pharmacists and Prescription Medicines. 

History 

1. Renumbering to Section 1591 and amendment filed 12-12-69; effective thir- 
tieth day thereafter (Register 69, No. 50). For prior history see Register 69, No. 
50. 

§ 1933. Photographers and Photostat Producers, Photo 
Finishers and X-Ray Laboratories. 

History 
1. Renumbering to Section 1528 filed 1 1-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). 

§ 1934. Printing and Related Industries. 

History 
1. Renumbering to Section 1541 filed 11-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). For prior history see Register 68, No. 38. 

§ 1935. Signs, Show Cards, and Posters. 

History 

1. Renumbering to Section 1542 filed 11-3-71; effective thirtieth day thereafter 
(Register 71, No. 45). 



Article 24. Repairers and Reconditioners of 
Personal Property — Unrevised Series 

(Formerly Article 4) 

§ 1946. Repairers and Reconditioners In General. 

History 

1 . Renumbering to Section 1 546 and amendment filed 1 1-5-69; effective thirtieth 
day thereafter (Register 69, No. 45). 



§ 1947. Bookbinders. 



History 



1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For former section see Register 69, No. 32. 

§ 1948. Exchange of Vehicle Motors. 

History 
1 . Renumbering to Section 1547 and amendment filed 1 1-5-69; effective thirtieth 
day thereafter (Register 69, No. 45). 

§ 1949. Fur Repairers, Alterers and Remodelers. 

History 
1. Renumbering to Section 1549 filed 8-7-69; effective thirtieth day thereafter 
(Register 69, No. 32). 

§ 1950. Repainting and Refinishlng. 

History 
1. Renumbering to Secdon 1551 filed 8-7-69; effective thirtieth day thereafter 
(Register 69, No. 32). 

§ 1951. Retreading and Recapping Tires. 

History 
1 . Renumbering to Section 1 548 and amendment filed 1 1-3-7 1 ; effecfive thirtieth 
day thereafter (Register 71, No. 45). 

§ 1952. Rewinding Motors and Transformers. 

History 
1. Repealer filed 8-7-69; effecfive thirtieth day thereafter (Register 69, No. 32). 
(See Section 1553) 

§ 1953. Shoe Repairmen. 

History 
1. Repealer filed 8-7-69; effecfive thirtieth day thereafter (Register 69, No. 32). 
(See Section 1553) 

§ 1954. Tennis Racket Restrlnging and Repairing. 

History 
1. Repealer filed 8-7-69; effecfive thirtieth day thereafter (Register 69, No. 32). 
(See Section 1553) 

§ 1955. Watch and Jewelry Repairmen. 

History 
1. Repealer filed 8-7-69; effecfive thirtieth day thereafter (Register 69, No. 32). 
(SeeSecUon 1553) 



Article 25. Particular Classes of 
Retailers — Unrevised Series 

(Formerly Article 5) 

§ 1966. Auctioneers. 

History 

1. Renumbering to Secfion 1565 filed 8-7-69; effective thirtieth day thereafter 
(Register 69, No. 32). For prior history see Register 5, No. 12. 

§ 1967. Automobile Dealers and Salesmen. 

NOTE: Authority cited: Secfion 7051, Revenue and Taxation Code. Reference: 
Section 6015, Revenue and Taxation Code. 

History 

1 . Renumbering to Secfion 1 566 and amendment filed 8-25-69; effective thirtieth 
day thereafter (Register 69, No. 35). For prior history see Register 63, No. 16. 
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§ 1968, Beer, Wine and Liquor Dealers. 

History 
1. Renumbering to Section 1568 filed 8-7-69; effective thirtieth day thereafter 
(Register 69, No. 32). For prior history see Register 53, No. 12. 

§ 1969. Brokers and Lienors. 

History 
1 . Renumbering to Section 1569 filed 1 1-5-69; effective thirtieth day thereafter 
(Register 69, No. 45). For former section see Register 69, No. 35. 

§1970. Charitable Organizations. 

History 
1 . Renumbering to Section 1 570 and amendment filed 6-9-70: effective thirtieth 
day thereafter (Register 70, No. 24). For prior history see Register 60, No. 20). 

§1971. Exchanges. 

History 

1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For former section see Register 60, No. 2. 

§1972. Florists. 

History 
1. Renumbering to Section 1571 filed 1-19-71; effective thirtieth day thereafter 
(Register 71, No. 4). 

§ 1973. Memorial Dealers. 

History 
1. Renumbering to Section 1572 filed 8-7-69; effecfive thirtieth day thereafter 
(Register 69, No. 32). 

§1974. Mortgagees and Trustees. 

History 

1 . Renumbering to Section 1573 filed 1 1-3-71 ; effective thirtieth day thereafter 
(Register 71, No, 45). 

§1975. Vending Machine Operators. 

History 
1. Renumbering to Section 1574 and amendment filed 12-12-69; effective thir- 
tieth day thereafter (Register 69, No. 50). For prior history see Register 67, No. 
40. 



Article 26. Exemptions 
Generally — Unrevised Series 

(Formerly Article 6) 
History 

1 . Repealer of Article 26 filed 8-6-70; effective thirtieth day thereafter (Register 
70, No. 32). Forhistoiy of former Article 26 (Sees. 1986 through 1992) see Reg- 
isters 69, Nos. 32 and 45 and 70, Nos. 14 and 15. 



Article 27. Food Products: 
Meals — Unrevised Series 

(Formerly Article 7) 

§ 2002. Food Products. 

History 
1. Amendment and renumbering to Section 1602 filed 1 1-3-71; effecfive thirtieth 
day thereafter (Register 71, No. 45). 

§ 2003. Taxable Sales of Food Products. 

History 
1. Amendment and renumbering to Secfion 1603 filed 6-9-70; effective thirtieth 
day thereafter (Register 70, No. 24). For prior history, see Register 70, No. 8. 



§ 2014. Sales to the United States and Its 
Instrumentalities. 

History 

1 . Renumbering to Secfion 1614 and amendment filed 2-20-70; effective thirtieth 

day thereafter (Register 70, No. 8). For prior history see Register 65, No. 19. 

§ 2015. Interstate and Foreign Commerce. 

NOTE; Authority cited: Section 7051, Revenue and Taxation Code. Reference: 
Secnons 6008, 6009.1, 6352, 6368.5 and 6385, Revenue and Taxation Code. 

History 
1. Renumbering to Section 1620 and amendment filed 12-16-70; effective thir- 
tieth day thereafter (Register 70, No. 51). For prior histoid' see Register 63, No. 
16. 

§2016. Federal Areas. 

History 
1. Renumbering to Section 1616 filed 8-7-69; effecfive thirtieth day thereafter 
(Register 69, No. 32). 

§2017. Federal Taxes. 

History 

1. Renumbering to Section 1617 filed 8-7-69; effective thirtieth day thereafter 
(Register 69, No. 32). For prior history see Register 68, No. 35. 



Article 29. Matters Relating to 

Transportation of Property — Unrevised 

Series 

(Formerly Article 9) 

§ 2028. Delivery Charges. 

History 
1. Renumbering to Secfion 1628 filed 11-3-71; effecfive thirtieth day thereafter 
(Register 71, No. 45). 

§ 2029. Goods Damaged in Transit. 

History 
1. Renumbering to Section 1629 filed 8-7-69; effective thirtieth day thereafter 
(Register 69, No. 32). 

§ 2030. Packers, Loaders, Shippers. 

History 

1 . Renumbering to Secfion 1630 and amendment filed 7-20-7 1 ; effective thirtieth 
day thereafter (Register 71, No. 30). 



Article 28. Matters Relating to the Federal 
Government — Unrevised Series 

(Formerly Article 8) 



Article 30. Credit Sales; Lease 
Contracts — Unrevised Series 

(Formerly Article 10) 

§ 2041 . Credit Sales Generally. 

History 

1. Amendment filed 8-2-65 as an emergency; effective upon filing (Register 65, 
No. 14). For prior history, see Register 61, No. 10. 

2. Amendment filed 10-7-65 as an emergency; effective upon filing. Certificate 
of Compliance included (Register 65, No. 19). 

3. Repealer filed 1-9-70; effective thirtieth day thereafter (Register 70, No. 2). 
(See Section 1641.) 

§ 2042. Lease Contracts. 

History 

1. Amendment filed 8-2-65 as an emergency; effecfive upon filing (Register 65, 
No. 14). 

2. Certificate of Compliance — Section 1 1422.1, Government Code, filed 10-7-65 
(Register 65, No. 19). 

3. Repealer filed 1-9-70; effective thirtieth day thereafter (Register 70, No. 2). 
(See Secfion 1642.) 

§ 2043. Oil Weil Drilling Tools. 

NOTE: Authority cited: Secfions 6006, 6010, Revenue and Taxation Code. 

History 
1. Originally published 4-2-45. 
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2. Amendment filed 8-21-53 as an emersency; effective upon filing (Register 53, 
No. 14). 

3. Repealer filed 8-2-65 as an emergency; effective upon filing (Register 65, No. 

14). 

4. Certificate of Compliance — Section 1 1422. 1, Government Code, filed 10-7-65 
(Register 65, No. 19). 



Article 31 . Merchandise Returned, Traded 
In, or Found Defective — Unrevised Series 

(Formerly Article 1 1 ) 

§ 2054. Returned Merchandise. 

History 

1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For prior history see Register 57, No. 12. 

§ 2055. Merchandise Traded In. 

History 

1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For former section see Register 69, No. 32. 

§ 2056. Defective Merchandise. 

History 
1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For former section see Register 69, No. 32. 

§ 2057. Replacement Parts. 

History 
1 . Repealer filed 1 1-5-69; effective thirtieth day thereafter (Register 69, No. 45). 
For former section see Register 69, No. 32. 



Article 32. Resale 

Certificates — Consumption of Property 

Purchased for Resale — "Tax Paid Purchases 

Resold" — Gifts and Premiums — Unrevised 

Series 

(Formerly Article 12) 

§ 2068. Resale Certificates. 

History 
1 . Amendment and renumbering to Section 1 668 filed 1 1-5-69; effecfive thirtieth 
day thereafter (Register 69, No. 45). For prior history see Register 67, No. 25. 

§ 2069. Demonstration and Display. 

History 
1 . Amendment and renumbering to Section 1669 filed 1 1-5-69; effective thirtieth 
day thereafter (Register 69, No. 45). For prior history see Register 68, No. 38. 

§ 2070. Leases of Tangible Personal Property. 

History 
1 . Renumbering to Section 1 660 and amendment filed 1 1-3-7 1 ; effective thirtieth 
day thereafter (Register 71, No. 45). For prior history, see Register 70, No. 46. 

§ 2071. "Tax-Paid Purchases Resold." 

History 
1. Amendment and renumbering to Section 1701 filed 8-7-69; effective thirtieth 
day thereafter (Register 69, No. 32). 

§ 2072. Gifts and Premiums. 

History 
1 . Amendment and renumbering to Section 1670 filed 1 1-5-69; effecfive thirtieth 
day thereafter (Register 69, No. 45). For former section see Register 69, No. 32. 

§ 2073. Trading Stamps and Other Promotional Plans. 

History 

1. Amendment and renumbering to Section 1671 filed 8-7-69; effecfive thirtieth 

day thereafter (Register 69, No. 32). For prior history see Register 61, No. 4. 



Article 33. Payment and Collection of Use 
Tax — Unrevised Series 

(Formerly Article 13) 
§ 2083. Engaged in Business. 

NOTE: Authority cited: Secdon 6203. Revenue and Taxation Code. 

History 

1. Renumbering to Secfion 1683 filed 1-19-71 ; effective thirtieth day thereafter 
(Register 71, No. 4). For prior history see Register 65, No. 19. 

§ 2084. Collection of Tax by Retailers. 

History 
1 . Amendment and renumbering to Section 1 684 filed 1 1-5-69; effecfive thirtieth 
day thereafter (Register 69, No. 45). For prior history see Register 68, No. 38. 

§ 2085. Payment of Tax by Purchasers. 

History 
1. Amendment and renumbering to Section 1685 filed 8-7-69; effective thirtieth 
day thereafter (Register 69, No. 32). For prior history see Register 66, No. 34. 

§ 2086. Receipts for Tax Paid to Retailers. 

History 

1 . Amendment and renumbering to Section 1 686 filed 1 1 -5-69; effecfive thirtieth 
day thereafter (Register 69, No. 45). For prior history, see Register 57, No. 12. 

§ 2087. Information Returns. 

History 
1. Amendment and renumbering to Secfion 1687 filed 8-7-69; effective thirtieth 
day thereafter (Register 69, No. 32). For prior history see Register 57, No. 12. 



Article 34. Administration — 
Miscellaneous— Unrevised Series 

History 
1. Repealer of Article 34 filed -6-70; effective thirtieth day thereafter (Register 
70, No. 32). For historv of former Article 34 Sees. 2098, 2099 and 2 100 see Reg- 
isters 69, Nos. 45 and'70, Nos. 5 and 24. 

§ 21 01 . Occasional Sales — Sale of a Business. 

History 
1 . Amendment and renumbering to Secfion 1 595 filed 1 1-5-69; effecfive thirfieth 
day thereafter (Register 69, No. 45). For prior history see Register 68, No. 35. 

§ 21 01 .5. Vehicles, Vessels, and Aircraft. 

History 
1 . Amendment and renumbering to Secfion 1610 filed 1 1-5-69; effective thirfieth 
day thereafter (Register 69, No. 45). For prior history see Register 69, No. 35. 

§ 2102. Successor's Liability. 

History 

1. Originally published 4-2-45 (Title 18). 

2. Amended 6-29-45; effecfive 7-1-45 (Register No. 2). 

3. Amendment filed 1 1-27-53 as an emergency; effective upon filing (Register 
53, No. 21). 

4. Amendment and renumbering to Secfion 1702 filed 10-10-69; effective thir- 
fieth day thereafter (Register 69, No. 41). 

§ 2103. Interest and Penalties. 

History 
1 . Amendment and renumbering to Secfion 1 703 filed 1 1-5-69; effecfive thirtieth 
day thereafter (Register 69, No. 45). For prior history see Register 68, No. 38. 



Article 35. Local Sales and Use 
Tax — Unrevised Series 

(Formerly Article 15) 

§ 2202. Place of Sale for Purposes of Local Sales and Use 
Tax. 

History 
1 . New section filed 3-28-56 as an emergency; effective upon filing (Register 56, 
No. 6). 
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2. Amendment and renumbering to Section 1 802 filed 1-26-70; effective thirtieth 
day thereafter (Register 70, No. 5). 

§ 2203. Sales Tax and Use Tax — When Applicable- 
Collection of Use Tax by Retailers. 

History 
1 . Amendment and renumbering to Section 1 803 filed 1 -26-70; effective thirtieth 
day thereafter (Register 70, No. 5). For prior history, see Register 66, No. 34. 

§ 2204. Lease Contracts. 

History 

1. Amendment filed 1-1 1-63; effective thirtieth day thereafter (Register 63, No. 

1). 

2. Repealer filed 8-2-65 as an emergency; effective upon filing (Register 65, No. 
14). 

3. Certificate of Compliance — Section 1 1422. 1, Government Code, filed 10-7-65 
(Register 65, No. 19). 

§ 2205. Public Utilities, Common Carriers, and Waterborne 
Vessels. 

History 
1. Repealer filed 1-26-70; effective thirtieth day thereafter (Register 70, No. 5). 

§ 2206. Construction Contractors. 

History 

1 . Amendment and renumbering to Secdon 1 806 filed 1-27-70; effective thirtieth 
day thereafter (Register 70, No. 5). 



Chapter 4.5. Oil Spill Prevention and 
Response Fees 



Article 1. Oil Spill Prevention and 
Administration Fee 

§ 2231. Oil Spill Prevention and Administrative Fee Return. 

(a) This regulation applies to the fees imposed for the period Septem- 
ber 24, 1990 through December 12, 1990. 

(b) Marine Terminal Operator -For the privilege of operating a marine 
terminal, an oil spill prevention and administration fee is imposed under 
article 6, section 8670.40 of chapter 7.4 of division 1 of Title 2 of the Gov- 
ernment Code upon every marine terminal operator at the rate of four 
cents ($0.04) per barrel of oil delivered through the operator's marine ter- 
minal. 

(c) Pipeline Operator - For the privilege of operating a pipeline, an oil 
spill prevention and administration fee is imposed under article 6, section 
8670.40 of chapter 7.4 of division 1 of Title 2 of the Government Code 
upon every operator of a pipeline at the rate of four cents ($0.04) per bar- 
rel of oil transported into the state by means of a pipeline operating 
across, under, or through marine waters of this state. 

(d) Each marine terminal operator and operator of a pipeline shall file 
a return with the State Board of Equalization on or before February 25, 
1 99 1 showing the number of barrels of oil delivered through a marine ter- 
minal or transported into the state by means of a pipeUne operating 
across, under, or through marine waters of this state during the period 
September 24, 1990 through December 12, 1990. The fee due shall be 
remitted with the return. 

NOTE: Authority cited: Section 8670.40, Government Code. Reference: Sections 
8670.3 and 8670.48, Government Code. 

History 

1 . New section filed 1 2-20-90 as an emergency; operative 1 2-20-90 (Register 9 1 , 
No. 6). A Certificate of Compliance must be transmitted to OAL by 4-19-91 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 12-20-91 order including amendment of sub- 
sections (a) and (d) transmitted to OAL on 4-19-9 1 and filed 5-20-9 1 (Register 
91, No. 26). 



Article 2. Oil Spill Response Fee 

§ 2232. Oil Spill Response Fee Return. 

(a) This regulation applies to the fees imposed for the period Septem- 
ber 24, 1990 through December 12, 1990. 

(b) For the privilege of operating a marine terminal, an oil spill re- 
sponse fee is imposed under article 7, section 8670.48 of chapter 7.4 of 
division 1 of Title 2 of the Government Code upon every marine terminal 
operator at the rale of twenty five cents ($0.25) per barrel of petroleum 
products received at a marine terminal within the state by means of a ves- 
sel from a point of origin outside the state and of crude oil that is trans- 
ported from within the state by means of vessel to a destination outside 
the state. 

(c) For the privilege of operating a pipeline, an oil spill response fee 
is imposed under article 7, section 8670.48 of chapter 7.4 of division 1 
of Title 2 of the Government Code upon every operator of a pipeline at 
the rate of twenty five cents ($0.25) per barrel of petroleum products 
transported into the state by means of a pipeline and of crude oil trans- 
ported out of the state. 

(d) For the privilege of operating a refinery, an oil spill response fee 
is imposed under article 7, section 8670.48 of chapter 7.4 of division 1 
of Title 2 of the Government Code upon every operator of a refinery at 
the rate of twenty five cents ($0.25) per barrel of crude oil received at a 
refinery within the state. 

(e) Each marine terminal operator and each operator of a pipeline shall 
file a return with the State Board of Equalization, on a form prescribed 
by the board, (Form ET-501-OR (12-90) California Oil Spill Response 
Fee Return), show;ing the nuinber of barrels of petroleum products re- 
ceived at a marine terminal by means of a vessel from outside this state 
or transported into the state by means of a pipeline. 

(f) Each operator of a refinery or pipeline and each marine terminal op- 
erator shall file a return with the State Board of Equalization, on a form 
prescribed by the board, (ET-501-OR (12-90) showing the number of 
barrels of crude oil received at a refinery within the state, transported out 
of state by means of a pipeline or transmitted from within the state by 
means of a vessel to a destination outside the state. 

(g) The oil spill response fee returns (ET-501-OR (12-90) will be due 
on or before February 25, 1991 for the period September 24, 1990 
through December 12, 1990. The fee due shall be remitted with the re- 
turn. 

NOTE: Authority cited: Section 8670.48, Government Code. Reference: Sections 
8670.3 and 8670.48, Government Code. 

History 

1 . New section filed 12-20-90 as an emergency; operative 12-20-90 (Register 91, 
No. 6). A Certificate of Compliance must be transmitted to OAL by 4-19-91 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance including amendment transmitted to OAL 4-19-91 
and filed 5-20-91 (Register 91, No. 26). 



Article 3. Definitions 

§ 2240. Petroleum Products. 

(a) "Petroleum products" means a hydrocarbon product that is all of 
the following: 

( 1 ) a liquid at standard conditions of temperature and pressure (60 de- 
grees Fahrenheit and 14.7 pounds per square inch absolute); 

(2) the product of fractionation, distillation, or other refining or pro- 
cessing of crude oil; and 

(3) that is used as, useable as, or may be refined as, a fuel or fuel blend- 
stock. 

(b) Petroleum products includes, but is not limited to, the following 
hydrocarbon products: 

(1) alcohol fuels containing petroleum products, 

(2) aviation fuel, 

(3) benzene and benzene hydrocarbon liquids. 
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(4) bunker fuel, 

(5) crude hydrocarbon feedstock (containing butyraldehydes and 
ethylpropyl acrolein), 

(6) diesel fuel, 

(7) gasoline and gasoline feedstocks, 

(8) Jet fuel, 

(9) methyltertiarybutylether (MTBE) produced from crude oil feed- 
stocks, 

(10) naphtha, 

(1 1) oil (including base oil, sump, oil sludge, oil refuse, and oil mixed 
with waste) 

(12) toluene, and 

(13) transmix. 

(c) Petroleum products does not include: 

( 1 ) Any hydrocarbon product that is not a liquid at standard tempera- 
ture and pressure (for example asphalt, coke, liquid petroleum gas, solid 
greases and wax), 

(2) Ammonia, and 

(3) MTBE and other substances that are produced from non-crude oil 
derived feedstocks. MTBE will be considered a petroleum product pro- 
duced from crude oil derived feedstocks and therefore subject to the fee 
unless the manufacturer or other party who has held title or possession 
to the MTBE has provided acceptable documentation to the feepayer, 
which documentation the feepayer has made available for inspection to 
the board, which indicates that the source of the feedstocks used to pro- 
duce the MTBE was non-crude oil derived feedstocks. Acceptable docu- 
mentation includes, but is not limited to, certifications, written state- 
ments, invoices, product descriptions, or any other representation which 
shows that the composition of the feedstocks used in manufacturing was 
non-crude oil derived and which documentation was provided to any 
person prior to the delivery of the product at any marine or other terminal. 
NOTE: Authority cited: Section 15606(a), Government Code; and Section 46601, 
Revenue and Taxation Code. Reference: Section 46021, Revenue and Taxation 
Code. 

History 

1. New article 3 (sections 2240-2242) and section filed 6-6-2001; operative 
7-6-2001 (Register 2001, No. 23). 



§ 2241 . Barrel of Crude Oil. 

"Barrel of crude oil" means 42 United States gallons of crude oil in its 
unrefined or natural state, including condensate and natural gasoline, at 
standard conditions of temperature and pressure (60 degrees Fahrenheit 
and 14.7 pounds per square inch absolute), and excluding such sediment 
and water which are present in the crude oil as the result of the production 
process. 

NOTE: Authority cited: Section 15606(a). Government Code; and Section 46601, 
Revenue and Taxation Code. References: Sections 46008 and 46010. Revenue 
and Taxation Code; and Sections 8670.40 and 8670.48, Government Code. 

History 

1. New section filed 6-6-2001; operative 7-6-2001 (Register 2001. No. 23). 



§ 2242. Barrel of Petroleum Products. 

"Barrel of petroleum products" means 42 United States gallons of pe- 
troleum product at standard conditions of temperature and pressure (60 
degrees Fahrenheit and 14.7 pounds per square inch absolute) and ex- 
cluding such sediment and water which are present in the petroleum 
products. 

NOTE: Authority cited: Section 15606(a). Government Code; and Section 46601, 
Revenue and Taxation Code. References: Section 46008 Revenue and Taxation 
Code; and Section 8670.40 and 8670.48, Government Code. 

History 

1. New section filed 6-6-2001; operafive 7-6-2001 (Register 2001, No. 23). 



Article 4. Relief of Liability, Records, and 
Payment by Electronic Funds Transfer 

§ 2250. Relief of Liability. 

A person may be relieved from the liability for the payment of the oil 
spill response fee and/or the oil spill prevention and administration fee 
including any penalties and interest added to those fees, when that liabil- 
ity resulted from the failure to make a timely return or a payment and such 
failure was found by the board to be due to reasonable reliance on written 
advice given by the board as described in California Code of Regulations, 
Title 18, Section 4902. 

NOTE: Authority cited: Section 15606(a). Government Code; and Section 46601. 
Revenue and Taxation Code. Reference: Section 46158. Revenue and Taxation 
Code. 

History 

1. New article 4 (sections 2250-2255) and section filed 6-6-2001; operative 
7-6-2001 (Register 2001, No. 23). 

2. Amendment filed 4-28-2003; operative 5-28-2003 (Register 2003. No. 18). 

3. Amendment of article heading filed 6-7-2005; operative 7-7-2005 (Register 
2005, No. 23). 

§ 2255. Records. 

(a) General. A feepayer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 1 8, 
Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), feepayers shall comply with the fol- 
lowing requirements. 

In general, a person who is liable for payment of the oil spill response 
fee and/or the oil spill prevention and administration fee, would be ex- 
pected to maintain some or all of the following records, as applicable: 

( 1 ) Books of account pertaining to crude oil ( including condensate and 
natural gasoline) and petroleum products received at a marine terminal 
(including third-party terminals) or transported by pipeline across, under 
or through the marine waters of this state. 

(2) Shipping and discharge records. 

(3) Records evidencing ownership at the landside flange of crude oil 
or petroleum products received at marine terminals. 

(4) Records identifying all marine terminal/shipping dock locations 
owned or operated within the state. 

(5) Records identifying third party locations where crude oil or petro- 
leum products are received and documentation or certification that the 
third-party terminal operator remitted the fee on the crude oil and petro- 
leum products where applicable. 

(6) Third-party independent inspectors reports (e.g. Saybolt and Ca- 
leb Brett reports), where available, showing loading in the state of crude 
oil at marine terminals or discharge in the state of crude oil and other pe- 
troleum products at marine terminals/shipping docks. 

(7) Refinery records showing the receipt of crude oil used for proces- 
sing. 

(8) Marine terminal records identifying the point of origin of crude oil 
and petroleum products received. 

(9) Records from production platforms operated in this state account- 
ing for all crude oil and any other product extracted on the platform and 
their distribution. 

(10) Copies of all returns filed with the board and related schedules 
used to prepare the returns. 

NOTE: Authority cited: Section 15606(a), Government Code; and Section 46601. 
Revenue and Taxafion Code. References: Sections 46602 and 46603. Revenue 
and Taxation Code. 

History 

1. New section filed 6-6-2001; operative 7-6-2001 (Register 2001. No. 23). 

2. Amendment filed 4-28-2003; operative 5-28-2003 (Register 2003. No. 18). 
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§ 2257. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 1 8, Section 4905. 
NOTE; Authority cited: Section 46160. Revenue and Taxation Code. Reference: 
Sections 46160 and 46162, Revenue and Taxation Code. 

History 
1. New section filed 6-7-2005: operative 7-7-2005 (Register 2005, No. 23). 



Chapter 5. 



Article 1. 



Energy Resources Surcharge 
Law 



Collection of Surcharge by 
Electric Utilities 



§ 2300. Collection of Surcharge. 

Every electric utility making sales of electrical energy to consumers 
in this state shall collect the surcharge from each consumer other than a 
consumer that is an electric utility or is exempt under Chapter 3, Part 19 
of the Revenue and Taxation Code, at the time it collects its billing from 
the consumer for the electrical energy sold. A consumer is any person re- 
ceiving electrical energy furnished by an electric utility and includes a 
person receiving electrical energy for redistribution for the use of his ten- 
ants. 

An electric utility may collect the surcharge on sales of electrical ener- 
gy to another electric utility if the purchasing utility certifies in writing 
to the selling utility that all purchased electrical energy will be consumed 
by it in such a manner as to be subject to the surcharge, that all self-gener- 
ated electrical energy will be sold to other electrical utilities without col- 
lection of the surcharge, and that purchased electrical energy will not be 
pooled with self-generated electrical energy. 

For the purpose of the proper administration of this part, it shall be pre- 
sumed that electrical energy sold by an electric utility in this state to other 
than an electric utility is consumed by the purchaser in this state until the 
contrary is established. 

Whenever the rate of the surcharge is increased or decreased, the duty 
to collect the surcharge from a consumer at such new rate shall com- 
mence with the first regular billing period applicable to that consumer 
which begins on or after the effective date of the change of rate. 

The surcharge required to be collected by the electric utility from the 
consumer shall be added to the charges to the consumer for the electrical 
energy sold. The amount of the surcharge may be stated separately. If the 
electric utility does not separately state the amount of the surcharge, the 
electric utility shall print on the billing a notice to the effect that the 
charges include energy resources surcharge computed at (applicable 
rate) mill per kilowatt-hour. 

NOTE: Authority cited: Section 40171, Revenue and Taxation Code. Reference: 
Sections 40001-40191, Revenue and Taxation Code. 

History 

1. New Chapter 5 (Sections 2300-2346, not consecutive) filed 12-27-74; effec- 
tive thirtieth day thereafter (Register 74, No. 52). For history of former Chapter 
5, see Register 68, No. 13. 

2. Amendment filed 5-22-78; effective thirtieth day thereafter (Register 78, No. 
21). 

§ 2301 . Due and Payable Dates. 

The surcharges required to be collected by electric utiUties are due 
quarterly on or before the last day of the month next succeeding each cal- 
endar quarter. 

Amounts of surcharge due for which a billing for the electrical energy 
is issued by an electric utility to the consumer prior to the close of a calen- 
dar quarter are payable with the surcharge return for that quarter. 

Any amounts of the surcharge required to be paid or collected that are 
not billed in the ordinary course of the billings by an electric utility may 
be determined by the Board against the utility or the consumer, or both. 



§ 2302. Surcharge Collections a Debt. 

The surcharge required to be collected by the electric utility, and any 
amount unreturned to the consuiner which is not a surcharge but was col- 
lected from the consumer as representing a surcharge, constitute debts 
owed by the electric utility to this state. 

Any amounts collected by an electric utility from a consumer on ac- 
count of the purchase of electrical energy the consumption of which is 
subject to the surcharge shall be applied proportionately between the li- 
ability of the consumer on account of the purchase of the electrical energy 
and the liability of the consumer for the surcharge. An electric utility may 
not apply partial payments by a consumer preferentially to the amount 
owing the utility for electrical energy, even though the partial payment 
is in an amount equal to the charge for such energy. 

§ 2303. Relief from Liability. 

A person may be relieved from the liability for the payment of the ener- 
gy resources surcharge, including any penalties and interest added to the 
surcharge, when that liability resulted from the failure to make a tiinely 
return or a payment and such failure was found by the board to be due to 
reasonable reliance on written advice given by the board as described in 
California Code of Regulations, Title 18, Section 4902. 
NOTE; Authority cited: Section 40171, Revenue and Taxation Code. Reference: 
Section 40104, Revenue and Taxation Code. 

History 

1. New section filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 2304. Worthless Accounts. 

An electric utility is relieved from liability to collect the surcharge in- 
sofar as the base upon which the surcharge is imposed is represented by 
accounts which have been found to be worthless and charged off in accor- 
dance with generally accepted accounting principles. If the electric util- 
ity has previously paid the amount of the surcharge, it may take as a de- 
duction on its return the amount found to be worthless and charged off. 
If such accounts are thereafter collected in whole or in part, the surcharge 
so collected shall be paid with the first return filed after such collection. 

Electric utilities may charge off their worthless accounts on the basis 
of their experience ratio provided the write-off percentage includes an 
allowance for collection on worthless accounts made subsequent to the 
write-off. 



Article 2. 



Exemptions and Exclusions from 
Surcharge 



§ 2315. Exemptions and Exclusions. 

The consumption of electrical energy which this state is prohibited 
from taxing under the Constitution of the United States or under the Con- 
stitution of this state is exempt from the surcharge. The surcharge does 
not apply to the consumption of electrical energy by foreign governments 
or by any state of the United States other than the State of California. The 
surcharge applies to the consumption of purchased electrical energy by 
the State of California, by any county, city and county, municipality, dis- 
trict, public agency, or subdivision of this state unless otherwise exempt. 
The surcharge applies to the consumption of purchased electrical energy 
by charitable, religious, scientific, or educational corporations, funds, or 
foundations, whether or not the organizations qualify for exemption from 
property tax or franchise tax. 

§2316. Specific Applications. 

The surcharge does not apply to the consumption of electrical energy 
by the following persons: 

(1) The United States, its unincorporated agencies and instrumentali- 
ties; 

(2) Any incorporated agency or instrumentality of the United States 
wholly owned by either the United States, or by a corporation wholly 
owned by the United States; 

(3) The American National Red Cross, its chapters and branches; 

(4) Insurance companies, including title insurance companies, subject 
to taxation under California Constitution, Article XIII, Section 28; 
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(5) Banks, including national banking associations, located within the 
limits of this state. The exemption for state banks and national banking 
associations has been repealed beginning with the bank" s income year for 
Bank and Corporation Tax purposes commencing on or after January 1 , 
1981. The surcharge shall be collected by the electric utility from each 
state bank and each national banking association beginning with the first 
regular billing period applicable to that bank which commences on or af- 
ter the date the bank becomes subject to the surcharge. 

(6) Enrolled Indians purchasing and consuming electrical energy on 
Indian reservations; 

(7) Career consular officers and employees of certain foreign govern- 
ments who are exempt from tax by treaties and other diplomatic agree- 
ments with the United States; 

(8) Federal credit unions organized in accordance with the provisions 
of the Federal Credit Union Act. 

NOTE; Authority cited: Section 40171, Revenue and Taxation Code. Reference: 
Sections 40001-40191, Revenue and Taxation Code. 

History 
1. Amendment filed 1-30-80; effective thirtieth day thereafter (Register 80, No. 
5). 

§ 2317. Consumption by Electric Utilities. 

The consumption by an electric utility of self-generated electrical en- 
ergy is not subject to the surcharge. Tlie consumption by an electric utility 
of purchased electrical energy that is used directly, lost by dissipation, or 
unaccounted for in accordance with generally accepted accounting prin- 
ciples by the electric utility in the process of generation, transmission, 
and distribution of electrical energy is exempt from the surcharge. How- 
ever, the surcharge applies to the consumption by electric utilities of pur- 
chased electrical energy for any other purpose. (The term "consumption" 
does not include the receiving of purchased electrical energy by an elec- 
tric utihty for resale.) 

When an electric utihty purchases electrical energy and pools in its 
system the energy with electrical energy generated by it, the consumption 
of electrical energy in this state from the pool by the utility during any 
quarter shall be deemed to be a consumption of energy generated by it to 
the extent that the kilowatt-hours of the electrical energy generated by 
it during the quarter exceed the kilowatt-hours consumed by the electric 
utility. When an electric utility consumes electrical energy purchased 
from another electric utility, which has not been pooled in its system with 
electrical energy generated by it, the surcharge will apply to the con- 
sumption of the purchased electrical energy, unless the consumption is 
otherwise exempt. 

§2318. Exemption Procedure. 

History 
1 . Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 



Article 3. 



Registration, Returns, 
Reports 



and 



§ 2329. Registration. 

Every electric utility selling electric energy for consumption in this 
state shall register with the Board upon a form prescribed by the Board 
and shall set forth the name under which the utility transacts or intends 
to transact business, the principal office address and the mailing address 
of the utility, and such other information as the Board may require. 

§ 2330. Electric Utility Returns. 

Every electric utility shall file an electrical energy surcharge return on 
a form prescribed by the Board showing the number of kilowatt-hours 
of electrical energy generated, purchased, and used together with deduc- 
tions claimed and the amount of surcharge due for the preceding quarter- 
ly period. The return shall be signed by a responsible officer or agent of 
the electric utility and shall be accompanied by a payment for the sur- 
charge due. 



The return and the payment shall be filed quarterly on or before the last 
day of the month next succeeding each calendar quarter. Amounts of sur- 
charge due for which a billing for the electrical energy is issued by an 
electric utility to the consumer prior to the close of a calendar quarter are 
payable with the surcharge return for that quarter. 

§ 2331 . Consumer Returns. 

Every person purchasing electrical energy the consumption of which 
is subject to the surcharge and who has not paid the surcharge billed and 
required to be collected by an electric utility shall file a return with the 
Board on or before the last day of the month following each calendar 
quarter for the preceding quarterly period. The return shall be filed in 
such form as the Board may prescribe and shall be filed by the person re- 
quired to file the return or by his duly authorized agent. The person re- 
quired to file a return shall deliver the return together with a remittance 
of the amount of the surcharge payable to the office of the Board. 

The Board may require the filing of returns by consumers in circum- 
stances where it finds that consumers' liabilities are not being included 
in the return of an electric utility or it determines that consumer returns 
are necessary for the efficient administration of the electrical energy sur- 
charge. The Board may require consumers' returns to cover periods other 
than calendar quarters. 

§ 2332. Reports. 

Every electric utility registered with the Board shall annually file a re- 
port with the Board in such form as the Board may prescribe setting forth 
its estimate of the kilowatt-hours it will sell and use to which the sur- 
charge will apply during the period September 1 through August 3 1 fol- 
lowing the date of the estimate. The report shall be filed no later than June 
30 of each year. In addition, every electric utility registered with the 
Board shall annually file a report with the Board in such form as the 
Board may prescribe setting forth its estimate of the kilowatt-hours it 
will sell and use to which the surcharge will apply during the period 
March I through the last day of February following the date of the esti- 
mate. This report shall be filed no later than December 3 1 of each year. 

In addition to any other reports or returns required, the Board may re- 
quire additional, supplemental, or other reports from electric utilities, 
consumers, and any other person generating,purchasing, transmitting, 
distributing, or consuming electrical energy, including verification of the 
information to be given on and the rimes for filing of such reports. The 
Board may require reports of estimates of future availability, generation, 
sales, and consumption of electrical energy from electric utilities and oth- 
er persons as it may deem necessary. 

NOTE: Authority cited: Section 40171, Revenue and Taxation Code. Reference: 
Sections 40001-40191, Revenue and Taxation Code. 

History 
1. Amendment filed 8-17-79; effective thirtieth day thereafter (Register 79, No. 

33). 

§ 2333. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 40067, Revenue and Taxation Code. Reference: 
Sections 40067 and 40069, Revenue and Taxation Code. 

History 
1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 



Article 4. Records 

§ 2343. Records. 

(a) General. A taxpayer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 1 8, 
Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), a taxpayer shall comply with the fol- 
lowing requirements. 
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Every electric utility engaged in generating, purchasing, transmitting, 
distributing, consuming, or selling electrical energy in this state shall 
keep and maintain adequate and complete records showing: 

( 1 ) The electrical energy generated, purchased, transmitted, distrib- 
uted, consumed, and sold in this state. 

(2) Meter readings and other records as may be necessary for the accu- 
rate determination of the kilowatt-hours of electrical energy generated, 
purchased, consumed, or sold in this state. For sales or use measured by 
a basis other than metering, the records shall show the other measurement 
and the method of computing the kilowatt-hours of electrical energy so 
sold or used. 

(3) All deductions allowed by law and claimed in filing returns, except 
for the electrical energy used or lost in generation, transmission, and/or 
distribution. 

(4) The methods and amounts used in computing its reports of esti- 
mates of future availability, generation, sales, and consumption of elec- 
trical energy. 

NOTE: Authority cited: Section 40171, Revenue and Taxation Code. Reference: 
Sections 40172, 40173, 40174 and 40175, Revenue and Taxation Code. 

History 
1. New subsections (a) and (b) and new Note filed 4-28-2003; operative 
5-28-2003 (Register 2003, No. 18). 

§ 2344. Microfilm Records. 

History 
1. Repealer filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 2345. Records Prepared by Automated Data Processing 
Systems. 

History 

1. Repealer filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 2346. Records Retention. 

History 
1. Repealer filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 



Chapter 5.5. 



Emergency Telephone Users 
Surcharge Law 



Article 1. Imposition of Surcharge 

§ 2400. Foreword. 

NOTE: Authority cited for Chapter 5.5 (Sections 2400-2431, not consecutive): 
Section 41 128, Revenue and Taxation Code. Reference: Sections 41003-41019. 
41020-41049, 41052-41053, 41073-41095 and 41129, Revenue and Taxation 
Code. 

History 

1. New Chapter 5.5 (Sections 2400-2431, not consecutive) filed 4-15-77; effec- 
tive thirtieth day thereafter (Register 77, No. 16). 

2. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§2401. Definitions. 

(a) Service Supplier. "Service Supplier" means any person supplying 
intrastate telephone communication services to any service user in this 
state, provided however: 

(1) Where intrastate telephone communication services are supplied 
through a prepaid telephone calling card, the "service supplier" means 
the person that provides access to its lines and switches for telephone ser- 
vices and is responsible for deducting the amounts charged for telephone 
services used from amounts of service available on the prepaid telephone 
calling card. 

(2) A wholesaler or retailer of prepaid telephone calling cards is not 
a service suppher unless it provides access to its lines and switches for 
telephone services and is responsible for deducting the amounts charged 
for telephone services used from amounts of service available on the pre- 
paid telephone calling card. 

(b) Intrastate Telephone Communication Services. "Intrastate tele- 
phone communication services" means all local or toll telephone services 



where the point or points of origin and the point or points of destination 
of the services are all located in this state. It includes the access to a local 
telephone system, and the privilege of telephonic quality communication 
with substantially all persons having telephone or radiotelephone sta- 
tions constituting a part of a local telephone system and any facility or 
service provided in connection with local telephone service. It also in- 
cludes telephonic quality communication for which there is a toll charge 
which varies in amount with the distance and elapsed transmission time 
of each individual communication as well as a service which entitles the 
subscriber, upon payment of a periodic charge (whether a flat charge or 
a charge based upon total elapsed transmission time).to the privilege of 
an unlimited number of telephonic communications to or from all or a 
substantial portion of the persons having telephone or radiotelephone sta- 
tions in a specified area which is outside the local telephone system area 
in which the station provided with the service is located. 

(c) Billing Agent. "Billing Agent" shall mean any person that submits 
a bill to a service user on behalf of another person who is a service suppli- 
er, reseller or billing aggregator. A billing agent is not considered to be 
a service supplier for intrastate telephone communication services pro- 
vided by or billed on behalf of that person. 

(d) Billing Aggregator. "Billing Aggregator" shall mean any person 
engaged in the business of facilitaring the billing and collection of 
charges for intrastate telephone communication services by aggregating 
the information about telephone communication services provided by 
one or more service suppliers and submitting the combined information 
to one or more local exchange carriers for billing and collection. The bill- 
ing aggregator may contract with service suppliers to: 

(1) receive call information detail from one or more service suppliers 
and submit that call information detail to one or more local exchange car- 
riers acting as billing agents; 

(2) receive payments from local exchange carriers acting as billing 
agents for disbursement as directed by service suppliers; and 

(3) prepare and file returns and remit the surcharge to the Board in the 
manner provided in the applicable contract. 

A billing aggregator shall identify all service suppliers on whose be- 
half it will prepare and file returns at such time and in such form as the 
Board requests. 

(e) Prepaid Telephone Calling Card. "Prepaid telephone calling card" 
means any card, or other identifier such as an authorization number or ac- 
cess code, which is purchased in advance of use of telephone services, 
and entitles the holder of the card or user of the authorization number or 
access code to a specified dollar amount or number of minutes of tele- 
phone service, where dollar amounts or minutes for telephone services 
used are deducted from the amount of prepaid service available on the 
prepaid telephone calling card as local and long distance telephone ser- 
vices are provided to the user of the prepaid telephone calling card. 
NOTE; Authority cited: Secfion 41128, Revenue and Taxation Code. Reference: 
Sections 41007, 41011 and 41021, Revenue and Taxation Code. 

History 

1. New subsection (c) and new Note filed 4-1-97; operative 10-1-97 pursuant 
to Government Code section 1 1343.4(c) (Register 97, No. 14). 

2. New subsections (d)-(d)(3) filed 4-27-2000; operative 5-27-2000 (Register 
2000, No. 17). 

3. Amendment of subsection (a), new subsections (a)(l)-(2) and (e) and amend- 
ment of Note filed 10-2-2000: operative 1 1-1-2000 (Register 2000, No. 40). 

§ 2402. Imposition of the Surcharge. 

History 
1 . Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2403. Prepaid Telephone Calling Cards. 

(a) The surcharge applies to the dollar amounts deducted or the value 
of the minutes deducted from the prepaid telephone calling card by the 
providing service supplier to the extent that those dollar amounts or min- 
utes were deducted to pay for intrastate telephone communication ser- 
vices provided to the user of the prepaid telephone calling card. Dollar 
amounts or minutes deducted for interstate telephone communication 
services are exempt from the surcharge. Dollar amounts or minutes of 
telephone service which are forfeited because they have not been used 
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prior to the expiration of the prepaid telephone calling card are not sub- 
ject to the surcharge. 

(b) Where intrastate telephone communication services are supplied 
through a prepaid telephone calling card, the providing service supplier 
may apply the surcharge to an estimate of the charges for intrastate ser- 
vices subject to the surcharge. The estimate of charges may be based on 
such call information as the providing service supplier reasonably be- 
lieves demonstrates the approximate amount of intrastate telephone 
communication service charges subject to the surcharge. 

(c) If a prepaid telephone calling card contains a statement that the 
price of the card includes applicable taxes and fees, the service supplier 
responsible for collecting and paying the surcharge on intrastate tele- 
phone communications services provided pursuant to the card may re- 
duce the taxable measure of such services by taxes and fees which are not 
subject to the 91 1 surcharge. Taxes and fees which are not subject to the 
9 1 1 surcharge include the federal excise tax and the 9 1 1 surcharge. Taxes 
and fees imposed on the service supplier by statute, such as those im- 
posed by the California Public Utilities Commission, may not be de- 
ducted from the taxable measure. 

NOTE: Authority cited: Section 41128, Revenue and Taxation Code. Reference: 
Sections 4101 1 and 41021, Revenue and Taxation Code. 

History 
1. New section filed 10-2-2000; operative 11-1-2000 (Register 2000, No. 40). 
For prior history see Register 82, No. 30. 

§ 2404. Billing Presumed to Be Correct. 

History 

1. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2405. Partial Payments. 

Partial payments by a service user to a service supplier for intrastate 
charges for service shall be applied proportionately to the charges for ser- 
vice and to surcharge, unless the service user specifically directs other- 
wise in writing. 

§ 2406. Liability for Surcharge Remitted by Billing 

Aggregator or Billed Through Billing Agents. 

(a) The surcharge is required to be remitted by the service supplier 
which provided the intrastate telephone communication services. 

(b) Where a return is filed and surcharge remitted by a billing aggrega- 
tor on behalf of one or more service suppliers, the service supplier will 
be deemed to have remitted the surcharge if all of the following condi- 
tions have been met: 

( 1 ) The service supplier has registered with the Board in accordance 
with Regulation 2421. 

(2) The service supplier has notified the Board in writing that the bill- 
ing aggregator is authorized to act on its behalf to prepare and file returns 
and remit the surcharge to the Board, and such authorization is still in ef- 
fect. Where the service supplier authorizes the billing aggregator to act 
on its behalf concerning only a portion of the telephone communication 
services it provides, the service supplier shall so notify the Board and 
must report and remit directly to the Board the surcharge due on the re- 
mainder of the telephone communication services it provides. 

(3) The service supplier has provided to the Board and to the billing 
aggregator its written consent for the billing aggregator to disclose to the 
Board any and all records concerning the activities conducted on behalf 
of the service supplier related to the surcharge. 

(4) The billing aggregator does either (A) or (B). 

(A) files a separate return for each service suppher on whose behalf the 
return is filed which includes the name, address, account number and 
amount of surcharge remitted; or 

(B) files a single return for more than one service supplier; provided 
that the billing aggregator, at such time and in such form as the board re- 
quests, shall identify the service suppUers on whose behalf it filed the re- 
turn and provide documentation supporting the return. 

(c) A service supplier acting as a billing agent for another service 
supplier, reseller or billing aggregator is not liable for remitting the sur- 



charge on services provided by or billed on behalf of the other service 
supplier, reseller or billing aggregator even though those charges may be 
included, as a separate part of a billing, with charges for services it did 
provide to the service user. A billing agent providing only billing services 
is not a service supplier and is not required to remit the surcharge col- 
lected on behalf of a service supplier that provided the service. 
Note: Authority cited: Section 4 11 28, Revenue and Taxation Code. Reference: 
Sections 41021 and 41023, Revenue and Taxation Code. 

History 

1. New section filed 4-1-97; operative 10-1-97 pursuant to Government Code 
section 11343.4(c) (Register 97, No. 14). 

2. Amendment of section heading and section filed 4-27-2000; operative 
5-27-2000 (Register 2000, No. 17). 



Article 2. Exclusion and Exemptions 

§ 241 1 . Exclusion from the Term "Person." 

History 
1. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2412. Exclusions from the Term "Charges for Service." 

History 
1. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2413. Exemptions from Surcharge. 

The surcharge does not apply to: 

(a) Charges for service or equipment furnished by a service supplier 
subject to public utilities regulation during any period when the same or 
similar service or equipment is also available for sale or lease from other 
than a service supplier subject to public utility regulation. 

(b) Charges for service when imposition of such surcharge would be 
in violation of the Constitution of the United States, the United States 
Code, or the laws of the State of California. These include charges for ser- 
vice to: 

(1) The United States, its unincorporated agencies and instrumentali- 
ties, or any state of the United States. 

(2) Any incorporated agency or instrumentality of the United States 
wholly owned by either the United States, or by a corporation wholly 
owned by the United States. 

(3) The American National Red Cross, its chapters and branches. 

(4) Insurance companies, including title insurance companies, subject 
to taxation under California Constitution, Article XIII, Section 28. 

(5) Banks, including national banking associations, located within the 
Umits of this state. The exemption for state banks and national banking 
associations has been repealed beginning with the bank' s income year for 
Bank and Corporation Tax purposes commencing on or after January 1 , 
1981. The service supplier shall collect the surcharge from each state 
bank and each national banking association beginning with the first regu- 
lar billing period applicable to that bank which commences on or after 
the date the bank becomes subject to the surcharge. 

(6) Enrolled Indians who are service users subscribing for service from 
within the limits of an Indian reservation. 

(7) Foreign governments and career consular officers and employees 
of certain foreign governments who are exempt from tax by treaties and 
other diplomatic agreements with the United States. 

(8) Federal credit unions organized in accordance with the provisions 
of the Federal Credit Union Act. 

(c) Toll charges used in the collection and dissemination of news for 
public press. 

(d) Charges for wide-area telephone service used by common carriers 
in the conduct of their business. 

(e) Charges for intrastate telephone communication services which are 
exempt from the federal communication services tax pursuant to Section 
4253 of the Internal Revenue Code of 1954. 

NOTE: Authority cited: Section 41128, Revenue and Taxation Code. Reference: 
Sections 41003-41019, 41020-41049, 41052-41053, 41073-41095, and 41 129. 
Revenue and Taxation Code. 
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History 
1. Amendment of subsection (b)(5) filed 1-30-80; effective thirtieth day thereaf- 
ter (Register 80, No. 5). 

§2414. Exemption Procedure. 

History 
1 . Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 



Article 3. 



Registration, 
Reports 



Returns and 



§ 2421 . Registration. 

Every service supplier supplying intrastate telephone communication 
service to any service user in this state shall register with the board upon 
a form prescribed by the board and shall set forth the name under which 
it transacts or intends to transact business, the principal office address 
and the mailing address of the service supplier, and such other informa- 
tion as the board may require. The registration form shall be signed by 
the owner, a general partner, or a responsible officer of the corporation, 
as the case may be. 

§ 2422. Returns and Payment. 

On or before the last day of the second month of each calendar quarter 
every service supplier shall file an emergency telephone users surcharge 
return on a form prescribed by the board for the preceding calendar quar- 
ter. The return shall be signed by a responsible officer or agent of the ser- 
vice supplier and shall be accompanied by a payment for the surcharge 
due. All remittances shall be payable to the State Board of Equalization. 

At the time of filing each surcharge return the service supplier shall 
provide the board with a list containing the names and addresses of any 
service users who have refused to pay the surcharge, the date the sur- 
charge was billed to each customer, the amount of each unpaid surcharge, 
and the reasons, if any, given by the users for refusing to make such pay- 
ment. On and after January 1, 1982, such information shall be provided 
for a service user only if the cumulative uncollected amount for that user 
totals $3.00 or more. 

NOTE: Authority cited: Section 411 28, Revenue and Taxation Code. Reference: 
Sections 41024, 41051 and 41052, Revenue and Taxation Code. 

History 

1. Amendment filed 1 1-5-82; effective thirtieth day thereafter (Register 82, No. 

45). 

2. Amendment filed 6-17-86; effective thirtieth day thereafter (Register 86, No. 

25). 

§ 2423. Refunds to Service User by Service Supplier. 

History 

1. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2424. Service User Is Liable. 

History 
1. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2425. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NotE: Authority cited: Section 41060, Revenue and Taxation Code. Reference: 
Sections 41060 and 41062, Revenue and Taxation Code. 

History 

1. New secfion filed 6-7-2005; operafive 7-7-2005 (Register 2005, No. 23). For 
prior history, see Register 83, No. 37. 



Article 4. Records 

§2431. Records. 

(a) General. A service supplier shall maintain and make available for 
examination on request by the board or its authorized representatives, re- 
cords in the maimer set forth at California Code of Regulations, Title 18, 
Section 4901. 



(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), service suppliers shall comply with the 
following requirements. 

Every service supplier liable for payinent of the emergency telephone 
users surcharge which it collects from service users shall keep complete 
and accurate records showing: 

(1) Totals for intrastate telephone communication in this state billed 
to service users. 

(2) All exemptions allowed by law. 

(3) Amounts of Emergency Telephone Users Surcharge collected. 
NOTE: Authority cited: Section 411 28. Revenue and Taxation Code. Reference: 
Section 41056, Revenue and Taxation Code. 

History 
1. Amendment of section and new NoTF: filed 4-28-2003; operative 5-28-2003 
(Register 2003, No. 18). 

§ 2432. Relief from Liability. 

A person may be relieved from the liability for the payment of the 
Emergency Telephone Users Surcharge, including any penalties and in- 
terest added to the surcharge, when that liability resulted from the failure 
to make a timely return or a payment and such failure was found by the 
board to be due to reasonable reliance on written advice given by the 
board as described in California Code of Regulations, Title 18, Section 
4902. 

NOTE: Authority cited: Section 41128, Revenue and Taxation Code. Reference: 
Section 41098, Revenue and Taxation Code. 

History 

1. New section filed 10-2-2000; operative 11-1-2000 (Register 2000, No. 40). 

2. Amendment filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 



Chapter 5.6. Litter Control, Recycling, and 
Resource Recovery Assessment 

NOTE: Authority cited: Section 42600, Revenue and Taxation Code. Reference: 
Sections 42 1 01-42 1 03, 42 1 03.5, 42 1 04-42 1 06 and 42 1 08. Revenue and Taxation 
Code. 

History 

1. New Article 1 (Secfions 2450-2454) filed 1-19-79; effective thirtieth day 
thereafter. Pursuant to Chapter 827, Statutes of 1 978, order designates an opera- 
tive date for certain provisions of Secfions 2451 and 2452 as 1-1-79 (Register 
79, No. 3). 

2. Repealer of Chapter 5.6 (Article 1, Sections 2450-2454) filed 12-24-79 as an 
emergency; designated effecfive 1 2-3 1-79 (Register 79, No. 52). A Certificate 
of Compliance must be filed within 120 days or emergency language will be re- 
pealed on 4-30-80. 

3. Certificate of Compliance filed 3-22-80 (Register 80, No. 12). 



Chapter 6. Alcoholic Beverage Tax 



Article 1. Records 

§ 2500. Records. 

A taxpayer shall maintain and make available for examination on re- 
quest by the board or its authorized representatives, records in the manner 
set forth at California Code of Regulations, Title 18, Section 4901. 
NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32452 and 32453, Revenue and Taxation Code. 

History 

1. New Chapter 6 ( 2500, 2504 through 2509, 2512 through 2515, 2518, 2525, 
2530, 2535 though 2543, 2550 through 2552, 2555, 2560, 2562 through 2567) 
filed 3-18-55; effective thirtieth day thereafter (Register 55. No. 4). 

2. Amendment of section heading, repealer and new section and amendment of 
Note filed 2^-2003; operafive 3-6-2003 (Register 2003, No. 6). 

3. Repealer and new secfion filed 4-28-2003; operative 5-28-2003 (Register 
2003, No. 18). 

§ 2504. Distilled Spirits Produced, Packaged, or Bottled. 

Every distilled spirits manufacturer, manufacturer's agent, brandy 
manufacturer, and rectifier shall keep and preserve a record of all dis- 
tilled spirits produced, manufactured, cut, blended, rectified, bottled, 
packaged, or otherwise acquired in this State. A daily record of such ac- 
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quisitions shall be made in book forms prescribed by the board. All dis- 
tilled spirits received from licensee's own bottling or packaging depart- 
ment shall be recorded in SBE Form 240A. Receipts from the bottling or 
packaging department shall include all distilled spirits bottled or pack- 
aged, whether or not the distilled spirits are owned by the licensee. 
NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32001-32556, Revenue and Taxation Code. 

History 
1. Amendment filed 5-22-78; effective thirtieth day thereafter (Register 78. No. 
21). 

§ 2505. Bottled or Packaged Distilled Spirits Acquired in 
California. 

Every distilled spirits taxpayer shall keep a record in SBE Form 241 A 
of all bottled or packaged distilled spirits acquired from other distilled 
spirits taxpayers in California and of all distilled spirits received from li- 
censee's own branches in California. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32001-32556, Revenue and Taxation Code. 

History 
1. Amendment filed 5-22-78; effective thirtieth day thereafter (Register 78, No. 

21). 

§ 2506. Bottled or Packaged Distilled Spirits Imported. 

Every distilled spirits or brandy importer shall keep a record in SBE 
Form 242A of all bottled or packaged distilled spirits acquired by direct 
importation from without the State. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32001-32556, Revenue and Taxation Code. 

History 
1. Amendment filed 5-22-78; effective thirtieth day thereafter (Register 78, No. 

21). 

§ 2507. Distilled Spirits Sold or Exported. 

Every distilled spirits taxpayer shall keep a record of all distilled spirits 
sold, and in addition thereto, shall make a daily record in book forms pre- 
scribed by the board covering all distilled spirits sold or delivered to other 
taxpayers in California and all distilled spirits exported or sold for export 
from California, as follows: 

(a) All sales or deliveries of distilled spirits to other California distilled 
spirits taxpayers, all transfers of distilled spirits to licensee's own 
branches in California, and all returns of distilled spirits to original ven- 
dors in California, shall be recorded in SBE Form 243B. 

(b) All sales of distilled spirits exported or sold for export from Cali- 
fornia and actually exported and all sales of distilled spirits to common 
carriers engaged in interstate or foreign passenger service, shall be re- 
corded in SBE Form 244B. 

§ 2508. Distilled Spirits Invoices and Bottling or Packaging 
Records. 

All purchase invoices and bottling or packaging records covering dis- 
tilled spirits acquisitions and all sales invoices, credit memoranda, or oth- 
er data supporting such sales or deliveries, must be retained by the licens- 
ee and filed in such manner as to be readily available for verification by 
employees of the board. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32001-32556, Revenue and Taxation Code. 

History 
1. Amendment filed 5-22-78; effective thirtieth day thereafter (Register 78, No. 
21). 

§ 2509. Prepayment of Distilled Spirits Tax; Consolidated 
Returns. 

Any distilled spirits wholesaler may make an application to the board 
for permission to prepay the distilled spirits excise tax on his inventory 
of distilled spirits on hand as of the first day of any calendar month, and 
for permission thereafter to pay the excise tax levied on sales of distilled 
spirits on the basis of subsequent purchases and acquisitions of distilled 
spirits by him. Any wholesaler who has been granted such permission 
and who operates more than one location for which distilled spirits 
wholesalers' licenses are issued and who elects to file a consolidated tax 



return covering distilled spirits transactions for all of his branch prem- 
ises, need not include in his SBE Forms 241 A and 243B transfers of dis- 
tilled spirits between his own premises as otherwise provided in this ar- 
ticle. 

§ 2512. Beer and Wine Production; Beer Bottling; 
Wholesalers' Beer and Wine Purchases. 

Every beer manufacturer or wine grower shall keep and preserve a re- 
cord of all beer or wine manufactured or produced in this State. Such re- 
cord must show the quantity produced and the disposition thereof. Dupli- 
cates of federal production and bottling records, if available to employees 
of the board, shall suffice to comply with this regulation. 

Every beer manufacturer shall keep and preserve separately a record 
of all beer received by the bottling, canning, and cooperage departments 
and packaged therein. 

Every beer and wine wholesaler shall keep and preserve a record of all 
beer and wine purchased in this State. This record must show the kind and 
quantity of beer or wine purchased, the name and address of the person 
from whom purchased, and the date received. Purchase invoices contain- 
ing all of the above information, if filed so as to be readily accessible for 
verification by employees of the board, shall suffice to comply with this 
regulation. 

§2513. Beer and Wine Imported. 

Every importer of beer and wine shall keep a record in SBE Form 
269A of all beer and wine imported into this State. This record must be 
supported by purchase invoices filed in such manner as to be readily ac- 
cessible for verification by employees of the board. 

§2514. Beer and Wine Sold. 

Every manufacturer, wine grower, importer, and beer and wine whole- 
saler shall keep and preserve a record of all beer and wine sold. This re- 
cord must show the name and address of the purchaser, the date sold, the 
kind and quantity, the size and capacity of packages of beer or wine sold, 
the price, container charges or deposits and any discount offered. 

Sales invoices containing all of the above information, if filed so as to 
be readily accessible for verification by employees of the board, shall 
suffice to comply with tliis regulation. 

§ 2515. Beer and Wine Exports. 

History 
1. Repealer filed 12-5-88; operative 1-4-89 (Register 89, No. 9). 

§ 2518. Beer Sold to Instrumentalities of the Armed 
Forces. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32151, 32177, and 32452, Revenue and Taxation Code. 

History 

1 . Repealer filed 12-24-79 as an emergency; designated effective l-l-80(Regis- 
ter 79, No. 52). For prior history, see Registers 69, No. 32; 73, No. 23; 73, No. 
39; and 75, No. 52. A Certificate of Compliance must be filed within 120 days 
or emergency language will be repealed on 5-1-80. 

2. Certificate of Compliance filed 3-21-80 (Register 80, No. 12). 

§ 2519. Distilled Spirits and Wine Sold to Instrumentalities 
of the Armed Forces. 

NOTE: Authority cited: Secdon 32451, Revenue and Taxafion Code. Reference: 
Sections 32177.5 and 32452, Revenue and Taxation Code. 

History 

1. New section filed 12-22-80 as an emergency; effective upon filing (Register 
80, No. 52). A Certificate of Compliance must be transmitted to OAL within 1 20 
days or emergency language will be repealed on 4-21-81 . 

2 . Order of Repeal of 1 2-22-80 order filed 1 2-26-80 by OAL pursuant to Govern- 
ment Code section 11349.6 (Register 80, No. 52). 

3. New section filed 4-23-81; effective thirtieth day thereafter (Register 81, No. 
17). 

4. Repealer filed 9-12-90; operative 10-12-90 (Register 90, No. 43). 

§ 2520. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 32260, Revenue and Taxation Code. Reference: 
Sections 32260 and 32262, Revenue and Taxation Code. 
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History 
1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 



Article 2. Invoices 

§ 2525. Contents. 

(a) Every sale or delivery of alcoholic beverages, except beer, from 
one licensee to another licensee must be recorded on a sales invoice, 
whether or not consideration is involved. Invoices covering the sale or 
purchase of alcoholic beverages must be filed in such manner as to be 
readily accessible for examination by employees of the board and shall 
not be commingled with invoices covering commodities other than alco- 
holic beverages. 

Each sales invoice shall have printed thereon the name and address of 
the seller and shall show the following information: 

( 1 ) Name and address of the purchaser. 

(2) Date of sale and invoice number. 

(3) Kind, quantity, size, and capacity of packages of alcoholic bever- 
ages sold. 

(4) The cost to the purchaser, together with any discount which at any 
time is to be given on or from the price as shown on the invoice. 

(5) The place from which delivery of the alcoholic beverages was 
made unless delivery was made from the premises of the licensee or from 
a public warehouse located in the same county. 

(6) Invoices covering sales of distilled spirits by distilled spirits tax- 
payers to other distilled spirits taxpayers shall show, in addition to the 
above, the total number of wine gallons covered by the invoice. 

(b) Invoices covering sales of wine in internal revenue bond by a wine 
grower to another wine grower must also show that delivery was made 
"in bond." 

(c) Invoices covering sales of alcoholic beverages for use in trades, 
professions, or industries, and not for beverage use, must be marked or 
stamped: "No state tax — not for beverage use." 

(d) Invoices covering the sale of alcoholic beverages for export must 
be marked or stamped: "Sold for export." 

Article 3. inventories 

§ 2530. Inventories. 

(a) Distilled Spirits. Every distilled spirits taxpayer shall furnish to the 
board a statement of the gallonage of finished packaged distilled spirits 
on hand at the end of each month, or other reporting period authorized 
by the board. 

This statement shall be made on the Distilled Spirits Taxpayer's Re- 
turn. Except as provided below, at least two of these statements shall be 
prepared from semi-annual physical inventories, a detailed record of 
which must be available at all times for verification by employees of the 
board. For taxpayers reporting on an annual basis, the statement shall be 
prepared from the December semi-annual physical inventory. A detailed 
record of the semi-annual physical inventories must be available at all 
times for verification by employees of the board. 

A distilled spirits tax shall be relieved of the requirement of taking one 
of the required semi-annual physical inventories upon the filing with the 
board of a copy of an order of the regional director (compliance) of the 
Federal Bureau of Alcohol, Tobacco and Firearms waiving the taking of 
such inventory and approving the taxpayer's taking of physical invento- 
ries on an annual basis. Said taxpayer may continue to take physical in- 
ventories on an annual basis until such waiver is rescinded by the board 
or by the federal regional director (compliance). The board may rescind 
the waiver and reimpose the requirement of semi-annual physical inven- 
tories if it finds that such semi-annual physical inventories are necessary 
to law enforcement or protection of the revenue. A distilled spirits tax- 
payer shall furnish to the board a copy of any order of the federal regional 
director (compliance) affecting the taking of physical inventories by such 
taxpayer within 10 days of the taxpayer's receipt of such order. 



(b) Beer. Every licensed beer manufacturer shall take a physical inven- 
tory monthly of bulk and bottled beer in the brewery bottling house in 
such manner as provided in Title 27, Code of Federal Regulations, Sec- 
tion 25.294 as it reads on April 1, 1989. 

(c) Wine. Every licensed wine grower shall take a physical inventory 
of all wine and distilling material on harid in United States internal reve- 
nue bond on June 30th of each year or, if an annual inventory period end- 
ing on other than June 30 has been approved by the regional director 
(compliance) of the Bureau of Alcohol, Tobacco, and Firearms, then the 
inventory shall be taken at the end of such annual inventory period. 

(d) Supporting Records. All records used in preparing inventories for 
certification to the board shall be kept at the licensee's premises for veri- 
fication by employees of the board. 

NOTE: Authority cited: Sections 32152 and 32451, Revenue and Taxation Code. 
Reference: Sections 32151, 32152, 32211 and 32452, Revenue and Taxation 
Code. 

History 

1 . Amendment of subsection(a) filed 8-6-69; effective thirtieth day thereafter 
(Register 69, No. 32). 

2. Amendment of subsection(a) filed 12-26-75; effective thirtieth day thereafter. 
Note: Fihng designates 1-1-76 as effective date (Register 75. No. 52). 

3. Amendment of subsection{a) filed 9-6-78; effective thirtieth day thereafter 
(Register 78, No. 36). 

4. Amendment of subsection(a) refiled 9-22-78 to correct Reference citation 
only; effective thirtieth day thereafter (Register 78, No. 38). 

5. Amendment of subsections(b) and (c) filed 7-23-84; effective thirtieth day 
thereafter (Register 84, No. 30). 

6. Amendment of subsections(a) and (b) filed 1-2-90; operative 2-1-90 (Register 
90, No.l). 



Article 4. Reports 

§ 2534. Reporting Periods for Tax Returns. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32151, 32151.5, 32452. Revenue and Taxation Code. 

History 

1. New section filed 12-26-75; effective thirtieth day thereafter. NOTE: Filing 
designates 1-1-76 as effective date (Register 75, No. 52). 

2. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2535. Distilled Spirits. 

Every distilled spirits taxpayer shall, on or before the fifteenth day of 
each and every month, or, on or before the fifteenth day of the month fol- 
lowing the close of such other reporting period authorized by the board, 
file with the board at Sacramento a tax return on the form prescribed by 
the board of all sales of distilled spirits for the reporting period, together 
with such other information as is required on said form. 

Every distilled spirits taxpayer shall immediately following the close 
of business on the last day of each month forward the original page, or 
pages, of SBE Forms 24 1 A, 242A, 243B, and 244B to the board at Sacra- 
mento, provided that additional entries in these forms as required by Ar- 
ticle 1 have been miade since the last reporting date. 
NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32201, 3221 1, 32251, 32251.5 and 32452, Revenue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 
32). 

2. Amendment filed 12-26-75; effective thirtieth day thereafter. NOTE: Filing 
designates 1-1-76 as effective date (Register 75, No. 52). 

3. Amendment filed 5-9-84; effective thirtieth day thereafter (Register 84, No. 
19). 

§ 2536. Beer Manufacturers. 

Every licensed beer manufacturer shall, on or before the fifteenth of 
each and every month, or, on or before the fifteenth day of the month fol- 
lowing the close of such other reporting period authorized by the board, 
file with the board at Sacramento, a tax return on forms prescribed by the 
board of all sales of beer for the preceding reporting period together with 
such other information as is required on said forms. 

In determining the tax due on the sale of beer in bottles or cans, the 
quantity sold shall be computed in accordance with the following table: 
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Hiiid Contents 
Number of (Ounces) of 

Bottles or Each Bottle Barrel 

Cans Per Case or Can Equivalent 

4 64 0.06452 

6 64 .09677 

12 6 .01815 

12 7 .02117 

12 8 .02419 

12 12 .03629 

12 14 .04234 

12 30 .09073 

12 32 .09677 

24 6 .03629 

24 7 .04234 

24 8 .04839 

24 9 .05444 

24 10 .06048 

24 11 .06653 

24 12 .07258 

24 13 .07863 

24 14 .08468 

24 15 .09073 

24 16 .09677 

36 6 .05444 

36 7 .06351 

36 8 .07258 

48 12 .14516 

50 12 .15120 

Since the determination of tax liability is based upon a count of cases 
of bottles or cans, only bottles or cans of uniform size and content may 
be packaged in the same case or shipping container. 

If beer is to be packaged in cases of sizes other than those shown above, 
the beer manufacturer shall notify the board in advance and request to be 
advised of the proper fractional barrel equivalent of the proposed con- 
tainer. 

Reports of inventories required to be made on each tax return shall be 
in agreement with Federal Form 5130.9. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32151, 32152, 32175, 32176, 32251, 32251.5 and 32452, Revenue and 
Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 
32). 

2. Amendment filed 12-26-75; effective thirtieth day thereafter. NOTE: Filing 
designates 1-1-76 as effective date (Register 75, No. 52). 

3. Amendment filed 12-15-88; operative 1-14-89 (Register 88, No. 52). 

4. Amendment filed 12-28-89; operative 1-27-90 (Register 90, No. 1). 

§ 2537. Wine Growers. 

Every licensed wine grower shall, on or before the fifteenth day of 
each and every month, or, on or before the fifteenth day of the month fol- 
lowing the close of such other reporting period authorized by the board, 
file with the board at Sacramento, a tax return on forms prescribed by the 
board of all sales of wine for the preceding reporting period, together with 
such other information as is required on said form. 

Reports of inventories required to be made on each tax return must be 
in agreement with the data on Federal Report Form 5 120. 17 (702). The 
amounts reported must be book inventories for all months except for the 
end of the annual inventory period as described in Regulation 2530. The 
inventory reported in that month must be a physical inventory. 

NoTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
wScctions 32151, 32152, 32173, 32174, 32175, 32176, 32251, 32251.5 and 32452, 
Revenue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 
32). 

2. Amendment filed 12-26-75; effective thirtieth day thereafter. NOTE: Filing 
designates 1-1-76 as effective date (Register 75, No. 52). 

3. Amendment filed 7-23-84; effective thirtieth day thereafter (Register 84, No. 
30). 

4. Amendment filed 12-12-88; operative 1-1-89 (Register 88, No. 52). 

§ 2538. Beer and Wine Importers. 

Every licensed beer and wine importer shall, on or before the fifteenth 
day of each and every month, or, on or before the fifteenth day of the 



month following the close of such other reporting period authorized by 
the board, file with the board at Sacramento, a tax return on the form pre- 
scribed by the board of all sales of beer or wine for the preceding report- 
ing period, together with such other information as is required on such 
form. 

A wine grower holding both a winegrower's license and a beer and 
wine importer's license shall include the total imports of wine for the re- 
porting period on the "Winegrower's Tax Return". 

A beer manufacturer holding both a beer manufacturer's license and 
a beer and wine importer's license shall include the total imports of beer 
on the 'Tax Return of Beer Manufacturer". 

Every licensed beer and wine importer shall on or before the fifteenth 
day of the month following the close of each reporting period, file BOE 
269-A. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32151, 32171, 32173, 32174, 32175. 32176, 32251, 32251.5 and 32452, 
Revenue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 
32). 

2. Amendment filed 12-26-75; effective thirtieth day thereafter. NOTE: Filing 
designates 1-1-76 as effective date (Register 75, No. 52). 

3. Amendment filed 12-15-88; operative 1-14-89 (Register 89, No. 11). 

4. Amendment filed 2^1-2003; operative 3-6-2003 (Register 2003, No. 6). 

§ 2539. Tax Remittances. 

NOTE: Authority cited: Sections 32451 and 32452, Revenue and Taxation Code. 
Reference: Section 32251, Revenue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 
32). 

2. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 2540. Common Carrier Receipts and Delivery Reports. 

Common carriers and holders of interstate alcoholic beverage trans- 
porters' permits, transporting alcoholic beverages into this State from 
without this State for delivery or use within this State, shall obtain from 
the licensed importer or customs broker a receipt for the alcoholic bever- 
ages so transported and delivered. This receipt must show the following 
informadon: 

Name of shipper, point of origin, name of importer or customs broker 
to whom delivery is made, place of delivery, name of carrier making de- 
livery, a complete description of the shipment, and the number of the 
waybill covering the shipments. In the case of rail shipments the receipt 
shall show also the car number and in the case of water shipments the re- 
ceipt shall show also the name of the vessel and the number of the steam- 
ship bill of lading. 

A copy of the freight bill or other shipping document containing all of 
this information shall be deemed to be compliance with this requirement. 
A copy of such receipt must be delivered to the importer or customs bro- 
ker to whom delivery is made. With respect to pool shipments in which 
more than one licensed importer or customs broker participates, the com- 
mon carrier shall furnish a copy of the receipt to each participating im- 
porter or customs broker. 

All deliveries of alcoholic beverages, shipment of which originated 
outside California, made to California importers or customs brokers, 
shall be reported to the board at Sacramento by common carriers and 
holders of interstate alcoholic beverage transporters' permits. Such re- 
port shall be filed with the board on forms prescribed by the board not 
later than the fifteenth day of each month covering such deliveries made 
in the previous calendar month. 
NOTE: Authority cited: Sections 32451 and 32452, Revenue and Taxation Code. 

History 
1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 

32). 

§ 2541 . Common Carrier Tax Reports. 

Every common carrier engaged in interstate or foreign passenger ser- 
vice making sales of distilled spirits in California and every person li- 
censed to sell distilled spirits aboard such a carrier, shall, on or before the 
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first day of the second calendar month following the close of each calen- 
dar month, or such other reporting period as is authorized by the Board, 
file with the Board at Sacramento, a report of all sales of distilled spirits 
in California for the preceding reporting period. The report shall be in 
such form as the Board shall prescribe and shall be accompanied by a re- 
mittance of the amount of tax due for the period covered by the report. 
For the purpose of making these reports, such common carrier or other 
licensed person may compute its sales of distilled spirits in California by 
allocating a portion of the total distilled spirits sales for the entire system 
served by the reporting taxpayer to California based on the ratio that pas- 
senger miles in California bears to total passenger miles for the entire sys- 
tem served by the reporting taxpayer. The ratio of passenger miles in Cal- 
ifornia to total passenger miles may be determined by tests. New tests 
should be made when there is any significant change in routes, schedules, 
or other operating conditions. The tests will be made by the reporting tax- 
payer and will be subject to review by the Board. All detail and test data 
should be retained for inspection by the Board. 

This method of computing sales of distilled spirits in California is au- 
thorized only for the purpose of making reports under this regulation. De- 
terminations may be imposed or refunds granted if the Board, upon audit 
of the taxpayer' s accounts and records, or upon the basis of tests or other 
information, determines that the report did not disclose the correct 
amount of tax due. 

A report must be filed for each reporting period even though no sales 
of distilled spirits were made in California during that period. Any person 
who fails to file a timely report and pay any tax that may be due shall be 
required to pay the applicable penalties and interest as provided by the 
AlcohoUc Beverage Tax Law. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Section 32202, Revenue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 

32). 

2. Amendment filed 5-6-76; effective thirtieth day thereafter (Register 76, No. 
19). 

3. Amendment filed 7-13-79; effective thirtieth day thereafter (Register 79, No. 
28). 

§ 2542. Public Warehouses. 

Licensed public warehouses shall report on or before January 15th and 
July 15th of each year, all distilled spirits held in storage by them, in 
bottled form, at the close of business on December 31st and June 30th. 
Such reports shall be filed with the board at Sacramento on forms pre- 
scribed by the board, and shall show the name of each person for whom 
distilled spirits are stored, the size of containers, number of cases, and the 
units per case stored for each such person. 

§ 2543. Customs Brokers. 

Every person holding a Federal customhouse broker's license and 
making customs entries in connection with original importations of alco- 
holic beverages into California in customs bond for California licensed 
importers shall, on or before the fifteenth day of each month, report to the 
board in Sacramento on forms prescribed by the board, every such impor- 
tation of alcoholic beverages handled by him as a customhouse broker 
during the preceding calendar month. 

Every person holding a customs broker's license under the Alcoholic 
Beverage Control Act and making customs entries in connection with the 
importation of alcoholic beverages in customs bond into California for 
a person who does not hold the appropriate importer's license under the 
Alcoholic Beverage Control Act shall, on or before the fifteenth day of 
each month, report to the board in Sacramento on forms prescribed by the 
board, every such transaction in alcoholic beverages handled by him as 
a customs broker during the preceding calendar month. 
NOTE: Authority cited: Sections 32451 and 32452, Revenue and Taxation Code. 

History 
1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 

32). 



§ 2544. Conversion of Liters to Gallons. 

The Federal Bureau of Alcohol, Tobacco and Firearms has authorized 
the bottling of wine and distilled spirits in standard metric sizes. Reports 
of Califomia licensees must be in wine gallons. To convert liters to wine 
gallons for reporting purposes. licensees shall use the standards estab- 
lished by the Bureau. These are: 

(a) For wine, to convert liters to wine gallons on any record or report, 
the quantity in liters shall be multiplied by 0.26417 to determine the 
equivalent quantity in wine gallons. The resulting figure shall be rounded 
to the nearest one-hundredth of a gallon. 

(b) For distilled spirits, to convert liters to wine gallons on any record 
or report, the quantity in liters shall be multiplied by 0.264172 to deter- 
mine the equivalent quantity in wine gallons. The resulting figure shall 
be rounded to the nearest one-hundredth of a gallon. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32151, 32152 and 32201, Revenue and Taxation Code. 

History 
1 . New section filed 1 2-2 1 -76; effective thirtieth day thereafter (Register 76, No. 
52). 



Article 5. Losses and Allowances 

§ 2550. Destruction and Unaccounted for Losses of 
Distilled Spirits. 

(a) Unintentional Destruction. The term "unintentional destruction" 
shall mean destruction of distilled spirits by fire, earthquake, floods, 
breakage in transit, accident, or by any other cause, when the exact quan- 
tity destroyed is known. Claims for loss by unintentional destruction 
must be filed with the Board in Sacramento immediately following the 
close of business on the last day of the month in which the loss is discov- 
ered. The claim must state under oath of the licensee that the distilled 
spirits were so damaged that they could not be used for any purpose. 
Proof of loss satisfactory to the Board in the form of paid insurance or 
carrier claims, must be retained on the taxpayer's premises for verifica- 
tion. 

(b) Unaccounted For Losses. Unaccounted for losses shall include all 
other losses disclosed by physical inventory due to pilferage, handling, 
etc. The allowable tolerance for unaccounted for losses of distilled spirits 
acquired by any distilled spirits taxpayer shall not exceed one-tenth of 
one percent of the total sales of the distilled spirits. In the case of distilled 
spirits taxpayer who holds licenses for two or more premises, the toler- 
ance allowed by this rule shall be computed and applied separately to the 
transactions for each premises, unless the Board has granted the taxpayer 
permission to file a consolidated tax return. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Section 32211, Revenue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effecUve thirtieth day thereafter (Register 69, No. 

32). 

2. Amendment filed 1-20-78; effective thirtieth day thereafter (Register 78, No. 

3). 

3. Amendment of section heading and section filed 11-29-95; operative 
12-29-95 (Register 95, No. 48). 

§ 2551 . Unaccounted for Losses of Beer. 

There shall be no unaccounted for losses of beer other than those, if 
any, permitted under Federal law. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Section 32152, Revenue and Taxation Code. 

History 

1. Editorial correction filed 5-2-83 (Register 83, No. 19). 

2. Amendment of section heading and section and new Note filed 12-8-95; opera- 
tive 1-7-96 (Register 95, No. 49). 

§ 2552. Spoiled Beer and Wine. 

A beer and wine importer will be allowed a credit for beer and wine 
sold and subsequently returned as spoiled, when the spoiled beer or wine 
is destroyed under the supervision of a representative of the board. For 
small quantities of beer or wine destroyed, which are not supervised by 
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a representative of the Board, the exemption or credit is allowed only af- 
ter prior written approval is obtained from the Board. 

To secure prior written approval, the beer and wine importer must sub- 
mit a written request to the Board, listing the type of beverage, the num- 
ber of containers, the container sizes and the total gallons to be destroyed. 

After receiving approval from the Board and after destroying the beer 
or wine, the beer and wine importer must submit a declaration signed un- 
der penalty of perjury, listing the number of containers, the container 
sizes, the total gallons destroyed and the date and manner of destaiction. 
The declaration must be signed by a person in authority in the importer's 
organization who witnessed the destruction of the beer or wine. 

For the purposes of this regulation, small quantities means 2,500 gal- 
lons or less of beer, 2,500 gallons or less of still wine, and 1 ,500 gallons 
or less of champagne or sparkling wine by volume. 
NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32171, 32173 and 32176, Revenue and Taxation Code. 

History 

1. Amendment filed 8-20-76; effective thirtieth day thereafter (Register 76, No. 
34). 

2. Amendment filed 5-20-80; effective thirtieth day thereafter (Register 80, No. 
2] ). For technical reasons, printed in Register 80, No. 23. 

3. Amendment of section and NOTH filed 2-7-96; operative 3-8-96 (Register 96, 
No. 6). 

4. Amendment of first paragraph filed 2-4-2003; operafive 3-6-2003 (Register 
2003, No. 6). 

§ 2553. Losses Resulting from Disaster, Vandalism, 
Malicious Mischief, or Insurrection. 

(a) In General. An amount equal to the state alcoholic beverage taxes 
included in the sales price of beverages to the licensee shall be refunded 
by the Board if: 

( 1 ) The beverages are lost, rendered unmarketable, or condemned by 
a duly authorized official by reason of fire, flood, casualty, or other disas- 
ter, or by reason of breakage, destruction, or other damage resulting from 
vandalism, malicious mischief, or insurrection; 

(2) The beverages were held and intended for sale at the time of the 
disaster or other damage; 

(3) The disaster or damage occurred in this state; 

(4) The licensee has not and will not be compensated, by insurance or 
otherwise, for the loss in the amount of the tax included in the purchase 
price paid for the beverages; 

(5) The disaster or other loss occurred on or after April 1, 1980; 

(6) The amount to be refunded with respect to a single disaster or other 
loss is two hundred fifty dollars ($250) or more; and 

(7) A claim for refund is filed with the Board within six months after 
the date on which the beverages were lost, rendered unmarketable, or 
condemned by a duly authorized official. 

The refund shall be made to the licensee holding the beverages for sale 
at the time of the loss, and no interest shall be paid on the amount re- 
funded. No refund shall be made with respect to losses resulting from 
theft. 

(b) Claims for Refund. A claim for refund under this regulation must 
be in writing and must state all of the facts upon which the claim is based, 
including the type and date of occurrence of the disaster or other cause 
of loss and the location of the beverages at the time. The claim must speci- 
fy the amount of the state tax included in the purchase price paid for the 
beverages lost, rendered unmarketable, or condemned and contain a cer- 
tification under penalty of perjury that such amount has not and will not 
be compensated by insurance or otherwise. The claim must be accompa- 
nied by a record of the inventory of the beverages lost, rendered unmar- 
ketable, or condemned showing the size and number of containers of 
each kind of beverage and the total wine gallons of each kind of beverage. 

(c) Proof of Loss. Claims for refund under this regulation will be ap- 
proved only upon proof satisfactory to the Board that the beverages were 
destroyed or so damaged that they could not be sold. In the case of bever- 
ages lost due to a disaster or other specified cause the claim must be sup- 
ported by inventory records, purchase invoices, container labels, settled 
insurance claims, or similar evidence which establishes the quantity and 
kind of beverages lost. In the case of beverages which are rendered un- 
marketable or condemned, but not lost, the claim must be supported by 
evidence that the beverages were destroyed under the supervision of a 



state or federal official responsible for witnessing such destruction. Proof 
of refund of federal alcoholic beverage taxes pursuant to the disaster, 
vandalism, or malicious mischief loss provisions of 26 United States 
Code Section 5064 will constitute proof of loss satisfactory to the Board. 
NOTE: Authority cited: Section 32451, Revenue and TaxaUon Code. Reference: 
Section 32407, Revenue and Taxation Code. 

History 

1 . New section filed 5-20-80: effective thirtieth day thereafter (Register 80, No. 
21). For technical reasons, printed in Register 80, No. 23. 

§ 2554. Consumption of Beer on Brewery Premises. 

All beer consumed on a brewery's premises shall be accounted for. 

(a) Except as provided in Subdivision (b), tax shall be paid on all beer 
consumed by brewery employees, visitors and others in a brewery tavern. 
Beer manufactured by the brewery for consumption in a brewery tavern, 
and which is placed in a storage tank designed for this purpose, shall be 
subject to tax at the time it is placed in the storage tank. For purposes of 
this Regulation, a "tavern" means a federally approved portion of the 
brewery premises where beer is sold to consumers. 

(b) Beer consumed by brewery employees, visitors and others is not 

subject to tax if consumed without charge within the brewery's bonded 

premises and not in a brewery tavern. 

NOTE: Authority cited: Sections 32152 and 32451, Revenue and Taxation Code. 
Reference: Sections 32171 and 32172, Revenue and Taxafion Code. 

History 

1. New secfion filed 3-1-99; operative 3-31-99 (Register 99, No. 10). 



Article 6. 



Classification of Particular 
Beverages 



§ 2555. Closures. 

Bitters, Chinese liquors, and other products which bear the federal clo- 
sure or other device as provided in Title 27 Code of Federal Regulation, 
Part 19 shall, for tax purposes, be deemed to be distilled spirits. 
NOTE; Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Secfion 23005, Business and Professions Code; and 27 CFR 19.661 and 19.662. 

History 
1. Amendment filed 12-28-89; operative 1-27-90 (Register 90, No. 1). 

§ 2557. Powdered Distilled Spirits. 

(a) In General. The Alcoholic Beverage Tax Law and Alcoholic Bev- 
erage Tax Regulations apply with respect to powdered distilled spirits in 
the same manner and to the same extent as with respect to other distilled 
spirits. Tax will be paid at the same rate per wine gallon, and at a propor- 
tionate rate for any quantity, as for distilled spirits of the same proof 
strength in liquid form. 

(b) Records and Reports. Transactions involving powdered distilled 
spirits, including any powdered alcoholic beverage containing powdered 
distilled spirits, must be stated by volume in wine gallons to the nearest 
one-hundredth of a gallon in all required records and reports. The im- 
porter, in the case of powdered distilled spirits imported into California 
packaged in containers for sale to the general public, and the rectifier in 
the case of powdered distilled spirits packaged within California shall: 

(1) Label the outside of each case with the volume in wine gallons of 
the powdered product contained in the case and of the powdered product 
contained in each individual package within the case. 

(2) Print on each invoice, credit memorandum, or similar document 
the total volume in wine gallons of the powdered product or products 
listed on that document. 

(3) Print on each invoice, credit memorandum, or similar document 
the volume in wine gallons of the powdered product contained in each 
size case and in each individual package listed on that document. 

(c) Conversion of Weight to Volume. 

The weight of powdered distilled spirits, and powdered distilled spirits 
products, shall be converted to volume as follows: 

(1) One pound equals .16 wine gallons; 

(2) One ounce equals .01 wine gallons; 

(3) One gram equals .000353 wine gallons. 

NOTE: Authority cited: Secfion 32451, Revenue and Taxafion Code. Reference: 
Sections 32001-32556, Revenue and Taxation Code. 
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History 

1 . New section filed 5-22-78; effective thirtietii day thereafter (Register 78, No. 
21). 

§ 2558. Distilled Spirits. 

Effective October 1 , 2008, any alcoholic beverage, except wine as de- 
fined by Business and Professions Code section 23007, which contains 
0.5 percent or more alcohol by volume derived from flavors or other in- 
gredients containing alcohol obtained from the distillation of fermented 
agricultural products, is a distilled spirit. 

NOTE: Authority cited: California Constitution, Article XX, Section 22; and Sec- 
tion 32451. Revenue and Taxation Code. Reference: Section 32002, Revenue and 
Taxation Code; and Sections 23004, 23005, 23006 and 23007, Business and Pro- 
fessions Code. 

History 

1. New section filed 6-10-2008; operative 7-10-2008 (Register 2008, No. 24). 

§ 2559. Presumption — Distilled Spirits. 

Effective October 1 , 2008, any alcoholic beverage, except wine as de- 
fined by Business and Professions Code section 23007, is presumed to 
contain 0.5 percent or more alcohol by volume derived from flavors or 
other ingredients containing alcohol obtained from the distillation of 
fermented agricultural products, unless this presumption is rebutted pur- 
suant to Regulation 2559.1. 

NOTE: Authority cited: California Constitution, Article XX, Section 22; and Sec- 
tion 32451, Revenue and Taxation Code. Reference: Section 32002, Revenue and 
Taxation Code; and Sections 23004, 23005, 23006 and 23007, Business and Pro- 
fessions Code. 

History 

1. New section filed 6-10-2008; operative 7-10-2008 (Register 2008, No. 24). 

§ 2559.1 . Rebuttable Presumption — Distilled Spirits. 

(a) On or after July 10, 2008, the presumption in Regulation 2559 may 
be rebutted by the manufacturer of the alcoholic beverage filing a report, 
under penalty of perjury, with the Board stating that the alcoholic bever- 
age contains less than 0.5 percent alcohol by volume derived from flavors 
or other ingredients containing alcohol obtained from the distillation of 
fermented agricultural products and specifying the sources of the alcohol 
content of the alcoholic beverage, including the alcohol by volume 
derived from flavors or other ingredients containing alcohol obtained by 
distillation. 

(b) The Board shall require a manufacturer's "Statement of Process" 
or "Formula" filed with the Alcohol and Tobacco Tax Trade Bureau, its 
predecessor agency or successor, under the following circumstances: (1) 
if the Board obtains information that casts doubt on the accuracy or truth- 
fulness of a report filed under subdivision (a); or (2) for purposes of veri- 
fying any report filed under subdivision (a). 

(c)( 1 ) If the Board determines that a manufacturer has not successfully 
rebutted the presumption in Regulation 2559, the Board shall notify the 
manufacturer of such determination, and the manufacturer may petition 
for a redetermination. 

(2) Upon receiving notice from the Board, the manufacturer may peti- 
tion the Board's determination within 30 days. If a petition for redeter- 
mination is not filed within the 30-day period, the determination be- 
comes final at the expiration of the 30-day period. 

(3) Every petition for redetermination shall be in writing and shall state 
the specific grounds upon which the petition is founded. 

(4) The Board shall reconsider the determination pursuant to its ad- 
ministrative appeals process set forth in California Code of Regulations, 
title 18, sections 5260-527 1 and shall grant the applicant an oral hearing 
if timely requested within 30 days of the date the Decision and Recom- 
mendation issued by the Appeals Division is mailed to the manufacturer. 
Any Board hearing will be governed by the rules set forth in California 
Code of Regulation, title 18, sections 5510-5576. 

(5) The order or decision of the Board upon a petition for redetermina- 
tion becomes final 30 days after the date notice thereof is mailed to the 
manufacturer, except as provided in California Code of Regulations, title 
18, section 5560. 



(6) Any notice required by this section shall be placed in a sealed enve- 
lope, with postage paid, addressed to the manufacturer at the manufactur- 
er' s last known address as it appears in the records of the Board. The giv- 
ing of notice shall be deemed complete at the time of deposit of the notice 
at a United States Post Office, mailbox, sub-post office, substation, mail 
chute, or other facility regularly maintained or provided by the United 
States Postal Service, without extension of time for any reason. In lieu of 
mailing, notice may be served personally by delivery to the person to be 
served and service shall be deemed complete at the time of such delivery. 
Personal delivery to a corporation may be made by delivery of a notice 
to any person designated to be served for the corporation with summons 
and complaint in a civil action, pursuant to the Code of Civil Procedure, 
title 5, chapter 4 (§ 416.10 et seq.). 

NOTE: Authority cited: California ConsfituUon, Article XX, Section 22; and Sec- 
tion 32451, Revenue and Taxation Code. Reference: Sections 32002, 32452 and 
32453, Revenue and Taxation Code; and Sections 23004, 23005, 23006 and 
23007, Business and Professions Code. 

History 

1. New section filed 6-10-2008; operative 7-10-2008 (Register 2008, No. 24). 

§ 2559.3. Internet List. 

(a) Not later than October 1, 2008, and updated on a quarterly basis 
thereafter to add or remove from the list, the Board shall develop, publish 
and maintain on its Internet site a listing of all alcoholic beverages that 
have been found to have successfully rebutted the presumption set forth 
in Regulation 2559. 

(b) Notwithstanding the addition of an alcoholic beverage to the list, 
the Board shall require a inanufacturer's "Statement of Process" or "For- 
mula" filed with the Alcohol and Tobacco Tax Trade Bureau, its prede- 
cessor agency or successor, under the following circumstances: ( 1 ) if the 
Board obtains information that casts doubt on the accuracy or truthful- 
ness of a report filed under Regulation 2559. 1 , subdivision (a); or (2) for 
purposes of verifying any report filed under Regulation 2559. 1 , subdivi- 
sion (a). 

(c) The Board shall remove from the list an alcoholic beverage that is 
finally determined under subdivision (d) to contain 0.5 percent or more 
alcohol by volume derived from flavors or other ingredients containing 
alcohol obtained from the distillation of fermented agricultural products, 
as set forth in Regulation 2558. Before the removal may take effect, the 
Board shall notify the manufacturer of this determination. 

(d)(1) Upon receiving notice from the Board, the manufacturer may 
petition the Board's determination within 30 days. If a petition for rede- 
termination is not filed within the 30-day period, the determination be- 
comes final at the expiration of the 30-day period. 

(2) Every petition for redetermination shall be in writing and shall state 
the specific grounds upon which the petition is founded. 

(3) The Board shall reconsider the determination pursuant to its ad- 
ministrative appeals process set forth in California Code of Regulations, 
title 18, sections 5260-5271 and shall grant the applicant an oral hearing 
if timely requested within 30 days of the date the Decision and Recom- 
mendation issued by the Appeals Division is mailed to the manufacturer. 
Any Board hearing will be governed by the rules set forth in California 
Code of Regulation, title 18, sections 5510-5576. 

(4) The order or decision of the Board upon a petition for redetermina- 
tion becomes final 30 days after the date notice thereof is mailed to the 
manufacturer, except as provided in California Code of Regulations, title 
18, section 5560. 

(5) Any notice required by this secUon shall be placed in a sealed enve- 
lope, with postage paid, addressed to the manufacturer at the manufactur- 
er' s last known address as it appears in the records of the Board. The giv- 
ing of notice shall be deemed complete at the time of deposit of the notice 
at a United States Post Office, mailbox, sub-post office, substafion, mail 
chute, or other facility regularly maintained or provided by the United 
States Postal Service, without extension of time for any reason. In lieu of 
mailing, notice may be served personally by delivery to the person to be 
served and service shall be deemed complete at the time of such delivery. 
Personal delivery to a corporation may be made by delivery of a notice 
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to any person designated to be served for the corporation with summons 
and complaint in a civil action, pursuant to the Code of Civil Procedure, 
title 5, chapter 4 (§ 416.10 et seq.). 

NoTE: Authority cited: California Constitution, Article XX. Section 22; and Sec- 
tion 3245 i , Revenue and Taxation Code. Reference: Section 32002, Revenue and 
Taxation Code; and Sections 23004, 23005, 23006 and 23007, Business and Pro- 
fessions Code. 

History 

1. New section filed 6-10-2008; operative 7-10-2008 (Register 2008, No. 24). 

§ 2559.5. Correct Classification. 

Effective October 1, 2008, for purposes of tax reporting, a taxpayer 
will be deemed to have correctly classified an alcoholic beverage as not 
being a distilled spirit, as defined by Business and Professions Code sec- 
tion 23005, if at the time taxes are imposed, as set forth in the Revenue 
and Taxation Code, division 2, part 14, chapters 4, 5 and 5.5, the alcohol- 
ic beverage was included on the Board's list pursuant to Regulation 
2559.3. 

NOTE: Authority cited: California Constitution, Article XX, Section 22; and Sec- 
tion 32451, Revenue and Taxation Code. Reference: Section 32002, Revenue and 
Taxation Code; and Sections 23004, 23005, 23006 and 23007, Business and Pro- 
fessions Code. 

History 
1. New section filed 6-10-2008; operative 7-10-2008 (Register 2008, No. 24). 



Article 7. Samples 

§ 2560. Treated As Sales. 

Samples and donations of alcoholic beverages shall be reported as 
sales. 

Each transfer of samples between licensees authorized to possess alco- 
holic beverages on which the California state alcoholic beverages taxes 
have not been paid (manufacturers, manufacturers' agents, distilled spir- 
its wholesalers and rectifiers) shall be on an ex-tax basis, and shall be re- 
corded on an invoice marked: "Samples." 

Distilled spirits taxpayers receiving samples from other licensees in 
California shall record the receipt in SBE Form 241 A. Samples received 
by direct importation shall be recorded in SBE Form 242A. 

Distilled spirits picked up at the licensed premises of a distilled spirits 
rectifier or wholesaler by a representative of a manufacturer or of a man- 
ufacturer' s agent to be used by him for sampling purposes, shall not be 
considered to be a transfer of samples between the licensees referred to 
in the second paragraph of this rule. Such deliveries of distilled spirits 
shall be reported as taxable sales by the rectifier or wholesaler. 

Note: Authority cited: Sections 32451 and 32452, Revenue and Taxation Code. 
Reference: Sections 32003, 32151, 32201, Revenue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 
32). and Sales for Export 

§ 2561 . Exports and Sales for Export. 

(a) Proof of Claim for Exemption for Exports and Sales for Export. 
The claim for exemption from tax for exports of alcoholic beverages or 
sales of alcoholic beverages for export shall be allowed only when the 
alcoholic beverages are actually exported to a point outside this state 
(and, in the case of distilled spirits sold for export, actually exported to 
a point outside this state within 90 days from the date of the sale) and one 
or more of the following conditions is met: 

( 1 ) The beverages are delivered to an armed force of the United States 
at a depot of the armed force in this state for transport out of the state, and 
the taxpayer's record of such sales is supported by a copy of the official 
purchase order and documentary evidence of export. 

(2) The beverages are shipped to a point in a foreign country, and the 
federal tax on alcoholic beverages is not imposed or is refunded. 

(3) The beverages are shipped to a point outside this state by a carrier 
who is independent of the buyer and the seller and the claim for tax ex- 
emption is supported by a copy of the shipping documents receipted for 



by the carrier. For purposes of this regulation, the term "carrier" means 
a person or firm regularly engaged in the business of transporting for 
compensation property owned by other persons. 

(4) The beverages are shipped to or delivered to a point outside this 
state by any means, and the claim for tax exemption is supported by Form 
BT-260 signed by the purchaser and containing the certificate of the ap- 
propriate liquor control or tax authority of the state in which the bever- 
ages have been delivered to the effect that receipt of the delivery of the 
beverages has been reported to such authority by the purchaser. 

(b) Sales Which Are Not Exports. Alcoholic beverages on which fed- 
eral taxes have been paid and which are sold to persons operating com- 
mercial fishing boats or private carrier freight vessels for use as ships* 
stores outside of the state upon the high seas are not exports and are sub- 
ject to tax. 

NOTE: Authority cited: Section 32451, Revenue and Taxation Code. Reference: 
Sections 32171, 32173, 32175, 32176, 32179, 32211 and 32212, Revenue and 
Taxation Code. 

History 
1. New section filed 6-13-79; effective thirtieth day thereafter (Register 79, No. 

24). 



Article 8. Exports and Sales for Export 

§ 2562. Exports Shipped by Sellers' Vehicles. 

NOTE: Authority cited: Sections 32451 and 32452, Revenue and Taxation Code. 
Reference: Sections 32171, 32173, 32175, 32176, 32179, 3221 land 32212, Reve- 
nue and Taxation Code. 

History 

1. Amendment filed 8-6-69; effective thirtieth day thereafter (Register 69, No. 
32). 

2. Repealer filed 6-13-79; effective thirtieth day thereafter (Register 79, No. 24). 

§ 2563. Sales for Export Shipped by Purchasers' Vehicles. 

NOTE: Additional authority cited: Section 32451, Revenue and Taxation Code. 
Reference: Sections 32171, 32173, 32175, 32176, 32179, 32211, 32212, Revenue 
and Taxation Code. 

History 

1. Amendment filed 8-3-60 as an emergency; effective upon filing (Register 60, 
No. 17). 

2. Certificate of Compliance — Government Code Section 1 1422.1, filed 9-14-60 
(Register 60, No. 20). 

3. Repealer filed 6-13-79; effective thirtieth day thereafter (Register 79, No. 24). 

§ 2564. Shipments Via Common Carrier. 

NOTE: Authority cite: Section 32451, Revenue and Taxadon Code. Reference: 
Sections 32171, 32173, 32175, 32176, 32179, 32211 and 32212, Revenue and 
Taxation Code. 

History 
1 . Repealer filed 6-1 3-79; effecfive thirtieth day thereafter (Register 79, No. 24). 

§ 2565. Fishing Boats and Freighters. 

NOTE: Additional authority cited: Section 32451, Revenue and Taxation Code. 
Reference: Sections 32171, 32173,32175, 32176, 32179, 3221 1, 32212, Revenue 
and Taxation Code; Article 1, Section 8, Clause 3, United States Constitution. 

History 

1. Amendment filed 8-3-60 as an emergency; effective upon filing (Register 60, 
No. 17). 

2. Certificate of Compliance — Government Code Section 1 1422. 1 , filed 9-1 4-60 
(Register 60, No. 20). 

3. Repealer filed 6-13-79; effective thirtieth day thereafter (Register 79, No. 2). 

§ 2566. Armed Forces. 

NOTE: Authority cited: Secfion 32451, Revenue and Taxation Code. Reference: 
Sections 32171, 32173, 32175, 32176, 32179, 32211 and 32212, Revenue and 
Taxation Code. 

History 
1 . Repealer filed 6-1 3-79; effective thirtieth day thereafter (Register 79, No. 24). 

§ 2567. Invoices. 

History 
1. Repealer filed 8-6-69; effecfive thirtieth day thereafter (Register 69, No. 32). 
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'^——^-^——— or a payment and such failure was found by the Board to be due to reason- 

Artir«'lA Q Micr^ctilai-iartiic ablerelianceon written advice given by the board as described in Califor- 

ArilCie ». miscellaneous ^.^ ^^^^ ^^, Regulations. Titled 8, Section 4902. 

NOTE; Authority cited: Section 3245 L Revenue and Taxation Code. Reference: 
„ ni—,n r» 1- X X i ■ u-i-i Sectiou 32257, Revenue and Taxation Code. 

§ 2570. Relief from Liability. History 

A person may be relieved from the liability for the payment of alcohol- ^ ^ew article 9 (section 2570) and section filed 2-4-2003: operative 3-6-2003 
ic beverage taxes, including any penalties and interest added to those (Register 2003, No. 6). 

taxes, when that liability resulted from the failure to make a timely return 2. Amendment filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 1 8). 
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Chapter 7. 



Universal Telephone Service 
Tax 



Article 1. General 

§ 261 0. Credit for Tax-Paid Telecommunication Services. 

A service supplier that uses the telecommunications services of anoth- 
er service supplier to furnish services to its customers may take as a de- 
duction on its return from gross revenues subject to the tax imposed by 
Section 44030 of the Revenue and Taxation Code the amount paid to 
another service supplier for intrastate telecommunications services with 
respect to which that other service supplier has paid the tax imposed by 
Section 44030 and which tax is not subject to refund. 

Note: Authority cited: Section 44170, Revenue and Taxation Code. Reference: 
Section 44030, Revenue and Taxation Code. 

History 

1 . Repealer filed 4-28-67; effective thirtieth day thereafter (Register 67, No. 17). 
For former Chapter 7 see Register 64, No. 4. (See Article 1 of Chapter 4, of 
Chapter 2, for related regulations.) 

2. New Chapter 7 (Article 1, Section 2610) filed 2-8-85; effective thirtieth day 
thereafter (Register 85, No. 6). 

Chapter 8. Hazardous Substances Tax 

§ 3000. Generator of Hazardous Waste. 

(a) Scope 

The provisions contained herein shall apply to the collection of the 
generator fee imposed pursuant to Health and Safety Code 25205.5. Reg- 
ulations concerning the manifesting of hazardous waste, enforcement of 
hazardous waste management requirements and standards, and other reg- 
ulatory activities conducted by the Department of Toxic Substances Con- 
trol (DTSC) are contained in Title 22 of the California Code of Regula- 
tions. Nothing in this section shall grant any benefit or exemption to a 
generator, subject a generator to any duty or liability, or infer that any per- 
son is or is not a generator, except for the purpose of determining whether 
a person is subject to, or exempted from, the generator fee. 

(b) Definitions 

( 1 ) "Generator" means any person, by site, whose act or process pro- 
duces hazardous waste or causes hazardous waste to become subject to 
regulatory control by a government agency authorized to regulate haz- 
ardous waste. If more than one person is liable for the same generator fee 
for the same load of hazardous waste, that liability shall be joint and sev- 
eral. A generator includes, but is not limited to: 

(A) a person identified on a hazardous waste manifest as the generator 
and whose Environmental Protection Agency (EPA) identification num- 
ber is listed on that manifest, if that identifying information was provided 
by that person or by an agent or employee of that person; 

(B) except as provided in subdivision (b)(1)(G) below, a person who 
cleans up a release of hazardous waste caused by another, including a 
property owner who cleans up contamination caused by a tenant or lessee 
and an owner or lessee who cleans up property contaminated by a pre- 
vious owner or lessee; 

(C) a person who contracts with an environmental cleanup to clean up 
property; 

(D) a person who places hazardous waste into repositories at the same 
site where the waste was generated, including but not limited to, a site or 
portion of a site that has been designated as a corrective action manage- 
ment unit (CAMU) by the Department of Toxic Substances Control; 
however, a person will not be considered the generator of hazardous 
waste if the person removes hazardous waste (for example, contaminated 
soil or groundwater) from a site, treats it at the same site until it is non- 
hazardous, and returns it to the same location from which it was removed 
at the site; 



(E) a person who excavates contaminated soil that is hazardous waste 
during cleanup activities, regardless of whether the soil became contami- 
nated over a period of time or when the property was under the control 
of another person; 

(F) any person who is expressly identified as a generator pursuant to 
the Health and Safety Code or Title 22 of the California Code of Regula- 
tions. 

(G) Notwithstanding subdivisions (b)(1)(A) through (b)(1)(F) above, 
"generator" does not include an entity such as an environmental clean-up 
company or an emergency response contractor, when that entity, pur- 
suant to contract, cleans up a release of hazardous waste for another per- 
son, unless the entity is identified on a hazardous waste manifest as the 
generator as described in subdivision (b)(1)(A) above. 

(2) "Site or onsite" means ihe location at which hazardous waste is 
generated. Contiguous properties, divided by public or private right-of- 
way, may be considered one site, provided entry to and exit from the 
properties are gained by traveling across, as opposed to going along, the 
right-of-way. 

(c) Reporting Period During which Hazardous Waste is Generated 
If the hazardous waste remains permanently at the site where it was 

generated, the generation of the waste shall be reported on the generator 
fee return for the calendar year during which the waste was produced or 
first brought subject to regulation. If the hazardous waste is removed 
from the site where it was generated, the generation of the waste shall be 
reported on the generator fee return for the calendar year during which 
the waste was removed from the site. 

(d) Commingled Waste 

Where hazardous waste is commingled with non-hazardous waste and 
manifested on a hazardous waste manifest, the entire mixture constitutes 
hazardous waste. 

(e) Exemptions from the Generator Fee 

The following persons and waste are exempt from the generator fee: 

(1) FaciliUes. A hazardous waste facility that pays the facility fee pur- 
suant to Health and Safety Code Secfion 25205.2 for the site for which 
the facility fee is paid. However, fees paid pursuant to Health and Safety 
Code Section 25205. 14 for permit-by-rule, conditional authorization or 
conditional exemption are not facility fees, and therefore sites paying 
such fees are also Uable for the generator fee. 

(2) Government Cleanups. Hazardous wastes which result when a 
government agency, or its contractor, removes or remedies a release of 
hazardous waste in the state caused by another person, or natural disaster. 
A government agency that produces hazardous waste as a result of its 
normal operations, including but not limited to accidental releases that 
occur in the course of normal operations, or as part of a cleanup of a re- 
lease of hazardous waste it caused, is subject to the fee. However, the 
government agency is not subject to the fee if the release of hazardous 
waste is caused by the public during public use of services provided by 
the government agency as part of its governmental activities, such as the 
providing of sewer service or roads used by the public. 

(3) Household Hazardous Waste. Hazardous waste generated or dis- 
posed of by a public agency, or by any person under an agreement with 
a public agency, operating a household hazardous waste facility in the 
state pursuant to Division 1, Chapter 6.5, Article 10.8 of the Health and 
Safety Code (commencing with Section 25218), including hazardous 
waste received from conditionally exempt small quantity commercial 
generators, authorized pursuant to Health and Safety Code Section 
25218.3. 

(4) Local Vector Control. Hazardous waste generated or disposed of 
by local vector control agencies which have entered into a cooperative 
agreement pursuant to Health and Safety Code Section 1 16180, or by 
county agricultural commissioners, if the hazardous wastes result from 
their control or regulatory activities and if they comply with the require- 
ments of Division 20, Chapter 6.5 of the Health and Safety Code and reg- 
ulations adopted pursuant to that code. 
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(5) Load Checking Program. Hazardous waste disposed of, or sub- 
mitted for disposal or treatment, by any person, which is discovered and 
separated from solid waste as part of a load checking program. 

(6) Recycled Used Motor Oil. Used oil which is removed from a motor 
vehicle and which is subsequently recycled by a recycler permitted pur- 
suant to Article 1 3 (commencing with Section 25250) of Chapter 6.5, Di- 
vision 20 of the Health and Safety Code. "Motor vehicle" includes loco- 
motives, vessels and self-propelled, off-road equipment, whether or not 
the equipment moves or is permitted to move on public highways. 

(7) Hazardous Waste Recycled and Used Onsite. Hazardous waste 
which is recycled, used onsite, and not transferred offsite. 

(8) Aqueous Waste. Aqueous waste treated in a treatment unit operat- 
ing, or which subsequently operates, pursuant to a permit by rule, condi- 
tional authorization or conditional exemption. However, hazardous 
waste generated by the treatment process is subject to the generator fee. 

(9) Underground Storage Tank. Hazardous waste generated during the 
removal of an underground storage tank if the generator of the waste ac- 
quired land for the sole purpose of owner-occupied single-family resi- 
dential use, without actual or constructive notice or knowledge that there 
was a tank containing hazardous waste on or under the property. 

( 1 0) Waste Imported from Outside California. On and after January 1 . 
1996. no generator fee is due concerning any hazardous waste imported 
into this state from other states, territories, or possessions of the United 
States for purposes of treatment, recycling or disposal, and no generator 
fee is due concerning non-RCRA hazardous waste imported into this 
state from any source for purposes of treatment, recycling or disposal. 

(11) Banks and Financial Institutions. A bank or financial institution 
that pays an "in lieu" tax. pursuant to Article XIII, Section 27 of the 
California Constitution (codified as Revenue and Taxation Code Section 
23 1 82) is not subject to the generator fee for hazardous waste which is 
generated during an activity performed by, or in a business conducted by, 
the bank or a department or division of the bank, regardless of whether 
the activity or business is directly related to banking. 

(12) Insurance Companies. An insurance company that pays an "in 
lieu" tax, pursuant to Article XIII, Section 28 of the California Constitu- 
tion (codified as Revenue and Taxation Code Section 1 2204) is not sub- 
ject to the generator fee for hazardous waste which is generated during 
an activity performed by, or in a business conducted by, the insurance 
company or a department or division of the insurance company, regard- 
less of whether the activity or business is directly related to providing in- 
surance. 

(13) Exempt Waste. A waste is not subject to the generator fee if it is 
exempt from regulation or classification as a hazardous waste under 
Chapter 6.5 of Division 20 of the Health and Safety Code (commencing 
with Section 25 100) or the regulations promulgated thereunder. A waste 
is exempt from regulation or classification as a hazardous waste for pur- 
poses of this paragraph if the waste is exempt from all provisions of 
Chapter 6.5 of Division 20 of the Health and Safety Code and the regula- 
tions promulgated thereunder, except those provisions which are neces- 
sary in order for DTSC to make or rescind the determination that the 
waste is exempt from regulation or classification as a hazardous waste, 
or to compensate DTSC for making or rescinding such a determination. 
NOTE: Authority cited: Section 43501, Revenue and Taxation Code. Reference: 
Sections 25174.7, 25205. 1(e), 25205.5, 25205.22 and 25250.24, Health and Safe- 
ty Code; and Sections 43152.7 and 43152.15, Revenue and Taxation Code. 

History 

1. New chapter 8 (section 3000) and section filed 9-8-99; operative 10-8-99 
(Register 99, No. 37). For prior history of chapter 8 see Register 67, No. 17. 

2. Change without regulatory effect amending subsection (b)(1)(B) filed 
8-5-2008 pursuant to section 100, title 1, California Code of Regulations (Reg- 
ister 2008, No. 32). 

§ 3005. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 43170, Revenue and Taxation Code. Reference: 
Sections 43170 and 43172, Revenue and Taxation Code. 

History 

1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 



§ 3020. Records. 

(a) General. A taxpayer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 18, 
Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), taxpayers shall comply with the fol- 
lowing requirements. 

(1) Hazardous Substance Tax. A taxpayer shall keep complete re- 
cords, including but not limited to: 

(A) Uniform Hazardous Waste Manifests. 

(B) Transporter biUings or invoices. 

(C) Weight tickets. 

(D) Waste profile analysis reports. 

(2) Environmental Fee. A taxpayer shall keep complete records, in- 
cluding but not limited to: 

(A) Payroll reports and all other documents listing employees, wages, 
and hours worked. 

(B) Employment agreements or contracts. 

(3) Occupational Lead Poisoning Prevention Fee. A taxpayer shall 
keep complete records, including but not limited to: 

(A) Fee waiver requests and Department of Health Services responses. 

(B) Payroll reports and all other documents listing employee names, 
wages paid, and hours worked. 

NOTE: Authority cited: Section 43501, Revenue and Taxation Code. Reference: 
Section 43502, Revenue and Taxation Code. 

History 

1. New section filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 3021 . Relief From Liability. 

A person may be reheved from the Habihty for the payment of the taxes 
or fees required to be collected pursuant to the Hazardous Substances Tax 
Law, Part 22 (commencing with Section 43001) of Division 2 of the Rev- 
enue and Taxation Code, including any penalties and interest added to the 
taxes or fees, when that liability resulted from the failure to make a timely 
return or a payment and such failure was found by the board to be due to 
reasonable reliance on written advice given by the board as described in 
California Code of Regulations, Title 18, Section 4902. 

The fees and taxes collected pursuant to the Hazardous Substances 
Tax Law include the Hazardous Substance Taxes (Disposal Fee, Envi- 
ronmental Fee, Facility Fee, Generator Fee and Activity Fee), Childhood 
Lead Poisoning Prevention Fee and Occupational Lead Poisoning Pre- 
vention Fee. 

NOTE; Authority cited: Section 43501, Revenue and Taxation Code. Reference: 
Section 43159, Revenue and Taxation Code. 

History 

1. New section filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 



Chapter 8.3. 



Integrated Waste Management 
Fee Law 



§ 3301 . Records. 

(a) General. A fee payer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 1 8, 
Section 4901. Notwithstanding the record keeping requirements of the 
Integrated Waste Management Board set forth at California Code of Reg- 
ulations, Title 14, Section 17414, for fee collection purpose the fee payer 
shall retain and preserve records for a period of not less than four years 
except as provided in Section 4901 . 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), fee payers shall comply with the fol- 
lowing requirements. A fee payer shall keep complete records, including 
but not limited to: 

(1) Weight tickets or other source documents recording amounts of 
waste entering the landfill. 
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(2) Documentation supporting the validity of volumetric conversion 
factors used as an alternative to actual weight to report waste tonnage. 

(3) Reports to other local and state agencies of waste tonnage dis- 
posed. 

NoTE: Authority cited: Section 45851, Revenue and Taxation Code. Reference: 
Section 45852, Revenue and Taxation Code. 

History 
1 . New chapter 8.3 (section.s 3301-3302) and section filed 4-28-2003: operative 
5-28-2003 (Register 2003, No. 18). 

§ 3302. Relief From Liability. 

A person may be relieved from the liability for the payment of the inte- 
grated waste management fee, including any penalties and interest added 
to those fees, when that liability resulted from the failure to make a timely 
return or a payment and such failure was found by the board to be due to 
reasonable reliance on written advice given by the board as described in 
California Code of Regulations, Title 1 8, Section 4902. 
NOTE: Authority cited: Section 45851, Revenue and Taxation Code. Reference: 
Section 45157, Revenue and Taxation Code. 

History 

1. New section filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 3303. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with Cahfomia Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 45160, Revenue and Taxation Code. Reference: 
Sections 45160 and 45162, Revenue and Taxation Code. 

History 
1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 



History 
1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 



Chapter 8.5. 



Fee Collection Procedures 
Law 



§ 3501 . Records. 

(a) General. A feepayer shall maintain and make available for ex- 
amination on request by the board or its authorized representatives, re- 
cords in the manner set forth at California Code of Regulations, Title 18, 
Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), feepayers subject to the Ballast Water 
Management Fee shall keep records documenting ballast water loading 
and discharge, ship schedules, ports of call and routes taken. 

NotE: Authority cited: Section 55301, Revenue and Taxation Code. Reference: 
Section 55302, Revenue and Taxation Code. 

History 
1 . New chapter 8.5 (sections 3501-3502) and section filed 4-28-2003; operative 
5-28-2003 (Register 2003, No. 18). 

§ 3502. Relief from Liability. 

A person may be relieved from the liability for the payment of the taxes 
or fees required to be collected pursuant to the Fee Collection Procedures 
Law, Part 30, (commencing with Section 55001) of Division 2 of the 
Revenue and Taxation Code, including any penalties and interest added 
to the taxes or fees, when that liability resulted from the failure to make 
a timely return or a payment and such failure was found by the board to 
be due to reasonable reliance on written advice given by the board de- 
scribed in California Code of Regulations, Title 18, Section 4902. 

The fees and taxes collected pursuant to the Fee Collection Procedures 
Law include the California Tire Fee, Ballast Water Management Fee, and 
Natural Gas Surcharge. 

Note: Authority cited: Section 55301, Revenue and Taxation Code. Reference: 
Section 55045, Revenue and Taxation Code. 

History 
1. New section filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 3503. Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18, Section 4905. 
NOTE: Authority cited: Section 55050, Revenue and Taxation Code. Reference: 
Sections 55050 and 55052, Revenue and Taxation Code. 



Chapter 9. Cigarette and Tobacco Products 
Tax Law Regulations 

NOTE: Authority cited forChapter9: Sections 30001 to 30479, inclusive. Revenue 
and Taxation Code. 

History 

1. New Chapter 9 (Sections 4001 through 4099, inclusive) filed 8-19-59 as an 
emergency: designated effective 9-1-59 (Register 59, No. 14). Certificate of 
Compliance, Section 11422.1, Government Code filed 8-19-59 (Regi.ster 59, 
No. 14). For prior history, see Register 59, No. 14. 

2. Amendment of chapter 9 heading filed 1-16-2002; operative 2-1 5-2002 (Reg- 
ister 2002, No. 3). For prior history of article 1 , see Register 82, No. 30. For prior 
history of article 2, see Register 68, No. 13 and Register 82. No. 30. For prior 
history of article 3, see Register 68, No. 38. 



Article 3. 



Distributor's and Wholesaler's 
License 



§ 4011. Distributors Not Engaged in Business in This 
State. 

Persons who are not engaged in business in this state may apply for a 
distributor's license. Holders of such licenses are required to file a certi- 
fied monthly report or return with the Board on Board of Equalization 
Form BOE-501-CTS entitled "Cigarette and Tobacco Products Tax Re- 
turn for Shipments to California Consumers" reporting the following: 
distributor's name, account number, his or her total number of distribu- 
tions of cigarettes, total excise tax due on cigarettes, total cost of tobacco 
purchased, total excise tax due on cost of tobacco products, total excise 
tax due for all cigarettes and tobacco products, remitting payment of 
taxes, including any appUcable interest or penalty, the name and address 
of each purchaser from whom an order is taken, the number of cigarettes 
and/or type, quantity, and wholesale cost of tobacco products sold and 
delivered pursuant to each order, and the amount of tax required to be col- 
lected from each purchaser. Further, the licensee is required to collect the 
tax, give receipts for the collected tax, and pay the tax to the Board in the 
same manner as licensees engaged in business in this state. 
NOTE; Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30108 and 30140.1, Revenue and Taxation Code. 

History 

1 . New article 3 (section 401 1 ) and section filed 5-1 3-2002; operative 6-1 2-2002 
(Register 2002, No. 20). 



Article 4. Distributor's Bond 

§ 4016. Bond of Distributor. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30141, 30145, 30182 and 30183, Revenue and Taxadon Code. 

History 

1. Amendment filed 10-10-68; designated effective 1 1-13-68 (Register 68, No. 
38). For prior history see Register 68, No. 13. 

2. Amendment filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 
16). 

3. Repealer filed 9-6-83; effective thirtieth day thereafter (Register 83, No. 37). 

§ 4017. Deposits in Lieu of Surety Bonds. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. 

History 

1. Amendment adopting subsection (c) filed 10-10-68; designated effective 
1 1-13-68 (Register 68, No. 38). For prior history, see Register 68, No. 13. 

2. Amendment filed 1 1-10-70; effecfive thirtieth day thereafter (Register 70, No. 
46). 

3. Repealer filed 10-31-72;effectivethirtiethday thereafter (Register 72, No. 45). 

§4018. Amount of Security. 

(a) The amount of security shall be fixed by the board. The board may 
increase or reduce the amount of security at any time, but in no event shall 
the amount of security be less than $1,000. 
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(b) When a distributor is authorized to purchase stamps or meter regis- 
ter settings on the deferred payment basis, the security shall be fixed in 
an amount no less than 70 percent of the amount, and no more than twice 
the amount, as fixed by the board, of deferred payment purchases which 
the distributor may have unpaid at anytime. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30141, 30142 and 30167, Revenue and Taxation Code. 

History 

1 . Amendment filed 9-13-61 as an emersency; effective upon filing (Register 61 , 
No. 18). 

2. Certificate of Compliance— Section 1 1422. 1 , Government Code, filed 11-9-61 
(Register 61, No. 22). 

3. Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68, 

No. 2). 

4. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

5. Amendment of secfion heading, section and Noth filed 1-16-2002; operative 
2-15-2002 (Register 2002, No. 3). 



Article 5. Inventories 



§ 4021. Opening Inventory. 

Every distributor or wholesaler engaged in the sale of cigarettes shall 
take a physical inventory of cigarettes on hand as of the time the distribu- 
tor or wholesaler first engages in the sale of cigarettes as a distributor or 
wholesaler. A report of a first physical inventory taken shall he filed with 
the board on or before the 25th day of the calendar month following the 
calendar month in which the distributor or wholesaler first engages in the 
sale of cigarettes as a distributor or wholesaler. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30182, 30188, 30453, and 30454, Revenue and Taxation Code. 

History 

1. Amendment adopting subsecfion (b) filed 10-10-68; designated effecfive 
1 1-13-68 (Register 18, No. 38). For prior history see Register 68, No. 13. 

2. Amendment of section and NOTE filed 1-16-2002; operative 2-15-2002 (Reg- 
ister 2002, No. 3). 

§ 4022. Inventories of Cigarettes. 

Every distributor and wholesaler engaged in the sale of cigarettes shall 
furnish with his or her monthly certified report to the board, on Board of 
Equalization Form BOE-501-CD entitled "Cigarette Distributor's Tax 
Report" or Board of Equalization Form BOE-501-CW entitled "Ciga- 
rette Wholesaler's Report," a statement of the cigarettes on hand at the 
end of the month covered by the report, showing the number of cigarettes 
on hand contained in packages to which tax stamps or meter impressions 
are affixed and the number not bearing tax stamps or meter impressions. 
The statement shall be furnished in one of the following manners: 

(a) If the distributor or wholesaler has a cycle count inventory system 
and perpetual inventory system in place, the monthly statement shall be 
based on the perpetual inventory report run on the last business day of the 
month for which the distributor's or wholesaler's report is filed. Howev- 
er, at least once every calendar year, the monthly statement shall be based 
on a physical inventory of cigarettes on hand on the last business day of 
the month for which the distributor's or wholesaler's report is filed. 

A "cycle count inventory system" is a system that provides evidence 
that all cigarettes are counted on a regular basis, with each item being 
counted at least once every three-month period. 

A "perpetual inventory system" is a system in which inventory records 
are maintained and updated continuously as items are purchased or sold. 

(b) If the distributor or wholesaler does not have a cycle count invento- 
ry system and perpetual inventory system in place, the monthly statement 
shall be based on the inventory on hand at the end of the month covered 
by the report. However, at least once every six months, the monthly state- 
ment shall be based on a physical inventory of cigarettes on hand per- 
formed within the last five days of the month for which the distributor's 
or wholesaler's report is filed. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30182, 30188, 30453 and 30454, Revenue and Taxation Code. 



History 

1. Amendment filed 10-10-68; desianated effective 1 1-13-68 (Register 68, No. 
38). 

2. Repealer and new section and new NoTH filed 1 -1 6-2002 ; operative 2- 1 5-2002 
(Register 2002, No. 3). 

§ 4023. Inventories of Stamps and Meter Units. 

Every distributor engaged in the sale of cigarettes shall keep daily re- 
cords of the number of tax stamps and meter units used in the distributor's 
affixing operations and shall record daily the meter register readings of 
the meters employed. The distributor shall take physical inventories of 
unused tax stamps on hand as of the end of each month and shall furnish, 
with his or her monthly report to the board, a statement of all unaffixed 
and affixed tax stamps and meter units on hand at the end of the month 
covered by the report. 

Note: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30182, 30453, and 30454, Revenue and Taxation Code. 

History 

1 . Amendment filed 9-13-61 as an emereency; effecfive upon fihng (Register 61 , 
No. 18). 

2. Certificate of Compliance — Secfion 1 1422.1, Government Code, filed 1 1-9-61 
(Register 61, No. 22). 

3. Amendment filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

Article 6. Records 

§ 4026. Records. 

(a) General. Every distributor, every wholesaler, and every manufac- 
turer, of cigarettes and tobacco products, shall maintain and make avail- 
able for examination on request by the board or its authorized representa- 
tives, records in the manner set forth at California Code of Regulations, 
Title 18, Section 4901. 

(b) Specific Applications. In addition to the record keeping require- 
ments set forth in subdivision (a), every cigarette manufacturer and every 
tobacco products manufacturer shall comply with the following require- 
ments: 

Every cigarette manufacturer or tobacco products manufacturer deal- 
ing in, transporting, storing or warehousing cigarettes or tobacco prod- 
ucts in this state or otherwise engaged in business in this state as a distrib- 
utor shall keep and maintain at his or her place of business in this state, 
or at the warehouses or storage places from which cigarettes or tobacco 
products are released or delivered by the manufacturer, a record of all re- 
leases or deliveries of cigarettes or tobacco products from each storage 
place or warehouse in this state and shall keep and maintain either within 
the state or at the manufacturer's home office, a record of all the manufac- 
turer's shipments of cigarettes or tobacco products from points outside 
this state to points within this state. Such records shall be made available 
at any time during normal business hours to the board or its authorized 
representatives for examination upon request. 

NOTE: Authority cited; Section 30451, Revenue and Taxation Code. Reference: 
Secfions 30453 and 30454, Revenue and Taxation Code. 

History 

1 . Amendment of section heading, repealer and new secfion. and new Note filed 
1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

2. Repealer and new section filed 4-28-2003; operative 5-28-2003 (Recister 
2003, No. 18). 

§ 4027. Manufacturer's Monthly Report. 

(a) Each cigarette or tobacco products manufacturer shall file with the 
board by the 20th day of each calendar month a certified report with re- 
spect to all releases and deliveries of cigarettes or tobacco products in this 
state and all shipments of cigarettes or tobacco products from a point out- 
side this state to a point within this state made or authorized by the 
manufacturer during the preceding calendar month. The releases, deliv- 
eries and shipments for each purchaser shall be grouped together in the 
report. The report shall be on Board of Equalization Form BOE-501-MC 
entitled "Manufacturer's Report of Cigarettes Released from Storage in 
California or Shipped into California" or Board of Equalization Form 
BOE-501-MT entitied "Manufacturer's Report of Tobacco Products 
Released from Storage in California or Shipped into California" and shall 
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show the following information with respect to each release, delivery or 
shipment: 

( 1 ) the date of the release, delivery or shipment; 

(2) the location from which the release, delivery or shipment was 
made; 

(3) the name and address of the purchaser; 

(4) the address of the place to which the cigarettes or tobacco products 
were shipped, released or consigned; 

(5) the number of cigarettes or type, quantity and wholesale cost of to- 
bacco products released, delivered or shipped; 

(6) the invoice or document number and date thereof representing the 
release, delivery or shipment; 

(7) if released to a licensed distributor, the license number of such dis- 
tributor; and 

(8) in the case of a cancellation of any release, delivery or shipment, 
information indicating the transaction was cancelled. 

The above information need not be supplied with respect to cigarettes 
or tobacco products which are non-tax-paid under the provisions of 
chapter 52 of the Internal Revenue Act of 1 954. as amended, and are re- 
leased, delivered or shipped in internal revenue bond or customs control. 

(b) In lieu of the monthly reports required by paragraph (a) of this sec- 
tion, a manufacturer may arrange with the board to supply the required 
information by supplying data processing media or other data in such 
manner and in such format as is satisfactory to the board. 
NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30453 and 30454, Revenue and Taxation Code. 

History 

1 . Amendment filed 9-13-61 as an emergency; effective upon filing (Register 6 1 , 
No. 18). 

2. Certificate of Compliance — Section 1 1422. 1 , Government Code, filed 11-9-61 
(Register 61, No. 22). 

3. Amendment filed 10-4-67; effective thirtieth day thereafter (Register 67. No. 
40). 

4. Amendment of subsections (a), (b). (b)(4H5) and (b)(8) filed 1-16-2002; op- 
erafive 2-15-2002 (Register 2002, No. 3). 

5. Amendment of section heading, repealer of subsection (a), subsection reletter- 
ing and amendment of newly designated subsections (a) and (b) filed 
4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 

§ 4028. Period for Which Records to Be Kept. 

History 

1. Amendment filed 10-10-68; designated effective 1 1-13-68 (Register 68. No. 
38). 

2. Repealer filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

§ 4029. Failure to Keep Records. 

History 

1. Repealer filed 7-2(^-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 4030. Wholesaler's Records. 

Every wholesaler shall keep complete and accurate records of all 
transactions in cigarettes and such other records, including copies of all 
reports to the board, as may be required by the board. 

History 

1. New section filed 10-10-68; designated effective 1 1-13-68 (Register 68, No. 
38). 

2. Repealer filed 7-20-82; effecfive thirtieth day thereafter (Register 82, No. 30). 



Article 7. Tax Reports 

§ 4031 . Distributor's and Wholesaler's Report. 

(a) Every distributor required to be licensed shall on or before the 25th 
day of each calendar month, file a report with the board of all acquisitions 
and distributions of cigarettes for the preceding calendar month, together 
with such other information as is required on the report form. The report 
shall be made on a form prescribed by the board. 

(b) Every wholesaler required to be Hcensed shall on or before the 25th 
day of each calendar month, file a report with the board of all acquisitions 
and sales of cigarettes for the preceding calendar month, together with 



such other information as is required on the report form. The report shall 
be made on a form prescribed by the board. 

History 

1 . Amendment filed 1-1 2-68 as an emergency; effective upon filing (Register 68. 
No. 2). 

2. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

3. Amendment filed 10-10-68; designated effective 1 1-13-68 (Resister 68, No. 
38). 

§ 4031 .1 . Payment by Electronic Funds Transfer. 

Payments by electronic funds transfer shall be made in accordance 
with California Code of Regulations, Title 18. Section 4905. 
NOTE: Authority cited: Section 30190, Revenue and Taxation Code. Reference: 
Sections 30190 and 30192, Revenue and Taxadon Code. 

History 
1. New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 

§ 4032. Passenger Common Carrier Report. 

History 

1 . Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68. 
No. 2). 

2. Certificate of Comphance filed 3-27-68 (Register 68, No. 13). 

3. Amendment filed 10-10-68; designated effective 1 1-13-68 (Register 68, No. 
38). 

4. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82. No. 30). 

§ 4033. Consumer's or User's Report. 

History 

1 . Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68, 
No. 2). 

2. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

3. Amendment filed 10-10-68; designated effective 1 1-13-68 (Register 68, No. 
38). 

4. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 
§ 4034. Report of Sales to Consumers. 

(a) Every person engaged in business in this state who sells or solicits 
orders for cigarettes, the use or consumption of which is subject to the tax, 
must file a certified return with the board, on Board of Equalization Form 
BOE-501-CI entitled "Cigarette and Tobacco Products Excise Tax Re- 
turn, on or before the 25th day of the calendar month following the calen- 
dar month in which the cigarettes were delivered in this state showing: 

(1) the name and address of each purchaser from whom an order was 
taken; 

(2) the number of cigarettes sold and delivered pursuant to each order; 
and 

(3) the amount of tax required to be collected from each purchaser, to- 
gether with a remittance of such tax. 

(b) Every person engaged in business in this state who sells or solicits 
orders for tobacco products, the use or consumption of which is subject 
to the tax, must file a return with the board as follows: 

( 1 ) If the person is required to be a licensed tobacco products distribu- 
tor, he or she shall report on the tobacco products distributor's monthly 
certified tax return (Board of Equalization Form BOE-501-CT entitled 
"Tobacco Products Distributor Tax Return") the wholesale cost of all to- 
bacco products distributed to consumers, together with a remittance of 
the tax due. The return shall be filed on or before the 25th day of the calen- 
dar month following the calendar month in which the tobacco products 
were delivered in this state. 

(2) If the person is required to be a registered tobacco products distrib- 
utor, he or she shall file a certified return with the board, on Board of 
Equalization Form BOE-50I-CTS entitled "Cigarette and Tobacco 
Products Tax Return", on or before the 25th day of the calendar month 
following the calendar month in which the tobacco products were deliv- 
ered in this state showing: 

(A) the name and address of each purchaser from whom an order was 
taken; 

(B) the type, quanfity, and wholesale cost of tobacco products sold and 
delivered pursuant to each order; and 

(C) the amount of tax required to be collected from each purchaser, to- 
gether with a remittance of such tax. 
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(c) Every person engaged in business in this state who, as permitted 
by state law and the terms of the November 23, 1998 Master Settlement 
Agreements with the state which are applicable to the signatories to those 
Agreements, makes gifts of untaxed cigarettes or tobacco products as 
samples by means of shipment from an out-of-state point directly to a 
donee in this state shall collect the tax from the donee if the donee is other 
than a licensed distributor and shall give the donee a receipt showing the 
name and place of business of the donor, the name and address of the do- 
nee, the number of cigarettes donated, and the amount of tax required to 
be collected, or the type, quantity and wholesale cost of the tobacco prod- 
ucts donated and a statement indicating that the tobacco products tax has 
been paid. 

Each package of sample cigarettes shall have imprinted on if. "Not for 
Sale. Applicable state tax has been paid." and each package of sample to- 
bacco products shall be clearly marked as a sample. 

Donors of sample cigarettes shall notify the board in writing in ad- 
vance of the shipment of the cigarettes into the state giving information 
as to the approximate date or dates, location or locations, brand, and the 
method of shipment into the state. Each donor of cigarettes and tobacco 
products shall file a return with the board on or before the 25th day of the 
calendar month following the calendar month in which the cigarettes or 
tobacco products were delivered in this state showing the number of ciga- 
rettes shipped into the state or the type, quantity and wholesale cost of the 
tobacco products and the amount of tax required to be collected from 
each donee, together with a remittance of such tax. 

(d) The taxes required to be collected constitute debts owed by the dis- 
tributor, or other person required to collect the taxes, to this state. 

(e) "Engaged in business in the state" means and includes any of the 
following: 

(1) Maintaining, occupying, or using, permanently or temporarily, di- 
rectly or indirectly, or through a subsidiary, or agent, by whatever name 
called, an office, place of distribution, sales or sample room or place, 
warehouse or storage place or other place of business. 

(2) Having any representative, agent, salesperson, canvasser or solici- 
tor operating in this state under the authority of the distributor or its sub- 
sidiary for the purpose of selling, delivering, or the taking of orders for 
cigarettes. 

(f) The requirements of this regulation do not apply to those distribu- 
tions of federally tax-free cigarettes or tobacco products which are ex- 
empt from tax under section 30105.5 of the Revenue and Taxation Code. 
NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30105.5. 30108, 30140, 30151, 30182, 30183, 30453 and 30454, Reve- 
nue and Taxation Code. 

History 

1 . Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68, 
No. 2). 

2. Certificate of Compliance filed 3-27-68 (Register 68. No. 13). 

3. Amendment filed 10-10-68; designated effective 11-13-68 (Register 68, No. 
38). 

4. Amendment filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 
16). 

5. Amendment of section and new Note filed 1-16-2002; operafive 2-15-2002 
(Register 2002, No. 3). 

§ 4035. Tax Remittances. 

History 
1 . Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 4036. Cigarette and Tobacco Products Floor Stock and 

Indicia Adjustment Tax. 

NOTE: Authority cited: Sections 301 3 1 .6 and 3045 1 , Revenue and Taxafion Code. 
Reference: Sections 30131.2 and 30166, Revenue and Taxation Code. 

History 

1 . New section filed 1 2-17-98 as an emergency; operative 1 2-17-98 (Register 98, 
No. 51). A Certificate of Compliance must be transmitted to OAL by 4-16-99 
or emergency language will be repealed by operation of law on the following 
day. For prior history, see Register 88, No. 52. 

2. Repealed by operation of Government Code section 1 1 346. 1 (g) (Register 2000, 
No. 8). 



Article 8. Other Reports 

§ 4041. Common Carrier Delivery Reports. 

Every common carrier making a delivery of cigarettes to a consignee 
in this State, the shipment of which originated outside this State shall re- 
port to the board not later than the 25th day of the calendar month follow- 
ing the calendar month in which the delivery of the cigarettes was made, 
the following information concerning the shipment: 

(a) the name of the shipper and the point of origin; 

(b) the name of the consignee and the address to which delivered; 

(c) the date and number of the waybill covering the shipment; 

(d) the number of cases, bales or other containers of cigarettes deliv- 
ered and the quantity of cigarettes contained therein as shown by the ship- 
ping documents; and 

(e) in the case of rail shipments, the car initials and number; and 

(f) in the case of water shipments, the name of the vessel and the num- 
ber of the steamship bill of lading. 

This report shall be made on a form prescribed by and filed with the 
board at Sacramento. 

History 

1 . Amendment filed 1-12-68 as an emergency; effecdve upon filing (Register 68, 
No. 2). 

2. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

3. Amendment filed 10-10-68; designated effective 11-13-68 (Register 68. No. 
38). 

Article 9. Stamps 

§ 4046. Sale of Stamps. 

History 

1 . Repealer filed 9-13-61 as an emergency; effecdve upon filing (Register 61, No. 
18). 

2. Certificate of Compliance — Section 1 1422.1, Government Code, filed 1 1-9-61 
(Register 61, No. 22). 

§ 4047. Transfer of Stamps. 

Without prior written approval of the board, a distributor may not sell 
to, transfer to, or exchange with another distributor or any other person 
stamps issued by the board, and may not sell, transfer or distribute pack- 
ages of cigarettes accompanied by unaffixed stamps. 
NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30164, Revenue and Taxafion Code. 

History 
1. Amendment of secfion and new Note filed 1-16-2002; operafive 2-15-2002 

(Register 2002, No. 3). 

§ 4048. Manner of Affixing Stamps. 

Tax stamps shall be securely affixed to the bottom end of each stan- 
dard package of 20 cigarettes. When affixed to "flats" or "rounds" the 
stamps shall be securely affixed to the lid or top of the individual pack- 
age. Tax stamps shall not be affixed to the carton or larger container of 
cigarettes. 

§ 4049. Adherence of Stamps. 

Tax stamps shall be affixed in such manner as to adhere securely to 
each package of cigarettes. If packages of cigarettes are wrapped in or 
covered by some substance to which the stamps do not readily adhere, 
such wrapper or covering must be roughened or treated so that the stamps 
will adhere securely thereto. 

Article 10. Metering Machines and 
Impressions 

§4051. Metering Machines. 

Only those metering machines as are approved by the board shall be 
employed for affixing meter impressions to packages of cigarettes. A dis- 
tributor shall not affix meter impressions to packages of cigarettes unless 
he has first obtained authorization from the board to employ this method 
of affixation. 
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§ 4052. Metering Machine Requirements. 

A distributor desiring to use a metering machine shall apply to the 
board for authorization. The following terms and conditions are applica- 
ble to the use of metering equipment by a distributor: 

(a) Impressions will be made only by means of machines approved by 
the board and meters registered with the board; 

(b) Only clear and legible imprints will be used on packages of ciga- 
rettes distributed; 

(c) Impressions by a meter registered to the distributor will be made 
only on packages of cigarettes owned by that distributor; 

(d) Only ink approved by the board will be used; 

(e) Each meter will be kept in a safe place when not in use, and will 
be safeguarded when being transported; 

(f) In case of theft, loss or mysterious disappearance of a meter or tam- 
pering therewith, the incident will be immediately reported to the board, 
to proper police authorities, and to the meter manufacturer; 

(g) No meter will be transferred or otherwise disposed of without prior 
written permission of the board; 

(h) No repairs will be made to a meter except by a duly authorized rep- 
resentative of the meter manufacturer and upon prior approval of the 
board; and 

(i) Any meter having a broken seal will be immediately reported to the 
board and to the manufacturer and will not be used by the distributor. 

History 

1 . Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68, 
No. 2). 

2. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

§ 4053. Revocation of Permission. 

If a distributor issues illegible meter impressions or violates any regu- 
lation of the board relative to the use of metering machines, the board 
may revoke its authorization to the distributor to affix meter impressions 
to packages of cigarettes. 

§ 4054. Manner of Affixing Meter Impressions. 

Tax meter impressions shall be clearly imprinted to the bottom end of 
each standard package of 20 cigarettes. Meter impressions shall not be 
imprinted on any package, carton, or container of cigarettes containing 
other than 20 cigarettes. All dies and other equipment must be regularly 
serviced and cleaned according to the instructions issued by the manufac- 
turers of the equipment. 

NOTE; Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30162, 30163 and 30164, Revenue and Taxation Code. 

History 

1. Repealer of former Section 4054 and renumbering former Section 4055 filed 
9-13-61 as an emergency; effective upon filing (Register 61, No. 18). 

2. Certificate of Compliance — Section 1 1422.1, Government Code, filed 1 1-9-61 
(Register 61, No. 22). 

Article 10.5. Purchase of Tax Indicia 

§ 4055. Where Purchased; Distributors' Discount. 

Cigarette tax stamps and meter register settings allowing the imprint- 
ing of meter impressions may be purchased by licensed distributors 
through stamp orders submitted to the board. Orders must include the dis- 
tributor' s account number, distributor's name and address, the quantity 
of stamps for each denomination, order date and the signature of the au- 
thorized individual. The tax stamps and meter register settings may be 
purchased for cash, and when authority has been granted in writing to a 
distributor, the tax stamps and meter register settings may be purchased 
on a deferred payment basis. In either case, a discount as provided by law 
will be allowed to a licensed distributor. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30161, 30162, 30166 and 30167, Revenue and Taxation Code. 

History 

1. New Article 10.5 (#T18 4055 through 4060) filed 9-13-61 as an emergency; 
effective upon filing (Register 61, No. 18). 

2. Certificate of Compliance — Section 1 1422.1, Government Code, filed 1 1-9-61 
(Register 61, No. 22). 



3. Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68, 
No, 2). 

4. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

5. Amendment filed 1-16-2002; operative 2-15-2002 (Register 2002. No. 3). 

6. Amendment of section and NOTi-: filed 2-9-2006; operative 3-1 1-2006 (Regis- 
ter 2006, No. 6). 

§ 4056. Units of Sale; Minimum Sates. 

Cigarette tax stamps designated for packages containing 10 cigarettes, 
20 cigarettes and 25 cigarettes will be sold in rolls containing 1.200 or 
30,000 stamps. Such stamps are sold in full rolls only and the smallest 
sale unit is one roll. The Board, at its discretion, may authorize the use 
of stamps of other denominated values and specifications. 
NOTE; Authority cited: Sections 30451 and 30162, Revenue and Taxation Code. 
Reference: Sections 30161 and 30162, Revenue and Taxation Code. 

History 

1 . New section filed 9-13-61 as an emergency; effective upon filing (Register 61, 
No. 18). 

2. Certificate of Compliance — Section 1 1422.1, Government Code, filed 1 1-9-61 
(Register 61, No. 22). 

3. Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68, 

No. 2). 

4. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

5. Amendment filed 9-6-83; effective thirtieth day thereafter (Register 83, No. 

37). 

6. Amendment of section and Noth filed 1-16-2002; operative 2-15-2002 (Reg- 
ister 2002, No. 3). 

7. Amendment filed 2-9-2006; operative 3-1 1-2006 (Register 2006, No. 6). 
§ 4056.1 . Expiration of Heat-Applied Decal Tax Stamps. 

NOTE: Authority cited: Sections 30162 and 30451, Revenue and Taxation Code. 
Reference: Sections 30161 and 30162, Revenue and Taxation Code; and Section 
6 of Statutes 2004, Chapter 822. 

History 

1. New section filed 12-27-2004 as an emergency; operative 1-1-2005 (Register 
2004, No. 53). A Certificate of Compliance must be transmitted to GAL by 
5-2-2005 or emergency language will be repealed by operation of law on the 
following day. 

2. New secfion refiled 4-29-2005 as an emergency, including amendments; op- 
erafive 4-29-2005 (Register 2005, No. 17). A Certificate of Compliance must 
be transmitted to OAL by 8-29-2005 or emergency language will be repealed 
by operation of law on the following day. 

3. New section, including further amendments, refiled 7-8-2005 as an emergency; 
operafive 7-8-2005 (Register 2005, No. 27). A Certificate of Compliance must 
be transmitted to OAL by 1 1-7-2005 or emergency language will be repealed 
by operation of law on the following day. 

4. Repealed by operation of Government Code section 1 1346.1(g) (Register 2006, 
No. 8). 

§ 4057. Cash Sales of Tax Stamps or Meter Register 
Settings. 

Every distributor desiring to purchase tax stamps or meter register set- 
tings for cash shall file an appHcation to register the individual authorized 
to order cigarette tax stamps, on a form approved by the board. The dis- 
tributor shall identify and authorize in writing on the form the individual 
who may order stamps or meter register settings for this distributor's ac- 
count and include the signature of the individual authorized to submit the 
tax stamp orders. If a distributor wishes to allow multiple individuals to 
submit cigarette tax stamp orders, a separate application is required for 
each individual authorized to order cigarette tax stamps. Orders for 
stamps or meter register setrings shall be made by the distributor on order 
forms approved by the board. The distributor's authorization of such in- 
dividual(s) shall continue in effect until written notice of revocation of 
the authority is delivered to the board by registered mail or until written 
acknowledgment of receipt of the revocation is given by the board. Pay- 
ment must be made for cash purchases at the time the stamps or meter reg- 
ister settings are ordered. The board may require cash, electronic fund 
transfer or certified or cashier's checks in payment of such purchases. 
NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Secfions 30161, 30162 and 30166, Revenue and Taxation Code. 

History 

1 . New secfion filed 9-13-61 as an emergency; effective upon filing (Register 61 , 
No. 18). 

2. Certificateof Compliance— Section 1 1422.1 , Gov. Code, filed 1 1-9-61 (Regis- 
ter 1, No. 22). 
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3. Amendment of section headine, section and NoTi-; filed 1-16-2002; operative 
2-15-2002 (Register 2002, No. 3). 

4. Amendment of section and NoTi-; filed 2-9-2006; operative 3-1 1-2006 (Regis- 
ter 2006, No. 6). 

§ 4058. Application for Credit Purchases. 

Every distributor desiring to purchase tax stamps or meter register set- 
tings on the deferred payment basis shall request the board to set the max- 
imum amount of such purchases the distributor may have unpaid at any 
time and the amount of the required security. 

The board shall set the amounts and notify the distributor by mail of 
the maximum amount of deferred payment purchases that the distributor 
may have unpaid at any time and the amount of the required security. The 
maximum amount of tax stamps or meter register setting purchases for 
which the distributor may defer payment as determined by the board shall 
not exceed twice the distributor's average monthly tax liability, based on 
the distributor's previous six months' experience, or in the case of a dis- 
tributor not previously authorized to make deferred payment purchases 
or a distributor the character of whose business has changed substantial- 
ly, the maximum amount shall not exceed twice the estimated average 
monthly tax liability as determined by the board. 

The distributor shall provide to the board a surety bond or deposit in 
lieu of security in an amount equal to not less than 70 percent of the maxi- 
mum amount, or more than twice the amount, of deferred payment pur- 
chases the distributor may have unpaid at any time as determined by the 
board. 

If the distributor elects, under Section 30168, to make payments on a 
twice-monthly basis, the distributor shall provide to the board a surety 
bond or deposit in lieu of security in an amount equal to not less than 50 
percent of the maximum amount, or more than twice the amount, of def- 
erred payment purchases the distributor may have unpaid at any time as 
determined by the board. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30142, 30162, 30167 and 30168, Revenue and Taxation Code 

History 

1 . Amendment filed 10-31-72; effective thirtieth day thereafter (Register 72, No. 
45). For prior history, see Register 68, No. 13. 

2. Amendment filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

3. Amendment adding last paragraph and amending Note filed 2-9-2006; opera- 
tive 3-11-2006 (Register 2006, No. 6). 

§ 4059. Authorization for Credit Purchases. 

(a) Upon approval of a distributor' s request to purchase tax stamps or 
meter register settings on the deferred payment basts, and receipt of the 
required security, the board shall give written authorization to the distrib- 
utor for the amount of deferred payment purchases the distributor may 
have unpaid at any time. 

(b) Before making deferred payment purchases of tax stamps and me- 
ter register settings, the distributor shall file an application to register the 
person authorized to order cigarette tax stamps on behalf of the distribu- 
tor on a form approved by the board. The distributor shall identify and 
authorize in writing on the form the individual who may order purchases 
of stamps or meter register settings for this distributor's account and in- 
clude the signature of the individual authorized to submit the tax stamp 
orders. If a distributor wishes to allow multiple individuals to submit cig- 
arette tax stamp orders, a separate application form must be submitted for 
each individual. The distributor's authorization of such individual(s) 
shall continue in effect until written notice of revocation of the authority 
is delivered to the board by registered or certified mail or until written ac- 
knowledgment of receipt of the revocation is given by the board. 

(c) Orders for stamps or meter register settings shall be made by the 
distributor on order forms approved by the board. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30162, 30167 and 30169, Revenue and Taxation Code. 

History 

1. New section filed 9-13-61 as an emergency; effective upon filing (Register61, 
No. 18). 

2. Certificate of Compliance— Section 1 1422. 1 , Gov. Code, filed 1 1-9-61 (Regis- 
ter 61, No. 22). 



3. Amendment filed 1-12-68 as an emergency; effective upon filing (Reaister 68, 

No. 2). 

4. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

5. Amendment filed 1-16-2002; operative 2-15-2002 (Register 2002. No. 3). 

6. Amendment of section and NOTi-; filed 2-9-2006; operative 3-1 1-2006 (Regis- 
ter 2006. No. 6). 

§ 4060. Payment for Credit Purchases. 

Payment for all deferred payment purchases of tax stamps or meter 
register settings made during each calendar month must be made to the 
board or the board's designee by the 25th day of the calendar month fol- 
lowing the month in which the purchases were made. Remittance for 
such purchases shall be inade payable to "State Board of Equalization." 
The privilege of making deferred payment purchases shall be suspended 
as long as a delinquent balance is owing therefor. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30162, 30167 and 30168, Revenue and Taxation Code. 

History 

1. Amendment filed 10-10-68: designated effective 11-13-68 (Register 68, No. 
38). For prior history, see Register 68, No. 13. 

2. Amendment of section and Note filed 1-16-2002; operative 2-15-2002 (Reg- 
ister 2002. No. 3). 

3. Amendment of section and Note filed 2-9-2006; operative 3-1 1-2006 (Regis- 
ter 2006, No. 6). 



Article 11. 



Refunds for Stamps and Meter 
Impressions 



§ 4061 . Unused Stamps and Unused Meter Settings. 

(a) The board will refund or credit to a distributor the denominated val- 
ue, less the purchase discount, of any identifiable unused stamps which 
are returned to the board. The board will refund or credit to a distributor 
the denominated value, less the purchase discount, of any verifiable me- 
ter setting remaining on a meter when the meter is returned to the bank 
for cancellation of the meter setting. A claim for refund or credit must be 
made on Board of EquaUzation Form BOE-1024 entitled "Claim For Re- 
fund For California Cigarette Tax Stamps" and filed with the board, pro- 
viding the following information: distributor's name, account number, 
address, telephone number, date, district office, number and type of ciga- 
rette tax stamps being claimed for refund, amount of claim for each type 
of cigarette tax stamp being claimed for refund, total amount of claim less 
discount of .0085, and reason for claim. The form further requires ac- 
knowledgement by a board representative and his or her supervisor of re- 
ceipt of the cigarette tax stamps being claimed for refund and certifica- 
tion by a board representative of the receipt and destrucdon of the 
cigarette tax stamps being claimed for refund. 

(b) "Unused stamp" means a tax stamp on a tax stamp roll or on a pack- 
age of cigarettes which is not yet distributed and includes only those 
stamps on which 4 of the 5 characters of the stamp's serial number can 
be identified. If fewer than 4 characters in the stamp's serial number can 
be identified, the distributor shall provide evidence concerning the re- 
mainder of the tax stamp to show that the remainder of the stamp is not 
affixed to a package of cigarettes that has been distributed. Such proof 
may include, but is not limited to, the paper from the stamp roll or pack- 
age of cigarettes to which the remainder of the stamp is affixed. If the 
stamp is of a design generated by a technology capable of being read by 
a scanning or similar device, a majority of the stamp must be present and 
should be able to be read by a scanning or similar device in accordance 
with Section 30162. Alternatively, as evidence of unused stamps, a dis- 
tributor may return damaged stamps in such a form that aboard represen- 
tative is otherwise able to verify authenticity and that the stamps have not 
been used. 

(c) If the refund or credit is for tax stamps that are affixed to packages 
of cigarettes, an authorized board employee, upon verification that the re- 
fund or credit is due, shall ensure that the distributor obliterated the stamp 
with the use of a permanent marker. 

(d) If the refund or credit is for tax stamps remaining on a roll, upon 
verification that the refund or credit is due, the roll shall be returned to 
the board for destruction. 



Page 206.2 



Register 2006, No. 8; 2-24-2006 



Title 18 



State Board of Equalization — Business Taxes 



§ 4063.5 



NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30162 and 30176, Revenue and Taxation Code. 

History 

1. Amendment filed 8-3-60 as an emergency; effective upon filing (Register 60, 
No. 17). 

2. Certificate of Compliance — Government Code Section 1 1422.1 , filed 9-14-60 
(Register60, No. 20). 

3. Amendment filed 9-31-61 as an emergency; effective upon filing (Reeister 61, 
No. 18). 

4. Certificate of Compliance — Section 1 1422.1, Gov. Code, filed 11-9-61 (Regis- 
ter 61, No. 22). 

5. Amendment filed 1-12-68 as an emergency; effective upon filing (Reaister 68, 
No. 2). 

6. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

7. Redesignation and amendment of former section as subsection (a) and new sub- 
sections (b)-(d) filed 5-13-2002; operative 6-12-2002 (Register 2002, No. 
20). 

8. Amendment of subsection (b) and Notc filed 2-9-2006; operative 3-1 1-2006 
(Register 2006, No. 6). 

§ 4062. Destroyed Stamps and Meters. 

The board will refund or credit to a distributor the denominated value, 
less the purchase discount, of any stamps, or unused meter register set- 
tings, when the stamps or the meter have been destroyed by fire, flood or 
other casualty prior to the affixation of the tax stamps or meter impres- 
sions to packages of cigarettes. The distributor must establish by clear 
and convincing evidence that the stamps or meter were destroyed by fire, 
flood or other casualty and the denominated value of the stamps or re- 
maining meter register balance. Theft or mysterious disappearance of un- 
affixed stamps or of a meter shall not constitute a casualty for which re- 
fund or credit will be given. 

NOTE: Authority cited: Secfions 30451 and 30176, Revenue and Taxation Code. 
Reference: Secdon 30176, Revenue and Taxation Code. 

History 

1 . New section filed 1-12-68 as an emergency; effective upon filing (Register 68, 

No. 2). 

2. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

3. Amendment of section and Notk filed 1-16-2002; operative 2-15-2002 (Reg- 
ister 2002, No. 3). 

§ 4063. Destroyed Cigarettes. 

The board will refund or credit to a distributor the denominated value, 
less the purchase discount, of stamps or meter impressions affixed to 
packages of cigarettes which have been destroyed by fire, flood or other 
casualty, prior to distribution. The distributor must establish by clear and 
convincing evidence that the cigarettes were destroyed by fire, flood or 
other casualty prior to distribution and the denominated value of the af- 



fixed tax stamps or meter impressions. The theft or mysterious disappear- 
ance of packages of cigarettes shall not constitute a casualty for which 
refund or credit will be given. 

NOTE; Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30177, Revenue and Taxation Code. 

History 

1. Amendment filed 8-3-60 as an emergency; effective upon filing (Register 60, 
No. 17). 

2. Certificate of Compliance — Government Code Secfion 11422.1, filed 9-14-60 
(Register 60, No. 20). 

3. Amendment filed 9-13-61 as an emergency; effective upon filing (Register 61 , 
No. 18). 

4.CertificateofCompliance— Section 11 422.1, Gov. Code, filed 1 1-9-61 (Regis- 
ter 61, No. 22). 

5. Amendment filed 1-12-68 as an emergency; effective upon filing (Register 68, 
No. 2). 

6. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

7. Amendment filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

§ 4063.5. Exported Tax-Paid Tobacco Products. 

The board will refund or credit to a distributor the tax paid on tobacco 
products which are: 

(a) Shipped to a point outside this state, pursuant to a contract of sale, 
by delivery by the distributor to such point by means of: 

(1) facilities operated by the distributor; 

(2) delivery by the distributor to a carrier for shipment to a consignee 
at such point, or 

(3) delivery by the distributor to a customs broker or forwarding agent 
for shipment outside this state. 

(b) Sold to a foreign purchaser for shipment abroad and delivered to 
a ship, airplane, or other conveyance furnished by the purchaser for the 
purpose of carrying the cigarettes or tobacco products abroad and actual- 
ly carried to a foreign destination. 

(c) Sold for use solely outside this state and delivered to a forwarding 
agent, export packer, or other person engaged in the business of prepar- 
ing goods for export or arranging for their exportation, and actually deliv- 
ered to a port outside the continental limits of the United States. 

The distributor must file the claim for refund on Board of Equalization 
Form BOE-1024-T entitled "Claim for Refund — Exported Tax-Period 
Tobacco Products" and provide copies of documentation to support pay- 
ment of taxes, as well as bills of lading or other documentary evidence 
of the delivery of the tobacco products to a carrier, customs broker or for- 
warding agent for shipments outside this state. The original documents 
must be retained by the distributor for inspection by employees of the 
board. In the case of tobacco products for foreign export, copies of United 
States Customs shipper's export declarations filed with the Collector for 
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Customs or other documentary evidence of export must be obtained and 
retained. No refund or credit will be given if tiie tobacco products are di- 
verted in transit or for any reason are not actually delivered outside the 
state pursuant to the contract of sale or are not shipped abroad by a foreign 
purchaser. Any application for refund or credit based upon the exporta- 
tion of tax-paid tobacco products from this state shall be filed with the 
board within three months after the close of the calendar month in which 
the tobacco products are exported. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30176.1. 30178.1, 30178.2 and 30179.1, Revenue and Taxation Code. 

History 
1. New section filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

§ 4064. Claim Forms. 

A claim for refund or credit made pursuant to Sections 4061, 4062, 
4063 or 4063.5 must be made on a form prescribed by and filed with the 
board. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30176, 30176.1 and 30177, Revenue and Taxation Code. 

History 

1 . New section filed 1-12-68 as an emergency; effecdve upon filing (Register 68, 

No. 2). 

2. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

3. Amendment of section and Notp; filed 1-16-2002; operative 2-15-2002 (Reg- 
ister 2002, No. 3). 

§ 4065. Unsalable Cigarettes. 

The board will refund or credit to a distributor the denominated value, 
less the purchase discount, of identifiable stamps or meter impressions 
affixed to packages of cigarettes which have become unfit for use or un- 
salable before distribution, or after distribution if the cigarettes have been 
returned for credit or have been replaced and proof is submitted to the 
board showing that the cigarettes have not been used for smoking in Cali- 
fornia. Claim for refund or credit must be made on a form prescribed by 
the board and shall be accompanied by a properly executed receipt and 
a copy of the credit memorandum of the manufacturer for returned stock, 
or by proof of destruction of the cigarettes with the tax stamps or meter 
impressions thereon in the presence of an employee of the board autho- 
rized to witness the destruction. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30177, Revenue and Taxation Code. 

History 

1 . Renumbering from Section 4062 and amendment filed 1-1 2-68 as an emergen- 
cy; effective upon filing (Register 68, No. 2).For prior history, see Register 61 , 

No. 22. 

2. Certificate of Compliance— Section 1 1422.1, Govt. Code, filed 3-27-68 (Reg- 
ister 68, No. 13). 

3. Amendment of section heading and section filed 1-16-2002; operative 
2-15-2002 (Register 2002, No. 3). 

§ 4066. Stolen Indicia. 

Refund or credit will not be given for stamps, meter settings or meter 
impressions which are lost through theft or mysterious disappearance of 
any unaffixed stamps, any meter, or any packages of cigarettes to which 
stamps or meter impressions have been affixed. If identifiable stamps, 
meter settings or meter impressions which have been lost through theft 
or mysterious disappearance are later recovered, credit or refund may be 
given under Sections 4061 or 4065. 
NOTE: Authority cited: Section 30451, Revenue and Taxation Code. 

History 

1 . New section filed 1-12-68 as an emergency; effective upon filing (Register 63, 

No. 2). 

2. Certificate of Compliance— Section 1 1422.1, Govt. Code, filed 3-27-68 (Reg- 
ister 68, No. 13). 

§ 4067. Provisions Limited to Distributors. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30176, 30177, Revenue and Taxation Code. 

History 
1. Amendment filed 9-13-61 as an emergency; effective upon filing (Register61, 
No. 18). 



2. Certificate of compliance— SecUon 1 1422.1, Gov. Code, filed 1 1-9-61 (Regis- 
ter 61, No. 22). 

3. Renumbered from Section 4064 and filed 1-12-68 as an emergency; effective 
upon filing (Register 68, No. 2). 

4. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

5. Repealer filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 



Article 12. Refunds of Affixation Costs 

§ 4071 . Necessary Costs. 

History 

1 . Repealer of Sections 407 1 , 4072 and 4073 filed 8-3-60 as an emergency; effec- 
tive upon filing (Register 60, No. 17). 

2. Certificate of Compliance — Government Code Section 1 1422.1, filed 9-14-60 
(Register 60. No. 20). 



Article 13. Particular Transactions 

§ 4076. Sales by Manufacturers. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30103, Revenue and Taxafion Code. 

History 
1. Amendment filed 9-13-61 as an emergency; effective upon filing (Register 61, 
No. 18). 

2.CertificateofCompliance— Section 11422.1, Gov. Code, filed 11-9-61 (Regis- 
ter 61, No. 22). 

3. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, NO. 30). 

§ 4077. Sales to the United States. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30102, Revenue and Taxation Code. 

History 

1 . Amendment filed 1-12-68 as an emergency; effecdve upon filing (Register 68, 
No. 2). For prior history, see Register 61, No. 22. 

2. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

3. Repealer filed 12-26-75; effective thirtieth day thereafter. NOTE: Filing desig- 
nates 1-1-76 as effective date (Register 75, No. 52). 

4. New section filed 8-20-76; effective thirtieth day thereafter (Register 76, No. 

34). 

5. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 4078. Sales to the State. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30008, 30105.5, Revenue and Taxation Code. 

History 
1. Amendment filed 9-13-61 as an emergency; designated effective 9-15-61 
(Register 61, No. 18). 

2.CertificateofCompliance— Section 11422.1, Gov. Code, filed 11-9-61 (Regis- 
ter 61, No. 22). 

3. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 4079. In Bond Federal Tax-Free Cigarettes. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Article 1, Section 8, Clause 3, United States Constitution. 

History 

1 . Amendment filed 8-3-60 as an emergency; effective upon filing (Register 60, 
No. 17). 

2. Certificate of Compliance — Government Code Section 1 1 422.1 , filed 9-14-60 
(Register 60, No. 20). 

3. Repealer filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

§ 4080. Interstate and Foreign Commerce. 

The tax does not apply to sales of cigarettes or tobacco products which 
are: 

(a) Shipped to a point outside this State, pursuant to a contract of sale, 
by delivery by the seller to such point by means of: 

( 1 ) Facilities operated by the seller; 

(2) Delivery by the seller to a carrier for shipment to a consignee at 
such point, or 

(3) Delivery by the seller to a customs broker or forwarding agent for 
shipment outside this State. 

(b) Sold to a foreign purchaser for shipment abroad and delivered to 
a ship, airplane, or other conveyance furnished by the purchaser for the 
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purpose of carrying the cigarettes or tobacco products abroad and actual- 
ly carried to a foreign destination. 

(c) Sold for use solely outside this State and delivered to a forwarding 
agent, export packer, or other person engaged in the business of prepar- 
ing goods for export or arranging for their exportation, and actually deliv- 
ered to a port outside the continental limits of the United States. 

Bills of lading or other documentary evidence of the delivery of the 
cigarettes or tobacco products to a carrier, customs broker or forwarding 
agent for shipments outside the State must be retained by the distributor 
for inspection by employees of the board. In the case of cigarettes or to- 
bacco products for foreign export, copies of United States customs ship- 
pers' export declaration filed with the Collector of Customs or other doc- 
umentary evidence of export must be obtained and retained. The tax 
applies to the transaction if the cigarettes or tobacco products are diverted 
in transit or for any reason are not actually delivered outside the State pur- 
suant to the contract of sale or are not shipped abroad by a foreign pur- 
chaser, regardless of documentary evidence held by the distributor. 
NOTE; Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30008, Revenue and Taxation Code. 

History 
1. Amendment of section and new Note filed 1-16-2002; operative 2-15-2002 

(Register 2002, No. 3). 

§ 4081 . Sample Cigarettes and Tobacco Products. 

The giving away in this state of untaxed cigarettes or tobacco products 
as samples is a taxable distribution. 

Manufacturers' agents or representatives may for advertising pur- 
poses, as permitted by state law and the terms of the November 23, 1998 
Master Settlement Agreements with the state which are applicable to the 
signatories to those Agreements, distribute to consumers packages of 
cigarettes without stamps or meter impressions affixed to the packages 
or untaxed tobacco products. However, the manufacturer giving away 
such sample cigarettes or tobacco products must report the distribution 
on its monthly report or return and pay the tax due. Each package of such 
samples shall have imprinted on it: "Not for sale. Applicable state tax has 
been paid." and each package of sample tobacco products shall be clearly 
marked as a sample. 

Cigarette manufacturers shall notify the board in writing in advance 
of the sampling, giving information as to the approximate date or dates, 
location or locations, brand, and method of distribution. 
NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30005, 30005.5, 30008 and 30009, Revenue and Taxation Code. 

History 

1. Amendment filed 4-14-72; effective thirtieth day thereafter (Register 72, No. 
16). For prior history. See Register 68, No. 13. 

2. Amendment of section heading, section and new Note filed 1-16-2002; opera- 
tive 2-15-2002 (Register 2002, No. 3). 

§ 4082. Cigarettes for Hospitalized Veterans. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Secdons 30102.5 and 30105.5, Revenue and Taxation Code. 

History 

1. New section filed 9-13-61 as an emergency; designated effective 9-15-61 
(Register 61, No. 18). 

2. Certificate of Compliance— Section 1 1422. 1 , Gov. Code, filed 1 1-9-61 (Regis- 
ter 61, No. 22). 

3. Repealer filed 1-16-2002; operative 2-15-2002 (Register 2002, No. 3). 

Article 14. Transactions Without Stamps or 
l\/leter Impressions 

§ 4086. Distribution from U. S. Government Bonded 
Premises. 

History 

1 . Repealer filed 8-3-60 as an emergency; effective upon filing. (Register 60, No. 
17). 

2. Certificate of Compliance — Government Code Section 1 1422.1, filed 9-14-60 
(Register 60, No. 20). 



Article 15. Vending Machines 

§ 4089. Statement of Operator. 

A statement in substantially the following form must be affixed by the 
operator thereof upon each cigarette vending machine in a conspicuous 
place: 

"This vending machine is operated by 

Name of Operator 

Place of Business of Operator 

who holds Permit No. , issued pursuant to the Sales and 

Use Tax Law." 



Article 16. Payment by Consumer or User 

§ 4091 . Payment by Consumer. 

(a) Each consumer or user of cigarettes or tobacco products subject to 
the tax, resulting from the consumer having: 

(1) purchased cigarettes or tobacco products in any quantity, when 
such cigarettes or tobacco products are shipped to the consumer from out 
of state, 

(2) personally transported or brought into the state untaxed cigarettes 
in quantities of more than 400 cigarettes in a single lot for his or her own 
use or consumption, or 

(3) obtained more than 400 untaxed cigarettes at one time from a feder- 
al instrumentality listed in Revenue and Taxation Code section 30102 
must pay the tax either to the licensed or registered distributor under the 
Cigarette and Tobacco Products Tax Law from whom the cigarettes or 
tobacco products were purchased, or directly to the board if the person 
from whom the cigarettes or tobacco products were purchased is not a li- 
censed or registered distributor. A person who pays the tax directly to the 
Board must file a certified Board of Equalization Form BOE-501-CI en- 
titled "Cigarette and Tobacco Products Excise Tax Return," and report 
the brand name, seller's name, seller's internet address or phone number, 
date received, and number of cartons or type and cost of tobacco products 
received. 

(b) Consumers or users will be liable for payment of the tax to the 
board unless receipts as provided by regulation 4092 are obtained for 
payment of the tax to the distributor. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Sections 30005, 30005.5, 30106, 30107 and 30108, Revenue and Taxation Code. 

History 

1 . Amendment filed 1 1-10-70; effective thirtieth day thereafter (Register 70, No. 
46). For prior history see Register 68, No. 38. 

2. Amendment of section and Note filed 1-16-2002; operative 2-15-2002 (Reg- 
ister 2002, No. 3). 

§ 4092. Receipts for Tax Paid to Distributors. 

Every distributor required to collect the tax under Revenue and Taxa- 
tion Code Section 30108 must give a receipt to each purchaser for the 
amount of tax collected. The receipt need not be in any particular form 
but must show the following: 

(a) The name and place of business of the distributor making the sale 
or accepting the order for cigarettes or tobacco products; 

(b) The license number or registration number of the distributor; 

(c) The name and address of the purchaser; 

(d) The number of cigarettes or type, quantity, and wholesale cost of 
all tobacco products purchased; 

(e) The date the cigarettes or tobacco products were purchased; and 

(f) The amount of tax collected by the distributor or statement indicat- 
ing that the tobacco products tax has been paid. 

A sales invoice containing the data required above, together with evi- 
dence of payment thereof, will constitute a receipt. 
NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30108, Revenue and Taxation Code. 
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History 
1. Amendment of section and new Noti-; fded 1-16-2002; operative 2-15-2002 
(Register2002, No. 3). 



Article 17. Interest and Penalties 

§ 4096. Table of Applicable Sections. 

Note: Authority cited: Section 30451. Revenue and Taxation Code. 

History 

1 . Amendment filed 9-1 3-61 as an emergency; effective upon filing (Register 6 1 , 
No. 18). 

2. Certificate of Compliance— Section 1 1422. 1, Gov. Code, filed 1 1-9-61 (Regis- 
ter 61, No. 22). 

3. Repealer of Article 17 (Secfion 4096) filed 1-12-68 as an emergency; effecUve 
upon filing (Register 68, No. 2). 

4. Certificate of Compliance filed 3-27-68 (Register 68, No. 13). 

§ 4098. Relief from Liability. 

(a) In General. A person may be relieved from the liability for the pay- 
ment of cigarette and tobacco products taxes, including any penalties and 
interest added to those taxes, when that liability resulted from the failure 
to make a timely return or a payment and such failure was found by the 
board to be due to reasonable reliance on: 

( 1 ) Written advice given by the board under the conditions set forth in 
subdivision (b) below; or 

(2) Written advice in the form of an annotation or legal ruling of coun- 
sel under the conditions set forth in subdivision (d) below; or 

(3) Written advice given by the board in a prior audit of that person un- 
der the conditions set forth in subdivision (c) below. As used in this regu- 
lation, the term "prior audit" means any audit conducted prior to the cur- 
rent examination where the issue in question was examined. 

Written advice from the board may only be relied upon by the person 
to whom it was originally issued or a legal or statutory successor to that 
person. Written advice from the board which was received during a prior 
audit of the person under the conditions set forth in subdivision (c) below, 
may be relied upon by the person audited or by a legal or statutory succes- 
sor to that person. 

The term "written advice" includes advice that was incorrect at the 
time it was issued as well as advice that was correct at the time it was is- 
sued, but, subsequent to issuance, was invalidated by a change in statuto- 
ry or constitutional law, by a change in board regulations, or by a final 
decision of a court of competent jurisdiction. Prior written advice may 
not be relied upon subsequent to: ( 1 ) the effective date of a change in stat- 
utory or constitutional law and board regulations or the date of final deci- 
sion of a court of competent jurisdiction regardless that the board did not 
provide notice of such action; or (2) the person receiving a subsequent 
writing notifying the person that the advice was not valid at the time it 
was issued or was subsequently rendered invalid. As generally used in 
this regulation, the term "written advice" includes both written advice 
provided in a written communication under subdivision (b) below and 
written advice provided in a prior audit of the person under subdivision 
(c) below. 

(b) Advice Provided in a Written Communication. Advice from the 
board provided to the person in a written communication must have been 
in response to a specific written inquiry from the person seeking relief 
from liability, or from his or her representative. To be considered a spe- 
cific written inquiry for purposes of this regulation, representatives must 
identify the specific person for whom the advice is requested. Such inqui- 
ry must have set forth and fully described the facts and circumstances of 
the activity or transactions for which the advice was requested. 

(c) Written Advice Provided in a Prior Audit. Presentation of the per- 
son's books and records for examination by an auditor shall be deemed 
to be written request for the audit report. If a prior audit report of the per- 
son requesting relief contains written evidence which demonstrates that 
the issue in question was examined, either in a sample or census (actual) 
review, such evidence will be considered "written advice from the board" 
for purposes of this regulation. A census (actual) review, as opposed to 



a sample review, involves examination of 100% of the person's transac- 
tions pertaining to the issue in question. For written advice contained in 
a prior audit of the person to apply to the person's activity or transaction 
in question, the facts and conditions relating to the activity or transaction 
must not have changed from those which occurred during the period of 
operation in the prior audit. Audit comments, schedules, and other writ- 
ings prepared by the board that become part of the audit work papers 
which reflect that the activity or transaction in question was properly re- 
ported and no amount was due are sufficient for a finding for relief from 
hability. unless it can be shown that the person seeking relief knew such 
advice was erroneous. 

(d) Annotations and Legal Rulings of Counsel. Advice from the board 
provided to the person in the form of an annotation or legal ruling of 
counsel shall constitute written advice only if: 

( 1 ) The underlying legal ruling of counsel involving the fact pattern 
at issue is addressed to the person or to his or her representative under the 
conditions set forth in subdivision (b) above; or 

(2) The annotation or legal ailing of counsel is provided to the person 
or his or her representative by the board within the body of a written corn- 
munication and involves the same fact pattern as that presented in the 
subject annotation or legal ruling of counsel. 

(e) Trade or Industry Associadons. A trade or industry association re- 
questing advice on behalf of its member(s) must identify and include the 
specific member names(s) for whom the advice is requested for relief 
from liability under this regulation. 

NOTE: Authority cited: Section 30451, Revenue and Taxation Code. Reference: 
Section 30284, Revenue and Taxation Code. 

History 
1. New section filed 1-16-2002; operafive 2-15-2002 (Register 2002, No. 3). 

Article 18. ]\/liscellaneous 

§ 4099. Affixing of Stamps or Meter Impressions 
Out-of-state. 

Any person who maintains a place of business in the United States and 
distributes cigarettes in this State may obtain a distributor's license and, 
when authorized in writing, may affix stamps or meter impressions to 
packages of cigarettes at such place of business before the cigarettes are 
brought to this State. 

§ 4100. Purchases of Cigarettes by a Retailer. 

History 

1. New section filed 10-10-68; designated effecfive 1 1-13-68 (Register 68, No. 
38). 

2. Repealer filed 7-20-82; effecfive thirtieth day thereafter (Register 82, No. 30). 

§ 41 01 . Cigarette Transporter's Permit. 

History 

1. New secfion filed 10-10-68; designated effective 1 1-13-68 (Register 68, No. 
38). 

2. Repealer filed 7-20-82; effecfive thirtieth day thereafter (Register 82, No. 30). 

§4102. Application Form. 

History 

1 . New section filed 10-10-68; designated effective 1 1-13-68 (Register 68, No. 
38). 

2. Repealer filed 7-20-82; effective thirtieth day thereafter (Register 82, No. 30). 

§ 4103. Invoices, Bills of Lading or Delivery Tickets. 

History 

1. New secfion filed 10-10-68; designated effective 1 1-13-68 (Register 68, No. 
38). 

2. Repealer filed 7-20-82; effecfive thirtieth day thereafter (Register 82, No. 30). 

§ 41 05. Relief from Liability. 

A person may be relieved from the liability for the payment of the Cig- 
arette and Tobacco Products Tax, including any penalties and interest 
added to the tax, when that liability resulted from the failure to make a 
timely return or a payment and such failure was found by the board to be 
due to reasonable reliance on v*/ritten advice given by the board as de- 
scribed in California Code of Regulations, Title 1 8, Section 49U2. 
NOTE; Authority cited: Section 30451. Revenue and Taxafion Code. Reference: 
Section 30284, Revenue and Taxafion Code. 



Page 206.5 



Register 2007, No. 12; 3-23-2007 



§4500 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



History 

New section filed 4-28-2003; operative 5-28-2003 (Register 2003, No. 18). 



Chapter 9.5. Cigarette and Tobacco 
Products Licensing Act of 2003 



Article 1. Definitions and Citations 



§ 4500. Definitions. 

In addition to the definitions in Business and Professions Code section 
2297 1 . the following definitions shall apply to this chapter: 

(a) "Act" means the Cigarette and Tobacco Products Licensing Act of 
2003, set forth in division 8.6 of the Business and Professions Code. 

(b) "Appeals Division staff means an employee or employees of the 
State Board of Equalization assigned to the Appeals Division of the Legal 
Department. 

(c) "Applicant" means a retailer, wholesaler, distributor, importer or 
manufacturer who has applied for a license pursuant to the Act, and, if 
the retailer, wholesaler, distributor, importer or manufacturer is not an in- 
dividual, the term includes any person controlling such entity. 

(d) "Arm's length transaction" means a sale in good faith and for valu- 
able consideration that reflects the fair market value in the open market 
between two informed and willing parties, neither under any compulsion 
to participate in the transaction. 

(e) "Board" means the Board Members of the State Board of Equaliza- 
tion meeting as a body or the agency created by article XIH, section 9, 
of the California Constitution, as the context indicates. 

(f) "Board Proceedings Division staff means an employee or em- 
ployees of the State Board of Equalization assigned to the Board Pro- 
ceedings Division of the Legal Department. 

(g) "Business" means a business operated by a licensee and/or the 
property upon which or location at which such licensed business is oper- 
ated. 

(h) "Citation" means a civil notice of violation(s) or a criminal misde- 
meanor notice to appear. 

(i) "Control" or "controlling" means control or controlling as defined 
in Business and Professions Code section 22971, subdivision (p). 

(j) "Conviction" means a judgment of guilt of a criminal offense. 

(k) "Excise Taxes Division staff means an employee or employees of 
the State Board of Equalization assigned to the Excise Taxes Division of 
the Property and Special Taxes Department. 

(/) "Finding" or "Findings" means a determination that a violation of 
the Act has occurred. This can occur by default if no appeal is made from 
a Notice of Violation or Warning Notice, or by a final decision made pur- 
suant to Regulations 4700, 4701, or 4702. 

(m) "Fine" means any fine imposed by the Board pursuant to the Act. 

(n) "Investigations Division staff means an employee or employees 
of the State Board of Equalization assigned to the Investigations Division 
of the Legal Department. 

(o) "Licensee" means a licensee as defined in Business and Profes- 
sions Code section 22971, subdivision (j). 

(p) "License subject to a civil or criminal citation" means a license as 
to which a citation has been issued but no final determination of violation 
has yet been entered into the licensee' s or unlicensed person' s permanent 
record. 

(q) "Notice of ViolaUon" means the document sent to a licensee or un- 
licensed person referring to the citation issued, the charged violafion(s), 
the penalty or penalfies to be imposed, and the Ucensee's or unlicensed 
person's appeal rights. 

(r) "Offense" means a criminal conviction of violations of the Act and/ 
or civil findings of violations of the Act. 

(s) "Person" means a person as defined in Revenue and Taxation Code 
section 30010. 



(t) "Regulation" means a section of tiUe 18 of the California Code of 
Regulations. 

(u) "Unlicensed Person" means any person not holding a valid license 
issued by the Board pursuant to the Act. 

(v) "Warning Notice" means the document advising a licensee or unli- 
censed person that the stated violation(s) of the Act will be entered into 
the licensee's or unlicensed person's permanent record as a first offense 
and that future violations will result in civil penalties. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22970, 2297 1 , 22974.5, 22978.7 and 22979.7. Business and Profes- 
sions Code; and Section 2297 l(n). Revenue and Taxation Code. 

History 
1. New chapter 9.5 (articles 1-6, sections 4500-4703), article 1 (sections 

4500-4501 ) and section filed 3-22-2007; operative 4-21-2007 (Register 2007, 

No. 12). 

§4501. Citations. 

(a) Issuance of a Civil or Criminal Citation. 

The Investigations Division may issue a citation to a licensee or unli- 
censed person if the licensee or unlicensed person is determined to be in 
violation of any provision of the Act. 

(b) Contents and Service of a Civil Citation. 

The citation shall be in writing and-shall describe the nature and facts 
of the violation, including a reference to the statute(s) violated. The cita- 
tion shall state that the Board will mail a notice regarding the citation and 
information about any penalties, if applicable, and appeal rights. The 
citation shall be placed in a sealed envelope, with postage paid, addressed 
to the owner of record at the owner's last known address as it appears in 
the records of the Board. The giving of notice shall be deemed complete 
at the time of deposit of the notice at a United States Post Office, mailbox, 
sub-post office, substation, mail chute, or other facility regularly main- 
tained or provided by the United States Postal Service, without extension 
of time for any reason. In lieu of mailing, notice may be served personally 
by delivery to the person to be served and service shall be deemed com- 
plete at the time of such delivery. Personal delivery to a corporation may 
be made by delivery of a notice to any person designated to be served for 
the corporation with summons and complaint in a civil action, pursuant 
to the Code of Civil Procedure. 

(c) Contents and Service of a Criminal Citation. 

A criminal citation shall state the appearance date and the appropriate 
jurisdiction. The citation shall be served in accordance with Penal Code 
section 853.6. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22973(a)(5), 22974, 22974.3, 22974.4, 22974.5, 22974.7. 22974.8. 
22978.1, 22978.2. 22978.4, 22978.5, 22978.6, 22978.7, 22979, 22979.4. 22979.5. 
22979.6, 22979.7, 22980, 22980.1, 22980.2. 22980.3 and 22981, Business and 
Professions Code; and Section 853.6, Penal Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 



Article 2. Licenses — Issuance, Transfer 
and Denial 



§ 4502. Denial of License. 

A new license shall not be issued to an applicant when any of the fol- 
lowing apply: (1) a license subject to civil or criminal citation has been 
issued for the same location; (2) a license for the same location is sus- 
pended; (3) a license for the same location has been revoked any time 
within the preceding five years; or (4) any person controlhng the appli- 
cant has been convicted of a felony pursuant to Revenue and Taxation 
Code section 30473 or 30480. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22971, 22973.1, 22977.2 and 22979, Business and Professions 
Code. 

History 
1. New article 2 (sections 4502-4509) and section filed 3-22-2007; operative 

4-21-2007 (Register 2007, No. 12). 
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§ 4503. Issuance of License — Transfer of Business. 

Notwithstanding the provisions of Regulation 4502 and if all other 
statutory requirements are met, a new license will be issued for a business 
with a license subject to a civil or criminal citation, if the applicant ac- 
quired the business pursuant to an arm's length transaction after the 
violations contained in the citation were committed. 
NOTK; Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22973.1, 22977.2 and 22979, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4504. Determination of Arm's Length Transaction. 

The Excise Taxes Division shall determine whether the transfer of a 
business was pursuant to an arm's length transaction, utilizing the criteria 
set forth in Regulations 4505 and 4506. 

NOTH: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22973.1, 22977.2 and 22979, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4505. Transfers or Sales Between Related Parties. 

(a) Presumption — Not Arm's Length. When a violation or violations 
of the Act have occurred at a licensed location, the sale of the business 
between and among relatives (by blood or marriage, which relationships 
include, but are not limited to, spouses, parents, children and siblings), 
a partnership and its partners, a limited liability company or association 
and its members, a corporation and its shareholders, and persons and en- 
tities under their control, is presumed to be a sale for the primary purpose 
of avoiding the effects of violations of the Act and not at arm's length. 

(b) This presumption may be rebutted only by clear and convincing ev- 
idence to the contrary. 

(c) The purchaser has the burden of proving that the transaction was 
an arm's length transaction. 

NOTE: Authority cited: Section 22971.2. Business and Professions Code. Refer- 
ence: Sections 22973.1, 22977.2 and 22979, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4506. Evidence of a Non-Arm's Length Transaction. 

Evidence that a sale is a non-arm's length transaction, includes, but 
is not limited to, the following: 

(a) Inadequate consideration was paid for the assets of the prior licens- 
ee (former owner). 

(b) No bill of sale, sales contract or escrow account was prepared or 
executed for the sale of the business. 

(c) The former owner holds an equity interest in the inventory of prod- 
ucts for sale, fixtures or equipment. 

(d) The purchaser was or is an employee, co-owner or independent 
contractor with the former owner. 

(e) The ownership of the real property at which the business is located, 
or a master leasehold interest therein, remains with the former owner, 
with no lease, sublease or lease assignment having been executed with 
the purchaser providing for the payment of reasonable rentals, subren- 
tals, or other consideration to the former owner. 

(f) The business license for the business remains in the name of the for- 
mer owner. 

(g) The purchaser holds itself out as being the same business as that 
operated by the former owner or as being affiliated with the former owner 
in the business; and the former owner: 

(1) Is present at the business on a regular basis; 

(2) Continues to contract with suppliers to purchase products for use 
at the business; 

(3) Assumes personal liability for services, supplies or inventory for 
the business; 

(4) Continues to sign checks on one or more of the business 's bank ac- 
counts; or 

(5) Maintains the authority to hire and fire business employees. 



NOTE: Authority cited: Section 22971 .2, Business and Professions Code. Refer- 
ence: Sections 22973.1, 22977.2 and 22979, Business and Professions Code. 

History 

1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4507. Request for Information and Records. 

When a business' s license is suspended, revoked, or is subject to civil 
or criminal citation, then the parties to a proposed or completed transfer 
or sale of the business must, at the Board's request, provide all relevant 
information on the transfer or sale to the Excise Taxes Division, includ- 
ing, but not limited to, the purchase agreement, all escrow documents and 
proof of payment or tender of the purchase consideration. 
Note: Authority cited: Secfion 22971.2. Business and Professions Code. Refer- 
ence: Sections 22973.1, 22977.2 and 22979, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4508. Appeal — Denial of License. 

(a) If the Excise Taxes Division determines that a new licen.se should 
not be issued pursuant to Regulation 4503, then it shall notify the appli- 
cant of such determination and deny the application for issuance of a new 
license for the applicant's business. The applicant may petition for a re- 
determination within 30 days from the date notice of the denial is mailed 
or personally delivered to the applicant. The denial of the application 
shall become final if a petition for redetermination is not filed before the 
expirafion of the 30-day period. 

(b) Every pefiUon for redetermination shall be in writing and shall state 
the specific grounds upon which the petifion is founded. 

(c) The Board shall reconsider the determinafion of the Excise Taxes 
Division pursuant to its administrative appeals process set forth in Regu- 
lafion 5023 and shall grant the applicant an oral hearing if Umely re- 
quested within 30 days of the date the Decision and Recommendation is- 
sued by the Appeals Division is mailed to the applicant. Any Board 
hearing will be governed by the rules set forth in Regulations 5070, 5072 
though 5075, 5076, 5077 through 5082, and 5083 through 5087. 

(d) The order or decision of the Board upon a pefifion for redetermina- 
tion becomes final 30 days after the date notice thereof is mailed to the 
applicant, except as provided in Regulation 5082. 

(e) Any notice required by this section shall be placed in a sealed enve- 
lope, with postage paid, addressed to the applicant at the applicant's last 
known address as it appears in the records of the Board. The giving of 
notice shall be deemed complete at the time of deposit of the notice at a 
United States Post Office, mailbox, sub-post office, substation, mail 
chute, or other facility regularly maintained or provided by the United 
States Postal Service, without extension of time for any reason. In lieu of 
mailing, notice may be served personally by delivery to the person to be 
served and service shall be deemed complete at the time of such delivery. 
Personal delivery to a corporation may be made by delivery of a notice 
to any person designated to be served for the corporation with summons 
and complaint in a civil action, pursuant to the Code of Civil Procedure. 
Note: Authority cited: Section 22971 .2, Business and Professions Code. Refer- 
ence: Sections 22973.1, 22977.2 and 22979, Business and Professions Code. 

History 

1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4509. Non-Arm's Length Transfer — Sales. 

The Excise Taxes Division's determination that a licensee's transfer 
of a business with a suspended or revoked license was not at arm" s length 
may establish grounds for an additional violation of the Act. The Inves- 
tigations Division may issue a citation for a violation of Business and 
Professions Code section 22980.2, subdivision (c), if the business is 
found selling cigarettes or tobacco products without a license or after a 
notification of suspension or revocation of a license. 

Note: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22973.1, 22977.2, 22979 and 22980.2, Business and Professions 
Code. 

History 

1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 
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Article 3. Notices of Violations or Warning 
Notices 

§ 4600. issuance and Contents of a Notice of Violation or 
Warning Notice. 

The Investigations Division shall forward a copy of a citation issued 
to a licensee or unlicensed person to the Excise Taxes Division, which 
shall prepare and mail a Notice of Violation or Warning Notice to the 
cited licensee or unlicensed person. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code. 

History 
1. New article 3 (sections 4600-4602) and section filed 3-22-2007; operative 

4-21-2007 (Register 2007, No. 12). 

§ 4601. Service of a Notice of Violation or Warning Notice. 

The Notice of Violation or Warning Notice shall be placed in a sealed 
envelope, with postage paid, addressed to the licensee or unlicensed per- 
son at his or her last known address as it appears in the records of the 
Board. The giving of notice shall be deemed complete at the time of de- 
posit of the notice at a United States Post Office, a mailbox, sub-post of- 
fice, substation, mail chute, or other facility regularly maintained or pro- 
vided by the United States Postal Service, without extension of time for 
any reason. In lieu of mailing, a Notice of Violation may be served per- 
sonally by delivery to the person to be served and service shall be deemed 
complete at the time of such delivery. Personal delivery to a corporation 
may be made by delivery of a notice to any person designated to be served 
for the corporation with summons and complaint in a civil action, pur- 
suant to the Code of Civil Procedure. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4602. Finality. 

The penalty or penalties stated in the Notice of Violation or Warning 
Notice shall become final as provided in Regulations 4700 and 4701 , un- 
less an appeal is filed with the Board within the applicable time periods 
provided therein. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22974.8 and 22979.7, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 



Article 4. Penalties and Fines 

§ 4603. Penalties for Licensed or Unlicensed Retailers. 

The following penalties shall be assessed in addition to any other civil 
or criminal penalty provided by law upon a finding that a retailer has vio- 
lated any provision of the Act: 

(a) A first offense of a violation of any of the following provisions shall 
result in the issuance of a Warning Notice to the licensee or unlicensed 
person: 

(1) Business and Professions Code section 22974 (retailer's failure to 
retain purchase invoices). 

(2) Business and Professions Code section 22980.1, subdivision (c), 
(d) or (e) (purchase from unlicensed person or person with suspended or 
revoked license). 

(3) Business and Professions Code section 22980. 1 , subdivision (g) 
(purchase of cigarettes to which a stamp may not be affixed in accordance 
with Rev. & Tax. Code, § 30163, subd. (b)). 

(4) Business and Professions Code section 22980.2, subdivision (a) 
(sales of cigarettes or tobacco products by an unlicensed person or person 
with suspended or revoked license). 

(b) A first offense of a violation of any of the following provisions 
shall result in the issuance of a 20-day suspension: 



(1) Business and Professions Code secfion 22973, subdivision (a)(5) 
(retailer's false statement on application). 

(2) Business and Professions Code secfion 22980, subdivision (b) (any 
person's refusal to allow inspecfion). 

(c) A second or subsequent offense for a violation of the provisions 
listed in subdivision (a) or (b) above, shall result in both a 30-day suspen- 
sion or revocation and a fine. The fine shall be determined in accordance 
with Regulation 4607. 

(d) A violafion of Business and Profession Code secfion 22974.3 (pos- 
session of unstamped cigarettes or untaxed tobacco products) shall result 
in the following: 

(1) Notwithstanding paragraphs (2) and (3) below, a Warning Notice 
for a first offense when the licensee has been in business for less than one 
month and there has been no purchase of new cigarette or tobacco prod- 
uct inventory during that period. 

(2) A 10-day suspension for a first offense for a seizure of less than 
20 packages of cigarettes, or the equivalent amount of tobacco products 
based on wholesale cost. 

(3) A 20-day suspension for a first offense for a seizure of 20 packages 
of cigarettes or more, or the equivalent amount of tobacco products based 
on wholesale cost. 

(4) Both a 30-day suspension or revocafion and a fine for a second or 
subsequent offense. The fine shall be determined in accordance with 
Regulafion 4607. 

(e) In cases involving mulfiple violafions, the violation punishable by 
the most severe penalty will be used for purposes of determining the pen- 
alty assessed. 

(f) Notwithstanding subdivisions (b) through (e) above, a reducfion in 
the length of a suspension period may be warranted if mifigating circum- 
stances are present, as set forth in Regulafion 4606. If any suspension pe- 
riod is reduced, the redetermined period of suspension shall be days, 
10 days, or 20 days. The existence of mifigafing circumstances may also 
warrant reducing a revocafion penalty to a 30-day suspension, unless re- 
vocafion is mandated pursuant to Business and Professions Code secfion 
22974.4, 22978.6, or 22980.3, subdivision (a)(2). 

NOTE: Authority cited: Secfion 22971.2, Business and Professions Code.Refer- 
ence: Secfions 22973(a)(5), 22974, 22974.3, 22974.4. 22974.7, 22980.1(c), (d), 
(e) and (g), 22980(b), 22980.2(a) and 22980.3(a)(2), Business and Professions 
Code. 

History 
1. New article 4 (secfions 4603-4608) and secfion filed 3-22-2007; operative 
4-21-2007 (Register 2007, No. 12). 

§ 4604. Penalties for Licensed or Unlicensed Wholesalers 
and Distributors. 

The following penalties shall be assessed in addifion to any other civil 
or criminal penalty provided by law upon a finding that a wholesaler or 
distributor has violated any provision of the Act: 

(a) A first offense of a violation of any of the following provisions will 
result in the issuance of a Warning Nofice to the licensee or unlicensed 
person: 

(1) Business and Professions Code section 22978.1 (distributor's or 
wholesaler's failure to retain purchase invoices). 

(2) Business and Professions Code section 22978.4, subdivision (c) 
(distributor's or wholesaler's failure to comply with invoice require- 
ments). 

(3) Business and Professions Code section 22978.5. subdivision (b) 
(distributor's or wholesaler's failure to retain sales records). 

(4) Business and Professions Code section 22980.1, subdivision (b), 
(c), (d), (e) (sales to or purchases from unlicensed person or person with 
suspended or revoked license) or (f) (sales of cigarettes or tobacco prod- 
ucts to retailer or wholesaler revoked or suspended until debts are clear). 

(5) Business and Professions Code section 22980.2, subdivision (a) 
(sales of cigarettes or tobacco products by unlicensed person or person 
with suspended or revoked license). 

(b) A first offense of a violation of any of the following provisions will 
result in the issuance of a 20-day suspension: 
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(1) Business and Professions Code section 22977, subdivision (a)(5) 
(distributor's or wholesaler's false statement on application). 

(2) Business and Professions Code section 22980, subdivision (b) (any 
person's refusal to allow inspection). 

(3) Business and Professions Code section 22980.1, subdivision (g) 
(purchase of cigarettes to which a stamp may not be affixed in accordance 
with Rev. & Tax. Code, § 30163, subd. (b)). 

(c) A second or subsequent offense for a violation of the provisions 
listed in subdivision (a) or (b) above shall result in both a 30-day suspen- 
sion or revocation, and a fine. The fine shall be determined in accordance 
with Regulation 4607. 

(d) A violation of Business and Profession Code section 22978.2 (pos- 
session of counterfeit stamped cigarettes by distributors, unstamped cig- 
arettes by wholesalers or untaxed tobacco products) shall result in the fol- 
lowing: 

(1 ) Notwithstanding paragraphs (2) and (3) below, a Warning Notice 
for a first offense when the licensee or unlicensed person has been in 
business for less than one month and there has been no purchase of new 
cigarette or tobacco product inventory during the month. 

(2) A 10-day suspension for a first offense for a seizure of less than 
20 packages of cigarettes, or the equivalent amount of tobacco products 
based on wholesale cost. 

(3) A 20-day suspension for a first offense for a seizure of 20 packages 
of cigarettes or more, or the equivalent amount of tobacco products based 
on wholesale cost. 

(4) Both a 30-day suspension or revocation and a fine for a second or 
subsequent offense. The fine will be determined in accordance with sec- 
tion 4607. 

(e) In cases involving multiple violations, the violation punishable by 
the most severe penalty will be used for purposes of determining the pen- 
alty assessed. 

(0 Notwithstanding subdivisions (b) through (e) above, a reduction in 
the length of a suspension period may be warranted if mitigating circum- 
stances are present, as set forth in Regulation 4606. If any suspension pe- 
riod is reduced, the redetermined period of suspension shall be days, 
10 days, or 20 days. The existence of mitigating circumstances may also 
warrant reducing a revocation penalty to a 30-day suspension, unless re- 
vocation is mandated pursuant to Business and Professions Code section 
22974.4, 22978.6, or 22980.3. subdivision (a)(2). 

NOTE; Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22977(a)(5), 22978.1, 22978.2, 22978.7, 22978.5(b), 
22979.7, 22980(b), 22980.1(b), (c), (d), (e), (f) and (g) and 22980.2(a), Business 
and Professions Code. 

History 

1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4605. Penalties for Licensed or Unlicensed 
Manufacturers and Importers. 

The following penalties shall be assessed in addition to any other civil 
or criminal penalty provided by law upon a finding that a manufacturer 
or importer has violated any provision of the Act: 

(a) A first offense of a violation of any of the following provisions will 
result in the issuance of a Warning Notice to the licensee or unlicensed 
person: 

(1) Business and Professions Code section 22979.4 (importer's failure 
to retain purchase invoices on premises). 

(2) Business and Professions Code section 22979, subdivision (b)(1) 
(participating manufacturer's false statement on certification to the 
Board). 

(3) Business and Professions Code section 22979.5, subdivision (b) 
(manufacturer's or importer's failure to retain sales records on premises). 

(4) Business and Professions Code section 22980. 1 , subdivision (a), 
(e) or (f) (purchases or sales from or to an unlicensed person or person 
with suspended or revoked license). 

(5) Business and Professions Code section 22980.2, subdivision (a) 
(sales of cigarettes or tobacco products by unlicensed person or person 
with suspended or revoked license). 



(6) Business and Professions Code section 22979.6, subdivision (c) 
(manufacturer's or importer's failure to comply with invoice require- 
ments). 

(b) A first offense of a violation of Business and Professions Code sec- 
tion 22980. 1 , subdivision (g) (purchase of cigarettes to which a stamp 
may not be affixed in accordance with Rev. & Tax. Code, § 30163, subd. 
(b)) shall result in a 20-day suspension. 

(c) A second or subsequent offense for a violation of the provisions 
listed in subdivision (a) or (b) above shall result in both a 3()-day suspen- 
sion or revocation and a fine. 

(d) In cases involving multiple violations, the violation punishable by 
the most severe penalty will be used for purposes of determining the pen- 
alty assessed. 

(e) Notwithstanding subdivisions (b) through (d) above, a reduction in 
the length of a suspension period may be warranted if mitigating circum- 
stances are present, as set forth in Regulation 4606. If any suspension pe- 
riod is reduced, the redetermined period of suspension shall be days, 
10 days, or 20 days. 

The existence of mitigating circumstances may also warrant reducing 
a revocation penalty to a 30-day suspension, unless revocation is man- 
dated pursuant to Business and Professions Code section 22974.4, 
22978.6, or 22980.3, subdivision (a)(2). 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7, 22979.4. 22979(b)(1), 22979.5(b). 22979.7, 
22980.1(a), (e) and (f), 22980.2(a) and 22979.6(c), Business and Professions 
Code. 

History 

1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4606. Mitigating Circumstances. 

Factors including, but not limited to, the following may be considered 
for purposes of determining whether mitigating circumstances exist pur- 
suant to Regulations 4603, 4604 and 4605: 

(a) How recently the licensee purchased the business or began opera- 
tions and acquired inventory of cigarettes and/or tobacco. 

(b) The amount of cigarettes without tax stamps and with counterfeit 
tax stamps in relation to the size of the licensee's overall inventory. 

(c) The size of the licensee's cigarette and/or tobacco product busi- 
ness. 

(d) The retail value of any cigarettes or tobacco products seized. 

(e) An absence of prior seizures. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4607. Determination of Fine. 

(a) The fine for Business and Professions Code section 22974.5 (retail- 
er's failure to display a license) is $500. 

(b) The fine for all other violations of the Act shall be determined as 
follows: 

( 1 ) Any second or subsequent offense of a violation of any of the fol- 
lowing provisions shall result in a fine of $1,000: 

(A) Business and Professions Code section 22973, subdivision (a)(5) 
(retailer's false statement on application). 

(B) Business and Professions Code section 22977, subdivision (a)(5) 
(distributor's or wholesaler's false statement on application). 

(C) Business and Professions Code section 22979, subdivision (b)(1) 
(participating manufacturer's false statement on certification to the 
Board). 

(2) A second offense of a violation of any of the following provisions 
shall result in a $1,000 fine, and each subsequent offense shall increase 
the fine by an increment of $1 ,000, up to a maximum fine of $5,000: 

(A) Business and Professions Code section 22974 (retailer's failure to 
retain purchase invoices). 

(B) Business and Professions Code section 22974.3, subdivision (b) 
(retailer's sale or possession of untaxed tobacco products). 

(C) Business and Professions Code section 22978.1 (distributor's or 
wholesaler's failure to retain purchase invoices). 
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(D) Business and Professions Code section 22978.2, subdivision (b) 
(distributor' s or wholesaler' s sale or possession of untaxed tobacco prod- 
ucts). 

(E) Business and Professions Code section 22978.4, subdivision (c) 
(distributor's or wholesaler's failure to comply with invoice require- 
ments). 

(F) Business and Professions Code section 22978.3, subdivision (b) 
(distributor's or wholesaler's failure to retain sales records). 

(G) Business and Professions Code section 22979.4 (importer's fail- 
ure to retain purchase invoices on premises). 

(H) Business and Professions Code section 22979.5, subdivision (b) 
(manufacturer's or importer's failure to retain sales records on premises). 

(I) Business and Professions Code section 22979.6. subdivision (c) 
(manufacturer's or importer's failure to comply with invoice require- 
ments). 

(J) Business and Professions Code section 22980, subdivision (b) (any 
person's refusal to allow inspection). 

(K) Business and Professions Code sections 22980. 1 , subdivisions (a), 
(b), (c), (d), (e), (0, and (g) (sales or purchases of cigarettes or tobacco 
products to or from an unlicensed person or person with suspended or re- 
voked license). 

(L) Business and Professions Code section 22980.2, subdivision (a) 
(sales of cigarettes or tobacco products by unlicensed person or person 
with suspended or revoked license). 

(3) A second offense of any of the following provisions shall result in 
a $2,000 fine, and each subsequent offense shall increase the fine by 
$ 1 ,000, up to a maximum of $5,000 per offense: 

(A) Business and Professions Code section 22974.3, subdivision 
(a)(2) (second seizure from retailer within five years of less than 20 packs 
of untaxed cigarettes). 

(B) Business and Professions Code section 22978.2, subdivision 
(a)(2) (second seizure from a distributor or wholesaler within five years 
of less than 20 packs of untaxed cigarettes). 

(4) A second offense of any of the following provisions shall result in 
a fine of $5,000 or five times the retail value of any cigarettes or tobacco 
products seized, whichever is greater, and the $5,000 fine shall be in- 
creased to $10,000 for the third offense, $15,000 for the fourth offense, 
$20,000 for the fifth offense, and $50,000 for the sixth and subsequent 
offenses: 

(A) Business and Professions Code section 22974.3, subdivision 
(a)(4) (second seizure within five years from retailer or any other person 
of 20 or more packs of untaxed cigarettes). 

(B) Business and Professions Code section 22978.2, subdivision 
(a)(4) (second seizure within five years from a distributor or wholesaler 
of 20 or more packs of untaxed cigarettes). 

(5) Fines are reduced by the amount of any fine imposed as a result of 
a misdemeanor citation issued for the same violation of the Act. 
NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22973(a)(5), 22974, 22974.3(a), 22974.3(b), 22974.7, 
22977(a)(5), 22978.1, 22978.2(a). 22978.2(b), 22978.4(c), 22978.5(b), 22978.7, 
22979(b)(1), 22979.4, 22979.5(b), 22979.6(c), 22979.7, 22980(b), 22980.1 and 
22980.2(a), Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 



§ 4608. Collection of Fines. 

The Board shall collect fees, fines and penalties in compliance with 
Revenue and Taxation Code, division 2, part 30, chapter 4, commencing 
with section 55121. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code; 
Sections 55121, 55122, 55141, 55142, 55161, 55162, 55163, 55181, 55182, 
55183, 55184, 55201, 55202, 55203, 55204, 55205, 55205.5, 55206, 55207, 
55208, 55209 and 55209.5, Revenue and Taxation Code. 



1 . New section 



History 

ion filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 



Article 5. Appeal Procedures 

§ 4609. Right to Appeal. 

(a) Every licensee or unlicensed person has the right to appeal any al- 
leged violation of the Act, and may appeal a Warning Notice or Notice 
of Violation issued by the Excise Taxes Division, as specified below: 

( 1 ) If the Notice of Violation contains a penalty of revocation and/or 
a fine of more than $2,500, the Notice of Violation may be appealed as 
follows: 

(A) The first appeal shall be to the Excise Taxes Division; 

(B) If the licensee or unlicensed person disagrees with the Notice of 
First Decision, as specified in Regulation 4700, subdivision (h). issued 
by the Excise Taxes Division, the licensee or unlicensed person may 
make a second appeal to the Appeals Division; and 

(C) If the licensee or unlicensed person disagrees with the Notice of 
Second Decision, as specified in Regulation 4701 , subdivision (c). issued 
by the Appeals Division, the licensee or unlicensed person may make a 
third appeal to the Board for a final decision. 

(2) If the Notice of Violation or Warning Notice does not contain a 
penalty of revocation or a fine of more than $2,500, the Notice of Viola- 
tion or Warning Notice may be appealed as follows: 

(A) The first appeal shall be to the Excise Taxes Division; and 

(B) If the licensee or unlicensed person disagrees with the Notice of 
First Decision issued by the Excise Taxes Division, the licensee or unli- 
censed person may make a second appeal to the Appeals Division for a 
final decision. 

(b) If a timely appeal is made, a conference and/or hearing will be 
scheduled to allow the licensee or unlicensed person requesting an appeal 
an opportunity to contest the violation(s) and show cause why the penal- 
ties should not apply or should be reduced. 

(c) Burden of Proof. The licensee or unlicensed person shall have the 
burden of proof as to the grounds for dismissal of any violations or for 
the reduction of penalties. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code. 

History 
1. New article 5 (sections 4609-4702) and secfion filed 3-22-2007; operative 
4-21-2007 (Register 2007, No. 12). 

§ 4700. Appeal — Excise Taxes Division. 

(a) Time For Filing. A written Request for Appeal, as defined in subdi- 
vision (c), below, must be filed within 10 days of the date the Warning 
Notice or Notice of Violation was mailed to or personally delivered to the 
licensee or unlicensed person. 

(b) Failure to File a Timely Appeal. If a written Request for Appeal is 
not filed within the 1 0-day period, the licensee or unlicensed person shall 
be deemed to have waived his or her right to an appeal and the Warning 
Notice or Notice of Violation, and the penalty or penalties stated therein, 
shall become final. 

(c) Request for an Excise Taxes Division Appeal. The Request for Ap- 
peal shall state the specific grounds upon which the licensee or unli- 
censed person is contesting the Warning Notice or Notice of Violation 
and shall be accompanied by any and all documentation and written argu- 
ment to be considered in support of the appeal. The Request for Appeal 
shall be signed by the licensee or unlicensed person or by an authorized 
representative. 

(d) Notice of Conference. After receiving a timely Request for Appeal 
the Excise Taxes Division will schedule a conference and send a Notice 
of Conference stating the date and time of the scheduled conference to 
the licensee or unlicensed person. The Notice of Conference shall be sent 
to the licensee or unlicensed person at least 15 days prior to the date of 
the scheduled conference. 

(e) Conference. The conference is intended to be an informal, non-ad- 
versarial proceeding with a discussion of the relevant facts and applica- 
ble laws and regulations. Written statements made under penalty of per- 
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jury may be submitted, but subpoenas are not issued for conferences, nor 
is sworn testimony required. Tlie conference will be conducted by tele- 
phone and shall not be recorded and/or transcribed by the Excise Taxes 
Division. The conference may be recorded and/or transcribed by the li- 
censee or unlicensed person, but only if the licensee or unlicensed person 
agrees to provide a copy of the recording or transcript to the Excise Taxes 
Division. 

(f) The Excise Taxes Division may grant one request to reschedule or 
postpone a conference. If a request is granted, the conference shall be re- 
scheduled or postponed so that it can be held within 1 5 days of the date 
the conference was scheduled to be held prior to the granting of the re- 
quest, unless the Chief of the Excise Taxes Division or his or her designee 
approves of a later date. 

(g) During a conference, the Excise Taxes Division may grant a re- 
quest for additional time to submit additional evidence. If additional lime 
is granted, the evidence shall be submitted to the Excise Taxes Division 
no later than 7 days after the conference date. 

(h) Decision. Following the conference, the Excise Taxes Division 
shall issue a Notice of First Decision. The Notice of First Decision will 
set forth the Excise Taxes Division's decision, the applicable penalty or 
penalties, and the licensee's or unlicensed person's appeal rights. 

(i ) A licensee or unlicensed person who receives a Notice of First Deci- 
sion may appeal the decision within 10 days of the date the Notice of First 
Decision was mailed or personally delivered to the licensee or unlicensed 
person by timely filing a Request for Appeals Conference, as specified 
in Regulation 4701, subdivision (a), with the Board Proceedings Divi- 
sion. 

(i) Failure to File a Timely Appeal. If a Request for Appeals Confer- 
ence is not filed within the 10-day period provided in subdivision (i), 
then the licensee or unlicensed person shall be deemed to have waived 
his or her right to an appeal and the Notice of First Decision, and the pen- 
alty or penalties stated therein shall become final. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code. 

History 

1. New section filed 3-22-2007: operative 4-21-2007 (Register 2007, No. 12). 

§ 4701 . Appeal — Appeals Division. 

(a) Request for Appeals Conference. The Request for Appeals Confer- 
ence shall state the specific grounds upon which the licensee or unli- 
censed person is contesting the Warning Notice, Notice of Violation, or 
Notice of First Decision, and shall be accompanied by any and all docu- 
mentation and written argument to be considered in the appeal. The Re- 
quest for Appeals Conference shall be signed by the licensee or unli- 
censed person or by an authorized representative. 

(b) Conference. Upon receipt of a Request for Appeals Conference, a 
conference will be scheduled and held as set forth in Regulation 5023, 
unless otherwise provided herein. The conference shall allow a licensee 
or unlicensed person an opportunity to show cause why the Warning No- 
tice, Notice of Violation, or Notice of First Decision, and the penalty or 
penalties imposed therein, should not be upheld. 

( 1 ) The conference will be held by telephone and shall be recorded by 
the Appeals Division. A licensee or unlicensed person may request a 
copy or transcript of the recording, at his or her expense. 

(2) The Appeals Division may grant a request to reschedule or post- 
pone a conference. If a request is granted, the conference shall be resche- 
duled or postponed so that it can be held within 1 5 days of the date the 
conference was scheduled to be held prior to the granting of the request, 
unless the Chief Counsel or his or her designee approves of a later date. 

(3) During a conference, the Appeals Division may grant a request for 
additional time to submit additional evidence. If such additional time is 
granted, the evidence shall be submitted to the Appeals Division no later 
than 7 days after the conference date. 

(c) Decision. The Appeals Division shall issue a Notice of Second De- 
cision following the conference. The Notice of Second Decision will set 
forth the Appeals Division' s decision, the applicable penalty or penalties. 



and the licensee's or unlicensed person's appeal rights, if any, as set forth 
in subdivision (0 below. 

(d) No later than 35 days after the Notice of Second Decision is issued, 
the Appeals Division may, in its sole discretion, issue a Notice of Second 
Decision — Reconsideration to correct any mistakes of law and/or facts. 

(e) A Notice of Second Decision or Notice of Second Decision — Re- 
consideration that upholds a penalty of revocation and/or a fine of more 
than $2,500 may be appealed by timely filing a Request for Board Hear- 
ing. A Notice of Second Decision or Notice of Second Decision — Re- 
consideration that upholds a penalty of suspension and/or a fine of $2,500 
or less is final and may not be appealed further. 

(f) Failure to File. When applicable, a Request for Board Hearing must 
be filed within 10 days of the date the Notice of Second Decision is 
mailed or personally delivered to the licensee or unlicensed person. If a 
Request for a Board Hearing is not filed within the 10-day period, then 
the licensee or unlicensed person shall be deemed to have waived his or 
her right to an appeal and the Notice of Second Decision, and the penalty 
or penalties stated therein, shall become final. If a hearing is not re- 
quested or is waived, then official notice of the Board's action on the ap- 
peal will be mailed to the licensee or unlicensed person. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 

§ 4702. Appeal — Board Hearing. 

(a) Request for Board Hearing. The Request for Board Hearing shall: 

(1) State the specific grounds upon which the licensee or unlicensed 
person is contesting the Notice of Violation or Notice of Second Deci- 
sion; 

(2) State whether an oral hearing is requested; 

(3) Be accompanied by any and all documentation and written argu- 
ment to be considered in support of the licensee's or unlicensed person's 
contentions; and 

(4) Be signed by the licensee or unlicensed person or by an authorized 
representative. 

(b) When applicable, upon receipt of the Request for Board Hearing, 
a Board hearing shall be scheduled and conducted in accordance with the 
procedures as set forth in Regulations 5070, 5072 though 5075, 5076, 
5077 through 5082, and 5083 through 5087, to allow the licensee or unli- 
censed person an opportunity to show cause why the Notice of Violation 
or Notice of Second Decision, and the penalty or penalties imposed there- 
in, should not be upheld. Following the Board hearing, a Notice of Board 
Decision will be mailed to the licensee or unhcensed person. 

NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence; Sections 22974.7, 22978.7 and 22979.7, Business and Professions Code. 

History 
1. New section filed 3-22-2007; operative 4-21-2007 (Register 2007, No. 12). 



Article 6. Seizure and Forfeiture 

§ 4703. Seizures and Forfeitures. 

(a) Seizures. The seizure of cigarette and tobacco products is autho- 
rized under the Cigarette and Tobacco Products Licensing Act Law and 
the Cigarette and Tobacco Products Tax Law. 

(b) Seizure of Untaxed Products. 

(I ) In the absence of an applicable exemption from tax or other lawful 
possession of unstamped product under Revenue and Taxation Code 
(e.g.. Revenue and Taxation Code sections 30102 through 30106 or 
30431), the Board or a law enforcement agency shall be authorized to 
seize cigarettes and tobacco products that cannot be sold legally in 
California, including, but not limited to the following: 

(A) Cigarette packages without any cigarette tax stamp that are pos- 
sessed, stored, owned or for sale by a retailer, wholesaler, or any other 
person except when possessed by a licensed distributor. 

(B) Cigarette packages with another state's tax stamp or the stamp of 
another taxing jurisdiction that are possessed, stored, owned or for sale 
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by a retailer, wholesaler, or any other person except when possessed by 
a licensed distributor. 

(C) Cigarette packages with a California tax stamp affixed and marked 
"Not for sale in the United States," "For Export Only" or similar wording 
indicating the manufacturer did not intend the product to be sold in the 
United States, that are possessed, stored, owned by a retailer, wholesaler, 
distributor, manufacturer importer, or any other person. 

(D) Tobacco products for which the California excise tax is due but has 
not been paid that are possessed, stored, owned, or for sale by a retailer, 
wholesaler or any other person except when possessed by a licensed dis- 
tributor. 

(2) Forfeiture. Cigarettes or tobacco products as described in subsec- 
tion (b) for which the California excise tax has not been paid that are 
seized by the Investigations Division or seized and delivered to the Board 
by a law enforcement agency shall be forfeited to the state. 

(3) Petition Procedure. The Board's seizure of such products as de- 
scribed under subsection (b) shall comply with the procedures set forth 
in Revenue and Taxation Code, Division 2, Part 13, Chapter 7.5, com- 
mencing with section 30435. 

(A) An owner or any person owning an interest in the seized property 
may file a petition with the Board to request recovery of the seized prop- 
erty as permitted by Revenue and Taxation Code section 30438. 

(B) The petitioner has the burden of proving in the petition that the 
seized cigarettes and/or tobacco products are legal to possess, store, own 
or sell and that taxes have been paid to obtain the recovery of the seized 
product(s). 

(c) Seizure of Product From Persons Without a Valid License. The 
Board or a law enforcement agency shall be authorized to seize cigarettes 
and tobacco products, whether or not the California excise taxes have 
been paid when the owner does not have a valid license under the Ciga- 
rette and Tobacco Products Licensing Act Law. Seizures shall include, 
but are not limited to the following: 

(1) Unlicensed Persons. 

(A) Stamped cigarettes that are possessed, stored, owned or for sale by 
an unlicensed retailer, distributor, wholesaler, manufacturer, importer, 
or any other person after notice by the Board or a law enforcement 
agency. 

(B) Tobacco products for which the California excise tax has been 
paid, that are possessed, stored, owned or for sale by an unlicensed retail- 
er, distributor, wholesaler, or any other person after notice by the Board 
or a law enforcement agency. 

(2) Persons with Suspended or Revoked Licenses. 

(A) Stamped or unstamped cigarettes offered for sale at the time of sei- 
zure by a retailer, distributor, wholesaler, manufacturer or importer with 
a suspended or revoked license after notice by the Board of the suspen- 
sion or revocation. 

(B) Tobacco products, regardless of whether the California excise 
taxes have been paid, that are offered for sale at the time of seizure by a 
retailer, distributor or wholesaler with a suspended or revoked license af- 
ter notice by the Board of the suspension or revocation. 

(3) Forfeiture. Any cigarettes and tobacco products seized by the 
board or a law enforcement agency as described under subsection (c) 
shall be deemed forfeited to the state. 

(4) Petition Procedure. The petitioner may file a petition to contest the 
citation(s) resulting in the suspension or revocation of the license issued 
under the Cigarette and Tobacco Products Licensing Act Law pursuant 
to Article 5 of these regulations. 

(d) Evidence Required For Recovery of Product. Depending on the 
circumstances, evidence that may be relevant to the issue of whether or 
not the cigarettes or tobacco products were erroneously or illegally 
seized, includes, but is not limited to the following: 

(1) The cigarette packages had valid California tax stamps affixed and 
the petitioner held a valid license under the Cigarette and Tobacco Prod- 
ucts Licensing Act Law at the time of seizure. 

(2) The cigarette packages had valid California tax stamps affixed and 
the petitioner was not operating at the time of seizure with a suspended 



or revoked license after notice by the Board of the suspension or revoca- 
tion. 

(3) The cigarette packages without California tax stamps affixed were 
in the possession of a cigarette distributor, manufacturer or importer with 
a valid license under the Cigarette and Tobacco Products Licensing Act 
Law at the time of seizure. 

(4) Cigarette packages that bear another state's tax stamp or the stamp 
of another taxing jurisdiction were in the possession of a cigarette distrib- 
utor, manufacturer or importer with a valid license under the Cigarette 
and Tobacco Products Licensing Act Law at the time of seizure. 

(5) Cigarette packages without a California tax stamp affixed and 
marked "Not for sale in the United States" or similar wording indicating 
that the manufacturer did not intend the product to be sold in the United 
States were in the possession of a distributor, manufacturer or importer 
with a valid license under the Cigarette and Tobacco Products Licensing 
Act Law and intended for sde outside of California at the time of seizure. 

(6) The petitioner held a valid license under the Cigarette and Tobacco 
Products Licensing Act Law and the tax was paid for the seized tobacco 
products at the time of seizure. 

(7) The petitioner was not operating with a suspended or revoked li- 
cense after notice by the Board of the suspension or revocation and the 
tax was paid for the seized tobacco products at the time of seizure. 

(8) The untaxed tobacco products were in the possession of a tobacco 
products distributor with a valid license under the Cigarette and Tobacco 
Products Licensing Act Law at the time of seizure. 

(e) Counterfeit Products. Counterfeit cigarette and tobacco products 
are defined as those with false manufacturing labels or false or fraudulent 
stamps, or both false labels and false stamps. 

( 1 ) The Board shall be authorized to seize counterfeit cigarette and to- 
bacco products that are possessed, stored, owned or for sale by a retailer, 
distributor, wholesaler, manufacturer, importer, or any other person. 

(2) The Board is not authorized to return seized counterfeit cigarettes 
and tobacco products as defined in this part as such products are illegal 
under California law. 

(f) Additional grounds for seizure. The California Cigarette and To- 
bacco Products Tax Law at Revenue and Taxation Code section 30436 
sets forth additional circumstances under which cigarettes or tobacco 
products may be seized by the Board and forfeited to the state. 
NOTE: Authority cited: Section 22971.2, Business and Professions Code. Refer- 
ence: Sections 2297 !(/) and (m), 22974.3(a) and (b), 22978.2(a) and (b) and 
22980.2(c), Business and Professions Code; and Sections 30102, 30102.5, 30103, 
30103.5. 30104, 30105, 30105.5, 30106, 30109, 30163, 30431, 30435, 30436, 
30438, 30473 and 30474,1, Revenue and Taxation Code. 

History 

1. New article 6 (section 4703) and section filed 3-22-2007; operative 4-21-2007 
(Register 2007, No. 12). 

2. Amendment of subsections (b)(l)-(b)(l)(D) and amendment of Note filed 
11-21-2007; operative 12-21-2007 (Register 2007, No. 47). 



Chapter 9.9. Special Taxes 
Administration-Miscellaneous 

§4901. Records. 

(a) Definitions. 

(1) "Applicable Tax Laws" means any of the following: 

(A) Aircraft Jet Fuel Tax, Revenue and Taxation Code Sections 
7385-7398, 7486-8406; 

(B) Alcoholic Beverage Tax, Revenue and Taxation Code Sections 
32001-32557; 

(C) Ballast Water Management Fee, PubUc Resources Code Sections 
71200-71271; Revenue and Taxation Code Sections 44000-44008, 
55001-55381; 

(D) California Tire Fee, Public Resources Code Sections 
42860-42895; Revenue and Taxation Code Sections 55001-55381; 

(E) Childhood Lead Poisoning Prevention Fee, Health and Safety 
Code Section 105310; Revenue and Taxation Code Sections 
43001-43651; 
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(F) Cigarette and Tobacco Products Tax. Revenue and Taxation Code 
Sections 30001-30481: 

(G) Diesel Fuel Tax, Revenue and Taxation Code Sections 
60001-60709; 

(H) Emergency Telephone Users Surcharge, Revenue and Taxation 
Code Sections 41001-41 176; 

(1) Energy Resources Surcharge, Revenue and Taxation Code Sec- 
tions 40001-40216; 

(J) Hazardous Substances Tax, Health and Safety Code Sections 
25174.1, 25205.2, 25205.5, 25205.6. and 25205.7; Revenue and Taxa- 
tion Code Sections 43001-43651; 

(K) Integrated Waste Management Fee, Public Resources Code Sec- 
tions 40000-48008; Revenue and Taxation Code Sections 
45001-45984; 

(L) Motor Vehicle Fuel Tax, Revenue and Taxation Code Sections 
7301-8526; 

(M) Natural Gas Surcharge, Public Utilities Code Sections 890-900; 
Revenue and Taxation Code Sections 55001-55381; 

(N) Occupational Lead Poisoning Prevention Fee, Health and Safety 
Code Section 105190; Revenue and Taxation Code Sections 
43001-43651; 

(0) Oil Spill Response, Prevention, and Administration Fees, Reve- 
nue and Taxation Code Sections 46001-46751; 

(P) Underground Storage Tank Maintenance Fee, Revenue and Taxa- 
tion Code Sections 50101-50162; 

(Q) Use Fuel Tax, Revenue and Taxation Code Sections 8601-9355. 

(2) "Database Management System" — a software system that con- 
trols, relates, retrieves, and provides accessibility to data stored in a data- 
base. 

(3) "Electronic data interchange" or "EDI technology" — the comput- 
er to computer exchange of business transactions in a standardized struc- 
tured electronic format. 

(4) "Hardcopy" — any document, record, report or other data main- 
tained in a paper format. 

(5) "Machine-sensible record" — a collection of related information 
in an electronic format. Machine-sensible records do not include hardco- 
py records that are created or recorded on paper or stored in or by a stor- 
age-only imaging system such as microfilm or microfiche. 

(6) "Taxpayer" includes "fee payer" and means any person liable for 
the payment of a tax or a fee specified under any of the applicable tax 
laws. 

(7) "Tax" includes "fee" and means any amount of tax or fee specified 
under any of the applicable tax laws. 

(b) General. 

(1) A taxpayer shall maintain and make available for examination on 
request by the board or its authorized representative, all records neces- 
sary to determine the correct tax Hability under the applicable tax laws 
and all records necessary for the proper completion of the required tax 
return or report. Such records include but are not limited to: 

(A) Books of account or other similar summary information ordinarily 
maintained by the taxpayer as required by law or practice or otherwise 
in the possession of the taxpayer or third party at the direction or request 
of the taxpayer. 

(B) Bills, receipts, invoices, cash register tapes, or other documents of 
original entry supporting the entries in the books of account. 

(C) Schedules or working papers used in connection with the prepara- 
tion of tax returns and reports. 

(2) Machine-sensible records are considered records under Revenue 
and Taxation Code Sections 8301-8306, 9253, 9254, 30453, 30454, 
32551, 32453, 40172-40175, 41056, 41073, 41129.30, 43502, 45852, 
46602, 46603, 50153, 55302, 60604-60606, Revenue and Taxation 
Code. 

(c ) Machine-Sensible Records. 
(1) General. 

(A) Machine-sensible records used to establish tax compliance shall 
contain sufficient source document (transaction-level) information so 



that the details underlying the machine-sensible records can be identified 
and made available to the board upon request. A taxpayer has discretion 
to discard duplicated records and redundant information provided the in- 
tegrity of the audit trail is preserved and the responsibilities under this 
regulation are met. 

(B) At the time of an examination, the retained records must be capable 
of being retrieved and converted to a standard magnetic record format 
which the board has the technological capability to use, such as Extended 
Binary Coded Decimal Interchange Code (EBCDIC) or American Stan- 
dard Code for Information Interchange (ASCII) flat file. 

(C) Taxpayers are not required to construct machine-sensible records 
other than those created in the ordinary course of business. A taxpayer 
who does not create the electronic equivalent of a traditional paper docu- 
ment in the ordinary course of business is not required to construct such 
a record for tax purposes. 

(2) Electronic Data Interchange Requirements. 

(A) Where a taxpayer uses electronic data interchange (EDI) pro- 
cesses and technology, the level of record detail, in combination with oth- 
er records related to the transactions, must be equivalent to that contained 
in an acceptable paper record. For example, the retained records should 
contain such information as vendor name, invoice date, product descrip- 
tion, quantity purchased, price, amount of tax, indication of tax status 
(e.g., exempt), and shipping detail. Codes may be used to identify some 
or all of the data elements, provided the taxpayer maintains a method 
which allows the board to interpret the coded information. 

(B) The taxpayer may capture the information necessary to satisfy sub- 
division (c)(2)(A) at any level within the accounting system and need not 
retain the original EDI transaction records provided the audit trail, au- 
thenticity, and integrity of the retained records can be established. For ex- 
ample, a taxpayer using EDI technology receives electronic invoices 
from its suppliers. The taxpayer decides to retain the invoice data from 
completed and verified EDI transactions in its accounts payable system 
rather than to retain the EDI transactions themselves. Since neither the 
EDI transaction nor the accounts payable system capture information 
from the invoice pertaining to product description and vendor name (i.e., 
they contain only codes for that information), the taxpayer must also re- 
tain other records, such as its vendor master file and product code de- 
scription lists, and make them available to the board. In this example, the 
taxpayer need not retain its EDI transaction for tax purposes. 

(3) Electronic Data Processing Systems Requirements. The require- 
ments for an electronic data processing (EDP) accounting system should 
be similar to that of a manual accounting system, in that an adequately 
designed accounting system should incorporate methods and records that 
will satisfy the requirements of this regulation. 

(4) Business Process Information. 

(A) Upon request of the board, the taxpayer shall provide a description 
of the business process that created the retained records. Such description 
shall include the relationship between the records and the tax documents 
prepared by the taxpayer and the measures employed to ensure the integ- 
rity of the records. 

(B) The taxpayer shall be capable of demonstrating: 

1 . the functions being performed as they relate to the flow of data 
through the system; 

2. the internal controls used to ensure accurate and reliable processing, 
and; 

3. the internal controls used to prevent unauthorized addition, alter- 
ation, or deletion of retained records. 

(C) The following specific documentation is required for machine sen- 
sible records retained pursuant to this regulation: 

1. record formats or layouts; 

2. field definitions (including the meaning of all codes used to repre- 
sent information); 

3. file descriptions (e.g., data set name); and 

4. detailed charts of accounts and account descriptions, 
(d) Machine-Sensible Records Maintenance Requirements 
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( 1 ) The taxpayer's computer hardware or software shall accommodate 
the extraction and conversion of retained machine-sensible records to a 
standard magnetic record format as provided in subdivision (c)(1)(B). 

(2) The board recommends but does not require that taxpayers refer to 
the National Archives and Record Administration's (NARA) standards 
for guidance on the maintenance and storage of electronic records, such 
as the labeling of records, the location and security of the storage environ- 
ment, the creation of back-up copies, and the use of periodic testing to 
confirm the continued integrity of the records. 

(e) Access to Machine-Sensible Records. 

( 1 ) The manner in which the board is provided access to machine-sen- 
sible records may be satisfied through a variety of means that shall take 
into account a taxpayer's facts and circumstances through consultation 
with the taxpayer. 

(2) Such access will be provided in one or more of the following man- 
ners: 

(A) The taxpayer may arrange to provide the board with the hardware, 
software, and personnel resources to access the machine-sensible re- 
cords. 

(B) The taxpayer may arrange for a third party to provide the hardware, 
software, and personnel resources necessary to access the machine-sen- 
sible records. 

(C) The taxpayer may convert the machine-sensible records to a stan- 
dard record format specified by the board, including copies of files, on 
a magnetic medium that is agreed to by the board. 

(D) The taxpayer and the board may agree on other means of providing 
access to the machine-sensible records. 

(f) Taxpayer Responsibility and Discretionary Authority. 

(1) In conjunction with meeting the requirements of subdivision (c), 
a taxpayer may create files solely for the use of the board. For example, 
if a data base management system is used, it is consistent with this regula- 
tion for the taxpayer to create and retain a file that contains the transac- 
tion-level detail from the data base management system and that meets 
the requirements of subdivision (c). The taxpayer should document the 
process that created the separate file to show the relationship between 
that file and the original records. 

(2) A taxpayer may contract with a third party to provide custodial or 
management services of the records. Such a contract shall not relieve the 
taxpayer of its responsibilities under this regulation. 

(g) Hardcopy Records. 

( 1 ) Except as specifically provided, taxpayers are not relieved of the 
responsibility to retain hardcopy records that are created or received in 
the ordinary course of business as required by existing law and regula- 
tions. Hardcopy records may be retained on a record keeping medium as 
provided in subdivision (h). 

(2) If hardcopy transaction level documents are not produced or re- 
ceived in the ordinary course of transacting business (e.g., when the tax- 
payer uses electronic data interchange technology), such hardcopy re- 
cords need not be created. 

(3) Hardcopy records generated at the time of a transaction using a 
credit or debit card must be retained unless all the details necessary to de- 
termine correct tax liability relating to the transaction are subsequently 
received and retained by the taxpayer in accordance with this regulation. 
Such details include those listed in subdivision (c)(2)(A). 

(4) Computer printouts that are created for validation, control, or other 
temporary purposes need not be retained. 

(h) Alternative Storage Media. 

( 1 ) For purposes of storage and retention, taxpayers may convert hard- 
copy documents received or produced in the normal course of business 
and required to be retained under this regulation to storage-only imaging 
media such as microfilm, microfiche or other media used in electronic 
imaging and may discard the original hardcopy documents, provided the 
conditions of subdivision (h) are met. Documents which may be stored 
on these media include, but are not limited to general books of account, 
journals, voucher registers, general and subsidiary ledgers, and support- 



ing records of details, such as sales invoices, purchase invoices, exemp- 
tion certificates, and credit memoranda. 

(2) Storage-only imaging media such as microfilm, microfiche or oth- 
er media used in electronic imaging systems shall meet the following re- 
quirements. 

(A) Documentation establishing the procedures for converting the 
hardcopy documents to the storage-only imaging system must be main- 
tained and made available on request. Such documentation shall, at a 
minimum, contain a sufficient description to allow an original document 
to be followed through the conversion system as well as internal proce- 
dures established for inspection and quality assurance. 

(B) Procedures must be established for the effective identification, 
processing, storage, and preservation of the stored documents and for 
making them available for the period they are required to be retained un- 
der subdivision (i). 

(C) Upon request by the board, a taxpayer must provide facilities and 
equipment for reading, locating, and reproducing any documents main- 
tained on storage-only imaging media 

(D) When displayed on such equipment or reproduced on paper, the 
documents must exhibit a high degree of legibility and readability. For 
this purpose, legibility is defined as the quality of a letter or numeral that 
enables the observer to identify it positively and quickly to the exclusion 
of all other letters or numerals. Readability is defined as the quality of a 
group of letters or numerals being recognizable as words or complete 
numbers. 

(E) All data on storage-only imaging media must be maintained and 
arranged in a manner that permits the location of any particular record. 

(F) There is no substantial evidence that the storage-only imaging me- 
dium lacks authenticity or integrity. 

(i) Record Retenfion — Time Period. All records required to be re- 
tained under this regulation must be preserved for a period of not less than 
four years unless the State Board of Equalization authorizes in writing 
their destruction within a lesser period. 

(j) Record Retention Limitation Agreements. 

( 1 ) The board has the authority to enter into or revoke a record reten- 
tion limitation agreement with the taxpayer to modify or waive any of the 
specific requirements in this regulation. A taxpayer's request for an 
agreement must specify which records (if any) the taxpayer proposes not 
to retain and provide the reasons for not retaining such records, as well 
as, proposing any other terms of the requested agreement. The taxpayer 
shall remain subject to all requirements of this regulation that are not mo- 
dified, waived, or superseded by a duly approved record retention limita- 
tion agreement. 

(A) If a taxpayer seeks to limit its retention of machine-sensible re- 
cords, the taxpayer may request a record retention limitation agreement, 
which shall; 

1 . document understandings reached with the board, which may in- 
clude, but is not limited to, any one or more of the following issues: 

a. the conversion of files created on an obsolete computer system; 

b. restoration of lost or damaged files and the actions to be taken; 

c. use of taxpayer computer resources, and 

2. specifically identify which of the taxpayer's records the board deter- 
mines are not necessary for retention and which the taxpayer may dis- 
card, and 

3. authorize variances, if any, from the normal provisions of this regu- 
lation. 

(B) The board shall consider a taxpayer' s request for a record retention 
limitation agreement and notify the taxpayer of the actions to be taken. 

(C) The board's decision to enter or not to enter into a record retention 
limitation agreement shall not relieve the taxpayer of the responsibility 
to keep adequate and complete records supporting entries shown on any 
tax or information return. 

(2) A taxpayer's record retention practices shall be subject to evalua- 
tion by the board when a record retention limitation agreement exists. 
The evaluation may include a review of the taxpayer' s relevant data pro- 
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cessing and accounting systems with respect to EDP systems, including 
systems using EDI technology. 

(A) The board shall notify the taxpayer of the results of any evaluation, 
including acceptance or disapproval of any proposals made by the tax- 
payer (e.g., to discard certain records) or any changes considered neces- 
sary to bring the taxpayer's practices into compliance with this regula- 
tion. 

(B) Since the evaluation of a taxpayer's record retention practices is 
not directly related to the determination of tax reporting accuracy for a 
particular period or return, an evaluation made under this regulation is 
not an "examination of records" under the applicable tax law. 

(C) Unless otherwise specified, an agreement shall not apply to ac- 
counting and tax systems added subsequent to the completion of the re- 
cord evaluation. All machine-sensible records produced by a subse- 
quently added accounting or tax system shall be retained by the taxpayer 
in accordance with this regulation until a new evaluation is conducted by 
the board. 

(D) Unless otherwise specified, an agreement made under this subdi- 
vision shall not apply to any person, company, corporation, or organiza- 
tion that, subsequent to the taxpayer's signing of a record retention li- 
mitation agreement, acquires or is acquired by the taxpayer. All 
machine-sensible records produced by the acquired or the acquiring per- 
son, company, corporation, or organization, shall be retained pursuant to 
this regulation 

(3) In addition to the record retention evaluation under subdivision 
(j)(2), the board may conduct tests to establish the authenticity, readabil- 
ity, completeness, and integrity of the machine-sensible records retained 
under a record retention limitation agreement. The state shall notify the 
taxpayer of the results of such tests. These tests may include the testing 
of EDI and other procedures and a review of the internal controls and se- 
curity procedures associated with the creation and storage of the records. 

(k) Failure to Maintain Records. Failure to maintain and keep com- 
plete and accurate records will be considered evidence of negligence or 
intent to evade the tax and may result in penalties or other appropriate ad- 
ministrative action. 

NOTE: Authority cited: Sections 8251, 9251, 30451, 32451, 40171, 41 128, 43501, 
4585 1 , 46601 , 50152, 55301 and 60601 , Revenue and Taxation Code. References: 
Sections 8301, 8302, 8303, 8304, 9253, 9254, 30453, 30454, 32551, 32453, 
40172, 40173, 40174, 40175, 41056, 41073, 41129.30, 43502, 45852, 46602, 
46603, 50153, 55302, 60604, 60605 and 60606, Revenue and Taxation Code. 

History 
1 . New chapter 9.9 (sections 4901-4902) and section filed 4-28-2003; operative 
5-28-2003 (Register 2003, No. 18). 

§ 4902. Relief from Liability. 

(a) General. A person may be relieved from the liability for the pay- 
ment of tax, defined in section 4901(a)(7), imposed pursuant to applica- 
ble tax laws, defined in section 4901(a)(1), including any penalties and 
interest added to the tax, when that liability resulted from the failure to 
make a timely return or a payment and such failure was found by the 
board to be due to reasonable reliance on: 

( 1 ) Written advice given by the board under the conditions set forth in 
subdivision (b) below, or 

(2) Written advice in the form of an annotation or legal ruling of coun- 
sel under the conditions set forth in subdivision (d) below; or 

(3) Written advice given by the board in a prior audit of that person un- 
der the conditions set forth in subdivision (c) below. As used in this regu- 
lation, the term "prior audit" means any audit conducted prior to the cur- 
rent examination where the issue in question was examined. 

Written advice from the board may only be relied upon by the person 
to whom it was originally issued or a legal or statutory successor to that 
person. Written advice from the board which was received during a prior 
audit of the person under the conditions set forth in subdivision (c) below, 
may be relied upon by the person audited or by a legal or statutory succes- 
sor to that person. 

The term "written advice" includes advice that was incorrect at the 
time it was issued as well as advice that was correct at the time it was is- 



sued, but, subsequent to issuance, was invalidated by a change in statuto- 
ry or constitutional law, by a change in board regulations, or by a final 
decision of a court of competent jurisdiction. Prior written advice may 
not be relied upon subsequent to: ( 1 ) the effective date of a change in stat- 
utory or constitutional law and board regulations or the date of a final de- 
cision of a court of competent jurisdiction regardless that the board did 
not provide notice of such action; or (2) the person receiving a subsequent 
writing notifying the person that the advice was not valid at the time it 
was issued or was subsequently rendered invalid. As generally used in 
this regulation, the term "written advice" includes both written advice 
provided in a written communication under subdivision (b) below and 
written advice provided in a prior audit of the person under subdivision 
(c) below. 

(b) Advice Provided in a Written Communication. Advice from the 
board provided to the person in a written communication must have been 
in response to a specific written inquiry from the person seeking relief 
from liability, or from his or her representative. To be considered a spe- 
cific written inquiry for purposes of this regulation, representatives must 
identify the specific person for whom the advice is requested. Such inqui- 
ry must have set forth and fully described the facts and circumstances of 
the activity or transactions for which the advice was requested. 

(c) Written Advice Provided in a Prior Audit. Presentation of the per- 
son's books and records for examination by an auditor shall be deemed 
to be a written request for the audit report. If a prior audit report of the 
person requesting relief contains written evidence which demonstrates 
that the issue in question was examined, either in a sample or census (ac- 
tual) review, such evidence will be considered "written advice from the 
board" for purposes of this regulation. A census, (actual) review, as op- 
posed to a sample review, involves examination of 100% of the person's 
transactions pertaining to the issue in question. For written advice con- 
tained in a prior audit of the person to apply to the person's activity or 
transaction in question, the facts and conditions relating to the activity or 
transaction must not have changed from those which occurred during the 
period of operation in the prior audit. Audit comments, schedules, and 
other writings prepared by the board that become part of the audit work 
papers which reflect that the activity or transaction in question was prop- 
erly reported and no amount was due are sufficient for a finding for relief 
from liability, unless it can be shown that the person seeking relief knew 
such advice was erroneous. 

(d) Annotations and Legal Rulings of Counsel. Advice from the board 
provided to the person in the form of an annotation or legal ruling of 
counsel shall constitute written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern 
at issue is addressed to the person or to his or her representative under the 
conditions set forth in subdivision (b) above. 

(2) The annotation or legal ruling of counsel is provided to the person 
or his or her representative by the board within the body of a written com- 
munication and involves the same fact pattern as that presented in the 
subject annotation or legal ruling of counsel. 

(e) Trade or Industry Associations. A trade or industry association re- 
questing advice on behalf of its member(s) must identify and include the 
specific member name(s) for whom the advice is requested for relief from 
liability under this regulation. 

NOTE; Authority cited: Sections 8251, 9251. 30451, 32451,40171.41 128, 43501. 
45851. 46601. 50152 and 60601, Revenue and Taxation Code. References: Sec- 
tions 7657.1, 8879, 30284, 32257, 40104, 41098. 43159. 45157. 46158. 501 12.5. 
55045 and 60210, Revenue and Taxation Code. 

History 
1. New section filed 4-28-2003; operative 5-28-2003 (Register 2003. No. 18). 



§ 4905. Electronic Funds Transfer. 

(a) Definitions. 

(1) "Electronic funds transfer" means any transfer of funds, other than 
a transaction originated by check, draft, or similar paper instrument, that 
is initiated through an electronic terminal, telephonic instrument, or com- 
puter or magnetic tape, so as to order, instruct, or authorize a financial 
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institution to debit or credit an account. Electronic funds transfers shall 
be accomplished by an automated clearinghouse debit, an automated 
clearinghouse credit, or by Federal Reserve Wire Transfer. 

(2) "Automated clearinghouse" means any federal reserve bank, or an 
organization established in agreement with the National Automated 
Clearing House Association, that operates as a clearinghouse for trans- 
mitting or receiving entries between banks or bank accounts and which 
authorizes an electronic transfer of funds between these banks or bank 
accounts. 

(3) "Automated clearinghouse debit" means a transaction in which the 
state, through its designated depository bank, originates an automated 
clearinghouse transaction debiting the person's bank account and credit- 
ing the state's bank account for the amount of tax or fee. Banking costs 
incurred for the automated clearinghouse debit transaction shall be paid 
by the state. 

(4) "Automated clearinghouse credit" means an automated clearing- 
house transaction in which the person through his or her own bank, origi- 
nates an entry crediting the state's bank account and debiting his or her 
own bank account. Banking costs incurred for the automated clearing- 
house credit transaction charged to the state shall be paid by the person 
originating the credit. 

(5) "Federal Reserve Wire Transfer" means any transaction originated 
by a person and utilizing the national electronic payment system to trans- 
fer funds through the federal reserve banks, when that person debits his 
or her own bank account and credits the state's bank account. Electronic 
funds transfers pursuant to Revenue and Taxation Code sections 7659.9, 
8760, 30190, 32260, 40067, 41060, 43170. 45160, 46160, 50112.7, 
55050, and 60250 may be made by Federal Reserve Wire Transfer only 
if payment cannot, for good cause, be made according to subdivision (a) 
(1) of this regulation, and the use of Federal Reserve Wire Transfer is 
preapproved pursuant to subdivision (g) of this regulation. Banking costs 
incurred for the Federal Reserve Wire Transfer transaction charged to the 
person and to the state shall be paid by the person originating the transac- 
tion. 

(b) Participation. 

( 1 ) Mandatory Participation. Persons with an estimated monthly tax 
or fee liability of twenty thousand dollars ($20,000) or more under the 
applicable part of the Revenue and Taxation Code, are required to remit 
amounts due by electronic funds transfer under procedures set forth in 
this regulation. To identify mandatory participants, the Board shall con- 
duct a periodic review of all persons with licenses, permits, or other au- 
thorization under sections 7659.9, 8760, 30190, 32260, 40067, 41060, 
43170, 45160, 46160, 50112.7, 55050, and 60250. The review is per- 
formed by calculating an average monthly tax or fee liability for a 
twelve-month period. Persons whose average monthly tax or fee liability 
equals or exceeds twenty thousand dollars will be required to remit pay- 
ments by electronic funds transfer. If a person did not engage in a covered 
activity until after the beginning of the designated twelve-month review 
period, then the monthly tax or fee liability will be calculated based upon 
the number of months in which covered activites occurred (for example, 
in a calendar year review period, if the person obtains a permit or license 
and begins operations for which a tax or fee may be imposed in May, the 
total tax or fee liability would be divided by eight to determine the aver- 
age monthly tax or fee liability since there are eight months remaining in 
the evaluation period). Persons registering to report and pay a tax or fee 
for the first time, except certain successors, will not be required to partici- 
pate in the electronic funds transfer program until a review is conducted. 

A successor will be regarded as having an estimated tax or fee liability 
of twenty thousand dollars ($20,000) or more per month when the month- 
ly tax or fee liability of the predecessor equaled or exceeded twenty thou- 
sand dollars per month or the predecessor was a mandatory participant 
in the electronic funds transfer program. If the successor purchases a por- 
tion of a business that is required to participate in the mandatory electron- 
ic funds transfer program (e.g. a multiple outlet business that only sells 
some, but not all of its locations), the average monthly tax or fee liability 



of the purchased business will be computed to determine if the successor 
meets the threshold to be identified as a mandatory participant in the elec- 
tronic funds transfer program. 

After review, if a person drops below the threshold for mandatory par- 
ticipation, the Board shall provide notification, in writing, that the status 
has been changed from mandatory participation to voluntary participa- 
tion in the electronic funds transfer program. If, at thai time, a person 
wishes to discontinue making electronic funds transfer payments, a writ- 
ten request must be made to the Board. Payments must continue to be re- 
mitted by electronic funds transfer until the taxpayer or feepayer is noti- 
fied by the Board, in writing, of an effecfive date of withdrawal from the 
program. Any person who fails to comply with the mandatory parUcipa- 
tion requirements under this section shall be liable for a penalty as pro- 
vided under the applicable Revenue and Taxation Code sections 7659.9, 
8760, 30190, 32260, 40067, 41060, 43170, 45160, 46160, 50112.7, 
55050, and 60250. 

(2) Voluntary Participation. Any person not meeting the criteria for 
mandatory participation set forth in subdivision (b)(1) of this regulaUon 
may participate in the program on a voluntary basis. A person must regis- 
ter with the Board prior to participation. If a person wishes to disconfinue 
making electronic funds transfer payments, a written request must be 
made to the Board. Payments must continue to be remitted by electronic 
funds transfer until notified by the Board, in writing, of an effecfive date 
of withdrawal from the program. 

(c) Date of Payment. Payment is deemed complete on the date the elec- 
tronic funds transfer is inifiated, if the setfiement to the state's demand 
account occurs on or before the banking day following the date the trans- 
fer is inifiated. If the settlement to the state's demand account does not 
occur on or before the banking day following the date the transfer is initi- 
ated, payment is deemed to occur on the date setfiement occurs. 

(d) Filing of Returns. In addition to a tax or fee payment made by elec- 
tronic funds transfer, a return must be filed on or before the due date. Any 
person who fails to comply with this provision shall be subject to penalty 
charges as provided under Revenue and Taxation Code secfions 
7659.9(d), 8760(d), 30190(d), 32260(d), 40067(d), 41 060(d), 43170(d), 
45160(d), 46160(d), 50112.7(d), 55050(d), and 60250(d). 

(e) Failure to Pay by Electronic Funds Transfer. Any person required 
to pay tax or fee by electronic funds transfer must continue to do so until 
the Board advises them otherwise in wrifing. Any person required to pay 
taxes or fees by electronic funds transfer, as set forth in subdivision 
(b)( 1 ), who does not pay through electronic funds transfer but uses anoth- 
er means (e.g., pay by check), will be assessed a penalty as provided by 
Revenue and Taxafion Code secfions 7659.9(e), 8760(e), 30190(e), 
32260(e), 40067(e), 41060(e), 43170(e), 45160(e), 46160(e), 
50112.7(e), 55050(e), and 60250(e). 

(f) Zero Amount Due. When no tax is due for a given period, a zero 
dollar transaction must be made by electronic funds transfer or the Board 
must receive written notification stafing that no tax is due for that period. 

(g) Emergencies. In emergency situafions, a Federal Reserve Wire 
Transfer transaction may be used to transmit a payment. A Federal Re- 
serve Wire Transfer is an electronic payment system used by federal re- 
serve banks to transfer funds instantaneously. Generally, this method of 
payment is not approved for recurring transactions. Authorization must 
be received from the Board prior to making a payment by Federal Re- 
serve Wire Transfer. The person who originates the transfer shall be re- 
sponsible for any fees incurred in paying by a Federal Reserve Wire 
Transfer transaction. 

NOTE: Authority cited: Sections 7659.9, 8760, 30190, 32260, 40067, 41060, 
43170, 45160, 46160, 501 12.7, 55050 and 60250, Revenue and Taxation Code. 
Reference: Sections 7659.9, 7659.92, 8760, 8762, 30190, 30192, 32260, 32262, 
40067, 40069, 41060, 41062, 43170, 43172, 45160, 45162, 46160, 46162, 
501 12.7, 501 12.9, 55050, 55052, 60250 and 60252, Revenue and Taxation Code. 

History 
1 . New section filed 6-7-2005; operative 7-7-2005 (Register 2005, No. 23). 
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2. Change without regulatory effeet amending subsection (b)(2) filed 4-20-2006 
pursuant to section 100, title 1, California Code of Reeulations (Rc2ister2006, 
No. 16). 



Chapter 10. Petition and Hearing 
Procedures 

History 
Repealerofchapter 10 (articles 1-9, sections 5010-5200), including renumber- 
ing of former sections 5090. 509 1 , 5092, 5093, 5094, 5095 and 5200 to new di- 
vision 2.1. chapter 6, sections 5600. 5601, 5602, 5603, 5604, 5605 and 5700, 



respectively, filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). For 
priorhistory of former sections 5010-5200. see Register 96. No. 1 ; Rciiister98, 
No, 1 1; Register 98. No. 12; Register 2000, No. 26; Register 200 1. No.^23; Reg- 
ister 2001, No. 24; Register 2004, No. 31; Register 2005, No. 1 and Register 
2005, No. 13. 



Chapter 1 1 . Subscription Television Tax 

History 
1. Repealer of Subchapter 1 1 (Sections 6001 through 6012) filed 2-14-67; effec- 
tive thirtieth day thereafter (Register 67, No. 7). For prior history, see Register 

64, No. 22. 
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Division 2.1. State Board of Equalization — 
Rules for Tax Appeals 



Chapter 1. Title of Division 

§ 5000. Statement of Intent; Title of Division. 

In fulfillment of its constitutional and statutory duties, the State Board 
of Equalization hereby promulgates this division to provide regulations 
governing the administrative and appellate review processes for all of the 
tax and fee programs administered by the Board. These regulations shall 
be known as the Board of Equalization Rules for Tax Appeals (RTA). It 
is the intent of the State Board of Equalization that these regulations spe- 
cifically address public concerns regarding its administrative and appel- 
late review processes and improve the relationship between tax and fee 
payers and the State Board of Equalization. 

NOTE: Authority cited: Article XIII. Section 11, California Constitution; Section 
15606, Govemment Code; and Sections 251, 1840, 7051. 8251, 9251, 13170, 
30451, 32451. 38701, 40171, 41128, 43501, 45851, 46601, 50152, 55301 and 
60601 , Revenue and Taxation Code. Reference: Article XIII. Section 1 1 , Califor- 
nia Constitution; Section 15606, Government Code; Sections 251. 1840, 7051, 
8251, 9251, 13170. 30451. 32451. 38701. 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code; and Sections 42464.2 and 
42882, Public Resources Code. 

History 

1. Renumbering of former division 2.1 (section 6000) to division 2.2 (section 
6000) and new division 2.1 (chapters 1-6, sections 5000-5700), chapter 1 (sec- 
tion 5000) and section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 
2). 



Chapter 2. Sales and Use Tax, Timber Yield 
Tax, and Special Taxes and Fees 



Article 1 



Application of Chapter 2 and 
Definitions 



§ 5200. Application of Chapter 2 and Definitions. 

This chapter applies to petitions for redetermination, administrative 
protests, applications for administrative hearings, claims for refund, and 
requests for rehef filed with the Board under the: 

(a) Sales and Use Tax Law. Part 1 of division 2 of the Revenue and 
Taxation Code. 

(b) Motor Vehicle Fuel Tax Law. Part 2 of division 2 of the Revenue 
and Taxation Code. 

(c) Use Fuel Tax Law. Part 3 of division 2 of the Revenue and Taxation 
Code. 

(d) Tax on Insurers Law. Part 7 of division 2 of the Revenue and Taxa- 
tion Code. 

(e) Cigarette and Tobacco Products Tax Law. Part 13 of division 2 of 
the Revenue and Taxation Code. 

(f) Alcoholic Beverage Tax Law. Part 14 of division 2 of the Revenue 
and Taxation Code. 

(g) Timber Yield Tax Law. Part 1 8.5 of division 2 of the Revenue and 
Taxation Code. 

(h) Energy Resources Surcharge Law. Part 19 of division 2 of the Rev- 
enue and Taxation Code. 

(i) Emergency Telephone Users Surcharge Law. Part 20 of division 2 
of the Revenue and Taxation Code. 

(j) Hazardous Substances Tax Law, which is also applicable to the 
Childhood Lead Poisoning Prevention Fee and Occupational Lead Poi- 
soning Prevention Fee. Part 22 of division 2 of the Revenue and Taxation 
Code. 

(k) Integrated Waste Management Fee Law. Part 23 of division 2 of 
the Revenue and Taxation Code. 



(/) Oil Spill Response, Prevention, and Administration Fees Law. Part 
24 of division 2 of the Revenue and Taxation Code. 

(m) Underground Storage Tank Maintenance Fee Law. Part 26 of divi- 
sion 2 of the Revenue and Taxation Code. 

(n) Fee Collection Procedures Law. Part 30 of division 2 of the Reve- 
nue and Taxation Code. 

(o) Diesel Fuel Tax Law. Part 31 of division 2 of the Revenue and 
Taxation Code. 

The definitions in sections 551 1 and 5512 of this division apply to this 
chapter. Where section 55 1 1 conflicts with this chapter, this chapter con- 
trols. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051. 
8251,9251. 13170.30451,32451,38701,40171,41128,43501.45851.46601. 
50152. 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6561. 
6814. 6902. 7710. 8128. 8851, 9152, 12428. 12978, 30261, 30362, 32301. 32402, 
38441, 38602. 40091. 401 12. 41085. 41 101. 43301 , 43452. 45.301. 45652, 46351. 
46502. 50114. 50140, 55081. 55222. 60350 and 60522. Revenue and Taxation 
Code. 

History 

1. New Chapter 2 (articles 1-7). article 1 (sections 5200-5202) and section filed 
1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§ 5201 . Application of the International Fuel Tax 
Agreement. 

To the extent that sections in this chapter conflict with the Internation- 
al Fuel Tax Agreement, the provisions of the International Fuel Tax 
Agreement control. 

NOTE; Authority cited: Section 15606(a). Govemment Code; Sections 105190. 
105310; Revenue and Taxation Code sections 7051, 7202, 7203, 7261, 7262, 
7270. 8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 44003. 
45851, 46601, 50152, 55301, 60601, Health and Safety Code; and Section 893, 
Public UtiHties Code. Reference: Sections 6561, 6814, 6902, 7710, 8128, 8851, 
9152, 12428, 12978, 30261, 30362, 32301. 32402, 38441, 38602, 40091, 401 12, 
41085,41101,43301,43452,45301,45652.46351,46502,50114,50140.55081. 
55222. 60350 and 60522, Revenue and Taxation Code. 

History 
1 . New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5202. Notice Requirements. 

Any notice given under this chapter must be served personally or by 
mail in the manner prescribed by statute for service of notice of a defi- 
ciency determination. 

NOTE; Authority cited: Section 15606(a), Govemment Code; Secfions 105190 
and 105310, Health and Safety Code; Sections 7051, 7202, 7203, 7261, 7262. 
7270, 8251, 9251, 11651, 30451, 32451, 38701, 43501, 44003, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code; Section 893, Public Utili- 
ties Code. Reference: Sections 6538.5, 7700.5, 8828.5, 11352, 30243.5, 32313, 
38434, 43352, 45353, 46303, 50120.3, 55103 and 60333, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

Article 2A. Petitioning Notices of 

Determination and Notices of Deficiency 

Assessment 

§ 5210. Persons Who May File Petitions for 
Redetermination. 

(a) Any person, supplier, distributor, insurer, surplus line broker, user, 
or tax or fee payer against whom a notice of determination or notice of 
deficiency assessment is issued, or a representative who requested a no- 
tice of determination pursuant to Revenue and Taxation Code sections 
7675. 1 , 8782. 1 , or 603 1 6, that disagrees with any item included in the no- 
tice of determination or notice of deficiency assessment (except an item 
described in section 5215.6) may file a petition for redetermination re- 
questing that the Board reconsider the notice of determination or notice 
of deficiency assessment. 

(b) Any person directly interested in a notice of determination issued 
against a person described in subdivision (a) may file a petition for rede- 
termination requesting that the Board reconsider the notice of determina- 
tion, but only if the notice of determination was issued under one of the 
following sections of the Revenue and Taxation Code: 
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(1) Sales and Use Tax Law. Sections 6481 or 65 11. 

(2) Alcoholic Beverage Tax Law. Sections 32271 or 32291. 

(3) Timber Yield Tax Law. Sections 38416 and 38425. 

(4) Hazardous Substances Tax Law. Section 43201. 

(5) Integrated Waste Management Fee Law. Section 45201. 

(6) Oil Spill Response, Prevention, and Administration Fees Law. 
Sections 46201 or 46251. 

(7) Underground Storage Tank Maintenance Fee Law. Section 501 13. 

(8) Fee Collection Procedures Law. Section 55061. 

A person is directly interested in a notice of determination if the person 
would have an interest in the subject matter of potential litigation involv- 
ing the determination that would permit the person to intervene in such 
potential litigation under Code of Civil Procedure section 387, subdivi- 
sion (b). Such persons include, without limitation, predecessors, succes- 
sors, receivers, trustees, executors, administrators, assignees, and guar- 
antors. A person directly interested does not include a consumer who 
owes or has paid tax reimbursement to a retailer, or persons such as lien- 
holders. 

Note. Authority cited: Section 15606, Government Code; Sections 7051. 8251, 
9251, 13170,30451,32451,38701,40171,41128,43501,45851.46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 6561, 7710, 
8851, 12428. 30175, 30261, 32301, 38441, 40091, 41085, 43301. 45301, 46351, 
501 14. 55081 and 60350, Revenue and Taxation Code. 

History 
1. New article 2A (sections 5210-5219) and section filed 1-7-2008; operative 

2-6-2008 (Register 2008, No. 2). 

§ 5210.5. Successor's Petition for Reconsideration. 

A successor served with a notice of successor liability under Revenue 
and Taxation Code sections 6814, 9024, 38564, 46454, or 60474 may file 
a petition for reconsideration of successor liability in the manner pro- 
vided in this article for petitioning any other liability imposed under the 
Sales and Use Tax Law, Use Fuel Tax Law, Timber Yield Tax Law, Oil 
Spill Response, Prevention, and Administration Fees Law, or Diesel Fuel 
Tax Law, respectively. 

NOTE: Authority cited: Section 15606, Government Code; Sections 7051, 8251, 
9251, 13170, 30451, 32451, 38701, 40171. 41 128, 43501, 45851, 46601, 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 6814, 9024, 
38564, 46454 and 60474, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 521 1 . Limitation Period for Filing Petitions and Stay of 
Collection Activities. 

(a) A petition for redetermination must be filed within 30 days from 
the date that the notice of determination or notice of deficiency assess- 
ment was mailed to the person, supplier, distributor, insurer, surplus line 
broker, user, or tax or fee payer against which the notice was issued. 

(b) Notwithstanding subdivision (a), petitions for redetermination of 
determinations issued under Revenue and Taxation Code section 30173 
(Cigarette and Tobacco Products Tax Law) must be filed within 10 days 
from the date that the notice of determination was mailed to the distribu- 
tor. 

(c) A determination contained within a notice of determination or no- 
tice of deficiency assessment becomes final if a petition for redetermina- 
tion is not filed within the time periods provided for in subdivisions (a) 
and (b). 

(d) A petition for redetermination is premature and not valid if it is 
filed before a notice of determination, notice of deficiency assessment, 
or notice of successor liability is issued. However, a premature petition 
for redetermination may be treated as an administrative protest under 
section 5220. 

(e) The filing of a timely petition for redetermination will stay collec- 
tion activities with regard to amounts contained in the notice of deter- 
mination or notice of deficiency assessment being petitioned, until after 
the petition has been acted upon and the action becomes final. 

NOTE: Authority cited: Section 15606, Government Code; Sections 7051, 8251, 
9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 6561, 7710, 



8851, 12428. 30174, 30175, 30261, 32301.38441.40091,41085, 43301.45301, 
46351, 501 14, 55081 and 60350. Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5212. Contents of Petitions for Redetermination, and 
Supporting Arguments and Evidence. 

(a) Every petition for redetermination must: 

(1) Be in writing. 

(2) Identify the amounts the petitioner wishes to contest (petitioners 
may contest all or a portion of the amount shown on a notice), if known. 

(3) State the specific grounds or reasons why the notice of determina- 
tion or notice of deficiency assessment should be reconsidered. 

(4) Be signed by the petitioner or the petitioner's authorized represen- 
tative. 

(b) A petition for redetermination may include a request for an appeals 
conference conducted under article 6 of this chapter, a request for an oral 
hearing before the Board, or both. If a petition for redetermination only 
includes a request for an appeals conference, an oral hearing before the 
Board may still be requested in accordance with section 5266. 

(c) The filing of a completed form provided by the Board for use as a 
petition for redetermination will satisfy the requirements of subdivision 
(a). 

(d) A petitioner may submit copies of any supporting written argu- 
ments or documentary evidence along with its petition for redetermina- 
tion. 

NOTE: Authority cited: Section 15606, Government Code; Sections 7051, 8251, 
9251. 13170, 30451, 32451, 38442. 38701, 40171, 41128. 43501, 45851. 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 
6561.5, 7710.5, 8851.5, 12428, 30261.5, 32301.5, 38442, 40092, 41086, 43302, 
45302, 46352, 501 15, 55082 and 60351, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5212.5. Amendments to Petitions for Redetermination. 

A petition for redetermination may be amended to state additional 
grounds or reasons why the notice of determination or notice of deficien- 
cy assessment should be reconsidered at any time prior to the date on 
which the Board issues its order or decision upon the petition for redeter- 
mination. 

NOTE; Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701. 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 
6561.5, 7710.5, 8851.5, 12428, 30261.5, 32301.5, 38442, 40092, 41086, 43302, 
45302, 46352, 501 15, 55082 and 60351, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5213. Accrual of Interest. 

The filing of a petition for redetermination does not stop the accrual 
of interest. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6482, 
6513, 7674, 7661, 8777, 8803, 12632, 30171, 30202, 30223, 32271, 32291, 
38412, 38423, 40072, 40083, 41071, 41082, 43201, 45201, 46201, 46253, 50113, 
55061, 60302 and 60314, Revenue and Taxafion Code. 

History 
1. New secfion filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5214. Additional Copy of Petitions for Redetermination 
Filed Under the Tax on Insurers Law. 

An insurer or surplus line broker filing a petition for redetermination 
of a deficiency assessment issued under the Tax on Insurers Law must 
file a copy of its petition with the Commissioner of Insurance, c/o Pre- 
mium Tax Audit Bureau, at the same time it files its petition for redeter- 
mination in accordance with section 5216. 

NOTE; Authority cited: Section 15606, Government Code; Sections 7051, 8251, 
9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152, 
55301 and 60601 , Revenue and Taxation Code. Reference: Section 12428, Reve- 
nue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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§ 5215. Scope of Petitions for Redetermination Filed Under 
Hazardous Substances Tax Law. 

(a) Hazardous or Extremely Hazardous Waste. All petitions for rede- 
termination filed under Revenue and Taxation Code section 43301 will 
be acknowledged. However, no determination will be made as to whether 
any substance is a hazardous or extremely hazardous waste. A petition 
for redetermination based upon such grounds will be forwarded to the Di- 
rector of Toxic Substances Control for determination in accordance with 
Revenue and Taxation Code section 43301, and may not be considered 
until after the Director of Toxic Substances Control has made his or her 
determination. 

(b) Childhood Lead Poisoning Prevention Fee. 

(DA petition for redetermination of the Childhood Lead Poisoning 
Prevention Fee may be founded upon any grounds, including such 
grounds as: 

(A) The petitioner's industry did not contribute in any manner to envi- 
ronmental lead contamination; 

(B) The petitioner's lead or lead containing product does not currently 
or did not historically result in quantifiable persistent lead contamina- 
tion; or 

(C) The amount of the fee assessed does not reflect the petitioner's 
market share or is incorrectly computed. 

(2) A petition founded upon grounds described in subparagraphs (A), 
(B), or (C) of paragraph ( 1 ) will not be acted upon until after the State Di- 
rector of Health Services has acted upon the petitioner's application for 
exemption from the fee or reassessment of the fee. Applications for ex- 
emption should be submitted to the State Department of Health Care Ser- 
vices in the manner provided in California Code of Regulations, title 17, 
section 33040. Applications for reassessment should be submitted to the 
State Department of Health Services in the manner provided in California 
Code of Regulations, title 17, section 33050. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43301, 43501, 45851, 
46601, 501 52, 55301 and 60601 , Revenue and Taxation Code. Reference: Section 
43301, Revenue and Taxation Code; and Section 1053 10, Health and Safety Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5215.4. Scope of Petitions for Redetermination Filed 
Under Covered Electronic Waste Recycling 
Fee. 

All petitions for redetermination of the Covered Electronic Waste Re- 
cycling Fee filed in accordance with section 5216 will be acknowledged. 
However, no determination will be made as to whether an item is or is not 
a covered electronic device. A petition for redetermination based upon 
such grounds will be forwarded to the Department of Toxic Substances 
Control for determination in accordance with Public Resources Code 
section 42464.6. 

NOTE: Authority cited: Section 15606, Government Code: and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxadon Code. Reference: Section 
42464.6, Public Resources Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5215.6. Scope of Petition for Redetermination Filed 
Under Water Rights Fee Law. 

Under Water Code section 1537, a petition for redetermination under 
the Fee Collection Procedures Law should be filed with the State Water 
Resources Board if the petition requests reconsideration of a determina- 
tion by the Stale Water Resources Control Board regarding the amount 
of the water rights fee or that a person or entity is required to pay such 
fee. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251. 9251, 13170. 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152. .55301 and 60601, Revenue and Taxation Code. Reference: Section 1537, 
Water Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5216. Filing Petitions for Redetermination. 

(a) The Board encourages the use of electronic means (e.g., facsimile, 
e-mail, etc.) for the filing of petitions and related documents. A petition 
or related document may be filed electronically under this section if an 
electronic copy of such document is transmitted to the appropriate sec- 
tion or group identified in subdivision (b) for the tax or fee law at issue 
in accordance with instructions provided on the Board's website at 
www.boe.ca.gov . 

(b) Petitions for redetermination and related documents may also he 
hand delivered to the Board's headquarters at 450 N Street, in Sacramen- 
to, California, or mailed to the address provided below for the particular 
tax or fee law at issue: 

(1 ) Sales and Use Tax Law. 

petitions Sr-CTION. MIC: 38 
STATE BOARD OF EQUALIZATION 
P.O. BOX 942879 
SACRAMENTO. CA 94279-0038 

(2) Hazardous Substances Tax Law (Except Childhood Lead Poison- 
ing Prevention Fee), Occupational Lead Poisoning Prevention Fee, Wa- 
ter Rights Fee, Covered Electronic Waste Recycling Fee, Tire Recycling 
Fee, Integrated Waste Management Fee, and Marine Invasive Species 
Fee Collection Law 

ENVIRONMENTAL FEES DIVISION, MIC: 57 

AUDIT UNIT 

STATE BOARD OF EQUALIZATION 

P.O. BOX 942879 

SACRAMENTO, CA 94279-0057 

(3) Tax on Insurers Law, Cigarette and Tobacco Products Tax Law, 
Alcoholic Beverage Tax Law. Energy Resources Surcharge Law, Emer- 
gency Telephone Users Surcharge, and Natural Gas Surcharge. 

EXCISE TAXES DIVISION, MIC: 56 
REFUND AND PETITION GROUP 
STATE BOARD OF EQUALIZATION 
RO. BOX 942879 
SACRAMENTO, CA 94279-0056 

(4) Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Oil Spill Re- 
sponse, Prevention, and Administration Fees Law, Underground Storage 
Tank Maintenance Fee Law, Diesel Fuel Tax Law, and Childhood Lead 
Poisoning Prevention Fee. 

FUEL TAX DIVISION, MIC: 30 
PETITION GROUP 
STATE BOARD OF EQUALIZATION 
P.O. BOX 942879 
SACRAMENTO, CA 94279-0030 

(5) Timber Yield Tax Law. 

TIMBER YIELD TAX SECTION, MIC: 60 
STATE BOARD OF EQUALIZATION 
P. O. BOX 942879 
SACRAMENTO, CA 94279-0060 

(c) The Chief of Board Proceedings may reject any petition for redeter- 
mination or related document filed in any manner that is not authorized 
by this section. 

NOTE: Authority cited: Section 15606, Government Code; Sections 7051, 8251, 
9251, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601, 501.52, 
55301 and 60601, Revenue and Taxation Code. Reference: Secfions 6561, 6814, 
7710, 8851, 12428, 30175, 30261, 32301, 38441, 40091, 41085, 43301, 45301, 
46351, 501 14, 55081 and 60350, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect amending subsection (b)(2) filed 7-16-2008 
pursuant to section 100, title 1, California Code of Regulations (Register 2008, 
No. 29). 

§ 5217. Assignment and Acknowledgment of Petitions for 
Redetermination. 

(a) After receipt, a petition for redetermination will be assigned to the 
appropriate section or group listed in section 5216 based upon the type 
of tax or fee at issue. 

(b) Once a petition for redetermination is assigned. Board Staff from 
the assigned section or group will promptly send the petitioner a letter ac- 
knowledging receipt of the petition for redetermination, which will con- 
tain the contact information for the assigned section or group. 
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(c) If necessary, the acknowledgement letter may request additional 
documentary evidence to support the petition for redetermination. 
NOTE: Authority cited; Section 15606. Govemment Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851. 46601, 
50152, 55301 and 60601 , Revenue and Taxation Code. Reference: Sections 6562, 
771 1, 8852, 12429, 30175, 30262, 32302. 38443, 40093, 41087, 43303, 45303, 
46353, 501 16, 55083 and 60352, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 521 8. Review of the Petition by the Assigned Section. 

(a) Initial Review of Petition. Board Staff from the assigned section 
must review the petition, notice of determination, and any other relevant 
information. 

(b) Referral to District Office or Board Section. Board Staff from the 
assigned section may refer the petition to Board Staff in the district office 
or Board Section that issued the notice being petitioned for further inves- 
tigation and comment. 

(c) Scope of Review. Board Staff from the assigned section must look 
for consistency, adequacy of procedures, proper application of law, and 
consideration of any recent law changes or Board Memorandum Opin- 
ions that may affect the audit or investigation findings, where appropri- 
ate. 

(d) Findings. Upon completion of the review. Board Staff from the as- 
signed section must present its findings to the petitioner. 

(e) Agreement or Disagreement. If the petitioner agrees with the Board 
staff s findings, or fails to request an appeals conference and/or oral hear- 
ing, a notice of redetermination will be issued in accordance with such 
findings. If the petitioner disagrees with any portion of Board staff s find- 
ings, and indicates that disagreement by requesting an appeals confer- 
ence conducted under article 6 of this chapter, or by requesting or con- 
firming a previous request for an oral hearing. Board Staff from the 
assigned section must prepare a summary analysis. 

(f) The summary analysis is a written summary of the petitioner's con- 
tentions regarding the notice of determination or notice of deficiency as- 
sessment, the position of the Department that issued the notice, and the 
reasons Board Staff from the assigned section believes that the Depart- 
ment's position should be sustained in whole or in part. 

Note; Authority cited; Section 15606, Govemment Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501. 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference; Sections 6562, 
771 1, 8852, 12429, 30175, 30262, 32302, 38443, 40093, 41087, 43303, 45303, 
46353, 501 16, 55083 and 60352, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5219. l\/lailing the Summary Analysis and Scheduling the 
Appeals Conference. 

Once the summary analysis is completed. Board Staff from the as- 
signed section or group will forward the petition file to the Board Pro- 
ceedings Division and mail a copy of the summary analysis to the peti- 
tioner. An appeals conference will then be scheduled in accordance with 
article 6 of this chapter. 

Note: Authority cited; Section 15606, Govemment Code; and Sections 7051, 
8251,9251, 13170,30451,32451,38701,40171,41128,43501,45851,46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference; Sections 6562, 
7711, 8852, 12429, 30175, 30262, 32302. 38443, 40093, 41087, 43303, 45303, 
46353, 501 16, 55083 and 60352, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 2B. Treatment of Premature or 

Untimely Petition as an Administrative 

Protest 

§ 5220. Premature or Untimely Petition May Be Treated as 
an Administrative Protest. 

(a) If a petition for redetermination is filed prior to or after the expira- 
tion of the applicable time periods provided for in section 521 1 , the pre- 
mature or untimely petition may be treated as an administrative protest 
when determined by the Deputy Director of the Department that issued 
the petitioned notice. Board Staff shall advise persons filing premature 
petitions to file timely petitions. 

(b) If a premature or untimely petition is treated as an administrative 
protest, the administrative protest will be reviewed in the same rnanner 
as a petition for redetermination. 

(c) Notwithstanding subdivision (b) of this section: 

( 1 ) A request for an appeals conference conducted under article 6 of 
this chapter may be denied on an administrative protest, however, such 
requests will be liberally granted; and 

(2) A request for an oral hearing before the Board may be denied on 
an administrative protest, however, such requests will be liberally 
granted. 

(d) A claim for refund should be filed for each payment made on an 
administrative protest. 

NOTE: Authority cited; Section 15606, Government Code; and Sections 7051, 
8251. 9251, 13170. 30451, 32451. 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference; Sections 6981, 
8191, 9196, 12951, 30421, 32440, 38631, 40121, 41107, 43491, 45801, 46551, 
50151, 55281 and 60581, Revenue and Taxation Code. 

History 
1. New article 2B (sections 5220-5220.6) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5220.4. Accrual of Interest. 

The treatment of a premature or untimely petition for redetermination 
as an administrative protest does not stop the accrual of interest. 
Note: Authority cited; Section 15606, Government Code; Sections 7051, 8251, 
9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152, 
55301 and 60601, Revenue and Taxation Code. Reference; Sections 6482, 6513, 
7674, 7661, 8777, 8803, 12632, 30171, 30202, 30223, 32271, 32291, 38412, 
38423, 40072, 40083, 41071, 41082, 43201, 45201, 46201, 46253, 501 13, 55061, 
60302 and 60314, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5220.6. No Stay of Collection Activities. 

In general, the treatment of a premature or untimely petition for rede- 
termination as an administrative protest does not stay efforts to collect 
any unpaid amounts at issue in the administrative protest. This is because 
the amounts contained in the notice of determination or notice of defi- 
ciency assessment being protested became final and collectible when the 
time to file a timely petition for redetermination expired. 
NotE: Authority cited; Section 15606, Government Code; and Secfions 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference; Sections 6561, 
7710, 8851, 12428, 30174, 30261, 32301, 38441, 40091, 41085, 43301, 45301, 
46351, 501 14, 55081 and 60350, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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Article 2C. Contesting a Jeopardy 

Determination mediately due and payable 



(b) The notice of jeopardy determination shall state the tax or lee, or 
amount of tax or fee required to be collected or other amount. 

(c) The amounts stated in the notice of jeopardy determination are im- 



NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 

8251,9251, 13170, 30451,32451,38701,40171,41128,43501,45851.46601, 

§ 5221 . Notice of Jeopardy Determination. 50152, 55301 and 60601 , Revenue and Taxation Code. Reference: Sections 6536, 

(a) If the collection of any tax or fee or any amount of tax or fee re- 7698 8826, 30241 3231 1, 38431 , 43350, 45351, 46301, 50120.1, 55101 and 

. ,,,,,,.,, I- 1 • .• .1 60330, Revenue and Taxation Code. 

quired to be collected and paid to the state, or ot any determination or oth- His'I'ORY 

er amount required to be paid to the state will be jeopardized by delay, , ^ew article 2C (sections 5221-5229) and section filed 1-7-2008; operative 
a notice of jeopardy determination may be issued. 2-6-2008 (Register 2008, No. 2). 
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§ 5222. Persons Who May File a Petition for 

Redetermination of a Jeopardy Determination. 

(a) The person against whom a jeopardy determination is made or the 
person's authorized representative may file a petition for redetermina- 
tion of the jeopardy determination and related documents. 

(b) The Board encourages the use of electronic means (i.e., facsimile, 
e-mail, etc.) to file petitions for redetermination and related documents. 
A petition for redetermination of a jeopardy determination or related doc- 
ument may be filed electronically if an electronic copy of such document 
is transmitted to the appropriate section identified in the notice of jeopar- 
dy determination in accordance with instructions provided on the 
Board's website at www.boe.ca.gov . 

(c) A petition for redetermination of a jeopardy determination and re- 
lated documents may also be hand delivered to the Board's headquarters 
at 450 N Street in Sacramento, California, or mailed to the address pro- 
vided on the notice of jeopardy determination. The Chief of Board Pro- 
ceedings may reject any petition for redetermination of a jeopardy deter- 
mination or related document filed in any manner that is not authorized 
by this section. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6538, 
7700, 8828, 30243, 32312, 38433, 43351, 45352, 46302, 50120.2, 55102 and 
60332, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5222.4. Contents of Petition for Redetermination of 
Jeopardy Determination. 

A petition for redetermination of a jeopardy determination must satis- 
fy all the requirements for a petition for redetermination as provided in 
article 2A of this chapter. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171. 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6538, 
7700, 8828, 30243, 32312, 38433, 43351, 45352, 46302, 50120.2, 55102 and 
60332, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operafive 2-6-2008 (Register 2008, No. 2). 

§ 5222.6. Limitation Period for Petition for 

Redetermination of Jeopardy Determination. 

(a) A petition for redetermination of a jeopardy determination must be 
filed within the earlier of 1 days from the date that the notice of jeopardy 
determination was mailed or personally served. 

(b) The provisions of article 2A of this chapter do not apply to the time 
period in which to file a petition for redetermination of a jeopardy deter- 
mination. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128. 43501, 45851, 46601, 
501 52, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6538, 
7700, 8828, 30243, 32312, 38433, 43351, 45352, 46302, 50120.2, 55102 and 
60332, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5223. Security Requirement for Petition. 

A petition for redetermination of a jeopardy determination will not be 
accepted unless the petitioner deposits the amount of security indicated 
in the notice of jeopardy determination within the 10-day period speci- 
fied in section 5222.6. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251. 13170. 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601, 
501 52, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6538, 
7700, 8828, 30243, 32312, 38433, 43351, 45352, 46302, 50120.2, 55102 and 
60332, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5224. Review of Petition for Redetermination of 
Jeopardy Determination. 

(a) A petition for redetermination of a jeopardy determination may 
raise any objections the petitioner has to the notice of jeopardy deter- 
mination, including objections to the appropriateness of issuing the no- 
tice of jeopardy determination. 

(b) The administrative review of a petition for redetermination of a 
jeopardy determination follows the same procedures applicable to the re- 
view of other petitions for redetermination under article 2A of this chap- 
ter and will be done promptly. 

(c) A petition for redetermination of a jeopardy determination issued 
under the Hazardous Substances Tax Law or Covered Electronic Waste 
Recycling Fee will be reviewed in accordance with sections 5215 and 
5215.4, respectively. 

NOTE: Authority cited: Section 15606. Government Code; and Sections 7051, 
8251. 9251, 13170, 30451, 32451. 38701. 40171, 41128, 43501. 45851. 46601. 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6538, 
7700, 8828, 30243, 32312, 38433, 43351, 45352, 46302, 50120.2, 55102 and 
60332, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5225. Persons Who May File an Application for 

Administrative Hearing; Manner of Filing; and 
Consolidation with Petition. 

(a) The person against whom a jeopardy determination is made may 
file an application for an administrative hearing for one or more of the 
following purposes: 

(1) To establish that the jeopardy determination is excessive. 

(2) To establish that the sale of the property that may be seized after 
issuance of the jeopardy determination, or any part thereof, should be 
delayed pending the administrative hearing because the sale would result 
in irreparable injury to the person. 

(3) To request the release of all or part of the property to the person. 

(4) To request a stay of collection activities. 

(5) To request administrative review of any other issue raised by the 
jeopardy determination. 

(b) The Board encourages the use of electronic means (e.g., facsimile, 
e-mail, etc.) for the filing of applications for administrative hearings and 
related documents. An application for an administrative hearing or re- 
lated document may be filed electronically under this section if an elec- 
tronic copy of such document is transmitted to the appropriate section or 
group identified in the notice of jeopardy determination in accordance 
with instructions provided on the Board's website at www.hoe.ca.gov . 
An application for an administrative hearing and related documents may 
also be filed by mailing the application and related documents to the ad- 
dress shown on the notice of jeopardy determination, or hand delivering 
the application and related documents to the Board' s headquarters at 450 
N Street in Sacramento, California. The Chief of Board Proceedings may 
reject any application for an administrative hearing or related document 
filed in any manner that is not authorized by this section. 

(c) If an application is filed under this section and a petition is filed un- 
der section 5222, the application and petition will be consolidated into 
one administrative hearing. 

(d) A petition for redetermination of a jeopardy determination issued 
under the Tax on Insurers Law or Water Rights Fee Law must be filed in 
accordance with section 5214 and 5215.6, respectively. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 6538.5, 
7051, 7700.5, 8251. 8828.5, 9251, 13170, 30243.5, 30451, 32313, 32451, 38435, 
38701, 40171, 41128, 43352, 45353, 43501, 45851, 46601, 50120.3, 50152, 
55103, 55301, 60333 and 60601, Revenue and Taxation Code. Reference: Sec- 
tions 6538.5, 7700.5, 8828.5, 30243.5, 32313, 38435, 43.352, 45353, 50120.3, 
55103 and 60333, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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§ 5226. Limitation Period for Filing Application for 
Administrative Hearing. 

(a) An application for administrative hearing shall be filed within the 
earlier of 30 days from the date that the notice of jeopardy determination 
was mailed or personally served. 

(b) An application for administrative hearing filed after the expiration 
of the time period provided for in subdivision (a) should be accompanied 
by a statement demonstrating why the person believes there was good 
cause for the person's failure to file a timely application. 

(c) If good cause existed for failing to file a timely application, an ad- 
ministrative hearing may still be granted. 

Note; Authority cited: Section 15606, Government Code; and Sections 6538.5, 
7051. 7700.5, 8251, 8828.5, 9251. 13170. 30243.5, 30451, 32313, 32451, 38435, 
38701, 40171, 41128, 43352, 45353, 43501. 45851, 46601, 50120.3, 50152, 
55103, 55301, 60333 and 60601, Revenue and Taxation Code. Reference: Sec- 
tions 6538.5, 7700.5, 8828.5, 30243.5. 32313, 38435, 43352. 45353, 46303, 
50120.3, 55103 and 60333, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5227. Contents of Application for Administrative 
Hearing. 

Every application for administrative hearing must: 

(a) Be in writing. 

(b) Identify the purpose for which the person has applied for an admin- 
istrative hearing. 

(c) State the specific factual or legal grounds upon which the applica- 
tion is founded. 

(d) Be signed by the person or the person's authorized representative. 
NOTE: Authority cited: Section 15606, Government Code; and Sections 6538.5, 
7051, 7700.5, 8251, 8828.5, 9251, 13170, 30243.5, 30451, 32313, 32451, 38435, 
38701, 40171, 41128, 43352, 45353, 43501, 45851, 46303. 46601, 50120.3, 
50152, 55103, 55301, 60333 and 60601, Revenue and Taxation Code. Reference: 
Sections 6538.5, 7700.5, 8828.5, 30243.5, 32313, 38435, 43352, 45353, 46303, 
50120.3, 55103 and 60333, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5228. Option to Post Security with Application for 
Administrative Hearing. 

(a) A person is not required to post security to obtain an administrative 
hearing. 

(b) Property seized under a notice of jeopardy determination or jeopar- 
dy assessment may not be sold without the consent of the owner during 
the first 30 days after service of such notice, nor while a timely applica- 
tion for administrative hearing is pending. The storing of the property 
during the period the application is pending will be at the applicant's ex- 
pense. Storage expenses may be waived, credited, or refunded. 

(c) The filing of an application for an administrative hearing will not 
stay other collection activities not identified in subdivision (b). A stay of 
other collection activities will only arise if the person deposits the amount 
of security indicated in the notice of jeopardy determination within the 
10-day period specified in section 5223. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 6538.5, 
7051, 7700.5, 8251, 8828.5, 9251, 13170, 30243.5, 30451, 32313, 32451, 38435, 
38701, 40171, 41128, 43352, 45353, 43501, 45851, 46303, 46601, 50120.3, 
50152, 55103, 55301, 60333 and 60601, Revenue and Taxation Code. Reference: 
Sections 6538.5, 7700.5, 8828.5, 30243.5, 32313, 38435, 43352, 45353, 46303, 
50120.3, 55103 and 60333, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operafive 2-6-2008 (Register 2008, No. 2). 

§ 5229. Assignment of Application for Administrative 
Hearing to Appeals Division for Appeals 
Conference. 

(a) Upon receipt of an application for administrative hearing. Board 
Staff shall promptly: 

(1) Acknowledge its receipt; 

(2) Assign the application to the Appeals Division for an appeals con- 
ference; 

(3) Schedule an appeals conference; and 



(4) Notify the applicant regarding the date, time and location of the ap- 
peals conference. 

(b) Upon completion of the appeals conference. Appeals Staff will 
promptly issue a determination as to each issue raised in the application 
and provide notice of the determination to the applicant in a Decision and 
Recommendation. Appeals Staff may find that the applicant is not en- 
titled to the relief requested or may order that one or more of the follow- 
ing types of relief be granted: that the sale of the property will irreparably 
damage the applicant and that the property will not be sold; that the prop- 
erty, or a portion thereof, be released to the applicant or to the person from 
whom it was seized; that the tax as determined is excessive and that the 
amount of the determination be reduced. 

(c) If the applicant disagrees with the Decision and Recommendation 
in whole or in part, the applicant may request an oral hearing before the 
Board. A request for an oral hearing may be denied on an application for 
administrative hearing. If an oral hearing is granted, the matter shall be 
scheduled for hearing as soon as practicable. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 6538.5, 
7051, 7700.5, 8251, 8828.5, 9251, 13170, 30243.5, 30451. 32313, 32451, 384.35, 
38701, 40171, 41128, 43352, 45353, 43501, 45851, 46.303, 46601, 50120.3, 
50152, 55103, 55301, 60333 and 60601, Revenue and Taxation Code. Reference: 
Sections 6538.5, 7700.5, 8828.5, 30243.5, 32313, 38435, 43352, 45353, 46303, 
50120.3, 55103 and 60333, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 3. Claims for Refund 

§ 5230. Persons Who May File a Claim for Refund; 
Limitations on Certain Claims. 

(a) Any person, supplier, distributor, insurer, surplus line broker, user, 
or tax or fee payer who believes that it has overpaid a tax or fee, or interest 
or penalty thereon, or other refundable amount to the Board may file a 
claim for refund. An authorized representative may file a claim for refund 
on such persons' behalf. 

(b) Motor Vehicle Fuel Tax Law. A claim for refund based upon the 
following grounds should be filed with the Controller and is not governed 
by this chapter: 

( 1 ) The motor vehicle fuel was purchased and used for a purpose other 
than operating motor vehicles on public highways in California. 

(2) The motor vehicle fuel was exported for use outside of California. 

(3) The motor vehicle fuel was sold to the armed forces of the United 
States for use in ships or aircraft, or for use outside of California in a man- 
ner that would qualify for an exemption under Revenue and Taxadon 
Code section 7401. 

(4) The motor vehicle fuel was purchased for and used in construction 
equipment, which is exempt from vehicle registration under the Vehicle 
Code. 

(5) The claimant is a supplier who sold motor vehicle fuel to a consul- 
ate office or consulate employee under circumstances that would have 
entitled the supplier to an exempfion under Revenue and Taxation Code 
section 7401, subdivision (a)(4). 

(6) The claimant is a supplier that: 

(A) Removed motor vehicle fuel from a rack and paid tax on that re- 
moval, or purchased tax-paid motor vehicle fuel outside the bulk trans- 
fer/terminal system; and 

(B) Delivered the tax-paid motor vehicle fuel to another approved ter- 
minal from which the supplier subsequentiy removed the tax-paid motor 
vehicle fuel at the terminal rack and paid a second tax on the same amount 
of motor vehicle fuel. 

(7) The claimant is a supplier who purchased tax-paid motor vehicle 
fuel in the bulk transfer/terminal system and subsequentiy removed the 
tax-paid motor vehicle fuel at the terminal rack, and paid tax upon the 
same amount of motor vehicle fuel twice. 

(8) The claimant used tax-paid motor vehicle fuel to propel passenger 
carrying vehicles used for the transportation of persons for hire, com- 
pensation, or profit. 



Page 208.4 



Register 2008, No. 2; 1-11-2008 



Title 18 



State Board of Equalization — Rules for Tax Appeals 



§ 5231 



• 



• 



(9) The claimant paid tax attributable to the distribution of motor ve- 
hicle fuel for use or used in propelling a vessel operated by its owner on 
waters located on private property owned or controlled by it. 

(c) Hazardous Substances Tax Law. 

( 1 ) All claims for refund filed under Revenue and Taxation Code sec- 
tion 43452 will be acknowledged. However, no determination will be 
made as to whether any substance is a hazardous or extremely hazardous 
waste. A claim for refund based upon such grounds will be forwarded to 
the Director of Toxic Substances Control for determination in accor- 
dance with Revenue and Taxation Code section 43452. 

(2) A claim for refund required to be forwarded to the Director of Tox- 
ic Substances Control under paragraph (1) will not be considered until 
after the Director of Toxic Substances Control has made his or her deter- 
mination. 

(3) Childhood Lead Poisoning Prevention Fee. 

(A) All claims for refund of the Childhood Lead Poisoning Prevention 
Fee will be acknowledged. A claim for refund of the Childhood Lead Poi- 
soning Prevention Fee may be founded upon any grounds, including such 
grounds as: 

(i) The petitioner's industry did not contribute in any manner to envi- 
ronmental lead contamination; 

(ii) The petitioner's lead or lead containing product does not currently 
or did not historically result in quantifiable persistent lead contamina- 
tion; or 

(iii) The amount of the fee assessed does not reflect the petitioner's 
market share or is incorrectly computed. 

(B) A claim for refund described in clauses (i), (ii), or (iii) of subpara- 
graph (A) will not be acted upon until after the State Director of Health 
Services has acted upon the claimant's application for exemption from 
the fee or reassessment of the fee. Applications for exemption should be 
submitted to the State Department of Health Care Services in the manner 
provided in California Code of Regulations, title 17, section 33040. Ap- 
plications for reassessment should be submitted to the State Department 
of Health Services in the manner provided in California Code of Regula- 
tions, title 17, section 33050. 

(d) Covered Electronic Waste Recycling Fee. All claims for refund of 
the Covered Electronic Waste Recycling Fee will be acknowledged. 
However, no determination will be made as to whether an item is or is not 
a covered electronic device. Claims for refund based upon such grounds 
will be forwarded to the Department of Toxic Substances Control for de- 
termination in accordance with Public Resources Code section 42464.6. 

(e) Water Rights Fee Law. A claim for refund filed under the Fee 
Collection Procedures Law that is based upon the assertion that the State 
Water Resources Control Board improperly or erroneously determined 
that a person or entity was required to pay a water rights fee or the amount 
of such fee will not be accepted. A claim for refund based upon these 
grounds should be directed to the State Water Resources Control Board. 
This prohibition does not apply if the determination has already been set 
aside by the State Water Resources Control Board or a court reviewing 
the determination. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171. 41128, 43501, 45851, 46601, 
50152. 55301 and 60601, Revenue and Taxation Code. Sections 6901, 6902, 
8101, 8101.1, 8101.6, 8101.7, 8102, 8126, 8128, 9151, 9152, 12977, 12978, 
30176, 30176.1, 30176.2, 30177, 30361. 30362, 32401, 32402, 32407, 38601, 
38602,40111,40112,41100,41101,43451,43452,45651,45652,46501,46502, 
50139, 50140. 55221, 55222, 60501, 60502, 60507, 60521 and 60522, Reference: 
Revenue and Taxation Code. 

History 
1. New article 3 (sections 5230-5239) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5231. Limitation Period for Claim for Refund. 

(a) A refund requested in a claim for refund cannot be approved, unless 
the claim for refund is filed within the time periods provided in this sec- 
tion. 

(b) General Limitation Periods. In general, a claim for refund is timely 
if it is filed prior to the expiration of the last of the following time periods: 



( 1 ) Three years from the last day of the calendar month following the 
close of the reporting period for which the overpayment was made; 

(2) Six months from the date the determination became final, if the 
overpayment was made under the notice of determination; or 

(3) Six months from the date of the overpayment. 

(c) Alcoholic Beverages Tax Law. Subdivision (b)( 1 ) does not apply 
to claims for refund filed under the Alcoholic Beverage Tax Law. In lieu 
thereof, any such claim for refund is timely if filed within three years 
from the 15th day of the calendar month following the close of the period 
for which the overpayment being claimed was made. 

(d) Cigarette and Tobacco Products Tax Law. 

(1) Stamps and Meter Register Settings. Subdivision (b)(1) does not 
apply to claims for refund for overpayments made with regard to pur- 
chases of stamps or meter register settings. In lieu thereof, a claim for re- 
fund for an overpayment made with regard to a purchase of stamps or me- 
ter register settings is timely if filed within three years from the due date 
for the payment of the purchase for which the overpayment was made. 

(2) Other Claims for Refund. Subdivision (b)(1) does not apply to 
claims for refund filed under the Cigarette and Tobacco Products Tax 
Law, which are not described in paragraph (1) of this subdivision. In lieu 
thereof, a claim for refund described in this paragraph (2) is timely if filed 
within three years from the 25th day after the close of the monthly period 
for which the overpayment being claimed was made. 

(3) Exported Tobacco Products. Notwithstanding subdivision (b) and 
paragraphs (1) and (2) of this subdivision, claims for refund based upon 
the grounds that the tobacco products upon which the tax was paid were 
exported, must be filed within three months after the close of the calendar 
month in which the tobacco products were exported. 

(e) Tax on Insurers Law. Subdivision (b)(1) does not apply to claims 
for refund filed under the Tax on Insurers Law. In lieu thereof, any such 
claim for refund is timely if filed within four years after April 1 st of the 
year following the year for which the overpayment was made. A claim 
for refund filed under the Tax on Insurers Law may be filed in accordance 
with section 5233 or may be filed with the Commissioner of Insurance. 

(f) Emergency Telephone Users Surcharge Law. Subdivision (b)(1) 
does not apply to claims for refund filed under the Emergency Telephone 
Users Surcharge Law. In lieu thereof, any such claim is timely if filed 
within three years after the last day of the second month following the 
close of the month for which the overpayment being claimed was made. 

(g) Hazardous Substances Tax Law. Subdivision (b)( 1 ) does not apply 
to claims for refund filed under the Hazardous Substances Tax Law. In 
lieu thereof, any such claim is timely if filed within three years after the 
date taxes were due and payable for the period for which the overpayment 
was made. 

(h) Fee Collection Procedures Law, Integrated Waste Management 
Fee Law, Underground Storage Tank Maintenance Fee Law, and Oil 
Spill Response, Prevention, and Administration Fees Law. Subdivision 
(b)( 1 ) does not apply to claims for refund filed under the Fee Collection 
Procedures Law, Integrated Waste Management Fee Law, Underground 
Storage Tank Maintenance Fee Law, and Oil Spill Response, Prevention, 
and Administration Fees Law. In lieu thereof, any such claim is timely 
if filed within three years after the due date of the payment for the period 
for which the overpayment was made. 

(i) Diesel Fuel Tax Law. Subdivision (b) does not apply to claims for 
refund filed under Revenue and Taxation Code section 60501 (diesel fuel 
lost sold or removed) or 60502 (ultimate vendor claims). In lieu thereof, 
any such claim for refund is timely if filed within three years from the 
date of the purchase of the diesel fuel to which the claim relates, or, if the 
tax was not invoiced at the time of the purchase of the diesel fuel, six 
months after the receipt of an invoice for the tax, whichever period ex- 
pires later. 

(j) Waivers. 

(1) In addiuon, where a claimant has executed a waiver extending the 
statute of limitation for assessment applicable to a reporting period, any 
claim for refund filed with regard to that reporting period during the time 
agreed to in the waiver will be timely filed. 
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(2) This subdivision regarding waivers does not apply to claims for re- 
fund filed under the Tax on Insurers Law or the Emergency Telephone 
Users Surcharge Law, or claims described in subdivision (i) of this sec- 
tion. 

(k) Financially Disabled Individuals. 

(1) The periods described in subdivisions (b), (c). (d)(2), (0. (g). and 
(h) of this section are suspended during any period of an individual's life 
that the individual is financially disabled. 

(2) An individual is financially disabled if: 

(A) The individual is unable to manage his or her financial affairs by 
reason of a medically determinable physical or mental impairment of the 
individual that can be expected to result in death or that has lasted or can 
be expected to last for a continuous period of not less than 1 2 months; and 

(B) Proof of the individual's impairment is provided. 

(3) An individual is not financially disabled during any period that the 
individual's spouse or any other person is authorized to act on behalf of 
the individual in financial matters. 

(4) This subdivision does not apply to claims for refund filed under the 
Tax on Insurers Law or claims for refund of overpayments made with re- 
spect to purchases of stamps or meter register settings filed under the Cig- 
arette and Tobacco Products Tax Law. 

(/) Levies and Liens. A claim for refund for an overpayment of a sales 
or use tax collected by means of levy, through the use of liens, or by other 
enforcement procedures is timely if filed within three years of the over- 
payment. 

NOTE: Authority cited; Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference; Sections 6902, 
6902.3, 6902.4, 8128, 8128.1. 9152, 9152.1, 12978, 30178, 30178.1, 30362, 
30362.1, 32402, 32402.1, 32407, 38602, 38602.5. 40112, 40112.1, 41101, 
41101.1, 43452, 43452.1, 45652, 45652.1, 50140, 50140.1, 55222, 55222.1, 
60507, 60522 and 60522.1, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5231 .5. Failure to File Timely Claim for Refund. 

A claim for refund must be reviewed to determine whether it is timely. 
The claimant's failure to file a claim within the applicable time period, 
as provided for in section 523 1 , is a waiver of any demand against the 
State on account of the overpayment. 

NOTE: Authority cited; Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128. 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6905, 
8128, 9152, 12980, 30178, 30178.1, 30364, 32403. 38604. 401 14, 41 103, 43453, 
45653, 46504, 50141, 55223, 60507 and 60522, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5232. General Contents of Claims for Refund. 

(a) All Claims. Every claim for refund must be in writing, must be 
signed by the claimant or the claimant's authorized representative, and 
must include: 

(1) The specific grounds or reasons upon which the claim is founded. 

(2) The reporting period with regard to which the claimant made the 
overpayment being claimed as a refund. 

(3) The amount of the refund being claimed, if known. 

(4) Information necessary to contact the claimant or claimant's autho- 
rized representative. 

(b) Sales and Use Tax Claims. Claims for refund filed under the Sales 
and Use Tax Law may also break down the claimed refund into state, lo- 
cal, and district tax amounts. 

(c) Multiple Claims. If a single claim for refund is filed for more than 
one reporting period, the claimant may separately state the information 
required by subdivisions (a) and (b) for the periods of the claim. 

(d) Supporting Documentation. Claims for refund may be accompa- 
nied by whatever copies of supporting written arguments and documen- 
tary evidence is necessary to verify and approve the claim. Failure to in- 
clude such information along with a claim may delay its processing. 



(e) Forms. The use of a completed form provided by the Board for use 
as a claim for refund will satisfy the requirements of this section (other 
than subdivision (d)). However, this subdivision does not require taxpay- 
ers to use a form. 

(f) Returns and Payments. In no event may the claimant deduct 
amounts included in a claim for refund from the amount required to be 
reported and paid for any reporting period. 

NOTE: Authority cited; Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701. 40171, 41128, 43501. 45851. 46601. 
501 52. 55301 and 60601 , Revenue and Taxation Code. Reference; Sections 6904. 
8129, 9153, 12979, 30176, 30176.1, 30176.2, 30177, 30363, .32402. 32402.1. 
32407, 38603, 401 13, 41 102, 43452, 45652. 46503, 50140. 55222. 60501 . 60502. 
60505, 60505.5 and 60523, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5232.4. Contents of Claims for Refund Under Diesel Fuel 
Tax Law. 

Notwithstanding section 5232, claims for refund of payments made 
with respect to the Diesel Fuel Tax Law must be prepared and filed in the 
following manner: 

(a) Diesel Fuel that is Lost, Sold, or Removed. 

(1) A claim for refund must satisfy the requirements of paragraph (2) 
if it is based upon the grounds that: 

(A) Tax was imposed on the diesel fuel to which the claim relates; and 

(B ) The claimant bought or produced the diesel fuel to which the claim 
relates and the same diesel fuel was: 

(i) Used for purposes other than operating motor vehicles upon the 
public highways of California; 

(ii) Exported for use outside of California; 

(iii) Used in construction equipment that is exempt from registration 
under the Vehicle Code; 

(iv) Used in the operation of a motor vehicle on any highway that is 
under the jurisdiction of the United States Department of Agriculture; 

(v) Used in any motor vehicle owned by any county, city and county, 
city, district, or other political subdivision or public agency; 

(vi) Sold by a supplier to any consulate office or consulate employee; 

(vii) Lost in the ordinary course of handling, transportation, or storage; 

(viii) Sold to the United States, its agencies, or instrumentalities; 

(ix) Sold to a train operator for use in a diesel-powered train or other 
off-highway use; or 

(x) Removed from an approved terminal at the terminal rack. 

(2) A claim for refund based upon the grounds described in paragraph 
(1) must: 

(A) Be prepared and filed on a form prescribed by the Board. 

(B) Be accompanied by the original invoice showing the purchase, or, 
if no original invoice was created, an electronic invoice and the original 
bill of lading or fuel manifest. 

(C) Include the name, address, telephone number, and permit number 
of the person that sold the diesel fuel to the claimant and the date of the 
purchase. 

(D) Include the claimant's statement that the diesel fuel covered by the 
claim did not contain visible evidence of dye. 

(E) Include a statement by the person who sold the diesel fuel to the 
claimant that the diesel fuel did not contain visible evidence of dye. 

(F) Identify the total amount of diesel fuel covered by the claim. 

(G) Describe the use made of the diesel fuel. 

(H) Be accompanied by proof that the diesel fuel was exported, if the 
claim is based upon the grounds that the diesel fuel was exported. 

(3) Claims for refund based upon the grounds provided for in para- 
graph (1) must be filed on a calendar year basis, except that claims for 
refund of more than $750 may be filed for a quarter of a calendar year. 

(b) Ultimate Vendors of Diesel Fuel. A claim for refund based upon 
the grounds that the claimant was an ultimate vendor that sold tax-paid 
diesel fuel to an ultimate purchaser for use on a farm for farming pur- 
poses, or use in an exempt bus operation may not be filed for an amount 
less than $200 or a period shorter than one week and must: 

(1) Be prepared and filed on a form prescribed by the Board. 



• 
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(2) Contain the claimant's permit number. 

(3) Include the name, address, telephone number, and permit number 
of the person that sold the diesel fuel to the claimant and the date of the 
purchase. 

(4) Include the name, address, telephone number, and federal taxpayer 
identification number of each farmer or the permit number of each ex- 
empt bus operator that bought the diesel fuel from the claimant and the 
number of gallons of diesel fuel the claimant sold to each. 

(5) Include the claimant's statement that the diesel fuel covered by the 
claim did not contain evidence of visible dye. 

(6) Identify the total amount of diesel fuel covered by the claim. 

(7) Include the claimant's statement that it has an unexpired exemption 
certificate described in Revenue and Taxation Code section 60503 and 
has no reason to believe the certificate is false. 

(8) Include the claimant's statement that the amounts claimed have not 
been refunded to the claimant previously. 

(c) Persons filing claims for refund under this section must use the 
proper form prescribed by the Board and should contact the Fuel Taxes 
Division for the appropriate form. 

(d) Other Claims. Claims for refund under the Diesel Fuel Tax Law 
that are not described in subdivision (a) or (b) may be filed in the manner 
provided for in section 5232. 

NOTE: Authority cited: Section 15606, Government Code; and Section 60601, 
Revenue and Taxation Code. Reference: Sections 60501, 60502, 60505, 60505.5 
and 60523, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5232.6. Requirements for Claims for Refund Regarding 
Lost, Unmarketable or Condemned Alcoholic 
Beverages. 

A claim for refund based upon the grounds provided for in Revenue 
and Taxation Code section 32407 must satisfy the requirements of 
California Code of Regulations, title 18, section 2553. 
NOTE: Authority cited: Section 15606, Government Code; and Section 32451, 
Revenue and Taxation Code. Reference: Section 32407, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5232.8. Additional Requirements for Claims for Refund 
Filed under the Cigarette and Tobacco 
Products Tax Law. 

In addition to the requirements of section 5232, claims for refund of 
amounts paid with regard to purchases of stamps or meter register set- 
tings must satisfy the requirements of and be prepared and filed on any 
form required by California Code of Regulations, title 18, sections 4061 
through 4065. All other claims for refund filed under the Cigarette and 
Tobacco Products Tax Law are not required to comply with this addition- 
al requirement. Contact the Excise Taxes and Fees Division for the ap- 
propriate form. 

NOTE: Authority cited: Section 15606, Government Code; and Section 30451, 
Revenue and Taxation Code. Reference: Sections 30176, 30176.1, 30176.2, 
30177 and 30363, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5233. Filing Claims for Refund. 

(a) The Board encourages the use of electronic means (i.e., facsimile, 
e-mail, etc.) for the filing of claims for refund and related documents. A 
claim for refund or related document may be filed electronically under 
this section if an electronic copy of such document is transmitted to the 
appropriate section or group identified in subdivision (b) or (c) for the tax 
or fee law at issue in accordance with instructions provided on the 
Board's website at www.boe.ca.gov . 

(b) Claims for refund and related documents filed under the Sales and 
Use Tax Law may also be mailed to the: 



AUDIT DI'THRMINATION AND RHRIND SHCTION. MR': 39 
BOARD OF HQIIALIZATION 
P.O. liOX 942879 
SACRAMt'NTO, CA 94279-0(B9 

(c) Other claims for refund and supporting documents may be mailed 
to the address provided in this subdivision for the particular tax or fee law 
at issue: 

(1) Hazardous Substances Tax Law (Except Childhood Lead Poison- 
ing Prevention Fee), Covered Electronic Waste Recycling Fee, Inte- 
grated Waste Management Fee Law, Tire Recycling Fee, Occupational 
Lead Poisoning Prevention Fee, Water Rights Fee Law, and Marine Inva- 
sive Species Fee Collection Law. 

KNVIRONMEiNTAL FHES DIVISION, iMIC: 57 

AUDIT UNIT 

STATE BOARD OF EQUALIZATION 

P.O. BOX 942879 

SACRAMENTO. CA 94279- 0057 

(2) Tax on Insurers Law, Cigarette and Tobacco Products Tax Law, 
Alcoholic Beverage Tax Law, Energy Resources Surcharge Law, Emer- 
gency Telephone Users Surcharge, and Natural Gas Surcharge. 

EXCISE TAXES DIVISION, MIC: 56 
REFUND AND PETITION GROUP 
STATE BOARD OF EQUALIZATION 
RO. BOX 942879 
SACRAMENTO, CA 94279-0056 

(3) Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Oil Spill Re- 
sponse, Prevention, and Administrafion Fees Law, Underground Storage 
Tank Maintenance Fee Law, Diesel Fuel Tax Law, and Childhood Lead 
Poisoning Prevention Fee. 

FUEL TAX DIVISION, MIC: 30 
REFUND GROUP 

STATE BOARD OF EQUALIZATION 
RO, BOX 942879 
SACRAMENTO, CA 94279-0030 

(4) Timber Yield Tax Law. 

TIMBER YIELD TAX SECTION, MIC; 60 
STATE BOARD OF EQUALIZATION 
P. O, BOX 942879 
SACRAMENTO, CA 94279-0060 

(d) A claim for refund and related documents may also be hand deliv- 
ered to the Board's headquarters at 450 N Street in Sacramento, Califor- 
nia. 

(e) The Chief of Board Proceedings may reject any claim for refund 
or related document fUed in any manner that is not authorized by this sec- 
tion. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6902, 
8128, 9152, 12978, 30178, 30178.1, 30362, 32402, 32402.1, 32407, 38602, 
401 12, 41101, 43452, 45652, 46502, 50140, 55222, 60501, 60502, 60507, 60521 
and 60522, Revenue and Taxation Code. 

History 
1 . New section filed 1-7-2008; operative 2-^2008 (Register 2008, No. 2). 

§ 5234. Assignment and Acknowledgment of Claim for 
Refund. 

Once a claim for refund is received, it will be assigned to the appropri- 
ate section or group listed in section 5233 based upon the type of tax or 
fee at issue, and Board Staff from the assigned secdon will promptly send 
the claimant a letter acknowledging the claim, which will contain the 
contact information for the assigned section or group. 
NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601 , Revenue and Taxation Code. Reference: Sections 6901 , 
6902, 8126, 8128, 9151, 9152, 12977, 12978. 30176, 30176.1, 30176.2, 30177, 
30178, 30178.1, 30361, 30362, 32401, 32402, 32402.1, 32407, 38601. 38602, 
401 1 1 , 401 1 2, 41 1 00, 41 1 01, 4345 1 , 43452, 4565 1 , 45652, 4650 1 . 46502, 50 1 39, 
50140, 55221, 55222, 60501, 60502, 60507. 60521 and 60522. Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5234.5. Review Process for Claims for Refund and 
Requests for Additional Information. 

Claims for refund are generally reviewed in the order that they are re- 
ceived. If additional documentary evidence is needed to verify and ap- 
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prove a claim. Board Staff from the assigned section or group will contact 
the claimant and request such information. The failure to provide such 
information upon request may result in a denial of the claim for refund. 
NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701. 40171, 41128, 43501, 45851, 46601, 
50152. 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6901, 
6902, 6906, 8126. 8128. 9151, 9152, 12977, 12978. 12981. 30176, 30176.1, 
30176.2. 30177, 30178, 30178.1, 30361. 30362. 30365. 32401. 32402. 32402.1. 
32404. 32407. 38601. 38602. 38605. 40111. 40112, 40115, 41100, 41101, 

41101.1, 41104, 43451, 43452, 43454, 45651, 45652, 456.54, 46501, 46502, 
46505, 50139. 50140, 50142. 55221. 55222. 55224. 60501. 60502. 60506, 60507, 
60521 and 60522, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008: operative 2-6-2008 (Register 2008, No. 2). 

§ 5235. Action on the Claim for Refund. 

(a) Once a claim for refund has been reviewed. Board Staff from the 
assigned section will recommend that the claim be: 

(1) Granted in its entirety. 

(2) Granted in part and denied in part. 

(3) Denied in its entirety. 

(b) If Board Staff in the assigned section or group recommends that a 
claim be granted in its entirety. Board Staff will: 

( 1 ) Send the claimant a notice of refund showing the amount to be re- 
funded (subject to the requirements of section 5237); and 

(2) Have a refund warrant prepared and sent to the claimant after deter- 
mining if such amounts should be credited or offset against other liabili- 
ties as provided in section 5238. 

(c) If Board Staff in the assigned section recommends that any claim 
be denied, Board Staff will send the claimant a letter containing its rec- 
ommendation and an explanation of its reasons for making such recom- 
mendation. 

(d) A claimant receiving a letter described in subdivision (c) may 
choose to agree or disagree with the recommendation in whole or in part. 

( 1 ) If the claimant agrees with a recommendation to grant a partial re- 
fund, Board Staff in the appropriate section will send the claimant a no- 
tice of refund showing the partial refund (subject to the requirements of 
section 5237). Thereafter, Board Staff in the assigned section or group 
will have a refund warrant prepared and sent to the claimant, but only af- 
ter determining if such amounts should be credited or offset against other 
liabilities as provided in section 5238. 

(2) If the claimant agrees with a recommendation to deny a refund in 
its entirety. Board Staff in the assigned section will send the claimant a 
notice of denial of claim for refund. 

(3) If the claimant disagrees with a proposed recommendation to grant 
a partial refund or deny a refund in its entirety, the claimant may request 
that the recommendation be reconsidered in an: 

(A) Appeals conference conducted under article 6 of this chapter; and/ 
or 

(B) Oral hearing before the Board. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
501 52, 55301 and 60601, Revenue ajid Taxation Code. Reference: Sections 6901 , 
6902, 6906, 8126, 8128, 9151, 9152, 12977, 12978. 12981, 30176, 30176.1, 

30176.2, 30177, 30178, 30178.1, 30361, 30362, 30365, 32401. 32402. 32402.1. 
32404, 32407, 38601, 38602, 38605, 40111, 40112, 40115, 41100, 41101, 
41101.1, 41104, 43451, 43452, 43454, 45651. 45652, 45654, 46501, 46502. 
46505. 50139, 50140, 50142, 55221, 55222, 55224, 60501, 60502, 60507, 60521 
and 60522, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operaUve 2-6-2008 (Register 2008, No. 2). 

§ 5236. Discretion to Grant or Deny Appeals Conferences 
and Oral Hearings on Claims for Refund. 

A request for an appeals conference conducted under article 6 of this 
chapter or oral hearing before the Board may be denied on a claim for re- 
fund. Requests will be liberally granted, however, requests may be de- 
nied if the claimant has already been provided with an appeals confer- 
ence and oral hearing on the same issue, and has not submitted any 
additional arguments or evidence. 



NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451. 32451, 38701, 40171, 41128, 43501, 45851, 46601. 
501 52, 55301 and 60601 , Revenue and Taxation Code. Reference: Sections 6901 , 
6902, 6906. 8126. 8128. 9151. 9152. 12977. 12978. 12981. 30176. 30176.1. 
30176.2, 30177. 30178, 30178.1. 30361, 30362, 30365, 32401, 32402. 32402.1, 
32404. 32407, 38601, 38602, 38605, 40111, 40112, 40115, 41100, 41101. 
41101.1, 41104. 43451, 4.3452. 43454, 45651, 45652, 456.54, 46501. 46502, 
46505, 50139, 50140, 50142, 55221, 55222, 55224, 60501, 60502, 60507, 60521 
and 60522, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5237. Board Approval Required for Refunds Over 
$50,000. 

(a) If Board Staff in the assigned section or group determines that a re- 
fund in excess of $50,000 should be granted, the recommendation for the 
proposed refund must be submitted to the Board. 

(b) Once the recommendation is submitted to the Board, the Board has 
discretion to make its own determination as to whether a refund is war- 
ranted and in what amount, and will do so without further documentation 
or testimony from the claimant. 

(c) Proposed determinations to grant claims for refund of duplicate or 
erroneous payments made through the electronic funds transfer program 
are exempt from the requirements of subdivision (a). 

(d) Proposed determinations to grant claims for refund of duplicate or 
erroneous payments made through the electronic funds transfer program 
in excess of $50,000 must be submitted to the Executive Director for ap- 
proval. If the Executive Director approves, Board Staff in the assigned 
section will send the claimant a notice of refund showing the amount to 
be refunded, and shall have a refund warrant prepared and sent to the 
claimant. 

(e) Diesel Fuel Tax Law. Claims for refund filed under Revenue and 
Taxation Code sections 60501 and 60502 may be approved without com- 
plying with the requirements of this section. 

(f) If Board Staff in the assigned section determines that a refund in 
excess of $50,000 should be denied, and the claimant has not disagreed 
with such determination by requesting an appeals conference with the 
Appeals Division or oral hearing before the Board, or confirmed a prior 
request for such a conference or hearing, or such prior requests were de- 
nied, the recommendation to deny the refund must be submitted to the 
Board for approval as provided in subdivision (a). 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170. 30451. 32451. 38701, 40171, 41128. 43501. 45851. 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6901, 
8126, 9151. 12977. 30361, 32401, 38601, 40111. 41100, 43451, 45651, 46501, 
50139, 55221 and 60521, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§ 5238. Credits and Offsets May Reduce Refunds. 

(a) The amount shown as a refund on a notice of refund is the amount 
due to the claimant. However, that amount will not be paid directly to the 
claimant if it is subject to being credited or offset against other amounts 
owed by the claimant, which are then due and payable. 

(b) Any portion of a claimant' s refund remaining after the refund has 
been credited or offset against other amounts that are then due and pay- 
able from the claimant will be refunded to the claimant and paid to the 
claimant. 

(c) Diesel Fuel Tax Law. Credits claimed on a return in lieu of claiming 
a refund under Revenue and Taxation Code sections 60501 and 60502 
are not subject to the requirements of this section. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
501 52. 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6483, 
6512, 6901, 8126, 8778, 8802, 9151, 12426, 12977, 30176, 30176.1, 30176.2, 
30177, 30203, 30222, 30361, 38413, 38422. 38601. 40073. 40082, 401 1 1, 41072, 
41081,41100,43201,43451,45201,45651,46201,46252,46501,50113,50139, 
55001, 55221 and 60521, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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§ 5239. Combined Claims for Refund on Behalf of Class of 
Taxpayers. 

(a) This section only applies to combined claims for refund of the Sales 
and Use Tax, including State-administered local sales, transactions, and 
use taxes. 

(b) Procedures Required of Class Representative. The representative 
claiming a refund on behalf of members of a class must establish: 

( 1 ) It is more beneficial to the class and to the State to proceed as a com- 
bined claim for refund rather than individually. 

(2) The existence and the composition of the class, including: 

(A) A description of the members sufficient to identify the persons 
making up the class. 

(B) Tlie approximate number of persons in the class. 

(C) The manner in wliich and the time when the class members shall 
be identified and notified of the pendency of the combined claim. 

(3) The issues of law and fact that are or are not common to all class 
members, and the approximate number of class members affected by 
each issue that is not common to all. 

(4) The representative's written authority to act as representative for 
each class member, which authority must authorize Board Staff to release 
to the representative any confidential information in the Board's files that 
may be required in connection with the claim. This statement may in- 
clude a separate claim for refund by the class member or may state that 
the class member joins in the combined claim. 

(5) The representative is a member of the class and when and how the 
representative became a member. In addition, any unique legal or factual 
issues pertaining to the representative's claim and any differences be- 
tween the representative's status as a class member and that of any other 
class member shall be described. 

(6) The representative can fairly and adequately protect the interests 
of each member of the class and the representative's interests are not an- 
tagonistic to members of the class. 

(7) When requested by Board Staff, that each member of the class has 
been notified of the pendency of the claim and each member has had a 
reasonable opportunity to join in or be excluded from the combined 
claim. 

(c) Action to be Taken by Board Staff. 

(1) If Board Staff finds that the claim is a proper combined claim it 
will, to the extent possible, act upon the claim in the same manner that 
it would act on any other claim. If Board Staff finds that the claim is not 
a proper combined claim, it will act only on claims by individual mem- 
bers and notify the representative that the claim is not valid as to others. 
In determining the amount of any refund due to any member of the class, 
the refund is limited to the amount of tax overpayment by that member 
under the tax law under which the claim was filed. 

(2) Before a refund will be made to any member of the class, the 
amount of the tax overpayment by the member must be established and 
the representative or member must furnish or make available to Board 
Staff all contracts, documents, or records (or copies thereof) necessary 
to verify the overpayment and the amount thereof. If such contracts, doc- 
uments, or records are not presented to or made available to Board Staff, 
the representative or member, will be deemed to have failed to exhaust 
the administrative remedies. 

(d) Effect of Action on Combined Claims. 

( 1 ) Failure to commence a court action within 90 days after the mailing 
of the notice of the Board's action on a refund claim as provided in the 
tax law under which the claim was filed constitutes a waiver of any de- 
mand against the state on account of alleged overpayments. This waiver, 
however, does not apply to persons who have not previously been noti- 
fied of the claim, or who have notified Board Staff that they desire to be 
excluded from the combined claim. Nor does the waiver apply to persons 
involved in a claim to the extent it has been declared invalid as distin- 
guished from persons as to whom a claim has been denied. 

(2) A judgment in any court action filed with respect to the denial of 
any claim is res judicata as to the claimant's tax liability or overpayments 
for the period involved. 



NOTE: Authority cited: Section 15606(a), Government Code; and vSections 7051, 
7202, 7203, 7261, 7262 and 7270. Revenue and Taxation Code. Reference: Sec- 
tions 6814. 6904 and 6932, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 4A. Requests for Innocent Spouse 
Relief Under the Sales and Use Tax Law 

§ 5240. Persons Who May File, Contents of, and Manner of 
Filing Requests for Innocent Spouse Relief 
(Sales and Use Tax, Including 
State-Administered Local Sales, Transactions, 
and Use Taxes). 

(a) Who May Request Relief. A divorced or separated individual that 
has a sales or use tax liability and meets the requirements of California 
Code of Regulations, title 18, section 1705.1, subdivision (a), may file 
a request for innocent spouse relief with the Board. 

(b) Request Requirements. A request for innocent spouse relief must 
be: 

(1) In writing. 

(2) Signed and dated by the individual requesting relief. 

(3) Specifically request innocent spouse tax relief. 

(4) Identify the tax from which relief is sought. 

(5) Contain all of the information requested on Form BOE-682-A, in- 
cluding a specific explanation as to why the individual requesting relief 
believes he or she should not be held responsible for the tax liability at 
issue. 

(c) Use of Forms. A request for innocent spouse relief prepared and 
filed on a completed Form BOE-682-A safisfies the requirements of 
subdivision (b). 

(d) Limitafion Period. A request for innocent spouse relief must be 
filed with the Board within the time periods provided in California Code 
of Regulafions, ritle 18, section 1705.1, subdivision (e). 

(e) Filing Requests. The Board encourages the use of electronic means 
(i.e., facsimile, e-mail, etc.) for the filing of request for innocent spouse 
relief and related documents. A request for innocent spouse relief or re- 
lated document may be filed electronically under this section if a copy 
of the document is transmitted to the Offer in Compromise Section in ac- 
cordance with instructions provided on the Board's website at 
www.boe.ca.gov . Requests for innocent spouse relief may be mailed to 
the Offer in Compromise Section at the following address: 

OFFER IN COMPROMISE SECTION, MIC: 52 
STATE BOARD OF EQUALIZATION 
P.O. BOX 942879 
SACRAMENTO, CA 94279-0052 

A request for innocent spouse relief and related documents may also 
be hand delivered to the Board's headquarters at 450 N Street in Sacra- 
mento, California. The Chief of Board Proceedings may reject any re- 
quest for innocent spouse relief or related document filed in any manner 
that is not authorized by this section. 

Note. Authority cited: Section 15606, Government Code; and Section 705 1 , Rev- 
enue and Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262 and 
7270, Revenue and Taxation Code. 

History 
1. New article 4A (sections 5240-5242) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5241 . Acknowledgement and Review of Requests for 
Innocent Spouse Relief. 

(a) Assignment and Review. Once received, a request for innocent 
spouse relief will be assigned to Board Staff in the Offer in Compromise 
Section who will: 

(1) Send the individual requesting relief an acknowledge letter con- 
taining the contact information for the Offer in Compromise Section. 

(2) Inform the non-requesting spouse that the request has been filed 
and the basis for the request, and permit the non-requesting spouse to 
submit information to support or counter the request. 
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(3) Evaluate the merits of the request. 

(4) Request additional documentation from the individual requesting 
relief, if necessary. 

(b) Granted Request for Innocent Spouse Relief. If Board Staff in the 
Offer in Compromise Section approves a request for innocent spouse re- 
lief. Board Staff will prepare and send the individual who requested relief 
a letter explaining the relief that was granted. 

(c) Denied Request for Innocent Spouse Relief. If Board Staff in the 
Offer in Compromise Section denies a request for innocent spouse relief. 
Board Staff will: 

( 1 ) Prepare and send the individual requesting relief a letter explaining 
why the request was denied; and 

(2) If it appears that the individual requesting relief might be eligible 
for other equitable relief as provided in California Code of Regulations, 
title 1 8, section 1705. 1 , subdivision (h). Board Staff in the Offer in Com- 
promise Section will include a questionnaire and financial statement for 
the individual requesting relief to complete and return. 

(d) Requests for Other Equitable Relief. If the individual requesting 
relief returns a completed questionnaire and financial statement, Board 
Staff in the Offer in Compromise Section will review the documents to 
see if other equitable relief is warranted using the factors provided in 
California Code of Regulations, title 18, section 1705.1, subdivision (h). 
Once this review is completed. Board Staff will mail the individual re- 
questing relief a letter granting or denying equitable relief and explaining 
why such relief was granted or denied. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
Revenue and Taxation Code. Reference: Section 6456, 7202, 7203, 7261, 7262 
and 7270, Revenue and Taxation Code. 

History 
1. New article 4A (sections 5240-5242) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 



§ 5242. Requests for Reconsideration by the Board. 

(a) If a request for other equitable relief is denied, the individual re- 
questing relief may request that the denial be reconsidered by the Board 
at an oral hearing as provided in California Code of Regulations, title 18, 
section 1705.1, subdivision (h). A request for an oral hearing may be de- 
nied on a request for other equitable relief, however, requests will be lib- 
erally granted. 

(b) An oral hearing may be requested by following the instructions 
contained on the denial letter described in section 5241, subdivision (d). 

(c) If a request for an oral hearing is granted, the individual requesting 
relief may be required to participate in an appeals conference with the 
Appeals Division prior to the oral hearing. 

NOTE; Authority cited: Section 1 5606, Government Code; and Section 705 1 , Rev- 
enue and Taxation Code. Reference: Section 6456, 7202, 7203, 7261, 7262 and 
7270, Revenue and Taxation Code. 

Article 4B. Successor's Request for Relief 
of Penalty Under the Sales and Use Tax Law 



§ 5243. Successor's Request for Relief. 

A successor requesting relief from penalties as provided in California 
Code of Regulations, title 18, section 1702, subdivision (d)(2), may in- 
clude its request for relief in its petition for reconsideration or amend its 
previously filed petition to include such request. If the successor has not 
filed a petition for reconsideration and does not intend to do so, the suc- 
cessor may file a request for relief from penalties without filing a petition 
for reconsideration. Every successor's request for relief filed under this 
section must include a written statement signed under penalty of perjury 
stating the facts upon which the claim for relief is based, regardless of 
whether the request is included in a petition for reconsideration. Such re- 
quest for relief must be filed in accordance with the procedures in article 
2A of this chapter for filing a petition for redetermination under the Sales 
and Use Tax Law. 



NOTE: Authority cited: Section 1 5606, Government Code; and Section 705 1 , Rev- 
enue and Taxation Code. Reference: Section 6814, Revenue and Taxation Code. 

History 
1 . New article 4B (section 5243) and section filed 1-7-2008; operative 2-6-2008 
(Register 2008, No. 2). 



Article 4C. Other Requests for Relief of 
Penalties and Interest 

§ 5244. No Independent Right to Oral Board Hearing on a 
Request for Relief; Applicable Procedures for 
Requests Included in Petitions or Claims; and 
Association with Related Petitions or Claims. 

(a) In general, a person filing a request for relief described in this ar- 
ticle does not have a right to an oral hearing before the Board on such re- 
quest. A request for an oral hearing on a request for relief may be granted 
or denied. 

(b) If a request for relief described in this article is included in a timely 
filed peUfion for redetermination or petifion for reconsiderafion, or claim 
for refund, the procedures applicable to such petitions or claims apply to 
the request for relief. A request for relief included in a petition for redeter- 
mination or petition for reconsideration, or claim for refund must satisfy 
the requirements of this article applicable to such request. 

(c) Any request for relief filed under this article may be associated with 
any pending pefition for redetermination, petition for reconsideration, or 
claim for refund filed by the same person and covering the same periods 
as the request for relief. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501. 45851, 46601, 
50152. 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6592, 6593. 6593.5, 6596, 7657, 7657.1, 7658, 7658.1, 8877, 8878, 8878.1, 8879, 
12636, 12637, 30282, 30283, 30283.5, 30284, 32255, 32256, 32256.5. 32257, 
38452, 38453, 38454, 38455, 40102, 40103, 40103.5, 40104, 41096, 41097, 
41097.5, 41098, 43157, 43158, 43158.5, 43159, 45155, 45156, 45156.5, 45157, 
46156, 46157, 46157.5, 46158, 50112.2, 50112.3, 50112.4, 50112.3. 50112.4. 
5011 2.5, 55044, 55045, 55046, 55046.5, 60209, 60210, 6021 1 and 60212, Reve- 
nue and Taxafion Code. 

History 

1. New article 4C (sections 5244-5249.6) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5245. Authority to Grant Relief for Reasonable Cause 
and Contents of Requests for Relief for 
Reasonable Cause. 

(a) Authority to Grant Relief. If a person's failure to make a timely re- 
turn, report, payment, or prepayment, or failure to comply with a written 
notice issued under Revenue and Taxation Code section 6074, subdivi- 
sion (a) is due to reasonable cause and circumstances beyond the per- 
son's control, and occurred notwithstanding the exercise of ordinary care 
and the absence of willful neglect, the person may be relieved of the fol- 
lowing penalties imposed under: 

(1) Sales and Use Tax Law. Revenue and Taxation Code sections 
6074, 6476, 6477, 6479.3, 6480.4, 6480.8, 6511, 6565, 6591, 7051.2, 
7073, and 7074. 

(2) Motor Vehicle Fuel Tax Law. Revenue and Taxation Code sec- 
tions 7655, 7659.5, 7659.6, 7659.9, 7660, 7705, 7713, 7726, and 7727. 

(3) Use Fuel Tax Law. Revenue and Taxation Code sections 8760, 
8801, 8854, and 8876. 

(4) Tax on Insurers Law. Revenue and Taxation Code sections 12258, 
12282, 12287, 12631, 12632, and 12633. 

(5) Cigarette and Tobacco Products Tax Law. Revenue and Taxation 
Code sections 30171, 30190, 30221, 30264, and 30281. 

(6) Alcoholic Beverage Tax Law. Revenue and Taxation Code sec- 
tions 32252, 32260, 32291, and 32305. 

(7) Timber Yield Tax Law. Revenue and Taxation Code sections 
38421 and 38451. 

(8) Energy Resources Surcharge Law. Revenue and Taxation Code 
sections 40067, 40081, 40096, and 40101. 
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(9) Emergency Telephone Users Surcharge Law. Revenue and Taxa- 
tion Code sections 41060, 41080, 41090, and 41095. 

(10) Hazardous Substances Tax Law. Revenue and Taxation Code 
sections 43155, 43170, and 43306. 

(11) Integrated Waste Management Fee Law. Revenue and Taxation 
Code sections 45153, 45160, and 45306. 

(12) Oil Spill Response, Prevention, and Administration Fees Law. 
Revenue and Taxation Code sections 46 1 54, 46 1 54. 1 , 46 1 60, 4625 1 , and 
46356. 

(13) Underground Storage Tank Maintenance Fee Law. Revenue and 
Taxation Code sections 501 12, 501 12.7. and 501 19. 

(14) Fee Collection Procedures Law. Revenue and Taxation Code sec- 
tions 55042, 55050, and 55086. 

(15) Diesel Fuel Tax Law. Revenue and Taxation Code sections 
60207, 60250. 60301, 60338, 60355, 60361, and 60361.5. 

(b) Contents of Request. 

( 1 ) A request for relief based upon reasonable cause and circum- 
stances beyond the person' s control must be in writing, identify the pen- 
alty from which relief is sought, state the specific facts upon which the 
request is based, and be signed by the person requesting relief under pen- 
alty of perjury. 

(2) Form BOE-735, Request forRelief of Penalty, may be used to pre- 
pare and submit a request for relief under this section. 

NOTE: Authority cited: Section 15606. Government Code; and Sections 705L 
8251. 9251. 13170. 30451. 32451, 38701. 40171, 41128, 43501. 45851, 46601, 
501 52. 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6592, 7657, 8877, 12636, 30282, 32255. 38452, 40102. 41096. 43157, 45155, 
46156, 501 12.2, 55044 and 60209, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§ 5246. Authority to Grant Relief Due to Unreasonable 
Error or Delay and Contents of Requests for 
Relief Due to Unreasonable Error or Delay. 

(a) A person may be relieved of interest imposed under the tax and fee 
laws described in subdivision (b), if the person was charged interest due 
to: 

(1) Unreasonable error or delay: 

(A) By Board Staff acting in his or her official capacity; and 

(B) No significant aspect of the error or delay is attributable to an act 
or failure to act by the tax or fee payer. 

(2) An error by an employee of the Department of Motor Vehicles in 
calculating the use tax due on a vehicle or vessel registered with the De- 
partment of Motor Vehicles. 

(b) This section applies to interest imposed under the Sales and Use 
Tax Law, Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Cigarette and 
Tobacco Products Tax Law, Alcoholic Beverage Tax Law, Timber Yield 
Tax Law, Energy Resources Surcharge Law. Emergency Telephone Us- 
ers Surcharge Law, Hazardous Substances Tax Law, Integrated Waste 
Management Fee Law, Oil Spill Response, Prevention, and Administra- 
tion Fees Law, Underground Storage Tank Maintenance Fee Law, Fee 
Collection Procedures Law, and Diesel Fuel Tax Law. 

(c) A request for relief of interest based upon the ground set forth in 
subdivision (a) of this section must: 

( 1 ) Be in writing; 

(2) Specifically identify the error or delay that caused the person re- 
questing relief to be charged interest; 

(3) Specifically identify the period for which interest relief is sought; 
and 

(4) Be signed by the person requesting relief under penalty of perjury. 

(d) Form BOE 735-A, Request for Relief of Interest Unreasonable Er- 
ror or Delay, may be used to prepare and submit a request for relief under 
this section. 

NOTE: Authority cited: Section 15606, Govemment Code; and Sections 7051, 
8251, 9251. 13170. 30451, 32451, 38701, 40171, 41128, 43501, 45851. 46601, 
50152, 55301 and 60601. Revenue and Taxation Code. Reference: Sections 
6593.5. 7658.1, 8878.5, 30283.5, 32256.5, 38455, 40103.5, 41097.5, 43158.5, 
45156.5. 46157.5. 50112.4, 55046 and 60212, Revenue and Taxation Code. 



1. New section filed 



History 
-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5247. Authority to Grant Relief Due to Reasonable 

Reliance on Written Advice and Contents of 
Requests for Relief Due to Reasonable 
Reliance on Written Advice. 

(a) A person may be relieved from liability for the payment of a tax or 
fee imposed under the tax and fee laws identified in subdivision (c). in- 
cluding any penalties and interest added thereto, where the liabilities re- 
sulted from the person's failure to make a timely report, return or pay- 
ment and such failure is found to be due to reasonable reliance on: 

(1) Written advice given under the conditions set forth in California 
Code of Regulations, title 18. section 1705, subdivision (b) or section 
4902, subdivision (b); or 

(2) Written advice in the form of an annotation or legal ruling of coun- 
sel under the conditions set forth in California Code of Regulations, title 
18, section 1705, subdivision (c) or section 4902, subdivision (c); or 

(3) Written advice given in a prior audit of that person under the condi- 
tions set forth in California Code of Regulations, title 18, section 1705, 
subdivision (d) or 4902, subdivision (d). 

(b) Written advice may only be relied upon by the person to whom it 
was originally issued or a legal or statutory successor to that person. 

(c) This section applies to taxes and fees imposed under the Sales and 
Use Tax Law, Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Cigarette 
and Tobacco Products Tax Law, Alcoholic Beverage Tax Law, Timber 
Yield Tax Law, Energy Resources Surcharge Law, Emergency Tele- 
phone Users Surcharge Law, Hazardous Substances Tax Law, Integrated 
Waste Management Fee Law, Oil Spill Response, Prevention and Ad- 
ministration Fee Law, Underground Storage Tank Maintenance Fee 
Law, Fee Collection Procedures Law, and the Diesel Fuel Tax Law. 

(d) A request for relief due to reasonable reliance upon written advice 
must: 

(1) Be in writing; 

(2) Include the specific facts upon which the request for relief is based; 

(3) Be signed by the person requesting relief under penalty of perjury; 
and 

(4) Include an attached copy of the person' s written request for written 
advice and a copy of the written advice relied upon. 

NOTE: Authority cited: Section 15606. Government Code; and Sections 7051, 
8251. 9251, 13170, 30451. 32451, 38701, 40171, 41128. 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6596, 
7657.1. 8879. 30284, 32257, 38454. 40104, 41098, 43159, 45157, 46158, 
50112.5, 55045 and 60210. Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5248. Authority to Grant Relief Due to Disaster and 
Contents of Requests for Relief Due to 
Disaster. 

(a) If a person's failure to make a timely return or payment was due to 
a disaster, and occurred notwithstanding the exerci se of ordinary care and 
the absence of willful neglect, the person may be relieved of interest im- 
posed under: 

(1) Sales and Use Tax Law. Revenue and Taxation Code sections 
6459, 6480.4, 6480.8, 6513, 6591, and 6592.5. 

(2) Motor Vehicle Fuel Tax Law. Revenue and Taxation Code sec- 
tions 7655, 7656, 7659.9, 7661, and 7706. 

(3) Use Fuel Tax Law. Revenue and Taxation Code sections 8754, 
8760, 8803, and 8876. 

(4) Tax on Insurers Law. Revenue and Taxation Code sections 12258, 
12287, 12307, 12631, and 12632. 

(5) Cigarette and Tobacco Products Tax Law. Revenue and Taxation 
Code sections 30815, 30190, 30223, and 30281. 

(6) Alcoholic Beverage Tax Law. Revenue and Taxation Code sec- 
tions 32252, 32253, 32260, and 32291. 

(7) Timber Yield Tax Law. Revenue and Taxation Code sections 
38405, 38423, and 38451. 



Page 208.11 



Register 2008, No. 2; 1 - 1 1 - 2008 



§5249 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



(8) Energy Resources Surcharge Law. Revenue and Taxation Code 
sections 40065, 40067. 40083, and 40101. 

(9) Emergency Telephone Users Surcharge Law. Revenue and Taxa- 
tion Code sections 41054, 41060, 41082, and 41095. 

(10) Hazardous Substances Tax Law. Revenue and Taxation Code 
sections 43154, 43155, 43170, and 43201. 

(11) Integrated Waste Management Fee Law. Revenue and Taxation 
Code sections 45152, 45153, 45160, and 45201. 

(12) Oil Spill Response. Prevention, and Administration Fees Law. 
Revenue and Taxation Code sections 46153, 46154. 46160, and 46253. 

(13) Underground Storage Tank Maintenance Fee Law. Revenue and 
Taxation Code sections 5olll, 501 12. and 501 12.7. 

(14) Fee Collection Procedures Law. Revenue and Taxation Code sec- 
tions 55041. 55042. 55050. and 55061. 

(15) Diesel Fuel Tax Law. Revenue and Taxation Code sections 
60207. 60208. 60250, 60302, and 60339. 

(b) A request for relief of interest due to a disaster must: 
(!) Be in writing; 

(2) Identify the disaster due to which relief is sought; 

(3) Identify the period for which relief is sought; and 

(4) Be signed by the person requesting such relief under penalty of per- 
jury. 

(c) Form BOE-27. Penalty and Interest Relief for Disaster Victims, 
may be used to prepare and submit a request for relief under this section. 
NOTE; Authority cited: Section 15606, Government Code; and sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6593, 
7658, 8878, 12637, 30283, 32256, 38453, 40103, 41097, 43158, 45156, 46157, 
501 12.3, 55046.5 and 6021 1, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5249. Filing Requests for Relief. 

(a) A request for relief of an unpaid amount may be filed in the manner 
provided in section 5216 for the filing of a petition for redetermination 
concerning the same tax or fee law at issue in the request for relief. 

(b) A request for relief of a previously paid amount may be filed in the 
manner provided in section 5233 for the filing of a claim for refund con- 
cerning the same tax or fee law at issue in the request for relief. 
NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6592, 6593, 6593.5, 6596, 7657, 7657.1, 7658, 7658.1, 8877. 8878, 8878.1, 8879, 
12636, 12637, 30282, 30283, 30283.5, 30284, 32255, 32256, 32256.5, 32257, 
38452, 38453, 38454, 38455, 40102, 40103, 40103.5, 40104, 41096, 41097, 
41097.5, 41098, 43157, 43158, 43158 5, 43159, 45155, 45156, 45156.5, 45157, 
46156, 46157, 46157.5, 46158, 50112.2, 50112.3, 50112.4, 50112.5, 55044, 
55045, 55046, 55046.5, 60209, 60210, 6021 1 and 60212, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5249.4. Assignment and Acknowledgement of Requests 
for Relief. 

(a) Sales and Use Tax Law. 

( 1 ) Generally, a request for relief of an unpaid amount filed under the 
Sales and Use Tax Law will be assigned to and reviewed by Board Staff 
in the Petitions Section. However, a request for relief of an amount in- 
cluded in a return, will be assigned to and reviewed by Board Staff in the 
Return Analysis Section regardless of whether the amount is paid. 

(2) A request for relief of a previously paid amount filed under the 
Sales and Use Tax Law may be treated as a claim for refund, and assigned 
to and reviewed by Board Staff in the Audit Determination and Refund 
Section under the procedures contained in article 3 of this chapter. 

(b) Special Taxes. 

( 1 ) A request for relief filed under any tax or fee law governed by this 
chapter (other than the Sales and Use Tax Law), will be assigned to and 



reviewed by Board Staff in the appropriate section responsible for the 
particular tax or fee law concerned. 

(2) If the request for relief concerns previously paid amounts, the re- 
quest will be treated as a claim for refund and assigned to and reviewed 
by Board Staff in the appropriate section under the procedures contained 
in article 3 of this chapter. 

(c) Once the request for relief is assigned, the assigned Board Staff will 
promptly send the person requesting relief an acknowledgement letter 
containing the contact information for the assigned section, which may 
include a request for additional information. 

(d) This section does not apply to requests for relief included in a peti- 
tion for redetermination, petition for reconsideration, or claim for refund 
that are reviewed in accordance with the procedures applicable to such 
petitions or claims. 

NOTE; Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074. 
6592, 6593, 6593.5, 6596. 7657. 7657.1. 7658, 7658.1, 8877. 8878. 8878.1, 8879, 
12636, 12637, 30282, 30283, 30283.5, 30284, 32255, 32256, 32256.5, 32257, 
38452, 38453, 38454, 38455, 40102. 40103, 40103.5, 40104, 41096, 41097, 
41097.5, 41098, 43157, 43158. 43158.5. 43159. 45155, 45156. 45156.5, 45157. 
46156, 46157, 46157.5, 46158, 50112.2, 50112.3, 50112.4, 50112.5, 55044, 
55045. 55046, 55046.5, 60209, 60210, 6021 1 and 60212. Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5249.6. Reviewing Requests for Relief. 

(a) The assigned Board Staff will review a request for relief to: 

(1) Determine if the request satisfies the requirements of this article 
4C; and 

(2) Determine if relief is warranted. 

(b) In reviewing a request for relief, the assigned Board Staff may re- 
quest additional information from the person requesting relief. 

(c) Once the review is completed, the assigned Board Staff may deter- 
mine that: 

(1) No rehef is warranted; 

(2) Partial relief is warranted; or 

(3) Full relief is warranted. 

(d) Once the determination in subdivision (c) is made, the assigned 
Board Staff shall prepare and mail the person requesting relief a letter 
containing his or her decision and an explanation thereof. 

(e) If the person requesting relief disagrees with the assigned Board 
Staff s decision, the person requesting relief may request reconsideration 
of the decision by the Deputy Director of the Sales and Use Tax or Special 
Taxes Department, as appropriate. Thereafter, the Deputy Director re- 
sponsible for the tax or fee law concerned will prepare and mail the per- 
son requesting reconsideration a letter containing his or her decision on 
the request for reconsideration. 

(f) If the person requesting relief disagrees with the Deputy Director's 
decision under subdivision (e), the person may request an oral hearing 
before the Board. While a person requesting relief under this section does 
not have a right to an oral hearing before the Board, a request for an oral 
hearing on a request for relief may be granted. If a request for an oral hear- 
ing is granted, the Board may require that the person requesting relief par- 
ticipate in an appeals conference conducted under article 6 of this chapter 
prior to the oral hearing. 

NOTE; Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6592, 6593, 6593.5, 6596, 7657, 7657.1, 7658, 7658.1, 8877. 8878, 8878.1, 8879, 
12636, 12637, 30282, 30283, 30283.5, 30284, 32255, 32256, 32256.5, 32257, 
38452, 38453, 38454, 38455, 40102, 40103, 40103.5, 40104, 41096, 41097, 
41097.5, 41098, 43157, 43158, 43158.5, 43159, 45155, 45156, 45156.5, 45157, 
46156, 46157, 46157.5, 46158, 50112.2, 50112.3, 50112.4, 50112.5, 55044, 
55045, 55046, 55046.5, 60209, 60210, 6021 1 and 60212, Revenue and Taxation 
Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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Article 5. Claims (inquiries) of Incorrect or 
Non-Distribution of Local and District Taxes 

§ 5250. Filing and Reviewing Claims and inquiries 

Regarding Incorrect or Non-Distribution of 
Local and District Taxes. 

(a) A claim or inquiry regarding the incorrect or non-distribution of 
local or district taxes must meet the requirements of California Code of 
Regulations, title 18, sections 1807 and 1828, respectively. 

(b) The Board encourages the use of electronic means for the filing of 
claims and inquiries. A claim or inquiry, or supporting document, may 
be filed electronically under this section if it is transmitted to the Alloca- 
tion Group in accordance with instructions provided on the Board's web- 
site at www.boe.ca.gov . A claim or inquiry, or supporting document, 
may also be hand delivered to the Board's headquarters at 450 N Street 
in Sacramento, California, or mailed to the: 

ALLOCATION C.ROUP 

AUDIT DETHRMINATION AND RKFUND SECTION. MIC: 39 

BOARD OF EQUALIZATION 

P.O. BOX 942879 

SACRAMENTO. CA 94279-00.39 

The Chief of Board Proceedings may reject any claim or inquiry, or 
related document, filed in any manner that is not authorized by this sec- 
tion. 

(c) A claim or inquiry will be acknowledged and reviewed in accor- 
dance with the procedures contained in California Code of Regulations, 
title 18, section 1807 or 1828. 

NOTE: Authority cited: Section 15606. Government Code; and Sections 7202, 
7203, 7261, 7262, 7270, Revenue and Taxation Code. Reference: Sections 7209 
and 7223, Revenue and Taxation Code. 

History 
I. New article 5 (section 5250) and section filed 1-7-2008; operative 2-6-2008 
(Register 2008, No. 2). 
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Article 6. Appeals Conferences 

Referral to Appeals Division for Appeals 

Conference; Preferred Location for Appeals 
Conference. 



(a) If a petition for redetermination, petition for reconsideration, claim 
for refund, or request for innocent spouse or other equitable relief is re- 
ferred to the Appeals Division for an appeals conference. Board Staff will 
contact the petitioner, claimant, or person requesting relief: 

(1) To verify and update the person's contact information; and 

(2) Inquire as to whether the person would prefer that the appeals con- 
ference be held at a specific location. 

(b) Unless the petitioner, claimant, or person requesting relief indi- 
cates another preference, the appeals conference will be held in the dis- 
trict office that conducted the petitioner's audit, recommended denial of 
the claimant's claim for refund, or recommended denial of a person's re- 
quest for relief. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251. 13170, 30451, 32451, 38701. 40171, 41128, 43501, 45851, 46601, 
50152. 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538, 6562. 6592. 6593. 6593.5. 6596, 6814, 6901, 6902, 6906, 6981, 7657, 
7657.1, 7658, 7658.1, 7700, 7700.5, 7711, 8126, 8128. 8191 , 8828. 8828.5, 8852, 
8877.8878.8878.1,8879,9151,9152,9196,12429.12636,12637,12951,12977, 
12978. 12981, 30175, 30176, 30176.1. 30176.2, 30177, 30178, 30178.1, 30243. 
30243.5. 30262. 30282, 30283, 30283.5. 30284. 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313. 32401, 32402, 32402.1, 
32404, 32407, 32440, 38433. 38435, 38443, 38452, 38453, 38454. 38455, 38601 , 
38602. 38605, 38631, 40093, 40102, 40103. 40103.5, 40104, 40111, 40112, 
40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 
41107, 43157. 43158. 43158.5, 43159, 43303, 43351, 43.352, 43451, 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 
456.^2, 456.54, 45801. 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502. 46505, 46511, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2. 50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046, 55046.5, 
55083, 55102, 55103, 55221. 55222, 55224, 55281, 60209. 60210, 6021 1, 60212, 



60332, 60333. 60352. 60501. 60502, 60506, 60507, 60521. 60522 and 60581. 
Revenue and Taxation Code. 

History 
1. New article 6 (sections 5260-5268) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5261. Notice of Appeals Conference: Response to Notice 
of Appeals Conference; Submission of 
Additional Arguments and Evidence; 
Recording Appeals Conferences. 

(a) Board Proceedings Staff will prepare and mail the petitioner, 
claimant, or person requesting relief a Notice of Appeals Conference, 
which must include the date, time, and location of the appeals confer- 
ence. 

(b) Board Proceedings Staff will include a Response to Notice of Con- 
ference form with each Notice of Appeals Conference. A recipient of a 
Notice of Appeals Conference should complete and return the Response 
to Notice of Conference within 15 days of the date Board Proceedings 
Staff mailed the Notice of Appeals Conference. 

(c) If the petitioner, claimant, person requesting relief, or other person 
described in section 5264 (other than the conference holder) has not al- 
ready submitted all of its written arguments and documentary evidence 
prior to the issuance of the Notice of Appeals Conference, the arguments 
and evidence should be submitted to the Appeals Division within 15 days 
of the date Board Proceedings Staff mailed the Notice of Appeals Confer- 
ence. 

(d) Appeals conferences are not recorded. If the petitioner, claimant 
or person requesting relief would like to record the appeals conference 
the person must check the appropriate box on the Response to Notice of 
Conference and agree to provide a copy of any recording or transcript to 
the Appeals Division upon request. 

Note: Authority cited: Section 15606. Government Code; and Sections 7051, 
8251. 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501. 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074. 
6456, 6538, 6562, 6592, 6593, 6593.5. 6596. 6814, 6901, 6902. 6906, 6981 , 7657, 
7657.1, 7658, 7658.1, 7700, 7700.5, 771 1, 8126, 8128. 8191, 8828, 8828.5, 8852, 
8877,8878,8878.1,8879,9151,9152,9196,12429.12636.12637,12951,12977, 
12978, 12981. 30175, 30176, 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 
30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 30365, 30421. 
32255, 32256, 32256.5. 32257, 32302, 32312, 32313, 32401, 32402, 32402.1. 
32404, 32407, 32440, 38433, 38435, 38443. 38452, 38453, 38454, 38455. 38601, 
38602, 38605, 38631, 40093, 40102, 40103. 40103.5, 40104, 40111, 40112, 
40115, 40121, 41087, 41096, 41097. 41097.5, 41098, 41100, 41101, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 
45652, 45654, 45801, 46156, 46157. 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502, 46505, 46511. 50112.2. 50112.3, 50112.4, 50112.5, 50116, 
50120.2, 50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046. 55046.5. 
55083, 55102, 55103. 55221, 55222. 55224, 55281, 60209, 60210, 6021 1, 60212, 
60332, 60333, 60352. 60501, 60502, 60506. 60507, 60521, 60522 and 60581. 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5262. Requests to Reschedule or Postpone Appeals 
Conferences. 

(a) The Board encourages the use of electronic means (i.e., facsimile, 
e-mail, etc.) for the filing of requests to postpone or reschedule an ap- 
peals conference. A request to postpone or reschedule an appeals confer- 
ence may be filed electronically under this section if it is transmitted to 
the Board Proceedings Division in accordance with instructions pro- 
vided on the Board's website at www.boe.ca.gov . Requests to postpone 
or reschedule an appeals conference may also be hand delivered to the 
Board's headquarters at 450 N Street in Sacramento, California, or 
mailed to the: 

BOARD PROCEEDINGS DIVISION, MJC: 97 
STATE BOARD OF EQUALIZATION 
P.O. BOX 942879 
SACRAMENTO, CA 94279-0097 

The Chief of Board Proceedings may reject any request to postpone 
or reschedule an appeals conference filed in any manner that is not autho- 
rized by this section. 

(b) Rescheduling. If there is a scheduling conflict for an appeals con- 
ference scheduled to be held in-person at headquarters, by videoconfer- 
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ence or by telephone, the appeals conference may be rescheduled with 
the same conference holder generally within 30 days to accommodate the 
parties. At the discretion of the Chief Counsel, a second rescheduling 
may be allowed. Board Proceedings Staff may reschedule an appeals 
conference scheduled to be heard at a district office to a different district 
office, to headquarters, to a videoconference, or a telephone conference, 
or may postpone the appeals conference to the same district office as pro- 
vided in subdivision (c). 

(c) Postponement. Postponements are only applicable to appeals con- 
ferences that are scheduled at a district office. A postponement results in 
the case being placed back into the inventory of unassigned cases and 
reassigned when appeals conferences are subsequently held at such dis- 
trict office. If a party requests a postponement of an appeals conference 
to be held at a district office within 15 days after the date of the Notice 
of Appeals Conference sent by Board Proceedings Staff and has suffi- 
cient justification for requesting the postponement, the Chief of Board 
Proceedings may allow the postponement. If a party requests a postpone- 
ment of the appeals conference later than 15 days after the date of the No- 
tice of Appeals Conference, and can demonstrate extreme hardship (e.g., 
illness, death, disaster) for requesting the postponement, the Chief Coun- 
sel may allow the postponement. The Chief Counsel may only grant a 
party's second or subsequent request to postpone a previously postponed 
appeals conference if the party requesting postponement can demon- 
strate extreme hardship, however, a previously postponed appeals con- 
ference may be rescheduled as provided in subdivision (b). 
NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
82.51, 9251, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601, 
501 52. 55301 and 60601. Revenue and Taxation Code. Reference: Sections 6074, 
6456. 6538, 6562, 6592, 6593, 6593.5, 6596, 6814, 6901 , 6902. 6906, 698 1 , 7657, 
7657.1, 7658, 7658.1, 7700, 7700.5, 771 1, 8126, 8128. 8191, 8828, 8828.5. 8852, 
8877,8878,8878.1,8879,9151,9152,9196, 12429. 12636, 12637, 12951, 12977, 
12978. 12981, 30175, 30176, 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 
30243.5. 30262, 30282, 30283, 30283.5. 30284. 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402, 32402.1, 
32404, 32407, 32440, 38433, 38435, 38443, 38452, 38453, 38454, 38455, 38601, 
38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 
40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 
41107, 43157. 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 43452, 
434.54, 43491, 45155, 45156, 45156.5, 45157, 45303. 45352, 45353, 45651, 
45652, 456.54, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502, 46505, 46511, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2, .50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046, 55046.5, 
5.5083, 55102, 55103, 55221, 55222, 55224, 55281, 60209, 60210, 6021 1, 60212, 
60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5263. Ways to Expedite an Appeals Conference. 

(a) Board Proceedings Staff will schedule an appeals conference with- 
in 60 days of receiving written notice that the petitioner, claimant, or per- 
son requesting relief has agreed to: 

(1) Attend an appeals conference at the Board's headquarter located 
at 450 N Street, Sacramento, California; 

(2) Attend a video conference at one of the Board's district offices with 
the necessary equipment; or 

(3) Participate in a telephone conference (Board Staff will place the 
call). 

(b) Subdivision (a) only applies to written notices sent to the Board 
Proceedings Division at or before the due date of the Response to Notice 
of Conference. Such a written notice may be included in the Response to 
Notice of Conference. 

(c) Once the deadline to file the written notice described in subdivision 
(a) has expired. Board Proceedings Staff will attempt to schedule an ap- 
peals conference as soon as practicable, if the petitioner, claimant, or per- 
son requesting relief notifies the Board Proceedings Division that it is 
wiUing to appear on shortened notice. 

NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451. 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538, 6562, 6592, 6593, 6593.5, 6596, 6814, 6901, 6902. 6906, 6981, 7657, 
7657.1, 7658, 7658.1, 7700, 7700.5, 771 1, 8126, 8128, 8191, 8828, 8828.5, 8852, 



8877,8878,8878.1,8879,9151.9152.9196.12429.12636, 12637.12951.12977, 
12978, 12981. 30175, 30176, 30176.1. 30176.2, 30177, 30178, .S0178.1, .^0243. 
30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361. 30362. 30365. 30421, 
32255, .32256. 322.56.5. 322.57, 32.302, 32312, 32313. 32401, 32402, 32402.1, 
32404, 32407, 32440, 38433, 38435. 38443, 38452, 38453, 38454, 38455, 38601, 
38602, 38605, 38631, 40093, 40102. 40103, 40103.5, 40104, 40111, 40112. 
40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104. 
41107, 43L57, 43158, 43158.5, 43L59. 43303, 43351, 433.52, 43451, 4.M52, 
434.54, 43491, 451.5.5, 451.56, 45L56..5, 45157, 4.5303, 45.352, 4.5.\53. 4.5651, 
4.5652. 4.56.54, 45801. 46L56. 461.57. 461.57.5. 46158, 46302, 46.303. 46353, 
46501, 46502, 46505, 46511, 50112.2, 50112.3, 50112.4, 50112.5. 50116. 
.50120.2. 50120.3, 501.39, .50140, .50142. .50151, 5.5044, 55045, .5.5046. .5.5046..5, 
5-5083, 55 1 02, 55 1 03, 5522 1 , 55222, 55224, 5528 1 , 60209, 602 1 0, 602 1 1 , 602 1 2, 
60332, 60333, 60352, 60501, 60.502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5264. Conducting the Appeals Conference; Parties to the 
Appeals Conference; Nature of the Appeals 
Conference; Failure to Appear. 

(a) Appeals Staff. The appeals conference will be held by Appeals 
Staff that has not had any prior involvement in the matter being discussed 
at the appeals conference. It is the responsibility of Appeals Staff to take 
a fresh look at the law and the facts and make Appeals Staff's own objec- 
tive recommendation. 

(b) Department Representative. Generally, Board Staff from the ap- 
propriate Department will be present at the appeals conference to provide 
the reasons for determining that a tax or fee is due, a claim for refund 
should be denied, or a request for relief should not be granted. Where ap- 
propriate, other Board Staff may be present at the appeals conference. 

(c) Other Agency Representatives. A representative from another state 
agency may be present at appeals conferences where the tax or fee at is- 
sue is administered by the representative's agency. Such a representative 
will provide his or her agency's reasons for determining that the tax or 
fee at issue is due or should not be refunded. 

(d) Nature of Appeals Conference. The appeals conference is not an 
adversarial proceeding; it is an informal discussion of the relevant facts 
and applicable laws. As such, it is important that all relevant information 
be presented to Appeals Staff. 

(1) A party may submit additional written arguments and documentary 
evidence to Appeals Staff at any time before or during the appeals confer- 
ence. (When possible, such arguments and evidence should be submitted 
within 10 days of receipt of a Notice of Appeals Conference.) 

(2) If any party requests permission to submit additional written argu- 
ments and documentary evidence at the appeals conference. Appeals 
Staff may grant that party 15 days after the appeals conference to submit 
such arguments and evidence. If there is sufficient justification. Appeals 
Staff may also grant the requesting party an additional 15 days to submit 
additional written arguments and documentary evidence. Appeals Staff 
may not grant further extensions of time to submit additional written ar- 
guments and documentary evidence without the approval of the Assistant 
Chief Counsel of the Appeals Division or his or her designee. 

(3) If a party submits additional written arguments and documentary 
evidence after the appeals conference, the other party will be granted 15 
days to respond to such arguments and evidence. 

(e) Failure to Appear. If a petitioner, claimant, or person requesting re- 
lief, or an authorized representative fails to appear at an appeals confer- 
ence, Appeals Staff will still hold the appeals conference as scheduled. 

(f) Once the appeals conference is concluded, Appeals Staff will take 
the petition, claim for refund, or request for relief under consideration. 
Note: Authority cited: Section 15606, Government Code; and Secfions 7051, 
8251, 9251, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
501 52, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538, 6562, 6592, 6593, 6593.5, 6596, 6814. 6901, 6902, 6906. 6981, 7081, 
7657, 7657.1, 7658, 7658.1, 7700, 7700.5, 771 1 , 8126, 8128, 8191, 8828, 8828.5, 
8852, 8877, 8878, 8878.1. 8879, 9151, 9152, 9196, 12429, 12636, 12637, 12951, 
12977, 12978, 12981, 30175, 30176, 30176.1, 30176.2, 30177, .30178, 30178.1, 
30243, 30243.5, 30262, .30282, 30283. 30283.5, 30284, 30361, 30362, 30365, 
30421, 32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402, 
32402.1, 32404, 32407, 32440. 38433, 38435, 38443, 38452, 38453, 38454, 
38455, 38601, 38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 
40111, 40112, 40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 
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41101, 41104, 41107, 43157, 43158, 43158.5, 43159, 43303, 43351. 43352, 
43451, 43452, 43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 
45353, 45651, 45652, 45654, 45801. 46156, 46157, 46157.5, 46158, 46302, 
46303. 46353. 46501 , 46502, 46505, 4651 1 , 501 12.2, 501 12.3, 501 12.4, 501 12.5, 
50116. 50120.2, 50120.3. 50139, 50140, 50142, 50151, 55044, 55045, 55046, 
55046.5, 55083, 55102, 55103, 55221, 55222, 55224. 55281, 60209, 60210, 
6021 1, 60212. 60332. 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 
and 60581, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5265. Issuance and Contents of a Decision and 
Recommendation. 

(a) Within 90 days after the submission of any additional documents 
as authorized in section 5264, subdivision (d). Appeals Staff must issue 
a written report containing Appeals Staffs findings, called a Decision 
and Recommendation, copies of which must be sent to all parties. The 
Chief Counsel may allow additional time beyond the 90 days to prepare 
the Decision and Recommendation. Both the request for additional time 
and the granting of additional time must be in writing and copies pro- 
vided to all parties to the appeals conference. 

(b) If a party does not appear at the appeals conference, the Decision 
and Recommendation will be based on all of the information in the file 
and any additional information provided by the parties, including in- 
formation provided at the appeals conference. 

(c) The Decision and Recommendation must include all of the follow- 
ing: 

( 1 ) A concise statement of each issue raised by the petitioner, claimant, 
or person requesting relief; 

(2) The position of Board Staff in the appropriate Department on each 
issue raised by the petitioner, claimant, or person requesting relief; 

(3) A statement of the relevant law applicable to each issue raised by 
the petitioner, claimant, or person requesting relief; 

(4) A clear application of the relevant law to all the relevant informa- 
tion presented to Appeals Staff; 

(5) Appeals Staffs conclusions and recommendations after applying 
the relevant law to all of the relevant information; and 

(6) A summary of any additional information or documentation that 
was not presented to Appeals Staff, which might be relevant to a resolu- 
tion of the issues raised by the petitioner, claimant, or person requesting 
relief 

(d) Any party receiving a Decision and Recommendation that discov- 
ers a significant factual error should contact Appeals Staff immediately. 
Appeals Staff may revise the Decision and Recommendation or issue a 
supplemental Decision and Recommendation to correct such errors. 
Note-. Authority cited: Section 15606. Government Code; and Sections 7051, 
8251, 9251, 13170. 30451. 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538, 6562, 6592, 6593, 6593.5, 6596, 6814, 6901 . 6902. 6906, 698 1 , 7657, 
7657. 1 , 7658. 7658. 1 , 7700, 7700.5, 77 1 1 , 8 1 26, 8 1 28, 8 1 9 1 , 8828, 8828.5, 8852, 
8877.8878.8878.1,8879,9151,9152,9196.12429,12636,12637,12951,12977, 
12978, 12981, 30175. 30176, 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 
30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402, 32402.1. 
32404, 32407, 32440, 38433, 38435, 38443. 38452, 38453, 38454, 38455. 38601, 
38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 
40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104. 
41107, 43157, 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 
45652, 456.54, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502, 46505, 46511, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2, 50120.3. 50139. 50140. 50142, 50151, 55044, 55045, 55046, 55046.5, 
55083,55102.55103,55221.55222.55224,55281,60209,60210,60211,60212, 
60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5266. Appeals Staff Recommendations; Requests for 
Reconsideration; Requests for Oral Hearings. 

(a) Appeals Staff may make the following recommendations in the De- 
cision and Recommendation: 

( 1 ) Deny the petition, claim, or request for relief in its entirety. 



(2) Grant the petition, claim, or request for relief in its entirety. 

(3) Grant the petition, claim, or request for relief in part. 

(4) That Board Staff in the appropriate Department re-audit the issues 
raised in the petition, claim, or request for relief as specified in the Deci- 
sion and Recommendation. 

(b) If the Decision and Recommendation recommends denial of the 
petition, claim, or request for relief in whole or in part, the petitioner, 
claimant or person requesting relief may: 

( 1 ) File a written request for Appeals Staff to reconsider the petition, 
claim, or request for relief no later than 30 days after the Decision and 
Recommendation was issued. 

(2) Disagree and file a written request for an oral hearing before the 
Board no later than 30 days after the Decision and Recommendation was 
issued. (A petitioner, claimant, or person requesting relief who has pre- 
viously requested an oral hearing before the Board on the same petition, 
claim, or request for relief does not need to request an oral hearing at this 
time.) 

(A) If an oral hearing is or was requested. Board Proceedings Staff will 
schedule an oral hearing before the Board, unless that request is waived. 
However, an oral hearing will not be provided if a request for a discre- 
tionary oral hearing is denied. 

(B) If an oral hearing has been requested, but it is unclear whether the 
petitioner, claimant or person requesting relief disagrees with any por- 
tion of its Decision and Recommendation (or supplemental Decision and 
Recommendation) Board Staff will: 

(i) Contact the petitioner, claimant, or person requesting relief to in- 
quire as to the existence of such disagreement; and 

(ii) Only schedule an oral hearing before the Board if the petitioner, 
claimant, or person requesting relief confirms that such disagreement ex- 
ists. 

(3) Agree with the Decision and Recommendation. 

(c) If the Decision and Recommendation recommends that a petition, 
claim, or request for relief be granted in whole or in part, the Department 
represented at the appeals conference, and any state agency represented 
at the appeals conference, may: 

(1) File a written request for Appeals Staff to reconsider the petition, 
claim, or request for relief within 30 days after the Decision and Recom- 
mendation was issued. 

(2) Agree with the Decision and Recommendation. 

(d) Notwithstanding subdivision (c), if the Decision and Recommen- 
dation recommends that a petition, claim for refund, or request for relief 
be granted in whole or in part, any state agency represented at the appeals 
conference may file a written request for an oral hearing before the Board 
no later than 30 days after the Decision and Recommendation was issued. 
If an oral hearing is requested. Board Proceedings Staff will schedule an 
oral hearing before the Board, unless that request is waived. However, 
an oral hearing will not be provided if a request for a discretionary oral 
hearing is denied. 

(e) If Appeals Staff receive a request for reconsideration. Appeals 
Staff will prepare a Supplemental Decision and Recommendation ad- 
dressing any new information provided in the request for reconsidera- 
tion, copies of which will be sent to all parties. Appeals Staff may also 
issue a Supplemental Decision and Recommendation as necessary to 
clarify or correct the information, analysis, or conclusion contained in a 
Decision and Recommendation or prior Supplemental Decision and Rec- 
ommendation. A Supplemental Decision and Recommendation must 
satisfy all the requirements of section 5265, subdivision (c). 

(f) If a Decision and Recommendation or Supplemental Decision and 
Recommendation recommends that a petition, claim, or request for relief 
be granted in whole or in part and the amount granted exceeds $50,000. 
the recommendation will be sent to the Board for approval. Once the rec- 
ommendation is submitted to the Board, the Board has discretion to make 
its own determination as to whether the petition, claim, or request should 
be granted and in what amount, and will do so without further documen- 
tation or testimony from the claimant, unless the claimant has requested 
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and been granted an oral hearing before the Board regarding a partial de- 
nial of the same claim for refund. 

Note; Authority cited: Section 15606. Government Code: and Sections 7051, 
8251. 9251, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601, 
501 52, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538. 6562, 6592. 6593, 6593.5, 6596, 68 1 4, 6901 . 6902. 6906, 698 1 . 7657, 
7657.1, 7658, 7658.1, 7700, 7700.5, 771 1. 8126. 8128. 8191, 8828, 8828.5, 8852, 
8877,8878.8878.1,8879,9151,9152.9196, 12429, 12636, 12637. 12951, 12977, 
12978, 12981, 30175, 30176, 30176.1, 30176.2, 30177, 30178, .30178.1, 30243, 
30243.5, 30262, 30282. 30283. 30283.5, 30284, .30361, 30362. 30365, 30421, 
32255, 32256, 322,56.5, 32257, 32302, 32312. 32313. 32401, .32402, 32402.1, 
32404. 32407, 32440, 38433, 38435, 38443. 38452, 38453, 384.54, 38455, 38601 , 
38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104. 40111, 40112, 
40115, 40121, 41087, 41096. 41097, 41097.5. 41098, 41100, 41101, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303. 43351, 43352, 43451, 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157. 45303. 45352, 45353, 45651, 
45652, 45654, 45801, 46156, 46157, 46157.5. 46158. 46302, 46303, 46353, 
46501. 46502. 46505. 46511, 50112.2, 50112.3, 50112.4. 50112.5, 50116, 
50120.2, 50120.3, 50139. 50140. 50142, 50151, 55044, 55045, 55046, 55046.5, 
55083, 55 1 02, 55 1 03, 5522 1 , 55222, 55224, 5528 1 , 60209, 602 1 0, 602 1 1 , 602 1 2, 
60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2' 

§ 5267. Issuance of Post Appeals Conference Notices. 

(a) A Notice of Redetermination, Statement of Account, Notice of Re- 
fund, or Denial of Claim will be issued based on a Decision and Recom- 
mendation if: 

( 1 ) The petitioner, claimant, or person requesting relief and the depart- 
ment or other agency represented at the appeals conference agree with 
the Decision and Recommendation in its entirety; 

(2) The petitioner, claimant, person requesting relief, or another 
agency represented at the appeals conference do not request an oral hear- 
ing before the Board; or 

(3) The petitioner, claimant, or person requesting reliefs request for 
a discretionary oral hearing is denied. 

(b) Notwithstanding the provisions of subdivision (a), a Notice of De- 
termination, Statement of Account, or Notice of Refund will not be is- 
sued based upon a Decision and Recommendation if: 

( 1 ) The Decision and Recommendation recommends granting a peti- 
tion or claim for refund because the petitioner or claimant: 

(A) Accepted a vaUd resale or exemption certificate; or 

(B) Did not issue a valid resale or exemption certificate. 

(2) Appeals Staff recommends imposing a related liability on: 

(A) The person who issued the resale or exemption certificate de- 
scribed in subparagraph (A) of paragraph (1) of this subdivision; or 

(B) The person who sold tangible personal property without receiving 
a valid resale or exemption certificate from the petitioner or claimant de- 
scribed in paragraph (1) of this subdivision; 

(3) The person described in paragraph (2) has requested and been 
granted an oral hearing to contest Appeals Staffs recommendation; and 

(4) The Chief Counsel determines that both matters should be consoh- 
dated for an oral hearing before the Board. 

(c) For purposes of this section, references to "Decision and Recom- 
mendation" include Supplemental Decisions and Recommendations de- 
scribed in section 5266. 

NOTE: Authority cited: Section 15606. Government Code; and Sections 7051, 
8251. 9251. 13170, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601, 
50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538, 6562, 6592, 6593, 6593.5, 6596, 6814, 6901, 6902, 6906, 6981. 7657, 
7657. 1, 7658, 7658.1, 7700, 7700.5, 771 1, 8126, 8128, 8191, 8828, 8828.5, 8852, 
8877,8878,8878.1,8879,9151,9152,9196.12429,12636,12637,12951,12977, 
12978, 12981, 30175, 30176, 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 
30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313. 32401, 32402, 32402.1, 
32404, 32407, 32440, 38433, 38435, 38443, 38452, 38453, 38454, 38455, 38601, 
38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 
40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157. 45303, 45352, 45353, 4.5651, 
45652, 45654, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502, 46505, 46511, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2, 50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046, 55046.5, 
55083, 55102, 55103, 55221, 55222, 55224, 55281, 60209, 60210, 6021 1, 60212, 



60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operafive 2-6-2008 (Register 2008, No. 2). 

§ 5268. Procedures for Conducting Board Hearings. 

Board hearings will be conducted under the hearing procedures set 
forth in chapter 5 of this division. 

NOTE: Authority cited: Secfion 15606(a), Government Code; Sections 105190 
and 105310. Health and Safety Code; SecUons 7051, 7202, 7203, 7261, 7262, 
7270, 8251, 9251, 13170, 30451. 32451. 38701, 40171, 41128, 43501. 44003. 
4585 1 , 46601, 50152, 55301 and 60601 , Revenue and Taxation Code; and Section 
893, Public Utilities Code. Reference: Sections 6561, 6814, 6902, 7710, 8128, 
8851, 9152, 12428, 12978. 30261, 30362, 32301, 32402, 38441, 38602, 40091, 
401 12, 41085, 41 101, 43301, 43452, 45301, 45652, 46351, 46502, 501 14, 50140, 
55081, 55222, 60350 and 60522. Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 7. 



Optional Briefs for Board 
Hearings 



§ 5270. Requirements for Briefs; Briefing Schedule; 
Non-Party Briefs; Additional Briefing. 

(a) Optional Briefing. If a party to an Appeals Conference or person 
requesting relief is granted a hearing before the Board, the parties to such 
hearing may submit briefs in accordance with the rules set forth in this 
section. However, all briefs permitted to be filed under this section, other 
than briefs required by paragraphs (1) and (3) of subdivision (f), are op- 
tional. 

(b) Requirements for Briefs. 

(1) Timeliness. All briefs must be filed within the time periods pro- 
vided in this section unless an extension is granted by the Chief Counsel 
in accordance with section 527 1 . 

(2) Filing. 

(A) Electronic Filing. The Board encourages the use of electronic 
means (i.e., facsimile, e-mail, etc.) for the filing of briefs and related doc- 
uments. Briefs and related documents may be filed electronically under 
this section if they are transmitted to the Chief of Board Proceedings in 
accordance with instructions provided on the Board's website at 
www.boe.ca.gov. 

(B) Other Methods. Briefs and related documents may also be hand de- 
livered to the Board's headquarters at 450 N Street in Sacramento, 
California, or mailed to the Chief of Board Proceedings, at the following 
address: 

CfflEF OF BOARD PROCEEDINGS, MIC: 80 
STATE BOARD OF EQUALIZATION 
P.O. BOX 942879 
SACRAMENTO, CA 94279-0080 

(C) The Chief of Board Proceedings may reject any brief or related 
document filed in any manner that is not authorized by this section. 

(D) Notice. All briefs shall also be mailed or personally delivered to 
the other parties to the Board hearing, other than the Department repre- 
sented at the appeals conference under section 5264, subdivision (b). 

(3) Format. Briefs may not exceed: 

(A) 30 typed or handwritten, double-spaced, or 15 typed or handwrit- 
ten, single-spaced; 

(B)8 1/2" by 11" pages; 

(C) Printed only on one side in a type-font size of at least 10 points or 
12 characters per inch, or the equivalent; 

(D) Excluding exhibits. 

(4) The Chief Counsel may extend the page limit in paragraph (3) prior 
to the deadline for filing a brief based upon a written application setting 
forth circumstances that justify additional pages. In the event a brief does 
not conform to the form and page limits specified above, the submitted 
brief may be returned by the Chief of Board Proceedings. If a brief is so 
returned, the party will be given 10 days to comply with the form and 
page limits, and failure to do so within the 10-day period constitutes a 
waiver of the opportunity to submit the brief. 
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(c) Opening Briefs. Any party that requested a Board hearing under 
section 5266 may file an opening brief. An opening brief must contain 
a statement of the issues, a statement of the facts, and a discussion of the 
legal authorities, including statutes and regulations, relied on by the party 
submitting the opening brief. Opening briefs must be filed with the Chief 
of Board Proceedings no later than 55 days before the Board hearing. 

(d) Reply Briefs. Any party to a Board hearing may file a reply brief 
in response to any opening brief. A reply brief must contain a statement 
of the issues, including relevant issues not raised by the opening brief, a 
statement of the facts as understood by the party submitting the reply 
brief, a discussion of the legal authorities, including relevant statutes and 
regulations, relied on by the party submitting the reply brief, and the 
assertion of any affirmative defenses. Reply briefs must be filed with the 
Chief of Board Proceedings no later than 35 days before the Board hear- 
ing. 

(e) Response to Reply Brief. Any party to a Board hearing may file a 
response to a reply brief. A response to a reply brief may only address 
new issues or arguments raised in the reply brief to which it responds. A 
response to a reply brief must be filed with the Chief of Board Proceed- 
ings no later than 20 days before the Board hearing. The Chief of Board 
Proceedings must reject a response to a reply brief that exceeds the scope 
permitted by this subdivision. 

(f) AddiUonal Briefing. 

(1) Post-Hearing Briefs. The Board may permit or require the filing 
of post-hearing briefs and memoranda of legal authorities, including 
relevant statutes and regulations, on any matters considered at a Board 
hearing. However, any post-hearing submissions are permitted only by 
order of the Board, on the subject matter specified, and within the time 
limits prescribed by the Board. 

(2) Non-Party (Amicus) Briefs. A person that is not a party to a Board 
hearing may file a brief or letter with the Chief of Board Proceedings no 
later than 20 days before the Board hearing, and the parties may file re- 
sponses to such briefer letter with the Chief of Board Proceedings no lat- 
er than 10 days before the hearing. The response by any party may ad- 
dress only the points of disagreement the party has with the non-party 
brief or letter. A non-party post-hearing brief or letter may be filed only 
if the Board has requested post-hearing briefing from the parties and then 
no later than the end of the post-hearing briefing period prescribed by the 
Board for the parties. A non-party brief must conform to the general re- 
quirements set forth in subdivision (b). A non-party brief or letter must 
contain a statement regarding the nature of the non-party's interest in the 
outcome of the proceeding. 

(3) Addidonal briefing. In extraordinary situations, the Board or Ap- 
peals Staff may request addifional briefing from either party after the 
briefing period is ordinarily complete. Any such requested briefing must 
be filed within the time specified by the Board or Appeals Staff. 

(g) Briefs Filed by Unrepresented Parties. Notwithstanding subdivi- 
sions (c), (d), and (e), a party who appears at a Board hearing without a 
representative, and who has not employed a representafive to prepare a 
brief, may, at the discretion of the Board, submit a brief on the day of the 
hearing. A party who receives representation from a Board-approved pro 
bono or clinical program is considered to be unrepresented for purposes 
of this subdivision. 

NOTE; Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 13170, 30451, 32451, 38701. 40171, 41128, 43501, 45851, 46601, 
50152. 55301 and 60601, Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538. 6562, 6592. 6593, 6593.5. 6596. 6814. 6901. 6902. 6906, 6981, 7657, 
7657.1. 7658. 7658.1. 7700, 7700.5, 771 1, 8126, 8128. 8191, 8828. 8828.5. 8852, 
8877,8878,8878.1,8879,9151,9152,9196,12429.12636.12637,12951.12977, 
12978, 12981, 30175. 30176. 30176.1. 30176.2, 30177, 30178, 30178.1, 30243, 
30243.5, 30262, 30282, 30283, 30283.5, 30284. 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402. 32402.1, 
32404. 32407. 32440, 38433, 38435, 38443, 38452, 38453, 38454, 38455. 38601, 
38602, 38605, 38631. 40093. 40102, 40103, 40103.5, 40104, 40111, 40112, 
40115, 40121. 41087. 41096. 41097. 41097.5. 41098. 41100, 41101, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43351. 43352. 43451. 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 
45652, 45654, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502, 46505, 46511, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 



50120.2, 50120.3, 50139, 50140. 50142. 50151, 55044. 55045. 55046. 55046.5. 
55083, 55 1 02, 55 1 03, 5522 1 , 55222, 55224, 5528 1 , 60209. 602 1 0. 602 11 . 602 1 2. 
60332. 60333. 60352. 60501. 60502. 60506. 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 

1. New article 7 (sections 5270-5271) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5271 . Extensions of Time for Filing Briefs. 

The Chief Counsel may grant a reasonable extension of time for the 
filing of any brief, upon a showing of reasonable cause. The request for 
an extension of fime must be submitted in writing before the scheduled 
due date of any brief. If an extension of time is granted for the filing of 
any brief, the Chief Counsel will also grant an appropriate extension of 
time for filing a response to such brief. 

NOTE: Authority cited: Section 15606. Government Code; and Sections 7051. 
8251. 9251. 13170. 30451. 32451. 38701. 40171. 41 128. 43501. 45851. 46601. 
50152, 55301 and 60601 . Revenue and Taxation Code. Reference: Sections 6074, 
6456, 6538, 6562, 6592, 6593, 6593.5, 6596. 6814. 6901 , 6902. 6906. 698 1 . 7657. 
7657.1. 7658. 7658.1. 7700, 7700.5. 771 1. 8126. 8128. 8191, 8828. 8828.5. 8H52. 
8877.8878,8878.1.8879.9151.9152,9196, 12429. 12636. 12637. 12951. 12977, 
12978. 12981. 30175, 30176, 30176.1, 30176.2, 30177. 30178, 30178.1. 30243. 
30243.5. 30262, 30282, 30283, 30283.5. 30284, 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402, 32402.1, 
32404. 32407. 32440. 38433. 38435. 38443, 38452, 38453, 38454, 38455, 38601, 
38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104. 40111, 40112, 
40115, 40121, 41087, 41096, 41097. 41097.5, 41098, 41100, 41101, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 
45652, 45654, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502, 46505, 46511, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2. 50120.3, 50139, 50140. 50142. 50151, 55044, 55045, 55046, 55046.5, 
55083, 55102, 55103, 55221, 55222, 55224, 55281, 60209, 60210, 6021 1, 60212, 
60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Chapter 3. Property Taxes 



Article 1. 



Application of Chapter and 
Definitions 



§5310. Application of Chapter. 

(a) This chapter applies to: 

( 1 ) PeUUons for reassessment of unitary and nonunitary assessed value 
and escaped or excessive assessment of state-assessed properties (in- 
cluding petitions for abatement of penalty), peUfions for correcUon of as- 
sessment allocation, petitions for reassessment of private railroad car 
value, and assessment factor hearings for state-assessed properties and 
private railroad cars; 

(2) Applications for review, equalization, and adjustment of the as- 
sessment of publicly-owned lands and improvements under subdivision 
(g) of section 1 1 of article XIII of the California Constitution; 

(3) Petitions objecting to the County-Assessed Properties Division's 
findings of ineligibility for an organizational clearance certificate under 
section 254.6 of the Revenue and Taxation Code, denials of claims for 
supplemental clearance certificates under Revenue and Taxation Code 
section 214, subdivision (g), and claims for the veterans' organization 
exemption under Revenue and Taxation Code section 215.1. 

(4) Petitions filed with the Board by county assessors under Govern- 
ment Code section 15640 et seq. 

(b) To the extent this chapter does not contain a specific rule or proce- 
dure, the rules and procedures in chapter 5 (commencing with section 
5510) of this division apply. Where there is a conflict between chapter 
5 and this chapter, the provisions of this chapter control. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code; and Sec- 
tion 11651, Revenue and Taxation Code. Reference: Sections 15640 and 15645, 
Government Code; and Sections 214, 254.6, 270, 721, 721.5, 747, 759, 1840 and 
1 1251, Revenue and Taxation Code. 
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History 

1. New chapter 3 (articles 1-4), article 1 (sections 5310-5312) and section filed 
1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect amending subsection (a)(3) filed 7-16-2008 
pursuant to section 100, title 1 , California Code of Rcsulations (Register 2008, 
No. 29). 



§5311. Definitions. 

(a) The definitions contained in sections 55 1 1 and 55 1 2 of this division 
apply to this chapter unless otherwise indicated. 

(b) The following definitions also apply to this chapter: 

(1) "Appeals Conference" means a conference conducted by the Ap- 
peals Division, at which all parties are entitled to attend and at which is- 
sues raised in the petition are to be discussed, and if possible, resolved. 

(2)"Appraisal Data Report" means, for state assesses subject to the 
provisions of article 2 of this chapter, a docutnent and data sheet that ac- 
company the Board's value determination required to be mailed to each 
state assessee between the first day of January and the first day of June 
of each year. The appraisal data report sets forth the State-Assessed 
Properties Division's value recommendation to the Board and a summa- 
ry of the State-Assessed Properties Division's value indicators. 

(3) "County-Assessed Properties Division" means the unit of the 
Board's Property and Special Taxes Department responsible for making 
determinations of eligibility for organizational clearance certificates and 
supplemental clearance certificates. 

(4) "County-Assessed Properties Division" means the unit of the 
Board's Property and Special Taxes Department responsible for review- 
ing the assessment practices of county assessors under Government Code 
section 15640 et seq. 

(5) A "Hearing Summary" is a written document intended to assist the 
Board in its consideration of and decision on a petition for which an oral 
hearing has been scheduled. The Hearing Summary will contain: 

(A) Sufficient facts, contentions, law, and evidence to enable the 
Board to conduct an informed oral hearing; 

(B) A discussion of the appeals conference, if one was held, including 
any additional information, stipulations, and resolutions resulting there- 
from; 

(C) The Appeals Division's analysis and comments, including ques- 
tions to be posed to the parties; and 

(D) Conclusions and recommendations of the Appeals Division after 
applying the relevant law to all of the relevant information. 

(6) "Organizational Clearance Certificate" means a certificate issued 
by the Board under Revenue and Taxation Code section 254.6. 

(7) "Party" means: 

(A) For petitions described in section 53 10, subdivision (a)(1), the pe- 
titioner and the State-Assessed Properties Division; 

(B) For applications described in section 53 10, subdivision (a)(2), the 
petitioner and the county assessor and tax agency whose assessment is 
questioned by a petition described in section 5310, subdivision (a)(2); 

(C) For petitions described in section 5310, subdivision (a)(3), the pe- 
titioner and the County-Assessed Properties Division; 

(D) For petitions described in section 53 10, subdivision (a)(4), the pe- 
titioner and the County-Assessed Properties Division. 

(8) "Petition" means a petition or application described in section 
5310. 

(9) "Petitioner" means an individual or entity that filed a petition de- 
scribed in section 5310, and the individual or entity's authorized repre- 
sentative where appropriate, and includes: 

(A) A county, city, city and county, or municipal corporation that filed 
a petition with the Board under subdivision (g) of section 1 1 of article 
XIII of the California Constitution. 

(B) The claimant of an Organizational Clearance Certificate for the 
property tax welfare exemption under Revenue and Taxation Code sec- 
tion 254.6 or Supplemental Clearance Cerfificate under Revenue and 
Taxation Code section 214, subdivision (g). For purposes of a petition 
from the denial of a Supplemental Clearance Certificate under Revenue 



and Taxation Code section 214, subdivision (g), the limited partnership 
is the petitioner. 

(C) The county assessor and the taxing agency that filed a petition de- 
scribed in section 5310, subdivision (a)(4). 

(10) "Respondent" means: 

(A) For petitions described in secfion 5310, subdivision (a)(1), the 
State-Assessed Properties Division; 

(B) For applications described in section 5310, subdivision (a)(2), the 
county assessor and tax agency whose assessment is questioned by a peti- 
tion described in section 5310, subdivision (a)(2); 

(C) For petitions described in section 5310, subdivision (a)(3), the 
County-Assessed Properties Division; 

(D) For peutions described in section 5310, subdivision (a)(4), the 
County-Assessed Properties Division. 

(11) "Sample finding" refers to the sampHng of assessments from the 
county assessment roll under Government Code section 15640, subdivi- 
sion (c). 

(12) "Summary Decision" means a written document intended to as- 
sist the Board in its consideration of and decision on a petition without 
an oral hearing. The Summary Decision must contain: 

(A) Sufficient facts, contentions, law, and evidence to enable the 
Board to evaluate the merits of the petition; 

(B) A discussion of the appeals conference or other Appeals Division 
review, including any findings, stipulations, and resolutions resulting 
therefrom; and 

(C) The Appeals Division's analysis and recommended decision. 

(13) "Supplemental Clearance Certificate" means a certificate issued 
by the Board under Revenue and Taxation Code section 214, subdivision 

(g)- 

(14) "Tax and Fee Programs Division" means the unit of the Board's 
Legal Department responsible for representing the Department, as de- 
fined in Chapter 5, General Board Hearing Procedures, in responding to 
petitions described in section 5310, subdivision (a)(1), (a)(3), and (a)(4). 

(15) "State-Assessed Properties Division" means the unit in the 
Board's Property and Special Taxes Department responsible for deter- 
mining value indicators and recommending values of property under the 
Board's assessment jurisdiction and for administering the Board's state 
assessment responsibilities. 

(16) "State-Assessed Properties Division's Analysis" means a written 
summary that sets forth an analysis of all of the issues raised in the peti- 
tion and the State-Assessed Properties Division's recommendation. 

(17) "Written Findings and Decision" means a document prepared by 
the Appeals Division that sets forth the Board' s decision on a petition and 
the supporting reasons therefor. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code; and Sec- 
tion 1 1651, Revenue and Taxation Code. Reference: Sections 15640 and 15645, 
Government Code; and Sections 214, 254.6, 270, 721, 721.5, 747, 759, 1840 and 
11251, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect amending subsection (b)(7)(B) filed 
7-16-2008 pursuant to section 100, title 1, California Code of Regulafions 
(Register 2008, No. 29). 

§ 5312. Application of Articles 2, 3, and 4. 

(a) State-Assessed Property and Private Railroad Cars. The provisions 
of article 2 of this chapter apply to petitions described in section 5310, 
subdivision (a)(1), and do not apply to any other petitions. 

(b) Other Property Tax Petitions. The provisions of article 3 of this 
chapter apply to petitions described in section 5310, subdivision (a)(2), 
(a)(3), and (a)(4), and do not apply to any other petitions. 

(c) General Board Hearing Procedures. The provisions of article 4 of 
this chapter apply to all petitions described in section 5310. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 721, 721 .5, 747, 759 and 1 1251, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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Article 2. Petitions for Reassessment of 

State-Assessed Property and Private 

Railroad Cars 



Subarticle 1. Application of Article 

§ 5321 . Application of Article. 

This article applies to petitions for reassessment of unitary and nonuni- 
tary assessed value and escaped or excessive assessment of state-as- 
sessed properties (including petitions for abatement of penalty), petitions 
for correction of assessment allocation, petitions for reassessment of pri- 
vate railroad car value, and assessment factor hearings for state-assessed 
properties and private railroad cars. 

NOTE: Authority cited: Section 15606, Government Code: and Section 11651, 
Revenue and Taxation Code. Reference: Sections 72 1 , 72 1 .5, 747, 759 and 11251, 
Revenue and Taxation Code. 

History 

1. New article 2 (subchapters 1-8), subchapter 1 (section 5321) and section filed 
1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 1 to subarticle 1 (Register 2008, No. 13). 



Subarticle 2. Assessments and 
Assessment Factor Hearings 

§ 5322. Information Available to Assessees; Assessment 
Factor Hearings. 

(a) Each year, the State-Assessed Properties Division must perform 
capitalization rate studies and develop value indicators applicable to the 
valuation of the unitary property of each state assessee. The capitaliza- 
tion rate study, the value indicators, and all other appraisal data, calcula- 
tions, and information developed or used by the State-Assessed Proper- 
ties Division with respect to the valuation of the assessee' s 
state-assessed property must be made available to the state assessee upon 
a written request to the Chief of the State-Assessed Properties Division. 

(b) At the discretion of the Board, but generally at the Board's Febru- 
ary meeting in Sacramento, the Board may annually hold Assessment 
Factor Hearings to receive public testimony on issues relating to capital- 
ization rates and other factors affecting values of state-assessed property 
and private railroad cars. At least 30 days before the Assessment Factor 
Hearing date, state assessees and private railroad car taxpayers, or other 
persons wishing to be listed on the agenda, must notify the Chief of Board 
Proceedings if they intend to make an oral presentation at the hearing. 
Testimony of persons who do not notify the Chief of Board Proceedings 
as set forth above may be heard after those on the agenda have completed 
their oral presentations. The Board may place reasonable time limits on 
any presentation. In lieu of oral presentations, state assessees, private 
railroad car taxpayers, or other persons may submit written presentations 
to the Chief of Board Proceedings no later than the date of the hearing. 

(c) At the discretion of the Board, but generally at the Board's April 
meeting in Sacramento, every state assessee may be given an opportunity 
to make an oral presentation to the Board in a public meeting regarding 
the value indicators to be used to value its state-assessed unitary proper- 
ty, or the value of its property. In lieu of an oral presentation, a state asses- 
see may submit a written presentation to the Chief of Board Proceedings 
no later than the date of the hearing. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 110, 721, 721.5, 722, 723, 724, 
725, 731, 746, 11251, 11291, 11292 and 11293, Revenue and Taxation Code. 

History 

1. New subchapter 2 (sections 5322-5322.5) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 2 to subarticle 2 (Register 2008, No. 1 3). 



§ 5322.5. Validity of Assessment. 

Validity of Assessment or Taxes. The failure to receive any notice re- 
quired to be given by the Board or the failure of the Board to complete 
any action by a date specified under this article does not affect the validity 
of an assessment or the validity of any taxes levied pursuant thereto. 
Note: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Section 725, Revenue and Taxation 
Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Subarticle 3. Contents of Petitions and 
Filing Deadlines 

§ 5323. Time for Filing of Petitions. 

(a) Unitary Value or Penalty. If a state assessee disagrees with the val- 
ue or penalty determined by the Board as set forth in the Notice of Unitary 
Assessed Value, the assessee must file a Petition for Reassessment of 
Unitary Value by July 20 of the calendar year in which the Notice of Uni- 
tary Assessed Value was issued. 

(b) Correction of Assessment Allocation. If a state assessee disagrees 
with an assessment allocation, the assessee must file a Petition for 
Correction of Assessment Allocation by July 20 of the calendar year in 
which the Notice of Assessment Allocation was issued. 

(c) Nonunitary Value or Penalty. If a state assessee disagrees with the 
value or penalty determined by the Board as set forth in the Notice of 
Nonunitary Assessed Value, the assessee must file a Petition for Reas- 
sessment of Nonunitary Value by September 20 of the calendar year in 
which the Notice of Nonunitary Value was issued. 

(d) Escaped/Excessive Assessment. If a state assessee disagrees with 
the value or penalty determined by the Board as set forth in the notice of 
escaped or excessive assessment, the assessee must file a petition for re- 
assessment of escaped or excessive assessment no later than the date 
stated in the notice of escaped or excessive assessment mailed to the as- 
sessee at its address shown in the records of the Board. 

(e) Private Railroad Cars. 

(1) If an owner or assessee disagrees with a value or penalty deter- 
mined by the Board, the owner or assessee must file a Petition for Reas- 
sessment of Private Railroad Car Value on or before September 20 (or 
October 5, if extended in wrifing by the Board or its designee) of the year 
in which the Notice of Private Railroad Car value is issued. 

(2) If the Board fails to complete the private railroad car tax assess- 
ments on or before August 1 but completes the assessments in the follow- 
ing month under section 1 165 1 .5 of the Revenue and Taxation Code, the 
date for filing a pefition for reassessment will be extended to October 20 
(or November 4, if extended by the Board or its designee). 

(3) For any assessment made outside the regular assessment period, 
the Petition for Reassessment must be filed on or before the 50th day fol- 
lowing the notice of the assessment. 

(4) If a petition is not timely received, the Board may consider the peti- 
tion to be a claim for refund. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 731, 732, 741, 758, 11338, 
11339 and 11651.5, Revenue and Taxation Code. 

History 

1. New subchapter 3 (secfions 5323-5323.8) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 3 to subarticle 3 (Register 2008, No. 13). 

§ 5323.2. Filing Requirements and Procedures for 

Contesting Private Railroad Car Jeopardy 
Assessments. 

The contesting of Private Railroad Car Tax jeopardy assessments is 
governed by the procedures set forth in chapter 2, article 2C of this divi- 
sion, except that if any of those procedures is inconsistent with Revenue 
and Taxation Code section 11351 et seq., the Revenue and Taxation 
Code sections control. 
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NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 11351, 11352, 11353 and 
1 1354, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5323.4. Contents of the Petition. 

(a) All petitions must conform to the requirements in this section. 

(b) A vaHd and complete petition must: 

( 1) Be in writing and state the name and address of the petitioner, the 
Board-adopted value, the petitioner's opinion of value, and the precise 
elements of the Board's valuation or penalty that petitioner is contesting 
(including, for nonunitary property, the property identification informa- 
tion and location). 

(2) State whether the petition constitutes a claim for refund under Rev- 
enue and Taxation Code section 5148, subdivision (0- 

(3) State the facts relied upon to support the requested change in value 
and include supporting documents, including appraisal reports, financial 
studies, and any other materials relevant to determining the value of the 
petitioner's property or reasons why the penalty should be abated. 

(4) State whether any or all of the following are requested: an appeals 
conference, oral hearing, or Written Findings and Decision. 

(5) Be signed by the petitioner or by an authorized representative. If 
the petition is signed by an agent, including an attorney hcensed to prac- 
tice law in the State of California, the agent must be authorized by the pe- 
titioner before the tiine the petition is filed. Both the petitioner's mailing 
address and the agent's mailing address must be provided in the petition. 
The following language must be contained in the signature block of the 
petition: 

1 certify (or declare) under penalty of perjury under the laws of the 
State of California that the foregoing and all information herein, includ- 
ing any accompanying statements or documents, is true, correct, and 
complete to the best of my knowledge and belief and that I am: ( 1 ) an offi- 
cer, partner, or employee of the petitioner authorized to sign this petition; 
(2) an agent authorized by the petitioner; or (3) an agent who is any attor- 
ney licensed to practice law in the State of California, State Bar No. 
, who has been retained by the petitioner and has been autho- 
rized by the petitioner to file this petition. 

(6) Be accompanied by a statement of authorization, if required as spe- 
cified herein, or as specified in section 5323.8, Duplicate Petitions. If the 
petition is signed by an agent, other than an attorney licensed to practice 
law in the State of California, a statement of authorization, as described 
herein, or a power of attorney, as defined in chapter 5, General Board 
Hearing Procedures, is required. A statement of authorization must be in 
writing and must include the following information: 

(A) Name and address of the petitioner; 

(B) Petitioner's State Board of Equalization company identification 
number; 

(C) Name, address, and telephone and facsimile numbers of the agent; 

(D) Statement that the agent is authorized to file the petition and repre- 
sent the petitioner in the petition; and 

(E) Signature of an officer, partner, or an employee who has been des- 
ignated by petitioner in writing to sign such statement on behalf of the 
petitioner. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741 , 744, 747 and 1 1 340, Reve- 
nue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5323.6. Submission of Petition. 

The original petition and supporting documents, together with 10 co- 
pies thereof, must be submitted by mail or in person to the Chief of Board 
Proceedings as provided in section 5335. A compact disc containing an 
electronic file conforming to the requirements of the Board Proceedings 
Division will be accepted in lieu of the copies if submitted with the origi- 
nal petition. 



NOTE: Authority cited: Section 15606. Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Section 741, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5323.8. Duplicate Petitions. 

(a) In the event duplicate petitions are filed with the Chief of Board 
Proceedings, the Chief of Board Proceedings will determine which peti- 
tion was authorized by petitioner. 

(b) The Chief of Board Proceedings will contact the petitioner and/or 
the agent who filed the duplicate petitions by telephone, electronic mail, 
or facsimile machine and by registered or certified mail with return re- 
ceipt, and will allow 10 days for a written response. In the event no writ- 
ten response is received after 10 days, the first petition received will be 
accepted and all other petitions will be rejected as duplicate petitions. 

(c) For purposes of this regulation, "duplicate petition" means a peti- 
tion filed by the petitioner, or its agent on its behalf, subsequent to the 
petition previously filed by or on behalf of the same petitioner for the 
same assessment year at issue. A subsequent petition that seeks to correct 
or supplement a previously filed petition will not be considered a dupli- 
cate petition for purposes of this regulation. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Section 741, Revenue and Taxation 
Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

Subarticie 4. Timeliness, Acceptance, and 
Dismissal of Petitions 

§ 5324. Timeliness of Petition. 

(a) A petition is considered filed timely if it is addressed and trans- 
mitted to the address set forth in section 5335, or deposited personally at 
the headquarters office of the Board in Sacramento, no later than the date 
provided in section 5323 or, if an extension is received, section 5324.2. 

(b) Timely performance and mailing date will be determined under the 
provisions of chapter 5 of this division. 

(c) If the Chief of Board Proceedings determines that the Board re- 
quires original versions of documents filed by electronic or facsimile 
transmission, the original documents must be mailed or detivered to the 
address set forth in section 5335 or deposited personally at the headquar- 
ters office of the Board in Sacramento no later than the business day im- 
mediately following the electronic or facsimile transmission date. 
NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 733, 741, 743, 746, 747, 758, 
759, 11338 and 11339, Revenue and Taxation Code. 

History 

1. New subchapter 4 (sections 5324-5324.8) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 4 to subarticie 4 (Register 2008, No. 13). 

§ 5324.2. Extensions of Time. 

(a) FiHng of Petition. The Chief Counsel may extend the deadline to 
file a petition once for a period not to exceed 15 days, provided that the 
petitioner files a v/ritten or electronic request for the extension with the 
Chief of Board Proceedings no later than the due date of the petition. 

(b) Supporting Documents. The Chief Counsel may grant a reasonable 
extension of time for reasonable cause to allow the petitioner to file sup- 
porting documentation, provided that the petitioner files a written or elec- 
tronic request for the extension with the Chief of Board Proceedings no 
later than the due date of the petition. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 733, 746, 759 and 11338, Reve- 
nue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5324.4. Accepting or Rejecting a Petition. 

(a) Determination that the Petition is Valid, Complete, and Timely. 
Upon receipt of the petition, the Chief of Board Proceedings will deter- 
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mine whether the petition is valid and complete, including whether the 
petition is timely. If any question arises as to the timeliness of a petition 
or whether a petition is valid and complete, the Chief of Board Proceed- 
ings will refer the petition to the Chief Counsel. 

(b) Accepting the Petition. If the Chief of Board Proceedings, or the 
Chief Counsel, determines that the petition is valid and complete and that 
the petition is timely, or that there is a genuine, material issue relating to 
validity, completeness or timeliness, the Chief of Board Proceedings 
must accept the petition. The Chief of Board Proceedings will provide 
written acknowledgement of the acceptance to the petitioner and the Re- 
spondent. 

(c) Issues relating to Validity, Completeness, and Timeliness. If the 
Chief Counsel determines that there is a genuine, material issue relating 
to validity, completeness, or timeliness, such matters will be considered 
to be at issue in the petition and will be decided by the Board. 

(d) Rejecting the Petition. If the Chief of Board Proceedings and the 
Chief Counsel determine that the petition is not valid or complete or that 
the petition is not timely, and that there is no genuine, material issue relat- 
ing to validity, completeness, or timeliness, the Chief of Board Proceed- 
ings must reject the petition. The Chief of Board Proceedings must pro- 
vide written notification to the petitioner and the Respondent. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 733, 746, 759 and 11 338, Reve- 
nue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5324.6. Submission of Additional Supporting Documents 
by Petitioner. 

(a) A petitioner's appraisal reports, financial studies, and other materi- 
als relevant to value may not be presented as evidence at the hearing un- 
less such documents were provided to the Chief of Board Proceedings at 
the time the petitioner filed its petition or within a subsequent time exten- 
sion, or was requested by and timely provided to the State-Assessed 
Properties Division or the Appeals Division. However, any Board Mem- 
ber may, before or at the hearing, permit or request the submission of evi- 
dence that was not previously filed with the Board. 

(b) The State-Assessed Properties Division or the Appeals Division 
may also request additional evidence in order to evaluate the petitioner's 
opinion of value as set forth in its petition. The State-Assessed Properties 
Division or the Appeals Division may request such evidence in writing 
or by electronic means to the petitioner or its authorized representative 
and provide a deadline for the submission of such additional evidence by 
petitioner. 

(c) All evidence, including both information and exhibits, must be ac- 
companied by a declaration signed under penalty of perjury that the in- 
formation contained in the petitioner's submitted evidence is true, cor- 
rect, and complete to the best knowledge and belief of the person 
submitting the documents. 

(d) Except as specified above, any submitted evidence received by the 
Chief of Board Proceedings from the petitioner subsequent to the filing 
of the petition and after the expiration of the deadline applicable to such 
submission will be returned to the petitioner by the Chief of Board Pro- 
ceedings. 

NOTE; Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741 , 747, 759 and 1 1340, Reve- 
nue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5324.8. Dismissal of Petition. 

(a) A petition will be dismissed if: 

( 1 ) The petition is not timely; or 

(2) The petitioner fails to timely cure the defects in an invalid or in- 
complete petition. 

(b) The Chief of Board Proceedings will send written notice of the dis- 
missal and supporting reasons therefore to the petitioner. 



NOTE: Authority cited: Section 15606, Government Code; and Section 1 1651, 
Revenue and Taxation Code. Reference: Sections 733, 746, 759 and 1 1 338. Reve- 
nue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Subarticle 5. Prehearing Meetings and 
Review of Petitions 

§ 5325. Prehearing Meeting and Exchange of Information 
Between State-Assessed Properties Division, 
Tax and Fee Programs Division, and Petitioner. 

(a) If requested by petitioner, the State-Assessed Properties Division 
and the Tax and Fee Programs Division will meet with the petitioner, ei- 
ther in person or by other means convenient to both parties, before the 
scheduled hearing date. The purpose of the meeting or meetings is to ex- 
change relevant information and evidence, identify issues, and, if pos- 
sible, enter into stipulations to resolve all or some of the issues. 

(b) At any time, the State-Assessed Properties Division or the Tax and 
Fee Programs Division may request additional information from the peti- 
tioner to assist in resolving any issue raised by the petitioner. 

NOTE; Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741,747 and 11340, Revenue 
and Taxation Code. 

History 

1. New subchapter 5 (sections 5325-5325.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 5 to subarticle 5 (Register 2008, No. 13). 

§ 5325.4. Petitions Resolved Before Appeals Division 
Review. 

With respect to all petitions as to which the petitioner and the State- 
Assessed Properties Division have agreed to a joint recommendation on 
a proposed resolution of all issues presented in the petition before the pe- 
titioner's appeals conference or petitioner's reply brief, if no appeals con- 
ference is scheduled, the Tax and Fee Programs Division will prepare and 
submit the "State-Assessed Properties Division's Recommendation for 
Property Tax Petition" on the "Property Tax Matters Nonappearance 
Calendar" to the Chief of Board Proceedings. This recommendation will 
include a brief analysis of the petition and the related supporting docu- 
ments, if any, as well as a statement confirming petitioner' s agreement 
with such recommendation. The Board, however, is not required to adopt 
the recommendation or take the recommended Board action. 
NOTE; Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741, 747 and 11340, Revenue 
and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5325.6. Prehearing Review of All Other Petitions. 

(a) The Appeals Division will review and prepare a Hearing Summary 
or Summary Decision for all petitions for which the Tax and Fee Pro- 
grams Division does not prepare the recommendation described in sec- 
tion 5325.4. 

(b) If there has been a partial or complete resolution of issues between 
petitioner and the State-Assessed Properties Division after the Appeals 
Division has issued its Hearing Summary or Summary Decision, the Ap- 
peals Division will draft a Revised Hearing Summary or Revised Sum- 
mary Decision if time permits. The Revised Hearing Summary or Re- 
vised Summary Decision will state: 

(1) The issues which have been resolved; 

(2) Staff's revised analysis and/or recommendation; and 

(3) The issues remaining for decision by the Board, if any. 
The case will remain on the agenda for Board action. 

(c) At any time, the Appeals Division may request additional informa- 
tion or analysis from the petitioner or the State-Assessed Properties Divi- 
sion to assist in resolving any issue lo be decided by the Board. 
Note: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741, 747 and 1 1340, Revenue 
and Taxation Code. 
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History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Subarticle 6. Briefing Schedules and 
Appeals Conferences 

§ 5326. General Briefing Procedures for Petitions 
Reviewed by the Appeals Division. 

(a) A valid and complete petition as defined in section 5323.4 is con- 
sidered the petitioner's opening brief. 

(b) The State-Assessed Properties Division's Analysis is the State- 
Assessed Properties Division's written response to the petition. 

(c) The petitioner's reply to the State-Assessed Properties Division's 

Analysis is optional. 

NOTE: Authority cited: Section 15606. Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741, 747 and 1 1340, Revenue 
and Taxation Code. 

History 

1. New subchapter 6 (sections 5326-5326.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 6 to subarticle 6 (Register 2008, No. 1 3). 

§ 5326.2. Briefing Schedule if no Appeals Conference Is 
Scheduled. 

(a) The State-Assessed Properties Division's Analysis will be sub- 
mitted to the Chief of Board Proceedings no less than 45 days before the 
date on which the petition is scheduled for Board action. 

(b) The petitioner may submit to the Chief of Board Proceedings a re- 
ply to the State-Assessed Properties Division's Analysis within 15 days 
after the Board Proceedings Division mails the State-Assessed Proper- 
ties Division's Analysis to the petitioner. The petitioner may not submit 
new or additional evidence with its reply brief unless the State-Assessed 
Properties Division or Appeals Division previously requested new or 
additional information, but the petitioner may dispute or agree with the 
analysis and recommendations set forth in the State-Assessed Properties 
Division's Analysis. 

(c) At least 10 days before the Board meeting date for which the peti- 
tion is scheduled for Board action, the Appeals Division will submit a 
Hearing Summary or Summary Decision to the Chief of Board Proceed- 
ings. 

(d) The Chief Counsel, upon a showing of reasonable cause, may grant 
an extension of the time provided in subdivisions (a), (b) and (c) above. 
NOTE; Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741 , 747 and 1 1340, Revenue 
and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5326.4. General Appeals Conference Procedures. 

(a) An appeals conference will be held if requested by any of the fol- 
lowing: 

(1) By the petitioner in tne petition; 

(2) By the State-Assessed Properties Division no later than August 15 
for petitions for reassessment of unitary value or October 15 for petitions 
for reassessment of nonunitary value; 

(3) By the Assistant Chief Counsel of the Appeals Division; or 

(4) By any Board Member. 

(b) If an appeals conference is requested under subdivision (a)(3) or 
(a)(4), or for a petition for reassessment of nonunitary value under subdi- 
vision (a)(2), the Chief Counsel may modify the time periods provided 
in sections 5326.6 and 5327. 

(c) An appeals conference will consider all issues raised in the petition. 
The purpose of an appeals conference is to obtain additional facts and ev- 
idence, obtain stipulations of fact, and narrow questions of law, in order 
to facilitate a more efficient and productive oral hearing or other Board 
action on the petition. 

(d) The parties may attend the appeals conference in person or by tele- 
phone. The Appeals Division will attempt to conduct the appeals confer- 



ence at a tiine and in a manner that is convenient for both the petitioner 
and the State-Assessed Properties Division. 

(e) The petitioner and the State-Assessed Properties Division will be 
notified of the date, time, and place of the appeals conference in writing 
or by electronic mail or facsimile. The petitioner and the State-Assessed 
Properties Division must confirm their participation in writing or by elec- 
tronic mail or facsimile. Once the parties agree to attend an appeals con- 
ference, the Appeals Division, at its discretion, may choose to hold the 
appeals conference at the stated date, time, and place even if one party 
does not appear. 

(f) An attorney from the Appeals Division (conference holder) will 
conduct the appeals conference. To the extent practicable, the conference 
holder will ensure that the appeals conference is informal and non-adver- 
sarial in nature. 

(g) The petitioner must be represented at the conference by an agent 
or employee who is thoroughly familiar with the facts and issues and has 
been authorized to represent the petitioner. The State-Assessed Proper- 
ties Division will be represented by an appraiser. 

(h) The conference holder will not record, videotape, or arrange for 
court reporting of the appeals conference. Any party inay arrange for the 
appeals conference to be recorded or reported, at that party's expense. If 
the appeals conference is recorded or reported, a transcript must be made 
available to all participants. A recording or transcript of an appeals con- 
ference becomes a disclosable public record, if and when the petition be- 
ing discussed on the record or transcript becomes a disclosable public re- 
cord under chapter 5 of this division. 

(i) If an appeals conference is scheduled, the Chief Counsel may short- 
en the time period provided in section 5327.4, subdivision (c), for issuing 
the notice of hearing. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741, 747 and 11340, Revenue 
and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect amending subsections (a)(2) and (b) filed 
7-16-2008 pursuant to secfion 100, fitle 1, California Code of Regulations 
(Register 2008, No. 29). 

§ 5326.6. Scheduling of Appeals Conference; Briefing 
Schedule for Petitions for Which an Appeals 
Conference is Scheduled. 

(a) The Appeals Division will generally hold an appeals conference at 
least 30 days before the Board meeting at which the petition is scheduled 
for hearing or other Board action. The Appeals Division has broad discre- 
tion in determining the briefing schedules and the deadlines for submit- 
ting additional information. 

(b) The State-Assessed Properties Division's Analysis must be sub- 
mitted to the Chief of Board Proceedings no later than 35 days before the 
scheduled appeals conference date. 

(c) The petitioner must submit to the Chief of Board Proceedings a re- 
ply to the State-Assessed Properties Division's Analysis within 15 days 
after the Board Proceedings Division mails the State-Assessed Proper- 
ties Division's Analysis to the petitioner. The petitioner may not submit 
new or additional evidence with its reply brief unless the State-Assessed 
Properties Division or Appeals Division conference holder previously 
requested new or additional information, but the petitioner may dispute 
or agree with the analysis and recommendations set forth in the State-As- 
sessed Properties Division's Analysis. 

(d) The Appeals Division may request additional information or brief- 
ing to be provided by the petitioner or the State-Assessed Properties Di- 
vision before, during, or after the Appeals conference. 

( 1 ) The Appeals Division should provide written confirmation of its 
request for additional information within two business days of the re- 
quest. 

(2) Unless otherwise permitted by the Appeals Division, all requested 
information must be provided no later than seven days after the date of 
the request. 
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NOTH: Authority cited: Section 15606, Goveminent Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741, 747 and 1 1340, Revenue 
and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect redesignating subsections (d){i)-(ii) as sub- 
sections (d)(l)-(2) filed 7-16-2008 pursuant to section 100, title 1, California 
Code of Regulations (Register 2008. No. 29). 



Subarticle 7. Preparing Summaries, 

Scheduling Hearings, and Distributing 

Documents 



§ 5327. Appeals Division Hearing Summary or Summary 
Decision. 

(a) Except as provided in subdivision (b), the Appeals Division will 
submit to the Chief of Board Proceedings a Hearing Summary or Sum- 
mary Decision no later than 10 days before the Board hearing at which 
the petition is scheduled for hearing or other Board action. 

(b) The Chief Counsel, upon a showing of reasonable cause, may grant 
an extension of a reasonable period of time for the issuance of the Hear- 
ing Summary or the Summary Decision. For purposes of this section 
"reasonable cause" includes, but is not limited to, an appeals conference 
being held less than 30 days before the hearing at which the petition is 
scheduled for hearing or other Board action. 

(c) If prepared, a Revised Hearing Summary or Revised Summary De- 
cision will be promptly submitted to the Chief of Board Proceedings by 
the Appeals Division. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 741, 747 and 11651, Revenue 
and Taxation Code. 

History 

1. New subchapter 7 (sections 5327-5327.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 7 to subarticle 7 (Register 2008, No. 1 3). 

§ 5327.4. Oral Hearings — Scheduling of Hearings. 

(a) The Board must hear and decide all petitions for reassessment of 
unitary or nonunitary values and correction of allocated values by De- 
cember 3 1 of the year in which the notice of assessment was issued and 
render its decisions no later than December 3 1 that year, except for peti- 
tions of escape assessments described in Revenue and Taxation Code 
section 758. 

(b) The Board must hear petitions for reassessment of private railroad 
car values and render its decisions by January 3 1 of the year following 
the year in which the notice was issued. If the assessment was made out- 
side the regular assessment period, the Board must hear the petition with- 
in 90 days of the date on which the petition was filed and render its deci- 
sion within 45 days of the date of the hearing on the petition. 

(c) If petitioner requests an oral hearing in its petition, the Chief of 
Board Proceedings will mail a Notice of Board Hearing to the petitioner 
at least 45 days before the scheduled hearing date. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651, 
Revenue and Taxation Code. Reference: Sections 734, 741, 742, 748, 749, 758, 
1 1338, 1 1339 and 1 1341, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5327.6. Distribution of Documents. 

The Chief of Board Proceedings will promptly distribute the following 
documents to the petitioner. Board Members, the State-Assessed Proper- 
ties Division, the Tax and Fee Programs Division, and the Appeals Divi- 
sion, as appropriate (the documents may be distributed separately): 

(a) Petition and supporting documentation; 

(b) State-Assessed Properties Division's Analysis; 



(c) Petitioner's Reply Brief, if any; and 

(d) Appeals Division's Hearing Summary or Summary Decision (and 
Revised Hearing Summary or Summary Decision, if prepared). 
NOTE; Authority cited: Section 15606, Government Code; and Section 11651. 
Revenue and Taxation Code. Reference: Sections 731, 732. 733, 741, 742, 743, 
744,746,747,748, 11338. 11339, 11340 and 1 1353. Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 



Subarticle 8. 



Consolidation and Withdrawal 
of Petitions 



§ 5328. Consolidation of Petitions into a Single Hearing. 

(a) Multiple petitions may be consolidated for hearing or decision as 
provided in chapter 5 of this division. 

(b) If petitions are consolidated, the State-Assessed Properties Divi- 
sion's will draft a single Analysis to address and analyze the issues pres- 
ented in all of the petitions. At the hearing, the Board may grant addition- 
al time, in equal amounts, to the petitioners' representative(s) and the 
State-Assessed Properties Division to present their respective cases. The 
Appeals Division will draft one Hearing Summary for all of the consoli- 
dated petitions. 

NOTE: Authority cited: Section 15606, Government Code; and Section 11651. 
Revenue and Taxation Code. Reference: Sections 731, 732, 733, 741, 742, 743, 
744, 746, 747 and 748, Revenue and Taxation Code. 

History 

1. New subchapter 8 (sections 5328-5328.5) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 8 to subarticle 8 (Register 2008, No. 13). 

§ 5328.5. Withdrawal of a Petition. 

A petitioner may withdraw its petition at any time, up to and including 
the date of the scheduled Board hearing, by notifying the Chief of Board 
Proceedings in writing, including by electronic mail or facsimile. 
NotE: Authority cited: Secdon 15606, Government Code; and Secfion 11651, 
Revenue and Taxation Code. Reference: Section 733, Revenue and Taxation 
Code. 

History 
1 . New secfion filed 1-7-2008; operafive 2-6-2008 (Register 2008, No. 2). 



Article 3. Other Property Tax Petitions 



Subarticle 1. Application of Article 

§ 5331 . Application of Article. 

This article applies to: 

(a) Applications for review, equalization, and adjustment of the as- 
sessment of publicly-owned lands and improvements filed under subdi- 
vision (g) of section 1 1 of article XIII of the California Constitution; 

(b) Petitions objecting to the County-Assessed Properties Division's 
findings of ineligibility for an organizational clearance certificate under 
section 254.6 of the Revenue and Taxation Code, denials of claims for 
supplemental clearance certificates under Revenue and Taxation Code 
secfion 214, subdivision (g), and claims for the veteran's organization 
exempfion under Revenue and Taxafion Code secfion 215.1: and 

(c) Pefifions filed with the Board by county assessors under Govern- 
ment Code secfion 15640 et seq. 

NotE: Authority cited: Article XIII, Section 1 1. California Constitution; and Sec- 
tions 15606 and 15640,GovemmentCode. Reference: Sections 15640 and 15645, 
Government Code; and Secfions 214, 254.6 and 1840. Revenue and Taxation 
Code. 

History 

1. New article 3 (subchapters 1-8). subchapter 1 (section 5331) and section filed 
1-7-2008; operafive 2-6-2008 {Register 2008, No. 2). 

2. Editorial change renaming subchapter 1 to subarticle 1 (Register 2008, No. 13). 
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Subarticle 2. Appeal of Assessment of 

Publicly-Owned Property — Contents of 

Applications, Filing Deadlines, and 

Board-Appraised Property 



§ 5332. Time of Filing of Application. 

(a) If any county, city, city and county, or municipal corporation wants 
to secure a review, equalization, or adjustment of the assessment of its 
property by the Board under subdivision (g) of section 1 1 of article XIII 
of the California Constitution, it must file an application with the Board 
on or before the later of: 

( 1 ) July 20 of the year in which the assessment is made if the assess- 
ment appealed is made during the regular period for such assessments; 
or 

(2) Within two weeks after the completion and delivery by the county 
assessor of the local roll containing the assessment to the county auditor 
as provided in Revenue and Taxation Code section 617. 

(b) If the assessment appealed is made outside the regular period for 
such assessments, the application must be filed with the Board within 60 
days from the date the tax bill was mailed to the applicant. 

(c) An application is filed timely if it is mailed to or received at the ad- 
dress provided in section 5335 within the time specified by this section. 

(d) Failure to provide a timely application bars the applicant from re- 
lief under subdivision (g) of section 1 1 of article XIII of the California 
Constitution. 

NOTE: Authority cited: Article XIII, Section 11, California Constitution; and Sec- 
tion 15606, Government Code. Reference: Section 1840. Revenue and Taxation 
Code. 

History 

1. New subchapter 2 (sections 5332-5332.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 2 to subarticle 2 (Register 2008, No. 13). 



§ 5332.4. Contents of Application. 

Every application must: 

(a) Be in writing; 

(b) Be authorized by the governing body of the county, city, city and 
county, or municipal corporation seeking relief; 

(c) Include the official document authorizing the application; 

(d) Show the facts claimed to require action by the Board; 

(e) Include a statement of legal authorities, which includes relevant 
statutes and regulations; 

(f) Indicate whether a written findings and decision is desired; and 

(g) Be signed by petitioner or an authorized representative of the peti- 
tioner. 

NOTE; Authority cited: Article XllI, Section 1 1, California Constitution; and Sec- 
tion 15606, Government Code. Reference: Section 1840, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5332.6. Submission of Application and Board-Appraised 
Property. 

(a) The application and supporting documents, including the proof of 
filing under subdivision (b), must be submitted by mail or in person to 
the Chief of Board Proceedings as provided in section 5335. 

(b) A copy of the application, together with its separate statement of 
legal authorities, must also be filed by the applicant with the county as- 
sessor whose assessment is questioned and with the county board of su- 
pervisors. A proof of filing with the county assessor and the county board 
of supervisors must be enclosed with the apphcation filed with the Board. 



(c) Board-Appraised Property. If a property that has been appraised 
by the State-Assessed Properties Division becomes the subject of a pro- 
ceeding under this article, both parties to the proceedings will be in- 
formed of the fact that the appraisal has been made. 

(1 ) Each party, upon request, will have access to the appraisal records. 

(2) Either party or the Board may call the State-Assessed Properties 
Division as a witness and may offer the appraisal records as an exhibit. 

(d) A party desiring to call an employee of the State-Assessed Proper- 
ties Division as a witness must notify the Chief of Board Proceedings of 
its intention to call such witness at least ten days before the hearing. 
NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; and Sec- 
tion 15606, Government Code. Reference: Section 1840, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Subarticle 3. Contents of Property Tax 

Welfare and Veterans' Organization 
Exemption Petitions and Filing Deadlines 

§ 5333. Time for Filing of Petitions. 

(a) A petitioner has 60 days from the date of mailing of a final notice 
denying a claim for an Organizational Clearance Certificate or Supple- 
mental Clearance Certificate or from the date of mailing of a notice of re- 
vocation of an Organizational Clearance Certificate or. Supplemental 
Clearance Certificate to petition the Board for hearing on the denial of the 
claim or revocation of the certificate. 

(b) A petition is timely if it is mailed to or received at the headquarters 
office of the Board within the time specified by subdivision (a). 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
214, 254.6 and 270, Revenue and Taxation Code. 

History 

1. New subchapter 3 (sections 5333-5333.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 3 to subarticle 3 (Register 2008, No. 1 3). 

3. Change without regulatory effect amending Note filed 7-16-2008 pursuant to 
section 100, title 1, California Code of Regularions (Register 2008, No. 29). 

§ 5333.4. Contents of Petition. 

The petition must: 

(a) Be in writing and state all of the specific grounds upon which quali- 
fication is claimed; 

(b) Include all documents the petitioner wishes the Board to consider 
in deciding the petition; 

(c) Indicate whether an oral hearing is desired; 

(d) Indicate whether a written findings and decision is desired; and 

(e) Be signed by petitioner or an authorized representative of the peti- 
tioner. The Chief Counsel may require the representative to demonstrate 
the representative's authority to represent the petitioner. 

NOTE; Authority cited: Secfion 15606, Government Code. Reference: Sections 
214, 254.6 and 270, Revenue and Taxafion Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect amending Note filed 7-16-2008 pursuant to 
section 100, title 1, California Code of Regulations (Register 2008, No. 29). 

§ 5333.6. Submission of Petition. 

The original petition and supporting documents must be submitted by 
mail or in person to the Chief of Board Proceedings as provided in section 
5335. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
214, 254.6 and 270, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect amending Note filed 7-16-2008 pursuant to 
section 100, title 1, California Code of Regulations (Register 2008, No. 29). 



• 
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Subarticle 4. Contents of Property Tax 

Sampling Program Petitions and Filing 

Deadlines 

§ 5334. Time for Filing of Petitions. 

(a) Any county assessor may file a petition to appeal appraisals made 
within his or her county where differences have not been resolved before 
completion of the field review of county assessment procedures by the 
County-Assessed Properties Division. 

(b) A petition must be filed within 30 days from the date that the 
Deputy Director of the Property and Special Taxes Department mails the 
final notice of sample finding to the county assessor. 

(c) The determination contained within the final notice of sample find- 
ing becomes final if a petition is not filed within the time period provided 
in subdivision (b). 

(d) A petition or supporting document is timely if it is mailed to or re- 
ceived at the address provided in section 5335 within the time specified 
in subdivision (b). 

NOTE: Authority cited: Sections 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code. 

History 

1. New subchapter 4 (sections 5334-5334.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 4 to subarticle 4 (Register 2008, No. 1 3). 

§ 5334.4. Contents of the Petition. 

(a) The petition must: 

(1) Be in writing; 

(2) Identify the assessor's parcel number or assessment number and 
sample item number the county assessor is contesting; 

(3) State the specific issue(s) being appealed and the specific adjust- 
ment requested; 

(4) Indicate whether an oral hearing is desired; and 

(5) Be signed by the county assessor or his or her authorized represen- 
tative. 

(b) The filing of a completed form provided by the Board for use as a 
petition will satisfy the requirements of subdivision (a). 

(c) The county assessor is required to submit any supporting evidence 
with the petition. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code. Reference: 
Sections 15640 and 15645, Government Code. 

§ 5334.6. Submission of Petition. 

The petition and supporting documents must be submitted by mail or 
in person to the Chief of Board Proceedings as provided in section 5335. 
NOTE: Authority cited: Sections 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Subarticle 5. Filing and Distribution of 
Petitions, Briefs, and Other Documents 



§ 5335. Submission of Petitions, Briefs, and Related 
Documents. 

(a) Original petitions, briefs, and related documents must be submitted 
by mail or in person to the Chief of Board Proceedings, at the mailing ad- 
dress provided in chapter 5 of this division. 

(b) Petitions, briefs, and related documents may be filed electronically 
under this section only if they are transmitted to and received by the Chief 
of Board Proceedings in accordance with instructions provided by the 
Board, including, but not limited to, the provisions of chapter 5 of this 
division. 



(c) Applications and Other Submissions. For applications described in 
section 5310, subdivision (b), both the petitioner and the Respondent 
must file their submissions with the other party and enclose a proof of fil- 
ing with the other party in each submission to the Board Proceedings Di- 
vision. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code. Reference: 
Section 15640, Government Code; and Sections 214, 254.6, 270 and 1 840. Reve- 
nue and Taxation Code. 

History 

1. New subchapter 5 (sections 5335-5335.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 5 to subarticle 5 (Register 2008, No. 1 3). 

§ 5335.4. Timely Performance; Mailing Date. 

Timely performance and mailing date will be determined under the 
provisions of section 5571 of this division. 

NOTE; Authority cited: Sections 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1840, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5335.6. Distribution of Documents. 

The Board Proceedings Division will promptly distribute the petition, 
briefs, related documents, and the Hearing Summary or Summary Deci- 
sion (and Revised Hearing Summary or Summary Decision, if prepared) 
to the petitioner, the Respondent, the Tax and Fee Programs Division, the 
Appeals Division, and the Board Members, as appropriate. 
NOTE: Authority cited: Secdons 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Secdons 214, 254.6, 270 and 
1840, Revenue and Taxation Code. 

History 
1. New secdon filed 1-7-2008; operadve 2-6-2008 (Register 2008, No. 2). 



Subarticle 6. Accepting, Rejecting, and 
Perfecting Petitions and Applications 

§ 5336. Accepting or Rejecting a Petition. 

(a) Determination that the Petition is Valid, Complete, and Timely. 
Upon receipt of the petition, the Chief of Board Proceedings will deter- 
mine whether the petition is valid and complete, including whether the 
petition is timely. If any question arises as to the timeliness of a petition 
or whether a petition is valid and complete, the Chief of Board Proceed- 
ings will refer the petition to the Chief Counsel. 

(b) Accepting the Petition. If the Chief of Board Proceedings, or the 
Chief Counsel, determines that the petition is valid and complete and that 
the petition is timely, or that there is a genuine, material issue relating to 
validity, completeness or timeHness, the Chief of Board Proceedings 
must accept the petition. The Chief of Board Proceedings will provide 
written acknowledgement of the acceptance to the petitioner and the Re- 
spondent. Upon acceptance of a valid and complete property tax sam- 
pling program petidon, the Chief of Board Proceedings will also notify 
the owner of the sampled property of the filing of the petition by the 
county assessor. 

(c) Issues relating to Validity, Completeness, and Timeliness. If the 
Chief Counsel determines that there is a genuine, material issue relating 
to validity, completeness, or timeliness, such matters will be considered 
to be at issue in the petition and will be decided by the Board. 

(d) Rejecting the Petition. If the Chief of Board Proceedings and the 
Chief Counsel determine that the petidon is not valid or complete or that 
the pedtion is not timely, and that there is no genuine, material issue relat- 
ing to validity, completeness, or Umeliness, the Chief of Board Proceed- 
ings must reject the pedtion. The Chief of Board Proceedings will pro- 
vide written notification to the petitioner and the Respondent. 

NOTE: Authority cited: Secdons 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1840, Revenue and Taxation Code. 

History 

1. New subchapter 6 (sections 5336-5336.5) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 
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2. Editorial change renaming subchapter 6 to subarticle 6 (Register 2008, No. 13). 

§ 5336.5. Perfecting a Petition. 

(a) Generally. The briefing and resolution of a petition cannot begin 
until the petition is perfected. For purposes of this part, a petition is "per- 
fected" if it contains substantially all the information required by section 
5332.4, 5333.4, or 5334.4, whichever is applicable. In addition, a petition 
is not "perfected" until it contains sufficient information to identify and 
contact each petitioner or authorized representative, along with the sig- 
nature of each petitioner or authorized representative. 

(b) Time to Perfect the Petition. If the Chief of Board Proceedings re- 
ceives an incomplete petition, the Chief of Board Proceedings will notify 
the petitioner in writing of the need to perfect the petition. The notifica- 
tion will be included in the acknowledgement letter issued under section 
5336, subdivision (b). The notification will explain what information is 
necessary to perfect the petition. 

( 1 ) Tlie petitioner must perfect the petition not later than 30 days from 
the date of the acknowledgement letter. The Chief of Board Proceedings 
may extend the deadline for perfecting the petition upon a showing of 
reasonable cause or upon written agreement by the parties. All parties 
must be notified in writing of any extension. 

(2) Perfecting the petition is accomplished by submitting the informa- 
tion necessary to perfect the petition to the Chief of Board Proceedings. 

(3) If the petitioner fails to perfect the petition within the 30-day peri- 
od, or within any extension period granted by the Chief of Board Pro- 
ceedings, the petition must be dismissed. All parties will be notified in 
writing of the dismissal. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1840, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

Subarticle 7. Prehearing l\/leetings and 
Briefing Schedules 

§ 5337. Prehearing IVIeeting and Exchange of Information 
Between Respondent and Petitioner. 

(a) If requested by the petitioner with regard to a petition described in 
section 5310, subdivision (a)(3) or (a)(4), the Respondent and the Tax 
and Fee Programs Division will meet with the petitioner, either in person 
or by other means convenient to all parties, before the scheduled hearing 
date. The purpose of the meeting or meetings is to exchange relevant in- 
formation and evidence, identify issues, and, if possible, enter into stipu- 
lations to resolve all or some of the issues. 

(b) At any time, the Respondent or the Tax and Fee Programs Division 
may request additional information from the petitioner to assist in resolv- 
ing any issue raised by the petitioner. 

NOTE: Authority cited: Sections 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1 840, Revenue and Taxation Code. 

History 

1. New subchapter 7 (sections 5337-5337.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 7 to subarticle 7 (Register 2008, No. 13). 

§ 5337.4. Briefing: General Requirements. 

(a) Submissions in the form of briefs are required for consideration of 
all petitions. The parties must adhere to the briefing schedules and other 
requirements set forth in this article. 

(b) Upon receipt of a perfected petition, the Chief of Board Proceed- 
ings will provide written notification to each party that a perfected peti- 
tion has been filed and that briefing will begin under the applicable brief- 
ing schedule, as determined by the Chief of Board Proceedings. The 
notification may be included, if appropriate, in the acknowledgement let- 
ter issued under section 5336, subdivision (b). Throughout the briefing 
schedule, the Chief of Board Proceedings will inform the parties of appH- 
cable deadlines, extensions, and other requirements by written notifica- 
tion, and will ensure that all parties receive copies of any correspondence. 



(c) Any request to extend the period for filing a brief must be in writ- 
ing. The Chief Counsel, in his or her discretion, inay grant such a request 
upon a showing of reasonable cause or based upon the written agreement 
of the parties and the Appeals Division. 

(d) The party filing a brief is responsible for submitting one copy of 
the brief and any supporting exhibits to the Board Proceedings Division. 
Upon receipt of any brief filed within the scope of the applicable briefing 
schedule, including any applicable deadlines and extensions, the Chief 
of Board Proceedings will provide written acknowledgement of receipt 
to all parties and provide each opposing party with a copy of the brief and 
any supporting exhibits. 

(e) General Requirements. All briefs permitted to be filed under this 
section must follow the requirements listed below: 

( 1 ) Length. 

(A) Not exceed 30 typed or handwritten, double-spaced 8 1/2" by 1 1 " 
pages, printed on one side only; or 

(B) Not exceed 15 typed or handwritten, single-spaced 8 1/2" by 1 1 " 
pages, printed on one side only; 

(2) Type-font size of at least 10 points or 12 characters per inch; 

(3) The Table of Contents, Table of Authorities, and exhibits are not 
included in the page count; 

(4) Exception. An exception to these requirements may be granted be- 
fore the deadline for filing a brief. Exceptions may be requested by sub- 
mitting a written request establishing reasonable circumstances that jus- 
tify the necessity for additional pages to the Chief of Board Proceedings. 
It is at the discretion of the Chief Counsel or his or her designee to ap- 
prove a request. 

(f) The failure to file a brief within the scope of the applicable briefing 
schedule, including any applicable deadlines, extensions, and other re- 
quirements, is a waiver of the right to file that brief Such a failure will 
also conclude the briefing schedule, except as otherwise provided in the 
applicable briefing schedule. 

(g) Any individual or entity may file a non-party (amicus) brief re- 
garding a petition or application described in section 5310, subdivision 
(a)(2), (a)(3), or (a)(4), subject to any generally applicable conditions of 
this section and the specific conditions of this subdivision. 

( 1 ) No individual or entity will be permitted to file more than one non- 
party brief Briefs filed by unidentified individuals or entities will not be 
accepted. 

(2) All non-party briefs must be filed before the conclusion of the ap- 
plicable briefing schedule. However, the Board in its discretion may 
choose to accept for consideration a non-party brief filed after the con- 
clusion of the applicable briefing schedule. For purposes of this para- 
graph, the conclusion of the applicable briefing schedule will be deter- 
mined without regard to the filing of any non-party brief or reply thereto. 
There will not be any extensions of time for the filing of non-party briefs. 

(3) If a non-party brief is filed, the Chief of Board Proceedings will 
acknowledge receipt of the brief and provide one copy to each party. 
Each party may file a reply to the non-party brief not later than 30 days 
from the date the Chief of Board Proceedings acknowledges receipt of 
the non-party brief 

(4) The apphcable briefing schedule is not concluded until the dead- 
line for replying to all non-party briefs has passed. 

NOTE: Authority cited: Secrions 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1 840, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§ 5337.6. General Briefing Schedule. 

(a) Application. The briefing schedule in this section applies to all peti- 
tions and applicafions described in section 5310, subdivision (a)(2), 
(a)(3), and (a)(4). 

(b) Opening Briefs. 

(1) Petitioner's Opening Brief The perfected petition is the Petition- 
er' s Opening Brief 
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(2) Respondent's Opening Brief. Tlie Respondent must file an Open- 
ing Brief not later than 90 days from the date the Chief of Board Proceed- 
ings acknowledges receipt of the Petitioner's Opening Brief. 

(c) Reply Briefs. 

( 1 ) Petitioner's Reply Brief. The petitioner must file a Reply Brief not 
later than 30 days from the date the Chief of Board Proceedings acknowl- 
edges receipt of the Respondent's Opening Brief. The Petitioner's Reply 
Brief, if filed, must address only points of disagreement with the Respon- 
dent's Opening Brief. 

Except as provided in paragraph (2) of this subdivision, the filing of 
the Petitioner's Reply Brief concludes the briefing schedule. 

(2) Respondent's Reply Brief. The Respondent may file a Reply Brief 
only upon written permission from the Chief Counsel. The Respondent's 



Reply Brief, if filed, must address only points of disagreement with the 
Petitioner's Reply Brief. 

(A) The Respondent will have 1 5 days from the date the Chief of Board 
Proceedings acknowledges receipt of the Petitioner's Reply Brief in 
which to file a written request for permission to file its Reply Brief. 

(B) Upon receipt of the Respondent's written request, the Chief Coun- 
sel will determine whether additional briefing is necessary. Factors to be 
considered in determining whether additional briefing is necessary in- 
clude, but are not limited to: 

(i) Whether the Petitioner's Reply Brief raised new facts, arguments, 
or evidence that are essential to the resolution of the petition; 

(ii) Whether the briefing filed to date has provided sufficient informa- 
tion for the Board to resolve the petition; 
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(iii) Whether the facts and issues in the petition are so complex as to 
require additional discussion or clarification. 

(C) If the Chief Counsel determines that additional briefing is neces- 
sary, he or she will grant the Respondent's request to file a Reply Brief. 
The Respondent may file its Reply Brief not later than 30 days from the 
date on which its request is granted. 

(D) If the Chief Counsel determines that additional briefing is not nec- 
essary, he or she will deny the Respondent's request to file a Reply Brief 
and the briefing process is concluded. 

(3) Petitioner's Supplemental Brief. If the Respondent files a Reply 
Brief, the petitioner may file a Supplemental Brief not later than 30 days 
from the date the Chief of Proceedings acknowledges receipt of the Re- 
spondent's Reply Brief. The petitioner's Supplemental Brief, if filed, 
shall address only points of disagreement with the Respondent's Reply 
Brief. The filing of the petitioner's Supplemental Brief concludes the 
briefing schedule. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1840, Revenue and Taxation Code. 

History 
I. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

Subarticle 8. Appeals Division Review, 
Prehearing Conferences, and Summaries 

§ 5338. Appeals Division Review. 

(a) At the conclusion of the general briefing schedule under section 
5337.6, the Appeals Division will review the record and determine 
whether the briefing on file adequately addresses all relevant factual and 
legal issues. If the briefing on file does not adequately address all relevant 
factual and legal issues, the Appeals Division may request additional 
briefing under section 5523.4. 

(b) When the Appeals Division determines that all relevant factual and 
legal issues have been addressed and completes the appeals conference 
required by section 5338.4, the Appeals Division will notify the Chief of 
Board Proceedings that the petition is ready to be scheduled for an oral 
hearing. 

(c) Upon nofificafion from the Appeals Division that the peUtion is 
ready to be scheduled for an oral hearing, the Chief of Board Proceedings 
will schedule and nofice an oral hearing under section 5522.6. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1840, Revenue and Taxation Code. 

History 

1. New subchapter 8 (sections 5338-5338.6) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 8 to subarticle 8 (Register 2008, No. 13). 

§ 5338.4. Appeals Conference. 

(a) Purpose. The purpose of an appeals conference is to obtain addi- 
tional facts and evidence, obtain stipulations of fact, and narrow ques- 
tions of law, in order to facilitate a more efficient and productive oral 
hearing or other Board action on the petition. 

(b) When to Hold an Appeals Conference. An appeals conference will 
be held for all petitions described in section 5310, subdivision (a)(2), 
(a)(3), and (a)(4). An appeals conference may be held only after the brief- 
ing schedule provided in section 5337.6 has concluded. 

(c) Determining the Time and Location of the Appeals Conference. 
The Appeals Division will determine the time and location of the appeals 
conference. Consistent with workload constraints, the Appeals Division 
will attempt to ensure that the appeals conference is held at a rime conve- 
nient to the petitioner. The appeals conference will ordinarily be held at 
the Board's headquarters in Sacramento, and may be conducted in per- 
son, by videoconference, by teleconference, or by means of a secure elec- 
tronic connection. However, an in-person appeals conference may be 
held outside of Sacramento if the Chief Counsel determines that there is 
reasonable cause and that the Board has the resources to conduct an ap- 
peals conference outside of Sacramento. 



(d) Notice and Scheduling. The Board Proceedings Division will 
schedule the appeals conference in accordance with information pro- 
vided to it by the Appeals Division and will issue appropriate written no- 
tification to all parties. 

(e) Conduct and Nature of the Appeals Conference. A conference 
holder assigned to the Appeals Division will conduct the appeals confer- 
ence. To the extent practicable, the conference holder will ensure that the 
appeals conference is informal and non-adversarial in nature. 

(f) Recording. The conference holder will not record, videotape, or ar- 
range for court reporting of the appeals conference. Any party may ar- 
range for the appeals conference to be recorded or reported, at that party ' s 
expense. If the appeals conference is recorded or reported, a copy of the 
transcript or recording must be promptly provided to all participants. A 
recording or transcript of an appeals conference becomes a disclosable 
public record, if and when the petition being discussed on the record or 
transcript becomes a disclosable public record under chapter 5 of this di- 
vision. 

(g) Additional Briefing and Evidence. If at any time before the submit- 
tal of the Hearing Summary or Summary Decision under section 5338.6, 
the Assistant Chief Counsel for the Appeals Division, or his or her desig- 
nee, determines that insufficient briefing or evidence has been provided, 
the Appeals Division may request additional briefing or evidence from 
any party. The Appeals Division may set forth the order, deadlines, and 
conditions for briefing that it deems appropriate. The Appeals Division 
will administer any request made under this subdivision and may extend 
deadlines under this subdivision upon a showing of reasonable cause. 
NOTE: Authority cited: Sections 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1 840. Revenue and Taxation Code. 

Hlstory 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5338.6. Preparing and Revising Hearing Summaries. 

(a) Preparing the Hearing Summary. The Appeals Division will pre- 
pare and submit a Hearing Summary to the Chief of Board Proceedings 
within 90 days after each appeals conference held under section 5338.4, 
or within any other period specified by the Chief of Board Proceedings, 
which provides the Appeals Division with at least 30 days to prepare and 
submit the Hearing Summary. The Chief Counsel may extend the time 
for submitting the Hearing Summary upon a showing of reasonable 
cause. Upon receipt of the Hearing Summary, the Chief of Board Pro- 
ceedings will provide one copy to each party. 

(b) If the petition is submitted for decision without an oral hearing be- 
fore the Appeals Division prepares a Hearing Summary, the Appeals Di- 
vision will prepare a Summary Decision under section 5343. 

(c) If there has been a partial or complete resolution of issues between 
pedtioner and the Respondent after the Appeals Division has issued its 
Hearing Summary or Summary Decision, the Appeals Division will draft 
a Revised Hearing Summary or Revised Summary Decision if time per- 
mits. The Revised Hearing Summary will state: 

(1) The issues which have been resolved; 

(2) The Appeals Division's revised recommendation; and 

(3) The issues remaining for decision by the Board, if any. 

NOTE: Authority cited: Sections 1 5606 and 1 5640, Government Code. Reference: 
Sections 15640 and 15645, Government Code; and Sections 214, 254.6, 270 and 
1840, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 4. General Board Hearing and 
Notice Procedures 

§ 5340. Relation to General Board Hearing Procedures. 

The procedures in chapter 5 of this division apply to the conduct of oral 
Board hearings on petitions described in section 53 10. To the extent this 
chapter does not set forth a specific rule or procedure, the rules and proce- 
dures set forth in chapter 5 will apply to this article. Where there is a con- 
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flict between chapter 5 and this chapter, the provision of this chapter con- 
trol. 

NOTE: Authority cited: Sections 15606 and 15640. Government Code; and Sec- 
tion 1 1651. Revenue and Taxation Code. Reference: Sections 15640 and 15645, 
Government Code: and Sections 214, 254.6, 270, 721. 721.5. 747, 759, 1840 and 
1 1251 , Revenue and Taxation Code. 

History 
1. New article 4 (sections 5.^40-5345) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§5341. Additional Briefing. 

(a) Staff Requests for Additional Briefing. If the Assistant Chief Coun- 
sel of the Appeals Division, or his or her designee, determines that insuf- 
ficient briefing or evidence has been provided, the Appeals Divi.sion may 
request additional briefing or evidence from any party. The Appeals Di- 
vision will determine the order, deadlines, and conditions under which 
any briefing or evidence must be submitted. Deadlines under this subdi- 
vision may be extended upon a showing of reasonable cause. 

(b) Individual Board Member's Request for Additional Briefing. Any 
individual Board Member may contact the Appeals Division in order to 
request additional briefing or evidence from any party. The Appeals Di- 
vision will determine the order, deadlines, and conditions under which 
any briefing or evidence must be submitted. Deadlines under this subdi- 
vision may be extended upon a showing of reasonable cause. 

(c) Board Requests for Additional Briefing. If the Board determines 
that insufficient briefing or evidence has been provided, the Board may 
request additional briefing or evidence from any party. The Board will 
determine the order, deadlines, and conditions under which any briefing 
or evidence must be submitted. The Chief of Board Proceedings may ex- 
tend deadlines set by the Board under this subdivision only upon a show- 
ing of extreme hardship and with the consent of the Board Chair. 

(d) Timing of Request. A request under this section may be made dur- 
ing or after the applicable briefing schedule has concluded. Additional 
briefs or evidence provided in response to such a request are not subject 
to the requirements of the applicable briefing schedule. 

(e) Notification of Board Chair. The Board Chair must be notified 

promptly of any request made under this section and may postpone the 

scheduling or hearing of an appeal. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code; and Sec- 
tion 1 1651, Revenue and Taxation Code. Reference: Sections 15640 and 15645, 
Government Code; and Sections 214, 254.6, 270, 721, 721.5, 747, 759, 1840 and 
11251, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5342. Notice of Hearing. 

(a) Notice of Hearing. All parties to a petition or application will re- 
ceive written notice of the date and time their petition is scheduled for 
oral hearing before the Board in accordance with chapter 5 of this divi- 
sion. 

(b) Notice of Hearing on Applications. The notice of hearing for a 
hearing on an application described in section 5310, subdivision (a)(2), 
must contain a statement that, subject to the limitations of section 3, sub- 
division (b), and section 11 cf article XIII, and of article XIIIA of the 
California Constitution, the Board is required to determine the full cash 
value of the property that is the subject of the hearing and that this deter- 
mination may exceed the value on which the assessment is based. 
NOTE: Authority cited: Sections 15606 and 15640, Government Code; and Sec- 
tion 1 1651, Revenue and Taxation Code. Reference: Sections 15640 and 15645, 
Government Code; and Sections 214, 254.6, 270, 721, 721.5, 747, 759, 1840 and 
1 1251, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5343. Submission for Decision Without Oral Hearing. 

(a) A petition will be submitted for decision based upon the written re- 
cords on file and without an oral hearing under any of the following cir- 
cumstances: 

(1) The petitioner does not request an oral hearing or waives a re- 
quested oral hearing under chapter 5 of this division. 



(2) The petitioner fails to respond to a Hearing Notice as provided in 
section 5522.6. 

(b) Preparing the Summary Decision. Where a petition is submitted for 
decision without an oral hearing, the Appeals Division will prepare a 
Summary Decision summarizing the relevant facts and law and provid- 
ing a recommendation for Board action. 

NOTE: Authority cited: Sections 15606 and. 15640, Government Code; and Sec- 
tion 1 1651, Rcvemie and Taxation Code. Reference: Sections 15640 and 15645, 
Government Code; and Sections 214, 254.6, 270, 721, 721 .5, 747, 759. 1840 and 
1 1251, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5344. Notice of Board Decisions. 

(a) The petitioner and all other parties to a petition or application will 
be notified in writing of the Board's decision in accordance with chapter 
5 of this division. 

(b) Decisions on Applications. When the review, equalization and ad- 
justment of the taxable property of a county, city, city and county, or mu- 
nicipal corporation is completed, the Board will mail to the assessor, the 
county board of supervisors, the auditor of the taxing agency, and the tax- 
payer, a copy of the Board's findings and decision with respect to the as- 
sessment. 

(c) Decisions on Property Tax Welfare and Veterans' Organization 
Exemption Claims. Written notice of the Board's decision on a petition 
described in section 5310, subdivision (a)(3), will also be sent to the 
county assessor for the county in which the property is located. 

(d) Decisions on Property Tax Sampling Program Petitions. The No- 
tice of Board Action issued with regard to a petition described in section 
5310, subdivision (a)(4), will be mailed to the county assessor and the 
property owner by the Board Proceedings Division. 

NOTE: Authority cited: Sections 15606 and 15640, Government Code; and Sec- 
tion 1 1651, Revenue and Taxation Code. Reference: Sections 15640 and 15645, 
Government Code; and Sections 2 14, 254.6, 270, 721, 721.5, 747,759, 1840, 1841 
and 11251, Revenue and Taxation Code, 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5345. Finality of Board Action; Written Findings and 
Decision. 

(a) The following provisions apply to all petitions filed under this 
chapter: 

(1) The decision of the Board upon a property tax petition is final. 

(2) The Board may not reconsider or rehear a petition. 

(3) The Board may modify a decision on a pefition to correct a clerical 
error. 

(b) If requested by the petitioner at any point before the commence- 
ment of the oral hearing or the commencement of the meeting at which 
the petition is scheduled for Board action, the Board will prepare and 
send to the petitioner a Written Findings and Decision according to the 
following procedure: 

( 1 ) After the Board has decided the petition, the Appeals Division will 
draft the Written Findings and Decision. 

(2) The Chief of Board Proceedings will schedule the Written Findings 
and Decision for Board consideration. 

(3) Once the Board adopts the Written Findings and Decision, the 
Chief of Board Proceedings will promptly mail a copy of the Written 
Findings and Decision to petitioner. 

The petitioner may waive its right to its requested Written Findings 
and Decision any time before Board approval of the petitioner's Written 
Findings and Decision. 

Note: Authority cited: Sections 15606 and 15640, Government Code; and Sec- 
tion 11651, Revenue and Taxation Code. Reference; Sections 15640 and 15645, 
Government Code; and Sections 2 1 4, 254.6, 270, 72 1 , 72 1 .5, 747, 759, 1 840, 1 84 1 
and 1 1251, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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Franchise Tax Board 



Article 1 . Application of Chapter 4, 
Definitions, and Jurisdiction 

§ 541 0. Application of Chapter 4. 

(a) This chapter applies to appeals and petitions for rehearing filed 
with the Board pursuant to the: 

( 1 ) Administration of Franchise and Income Tax Laws. Part 1 0.2 of di- 
vision 2 of the Revenue and Taxation Code. 

(2) Senior Citizens Homeowners and Renters Property Tax Assistance 
Law. Chapter 1 and chapter 4 of part 10.5 of division 2 of the Revenue 
and Taxation Code. 

(b) To the extent this chapter does not contain a specific rule or proce- 
dure, the rules and procedures in chapter 5 (commencing with section 
5510) of this division apply. Where there is a conflict between chapter 
5 and this chapter, the provisions of this chapter control. 

NOTE: Authority cited: Section 15606. Go\'emment Code. Reference: Sections 
18533, 19043.5, 19045. 19047. 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

Hl.STORY 
1. New chapter 4 (articles 1-6), article 1 (sections 5410-5412) and section filed 
1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§5411. Definitions. 

The definitions contained in sections 55 II and5512ofchapter5apply 
to this chapter. In addition, the following definitions apply to this chapter 
and to any documents prepared pursuant to this chapter: 

(a) The term "appellant" means an individual or business entity who 
files an appeal from an action of the Franchise Tax Board. The term "ap- 
pellant" also includes multiple individuals or business entities filing an 
appeal jointly and, where appropriate, an authorized representative or 
representatives thereof. 

(b) The term "respondent" means the Franchise Tax Board and, where 
appropriate, an authorized representative or representatives thereof. 

Note; Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048. 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§5412. Jurisdiction. 

(a) Appeals from the Franchise Tax Board. In General, the Board has 
jurisdiction to hear and decide a timely filed appeal under any of the fol- 
lowing circumstances: 

( 1 ) The Franchise Tax Board mails a Notice of Action on a proposed 
deficiency assessment of addifional tax, which may also include penal- 
ties, fees and interest. 

(2) The Franchise Tax Board mails a Notice of Action on a proposed 
carryover adjustment. 

(3) The Franchise Tax Board mails a Notice of Action on Cancellation, 
Credit, or Refund, or any other notice, which denies any porfion of a per- 
fected claim for a refund of tax, penalties, fees, or interest. 

(4) The Franchise Tax Board fails to act on a claim for a refund of tax, 
penalties, fees, or interest, within six months after the claim is perfected 
with the Franchise Tax Board. 

(5) The Franchise Tax Board mails a Notice of Determination Not to 
Abate Interest, or any other notice, that denies an abatement, in whole or 
in part, of paid or unpaid interest, under Revenue and Taxation Code sec- 
tion 19104. 

(6) The Franchise Tax Board fails to act on a request for abatement of 
interest within six months after the request is filed with the Franchise Tax 



Board under Revenue and Taxation Code section 1 9 1 04. This paragraph 
does not apply to requests for interest abatement made in connection with 
a protest or an appeal from a Nofice of Action on a protest. 

(7) The Franchise Tax Board mails a notice that disallows interest on 
a refund. 

(8) The Franchise Tax Board mails any notice that grants or denies, in 
whole or in part, innocent spouse relief under Revenue and Taxation 
Code secfion 1 8533, subdivision (b) or (c), or section 1 9006. subdiv ision 
(c). 

(9) The Franchise Tax Board mails a nofice of determination, or fails 
to act within 90 days, on a petition for review of the Franchise Tax 
Board's finding of jeopardy. 

(10) The Franchise Tax Board mails any notice that denies, in whole 
or in part, a claim for assistance under the Senior Citizens Hoineow iters 
and Renters Property Tax Assistance Law. 

(b) Issues that will not be considered. The Board's jurisdiction is lim- 
ited to determining the correct amount owed by, or due to, the appellant 
for the year or years at issue in the appeal. The Board has determined that 
it does not have jurisdicfion to consider the following issues: 

(1 ) Whether a California statute or regulation is invalid or unenforce- 
able under the Federal or California Constitufions, unless a federal or 
California appellate court has already made such a determination. 

(2) Whether a provision of the California Consfitution is invalid or un- 
enforceable under the Federal Constitution, unless a federal or California 
appellate court has already made such a determination. 

(3) Whether a liability has been or should have been discharged in 
bankruptcy. 

(4) Whether the Franchise Tax Board violated the Informafion Practic- 
es Act (Civil Code secfions 1798 et seq.), the Public Records Act (Gov- 
ernment Code secfions 6250 et seq.), or any similar provision of the law. 

(5) Whether the appellant is entified to a remedy for the Franchise Tax 
Board's actual or alleged violafion of any substanfive or procedural right, 
unless the violation affects the adequacy of a notice, the validity of an ac- 
fion from which a fimely appeal was made, or the amount at issue in the 
appeal. 

(c) This section contains general rules governing the Board's jurisdic- 
fion. Changes in the law may expand or fimit the Board's jurisdiction. 
NOTE; Authority cited: Section 15606, Government Code; Section 19570, Reve- 
nue and Taxation Code; and Article III, Section 3.5, California Constitution. Ref- 
erence: Sections 18533, 19006, 19043.5, 19045, 19047, 19048, 19084, 19085, 
19087, 19104, 19322.1, 19324, 19331, 19333, 19334, 19335, 19343, 19345, 
19346 and 20645, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 2. 



How to File an Appeal from the 
Franchise Tax Board 



§ 5420. Appeal Filing Requirements. 

(a) Franchise and Income Tax Appeals. Except as provided in subdivi- 
sion (b), every appeal from an acfion of the Franchise Tax Board must 
be in writing, must meet the formatting requirements of section 5430, 
subdivision (e), and must contain the following: 

(1) The name of the appellant, or appellants, filing the appeal; 

(2) The social security number or taxpayer identification number, 
whichever is applicable, of each appellant filing the appeal; 

(3) The address and telephone number of each appellant and, if appli- 
cable, each appellant's authorized representative; 

(4) The amount involved, including tax, penalties, fees, and interest 
(whichever is applicable); 

(5) The year(s) involved; 

(6) A copy of the Franchise Tax Board's nofice from which the appeal 
is made, unless the Franchise Tax Board has failed to act on a claim for 
refund or a request for interest abatement, in which case the appellant 
must provide a copy of the claim for refund or request for interest abate- 
ment; 
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(7) The facts involved and the legal authorities upon which the appel- 
lant relies, including any relevant statutes, regulations, and judicial and 
administrative decisions; 

(8) Any portion of the amount at issue conceded by the appellant; and 

(9) The signature of each appellant who is filing the appeal, whether 
jointly or separately, or the signature of an authorized representative 
made on behalf of each appellant who is filing the appeal. 

(b) Senior Citizens Homeowners and Renters Property Tax Assistance 
Appeals. Every appeal from the Franchise Tax Board's denial, in whole 
or in part, of a claim for assistance under the Senior Citizens Homeown- 
ers and Renters Property Tax Assistance Law must be in writing, must 
meet the formatting requirements of section 5430, subdivision (e), and 
must contain the following: 

( 1 ) The name of the appellant, or appellants, filing the appeal; 

(2) The social security number or taxpayer identification number, 
whichever is applicable, of each appellant filing the appeal; 

(3) The address and telephone number of the appellant and, if applica- 
ble, the appellant's authorized representative; 

(4) The amount of property tax assistance claimed; 

(5) The claim year(s) involved; 

(6) A copy of the Franchise Tax Board's notice from which the appeal 
is made; 

(7) The reasons the appellant is entitled to property tax assistance; and 

(8) The signature of each appellant who is filing the appeal, whether 

jointly or separately, or the signature of an authorized representative 

made on behalf of each appellant who is filing the appeal. 

Note: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5. 19045, 19047. 19048. 19084, 19085. 19087. 19104, 19324. 
19331. 19333. 19334. 19335. 19343, 19345. 19346 and 20645. Revenue and 
Taxation Code. 

History 
1. New article 2 (sections 5420-5424) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008. No. 2). 

§ 5421 . Methods for Delivery of Written Documents and 
Correspondence. 

(a) The Board encourages the use of electronic means (e.g., facsimile, 
e-mail, etc.) for the filing of appeals, petitions for rehearing, briefs, and 
related documents and correspondence. Any document may be filed 
electronically pursuant to this section if an electronic copy of such docu- 
ment is transmitted to the Board Proceedings Division in accordance 
with instructions provided on the Board's website at www.boe.ca.gov. 

(b) Appeals, petitions for rehearing, briefs, and related documents and 
correspondence may also be hand delivered to the Board's headquarters 
at 450 N Street in Sacramento, California, or mailed to: 

BOARD I'ROCHKDINGS DIVISION. MIC: 81 
STATH BOARD OF EQUALIZATION 
450 N STRIiET 
PO BOX 442879 
SACRAMENTO. CA 94279-0081 

(c) Where Board Staff is required to provide written notification or 
written acknowledgement to one or more parties during the course of an 
appeal under this chapter. Board Staff will use mail or personal delivery, 
unless the party to whom the document is provided consents to delivery 
by facsimile or secure electronic means. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533. 19043.5. 19045. 19047, 19048. 19084. 19085. 19087. 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operafive 2-6-2008 (Register 2008, No. 2). 

§ 5422. Time for Filing an Appeal. 

An appeal is timely if it is mailed to or received by the Board Proceed- 
ings Division within the time period specified by the Revenue and Taxa- 
tion Code, or as provided by this section. 

(a) Statutory Deadlines. The Revenue and Taxation Code requires that 
any appeal must be filed: 

(1) Not later than the later of: (A) 30 days from the date the Franchise 
Tax Board mails a Notice of Action upon the protest of an unpaid assess- 



ment, or (B) the date indicated on the notice as the deadline for filing an 
appeal. 

(2) Not later than the later of (A): 30 days from the date the Franchise 
Tax Board mails a Notice of Action affirming a proposed carryover ad- 
justment, or (B) the date indicated on the notice as the deadline for filing 
an appeal. 

(3) Not later than 90 days from the date the Franchise Tax Board mails 
a Notice of Action on Cancellation, Credit, or Refund, or any oiharnoiice, 
that denies a claim for a refund of tax, penalties, fees, or interest. 

(4) At any time, if the Franchise Tax Board failed to act on a claim for 
a refund of tax, penalties, fees, or interest within six months after the 
claim was perfected. However, if the Franchise Tax Board denies the 
claim for refund in writing, the appeal must be filed not later than 90 days 
from the date the Franchise Tax Board mails notice of the denial. 

(5) Not later than 30 days from the date the Franchise Tax Board mails 
a Notice of Determination Not to Abate Interest, or any other notice, that 
specifically denies the abatement of unpaid interest. 

(6) Not later than 90 days from the date the Franchise Tax Board mails 
a Notice of Determination Not to Abate Interest, or any other notice, that 
specifically denies the abatement of paid interest. 

(7) At any time, if the Franchise Tax Board failed to act on a request 
to abate interest within six months after the request was filed. However, 
if the Franchise Tax Board denies a request to abate interest in writing, 
the appeal must be filed within the time period specified in paragraph (5) 
in the case of unpaid interest, or within the time period specified in para- 
graph (6) in the case of paid interest. 

(8) Not later than 90 days from the date the Franchise Tax Board mails 
a notice that disallows interest on a refund. 

(9) Not later than 30 days from the date the Franchise Tax Board mails 
any nouce that grants or denies, in whole or in part, innocent spouse re- 
lief. 

(10) Not later than 60 days from the earlier of: (A) the date the Fran- 
chise Tax Board mails a notice of its determination on a petifion for re- 
view of a finding of jeopardy, or (B) the 91st day after a petition for re- 
view of a finding of jeopardy was filed with the Franchise Tax Board. 

(11) Not later than 90 days from the date the Franchise Tax Board 
mails any notice that denies, in whole or in part, a claim for homeowners' 
or renters' property tax assistance. 

(b) Extensions. Unless a statute or regulation provides otherwise, the 
statutory deadlines for filing an appeal are extended, pursuant to Code of 
Civil Procedure section 1013, as follows: 

( 1 ) Five days if the Franchise Tax Board's notice being appealed was 
mailed to an address within California; 

(2) Ten days if the Franchise Tax Board's notice being appealed was 
mailed to an address outside California, but within the United States; or 

(3) Twenty days if the Franchise Tax Board's notice being appealed 
was mailed to an address outside the United States. 

(c) Date of Mailing. In the absence of other evidence, the filing date 
is the post-mark date, the date of delivery to a "delivery service" as de- 
fined in section 5511, or the date of receipt if the document is filed pur- 
suant to section 542 1 , subdivision (a). If the last day for mailing or deliv- 
ering an appeal falls on a Saturday, Sunday or holiday, the filing deadhne 
is extended to the next business day. 

NOTE: Authority cited: Section 15606, Government Code; and Section 1013, 
Code of Civil Procedure. Reference: Sections 18533. 19043.5, 19045, 19047, 
19048, 19084, 19085, 19087, 19104. 19324. 19331, 19333. 19334. 19335, 19343, 
19345, 19346 and 20645, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5423. Accepting or Rejecting an Appeal. 

(a) Determination of Jurisdiction and Timeliness. Upon receipt of the 
appeal, the Chief of Board Proceedings must determine whether the 
Board has jurisdiction to hear the appeal under section 541 2, subdivision 
(b), including whether the appeal is timely under the provisions of section 
5422. If any question arises as to the Umeliness of an appeal or the 
Board's jurisdiction to hear an appeal, the Chief of Board Proceedings 
will refer the appeal to the Chief Counsel. The Chief of Board Proceed- 
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ings and the Chief Counsel may request any relevant information from 
the Franchise Tax Board in order to perform their duties under this sec- 
tion. 

(b) Accepting the Appeal. If the Chief of Board Proceedings or the 
Chief Counsel determines that the Board has jurisdiction to hear the ap- 
peal and that the appeal is timely, or that there is a genuine, material issue 
relating to jurisdiction or timeliness, the Chief of Board Proceedings 
must accept the appeal. The Chief of Board Proceedings then will pro- 
vide written acknowledgement of the acceptance to the appellant and the 
Franchise Tax Board. The written acknowledgement will notify the ap- 
pellant and the Franchise Tax Board of their rights and obligations under 
this chapter. The Chief of Board Proceedings will provide one copy of 
the appeal and any supporting documents to the Franchise Tax Board. 

(c) Issues Relating to Jurisdiction and Timeliness. If the Chief Counsel 
determines that there is a genuine, material issue relating to jurisdiction 
or timeliness, such matters will be at issue in the appeal and will be de- 
cided by the Board. 

(d) Rejecting the Appeal. If the Chief of Board Proceedings or the 
Chief Counsel determine that the Board does not have jurisdiction to hear 
the appeal or that the appeal is not timely, and that there is no genuine, 
material issue relating to jurisdiction or timeliness, the Chief of Board 
Proceedings must reject the appeal. The Chief of Board Proceedings then 
will notify the appellant and the Franchise Tax Board in writing of the 
rejection and the reasons therefor. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045. 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5424. Perfecting an Appeal. 

(a) Generally. The briefing and resolution of an appeal cannot begin 
until the appeal is perfected. For purposes of this chapter, an appeal is 
"perfected" if it contains substantially all of the information required by 
section 5420. In addition, an appeal is not "perfected" until it contains 
sufficient information to identify and contact each appellant or autho- 
rized representative, along with the signature of each appellant or autho- 
rized representative. 

(b) Time to Perfect the Appeal. If the Chief of Board Proceedings ac- 
cepts an appeal, and such appeal is not perfected, the Chief of Board Pro- 
ceedings will notify the appellant in writing of the need to perfect the ap- 
peal. The notice will explain what information is necessary to perfect the 
appeal. 

(1) The appellant must perfect the appeal not later than 90 days from 
the date of the notice. The Chief of Board Proceedings may extend the 
deadline for perfecting an appeal upon a showing of extreme hardship or 
upon written agreement by the parties. All parties will be notified in writ- 
ing of any extension. 

(2) Perfecting the appeal is accomplished by submitting the informa- 
tion necessary to perfect the appeal to the Chief of Board Proceedings. 

(3) If the taxpayer fails to perfect the appeal within the 90-day period, 
or within any extension period granted by the Chief of Board Proceed- 
ings, the appeal will be dismissed. All parties will be notified in writing 
of the dismissal. 

Note: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048. 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2), 



Article 3. Briefing Schedules and 
Procedures 

§ 5430. General Requirements. 

(a) Generally. Submissions in the forms of briefs are required in all ap- 
peals from actions of the Franchise Tax Board. The parties to an appeal 
must adhere to the briefing schedules and other requirements set forth in 
this article. Unless otherwise provided, the rules contained in this section 
apply to all briefs and briefing schedules. 

(b) Determining the briefing schedule; notification. Upon receipt of a 
perfected appeal, the Chief of Board Proceedings will provide written no- 
tification to each party that a perfected appeal has been filed and that 
briefing will begin under section 5431 or section 5432. whichever is ap- 
plicable. 

(1) If an appeal involves a jeopardy determination, the Chief Counsel 
will compose a suitable briefing schedule after due consideration of all 
the facts and circumstances of that appeal. 

(2) The notification issued under this section may be included, if ap- 
propriate, in the acknowledgment letter issued under section 5423. 

(3) Throughout the briefing schedule, the Chief of Board Proceedings 
will inform the parties of applicable deadlines, extensions, and other re- 
quirements by written notification, and will ensure that all parties receive 
copies of any correspondence. 

(c) Extensions. Any request to extend the period for filing a brief must 
be in writing and must be made prior to the scheduled due date for that 
brief. Extensions and deferrals of briefing may be granted under the pro- 
visions of section 5522.8. 

(d) Submission and acknowledgment. The party filing a brief is re- 
sponsible for submitting one copy of the brief and any supporting exhib- 
its to the Board Proceedings Division. Upon receipt of any brief filed 
within the scope of the applicable briefing schedule, including any appli- 
cable deadlines and extensions, the Chief of Board Proceedings will pro- 
vide written acknowledgement of receipt to all parties and will provide 
each opposing party with a copy of the brief and any supporting exhibits. 

(e) Formatting. All briefs must be no longer than 30 double-spaced 
81/2" by 1 1 " pages, or 1 5 single-spaced 8 1/2" by 1 1 " pages, excluding 
any table of contents, table of authorities, and exhibits. All briefs must 
be handwritten or typed, and printed only on one side in a type-font size 
of at least 10 points or 12 characters per inch. The Chief of Board Pro- 
ceedings may grant an exception to these requirements upon written re- 
quest that establishes why an exception is necessary. If a brief is filed that 
does not comply with the requirements of this subdivision, the Chief of 
Board Proceedings may, in his or her discretion, return the brief to the fil- 
ing party and grant 10 days in which to file a corrected brief. Failure to 
file a corrected brief within the 10-day period is a waiver of the right to 
file that brief. Except as otherwise provided in the applicable briefing 
schedule, that waiver will conclude the briefing schedule. 

(f) Failure to file a brief. The failure to file a brief within the scope of 
the applicable briefing schedule, including any applicable deadlines, ex- 
tensions, and other requirements, is a waiver of the right to file that brief. 
Except as otherwise provided in the applicable briefing schedule, that 
waiver will conclude the briefing schedule. However, the Board, in its 
discretion, may accept any documentary evidence and related arguments 
submitted at a hearing pursuant to section 5523.6. 

(g) Non-party briefing. Non-Party (Amicus) Briefs may be filed, sub- 
ject to any generally applicable conditions of this section and the specific 
condifions of this subdivision. 

( 1 ) Any individual or entity may file a Non-Party Brief, whether unso- 
licited or upon request of the Appeals Division. No individual or entity 



Page 208.31 



Register 2008, No. 2; 1 - 1 1 -2008 



§5431 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



may file more than one Non-Party Brief, unless the Appeals Division 
specifically allows otherwise. 

(2) Unless the Appeals Division specifically allows otherwise, all 
Non-Party Briefs must be filed prior to the conclusion of briefing under 
section 5431 or section 5432, whichever is appUcable. 

(3) If a Non-Party Brief is filed, the Chief of Board Proceedings will 
acknowledge receipt of the brief and provide one copy to each party. 
Each party may file a reply to the Non-Party Brief not later than 30 days 
from the date the Chief of Board Proceedings acknowledges receipt of 
the Non-Party Brief. 

(4) For purposes of articles 4 and 5 of this chapter, briefing is consid- 
ered concluded when the deadline for replying to all unsolicited Non- 
Party Briefs has passed. 

NOTE: Authority cited: Section 15606. Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087. 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New article 3 (sections 5430-5435) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5431. General Briefing Schedule. 

(a) Application. The briefing schedule in this section applies to all ap- 
peals from actions of the Franchise Tax Board, unless the appeal involves 
an innocent spouse determination or a jeopardy determination. 

(b) Opening Briefs. 

( 1 ) Appellant's Opening Brief. The perfected appeal is the Appellant's 
Opening Brief. 

(2) Respondent's Opening Brief. The Franchise Tax Board may file an 
Opening Brief not later than 90 days from the date the Chief of Board Pro- 
ceedings acknowledges receipt of the Appellant's Opening Brief 

(c) Reply Briefs. 

( 1 ) Appellant' s Reply Brief. The appellant may file a Reply Brief not 
later than 30 days from the date the Chief of Board Proceedings acknowl- 
edges receipt of the Respondent's Opening Brief The Appellant's Reply 
Brief if filed, may only address points of disagreement with the Respon- 
dent' s Opening Brief Except as provided in paragraph (2), the filing of 
the Appellant's Reply Brief concludes the briefing schedule. 

(2) Respondent' s Reply Brief The Franchise Tax Board may file a Re- 
ply Brief only upon written permission from the Chief Counsel. The Re- 
spondent's Reply Brief, if filed, may only address points of disagreement 
with the Appellant's Reply Brief 

(A) The Franchise Tax Board has 15 days from the date the Chief of 
Board Proceedings acknowledges receipt of the Appellant' s Reply Brief 
in which to file a written request to file its Reply Brief 

(B) Upon receipt of the Franchise Tax Board's written request, the 
Chief Counsel will determine whether additional briefing is necessary. 
Factors to be considered in determining whether additional briefing is 
necessary include, but are not limited to: 

(i) Whether the Appellant's Reply Brief raised new facts, arguments, 
or evidence that are essential to the resolution of the appeal; 

(ii) Whether the briefing filed to date has provided sufficient informa- 
tion for the Board to resolve the appeal; and 

(iii) Whether the facts and issues in the appeal are so complex as to re- 
quire additional discussion or clarification. 

(C) If the Chief Counsel determines that addidonal briefing is neces- 
sary, he or she will grant the Franchise Tax Board' s request to file a Reply 
Brief The Franchise Tax Board may file its Reply Brief not later than 30 
days from the date on which its request is granted. 

(D) If the Chief Counsel determines that additional briefing is not nec- 
essary, he or she will deny the Franchise Tax Board's request to file a Re- 
ply Brief That denial concludes the briefing schedule. 

(3) Appellant's Supplemental Brief If the Franchise Tax Board files 
a Reply Brief the appellant may file a Supplemental Brief not later than 
30 days from the date the Chief of Board Proceedings acknowledges re- 
ceipt of the Respondent's Reply Brief The Appellant's Supplemental 
Brief if filed, may only address points of disagreement with the Respon- 



dent's Reply Brief The fihng of the Appellant's Supplemental Brief con- 
cludes the briefing schedule. 

NOTE: Authority cited: Section 15606. Government Code. Reference: Sections 
18533, 19043.5, 19045. 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§ 5432. Briefing Schedule for Innocent Spouse Appeals. 

(a) Applicafion. The briefing schedule in this secfion applies to all ap- 
peals from notices that grant or deny, in whole or in part, innocent spouse 
relief pursuant to Revenue and Taxation Code sections 18533 or 19006. 

(b) Definitions. For purposes of this section: 

( 1 ) The "Appealing Spouse" is the individual who files an appeal from 
the Franchise Tax Board's grant or denial, in whole or in part, of innocent 
spouse relief 

(2) The "Non-Appealing Spouse" is the individual with whom the 
Appealing Spouse filed a joint return for the year(s) at issue. 

(3) The "requesting spouse" is the individual who requested relief 
from the joint and several Hability imposed by Revenue and Taxation 
Code section 19006. The requesting spouse may be either the Appealing 
or Non-Appealing Spouse, depending upon whether the Franchise Tax 
Board granted or denied innocent spouse relief. 

(4) The "non-requesting spouse" is the individual with whom the re- 
questing spouse filed a joint return for the year(s) at issue. The non-re- 
questing spouse may be either the AppeaUng or Non-Appeahng Spouse, 
depending upon whether the Franchise Tax Board granted or denied in- 
nocent spouse relief 

(c) Special Rules and Procedures. 

(1 ) If both spouses file timely appeals from the Franchise Tax Board's 
partial grant or partial denial of innocent spouse relief, then the appeals 
will be consolidated for briefing, hearing, and decision. Each spouse will 
be treated as an "Appealing Spouse" under this section and will have an 
equal opportunity to file briefs. 

(2) If only one spouse files a timely appeal, then upon receipt of a per- 
fected appeal from the Appealing Spouse, the Chief of Board Proceed- 
ings will provide one copy of the perfected appeal to the Non- Appealing 
Spouse and notify the Non-Appealing Spouse of his or her right to pardc- 
ipate in the appeal. 

(3) The Chief of Board Proceedings will use the best available in- 
formation to contact the Non-Appealing Spouse. 

(d) Protection of confidendal information. The Board Proceedings Di- 
vision will take reasonable steps, including redaction where appropriate, 
to ensure that the personal identifying information of one spouse is not 
provided to the other spouse. "Personal identifying information" in- 
cludes, but is not limited to, a mailing address, electronic mail address, 
telephone number, and social security number. 

(e) Opening Briefs. 

(1) Appealing Spouse's Opening Brief The Appealing Spouse's per- 
fected appeal is the Appealing Spouse's Opening Brief 

(2) Respondent' s Opening Brief The Franchise Tax Board may file an 
Opening Brief not later than 90 days from the date the Chief of Board Pro- 
ceedings acknowledges receipt of the Appealing Spouse's Opening 
Brief 

(3) Non- Appealing Spouse's Opening Brief. The Non- Appealing 
Spouse may file an Opening Brief not later than 90 days from the date of 
the notification of his or her right to participate in the appeal. The filing 
of the Non-Appealing Spouse's Opening Brief will join the Non- 
Appealing Spouse as a party to the appeal. The failure to file the Non- 
Appealing Spouse's Opening Brief within the time provided is a waiver 
of the right to participate in the appeal, unless such failure is due to rea- 
sonable cause. 

(f) Reply Briefs. 

(1) AppeaUng Spouse's Reply Brief The Appealing Spouse may file 
a Reply Brief not later than 30 days from the later of: 

(A) The dale the Chief of Board Proceedings acknowledges receipt of 
the Respondent' s Opening Brief 
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(B) The date the Chief of Board Proceedings acknowledges receipt of 
the Non-Appealing Spouse's Opening Brief, if one is filed; or 

(C) The date on which it becomes known that the Non-Appealing 
Spouse will not file an Opening Brief. 

The Appealing Spouse's Reply Brief, if filed, may only address points 
of disagreement with the Respondent's Opening Brief and the Non- 
Appealing Spouse's Opening Brief. Except as provided in paragraphs (2) 
and (3), the filing of the Appealing Spouse's Reply brief concludes the 
briefing schedule. 

(2) Non-Appealing Spouse's Reply Brief. If the Appealing Spouse 
files a Reply Brief, the Non-Appealing Spouse may file a Reply Brief not 
later than 30 days from the date the Chief of Board Proceedings acknowl- 
edges receipt of the Appealing Spouse's Reply Brief. The Non-Appeal- 
ing Spouse's Reply Brief, if filed, may only address points of disagree- 
ment with the Appealing Spouse's Reply Brief. 

(3) Respondent's Reply Brief. The Franchise Tax Board may file a Re- 
ply Brief only upon written permission from the Chief Counsel. The Re- 
spondent's Reply Brief, if filed, may only address points of disagreement 
with the Appealing Spouse's Reply Brief and the Non-Appealing 
Spouse's Opening and Reply Briefs. Tlie rules in section 5431. subdivi- 
sion (c)(2), apply to this paragraph. However, the 15-day period de- 
scribed in section 5431, subdivision (c)(2)(A), begins on the later of: 

(A) The date the Chief of Board Proceedings acknowledges receipt of 
the Appealing Spouse's Reply Brief; 

(B) The date the Chief of Board Proceedings acknowledges receipt of 
the Non-Appealing Spouse's Reply Brief, if one is filed; or 

(C) The date on which it becomes known that the Non-Appealing 
Spouse will not file a Reply Brief. 

(4) If neither the Non-Appealing Spouse nor the Franchise Tax Board 
file a Reply Brief, the briefing schedule is concluded. 

(5) Appealing Spouse's Supplemental Brief. If the Franchise Tax 
Board or the Non-Appealing Spouse file a Reply Brief, the Appealing 
Spouse may file a Supplemental Brief not later than 30 days from the later 
of: 

(A) The date the Chief of Board Proceedings acknowledges receipt of 
the Non-Appealing Spouse's Reply Brief; 

(B) The date the Chief of Board Proceedings acknowledges receipt of 
the Respondent's Reply Brief; or 

(C) The date on which it becomes known that the Franchise Tax Board 
will not file a Reply Brief. 

The Appealing Spouse's Supplemental Brief, if filed, may only ad- 
dress points of disagreement with the Respondent's Reply Brief and the 
Non-Appealing Spouse's Reply Brief. The filing of the Appealing 
Spouse's Supplemental Brief concludes the briefing schedule. 

(g) Conformity with Federal Action. If, prior to the Board's decision 
on the appeal, any party to the appeal receives notification that the re- 
questing spouse has been granted relief under Internal Revenue Code 
section 6015, the following procedures will apply in addition to the other 
procedures set forth in this section: 

( 1 ) The party who receives notification that relief has been granted un- 
der Internal Revenue Code section 60 1 5 must submit proof of such noti fi- 
cation to the Chief of Board Proceedings as soon as is practical. 

(2) Regardless of whether the non-requesting spouse has joined the 
appeal, the Chief of Board Proceedings will notify the Franchise Tax 
Board and the non-requesting spouse of the federal grant of innocent 
spouse relief. Not later than 30 days from the date of the notification, the 
Franchise Tax Board and the non-requesfing spouse may provide "in- 
formation that indicates that relief should not be granted," as that phrase 
is defined in Revenue and Taxation Code section 18533, subdivision 
(i)(2). 

(3) If the Franchise Tax Board and/or the non-requesting spouse pro- 
vides information as permitted by paragraph (2) of this subdivision, the 
requesting spouse may file an additional brief. If the Franchise Tax Board 
did not pro\ide information as permitted by paragraph (2), it may also file 
an additional brief. Additional briefs must be filed not later than 30 days 
from the date the Chief of Board Proceedings acknowledges receipt of 



the informafion described in paragraph (2) of this subdivision. Any brief 
filed pursuant to this paragraph may only address points of disagreement 
with the informafion described in paragraph (2) of this subdixision. 

(4) If this subdivision becomes applicable after the briefing schedule 
has concluded, then briefing will be reopened for the purpose of comjily- 
ing with this subdivision and any hearing or decision will be postponed 
as appropriate. 

(5) If this subdivision becomes applicable before the briefing schedule 
has concluded, then the briefing schedule will not be concluded until the 
requirements of this subdivision are satisfied. 

NOTE: Authority cited: Section 15606. Government Code. Reference: Sections 
18533, 19006, 19043.5, 19045, 19047, 19048, 19084. 19085, 19087. 19104. 
19324. 19331, 19333. 19334, 19335. 19343. 19345. 19346 and 20645. Revenue 
and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§ 5435. Additional Briefing. 

(a) Staff Requests for AddiUonal Briefing. If the Assistant Chief Coun- 
sel of the Appeals Division, or his or her designee, determines that insuf- 
ficient briefing or evidence has been provided, the Appeals Division may 
request additional briefing or evidence from any party. The Appeals Di- 
vision will determine the order, deadlines, and conditions under which 
any briefing or evidence must be submitted. Deadlines under this subdi- 
vision may be extended upon a showing of reasonable cause. 

(b) Individual Board Member's Request for Additional Briefing. Any 
individual Board Member may contact the Appeals Division in order to 
request additional briefing or evidence from any party. The Appeals Di- 
vision will determine the order, deadlines, and conditions under which 
any briefing or evidence must be submitted. Deadlines under this subdi- 
vision may be extended upon a showing of reasonable cause. 

(c) Board Requests for Additional Briefing. If the Board determines 
that insufficient briefing or evidence has been provided, the Board may 
request addiUonal briefing or evidence from any parly. The Board will 
determine the order, deadlines, and conditions under which any briefing 
or evidence must be submitted. The Chief of Board Proceedings may ex- 
tend deadUnes set by the Board under this subdivision only upon a show- 
ing of extreme hardship and with the consent of the Board Chair. 

(d) Timing of Request. A request under this secfion may be made dur- 
ing or after the applicable briefing schedule has concluded. Additional 
briefs or evidence provided in response to such a request are not subject 
to the requirements of the applicable briefing schedule. 

(e) Notification of Board Chair. The Board Chair must be notified 
promptly of any request made under this section and may postpone the 
scheduling or hearing of an appeal. 

NOTE: Authority cited: Section 15606. Government Code. Reference: Sections 
18533, 19043.5. 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324. 
19331. 19333. 19334, 19335. 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 4. 



Requesting and Scheduling Oral 
Hearings 



§ 5440. Right to Request an Oral Hearing. 

(a) Written Request Required. Every appellant has the right to an oral 
hearing before the Board upon written request, except as otherwise pro- 
vided in any statute or regulation. 

(1 ) In order to obtain an oriil hearing, the appellant must file a written 
request not later than 30 days from the conclusion of briefing. 

(2) Upon receipt of a timely request, the Chief of Board Proceedings 
will send written acknowledgment of the request to all parties pursuant 
to section 5522.1. 

(3) An untimely request may be accepted and acknowledged if the 
Chief Counsel determines that the failure to make a timely request was 
due to reasonable cause. 



Page 208.33 



Register 2008, No. 29; 7-18-2008 



§5441 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



(b) Innocent Spouse Appeals. Both the AppeaUng Spouse and the 
Non-AppeaHng Spouse, as those terms are defined in section 5432, sub- 
division (b), may request an oral hearing pursuant to subdivision (a) of 
this section. The Non-Appealing Spouse may request an oral hearing 
only if he or she has been joined as a party to the appeal. If such a request 
is made by either or both spouses, the Board typically will conduct one 
oral hearing and invite both spouses to appear. However, the Board will 
conduct separate oral hearings if: 

( 1 ) A court order would prohibit the spouses from appearing at the 
same hearing; or 

(2) The Chief of Board Proceedings, after consulting with the Board 
Chair, determines that conducting one oral hearing is likely to be unsafe, 
disruptive, or unjust. 

If the Board conducts separate oral hearings, the Board will not decide 
the appeal until both hearings have concluded. 

NOTIi: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085. 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645. Revenue and 
Taxation Code. 

History 
1. New article 4 (sections 5440-5444) and section filed 1-7-2008; operative 

2-6-2008 (Register 2008, No. 2). 

§ 5441 . Submission for Decision Without Oral Hearing. 

(a) Generally. If the appellant does not request an oral hearing under 
section 5440, or if the appellant does not respond to a Notice of Hearing 
under section 5522.6, the appeal will be submitted for decision based 
upon the written record on file and without an oral hearing. 

(b) Innocent Spouse Appeals. If neither the Appealing Spouse nor the 
Non-Appealing Spouse request an oral hearing under section 5440, or 
neither spouse responds to their Notice of Hearing under section 5522.6, 
the appeal will be submitted for decision based upon the written record 
on file and without an oral hearing. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5442. Appeals Review; Scheduling the Oral Hearing. 

(a) If an oral hearing is granted under section 5440, the Appeals Divi- 
sion will review the record and determine whether the briefing on file ad- 
equately addresses all relevant factual and legal issues. If the briefing on 
file does not adequately address all relevant factual and legal issues, the 
Appeals Division may request additional briefing under section 5435, or 
may order a pre-hearing conference under section 5443, or both. When 
the Appeals Division determines that all relevant factual and legal issues 
have been addressed, then the Appeals Division will notify the Chief of 
Board Proceedings that the appeal is ready to be scheduled for an oral 
hearing. 

(b) Upon notification from the Appeals Division that the appeal is 
ready to be scheduled for an oral hearing, the Chief of Board Proceedings 
will schedule and notice an oral hearing under section 5522.6. 

NOTE: Authority cited: Secfion 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084. 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5443. Pre-Hearing Conference. 

(a) Purpose. The purpose of a pre-hearing conference is to obtain addi- 
tional facts and evidence, obtain stipulations of fact, and narrow ques- 
tions of law, in order to facilitate a more efficient and productive oral 
hearing. 

(b) When to Hold a Pre-hearing Conference. A pre-hearing confer- 
ence may be held only when an oral hearing has been granted under sec- 
tion 5440, and after the conclusion of briefing. 



(1) The Appeals Division may order a pre-hearing conference in its 
discretion. 

(2) Any party may make a written request for a pre-hearing confer- 
ence. The request must be made not later than 15 days from the date on 
which the Chief of Board Proceedings acknowledges the request for an 
oral hearing. The Appeals Division may deny the request, with the ap- 
proval of the Chief Counsel, if the Appeals Division determines that a 
pre-hearing conference is likely to be unproductive. 

(3) The Board, at the oral hearing on the appeal, may order that a pre- 
hearing conference be held. In that circumstance, the hearing will be 
postponed until after the conclusion of the pre-hearing conference. 

(c) Determining the Time and Location of the Pre-Hearing Confer- 
ence. The Appeals Division will determine the time and location of the 
pre-hearing conference. Consistent with workload constraints, the Ap- 
peals Division will ensure that the pre-hearing conference is held at a 
time convenient to the appellant. The pre-hearing conference ordinarily 
must be held at the Board's headquarters in Sacramento, and may be con- 
ducted in person, by videoconference, by teleconference, or by means of 
a secure electronic connection. With good cause and with the approval 
of the Chief Counsel, an in-person pre-hearing conference may be held 
outside of Sacramento. 

(d) Notice and Scheduling. The Board Proceedings Division will 
schedule the pre-hearing conference in accordance with information 
provided to it by the Appeals Division and will issue appropriate written 
notification to all parties. The parties will be given notice no less that 1 5 
days before the date of the pre-hearing conference, provided that the no- 
tice period may be waived upon agreement by all parties. 

(e) Conduct and Nature of the Pre-hearing Conference. An employee 
of the Appeals Division will conduct the pre-hearing conference. To the 
extent possible, the conference holder will ensure that the pre-hearing 
conference is informal and non-adversarial. However, if the conference 
holder determines that the pre-hearing conference is unproductive or that 
a party is uncooperative, the conference holder may terminate the pre- 
hearing conference. 

(f) Recording or Transcription. The conference holder will not record, 
videotape, or transcribe the pre-hearing conference. Any party may ar- 
range for the pre-hearing conference to be recorded or transcribed, at that 
party ' s expense. If a transcript is made, the transcript must be made avail- 
able to all participants and it will become a public record. However, in 
all cases, statements made by participants during the pre-hearing confer- 
ence are not binding upon the Board. 

(g) Additional Briefing and Evidence. The holding of a pre-hearing 
conference does not prevent the Appeals Division from requesting addi- 
tional briefing or evidence under section 5435. 

NOTE; Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operafive 2-6-2008 (Register 2008, No. 2). 

§ 5444. Hearing Summary. 

(a) Definition. For purposes of this chapter, a "Hearing Summary" is 
a written document intended to assist the Board in its consideration and 
decision of an appeal at an oral hearing. The Hearing Summary will con- 
tain: 

( 1 ) Sufficient facts, contentions, law. and evidence to enable the Board 
to conduct an informed oral hearing; 

(2) The Appeals Division's recommendation for or against the adop- 
tion of a Formal Opinion under section 5452, if the Appeals Division de- 
termines that such a recommendation is appropriate; 

(3) A discussion of the pre-hearing conference, if one was held, in- 
cluding any additional information, stipulations, and concessions result- 
ing therefrom; and 

(4) The Appeals Division's analysis and comments, including any 
questions posed to the parties. 

(b) Preparing the Hearing Summary. Upon the scheduling and notic- 
ing of an oral hearing pursuant to section 5522.6, the Appeals Division 
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will prepare a Hearing Summary and submit the Hearing Summary to the 
ChielofBoard Proceedings. Except in the case ofan appeal that involves 
a jeopardy determination, the Appeals Division will have at least 30 days 
in which to prepare and submit the Hearing Summary. The Chief Counsel 
may extend the time for submitting the Hearing Summary upon a show- 
ing of reasonable cause. Upon receipt of the Hearing Summary, the Chief 
of Board Proceedings will provide one copy to each party. 

(c) Citation prohibited. Hearing Summaries may not be cited as prece- 
dent in any appeal or other proceeding before the Board. 
No'n-.: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5. 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19.343, 19345. 19346 and 20645. Revenue and 
Taxation Code. 

History 

I. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 5. Decisions, Opinions, and 
Frivolous Appeal Penalties 

§ 5450. Letter Decisions. 

(a) Definition. A "Letter Decision" is a written decision that contains 
a short explanation of the reasons for the Board's decision on an appeal. 

(b) Preparing the Letter Decision. Whenever the Board decides an ap- 
peal without adopting, or directing the preparation of, a Summary Deci- 
sion or Formal Opinion, the Appeals Division will prepare a Letter Deci- 
sion. The Appeals Division will provide one copy of a Letter Decision 
to each party not later than three business days from the date of the 
Board's decision. 

(c) Date of Decision. The date on which the Board votes to decide the 
appeal is the date of the decision for purposes of this chapter. 

(d) Citation prohibited. Letter Decisions may not be cited as precedent 
in any appeal or other proceeding before the Board. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New article 5 (sections 5450-5454) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5451. Summary Decisions. 

(a) Definition. A "Summary Decision" is a written decision that con- 
tains the findings of fact and conclusions of law that form the basis of the 
Board's decision on an appeal. The Summary Decision does not repre- 
sent or reflect the Board's decision on the appeal unless and until it is 
adopted by the Board. 

(b) Preparing the Summary Decision. The Appeals Division will pre- 
pare a Summary Decision when an appeal is submitted for decision under 
section 544 1 , or when the Board orders the preparation of a Summary De- 
cision. The Appeals Division must submit the Summary Decision to the 
Board Proceedings Division either upon completion or within any dead- 
line set by the Board. The Chief Counsel may extend the time period for 
submitting the Summary Decision upon a showing of reasonable cause 
and with the consent of the Board Chair. 

(c) Adoption; Date of Decision. When the appeals Division prepares 
a Summary Decision, the Decision will be submitted to the Board for 
adoption as a non-appearance matter and remains confidential until 
adopted by the Board. The date on which the Board votes to adopt the 
Summary Decision, or votes to decide the appeal without adopting the 
Summary Decision, is the date of the Board's decision for purposes of 
this chapter. 

(d) Citation prohibited. Summary Decisions may not be cited as prece- 
dent in any appeal or other proceeding before the Board. 

NoTfi: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5! 19045, 19047. 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 



History 
1. New secuon filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5452. Formal Opinions. 

(a) Definition. A "Formal Opinion" is a written decision that contains 
the findings of fact and conclusions of law that form the basis of the 
Board's decision on an appeal and which is intended to set precedent. The 
Formal Opinion does not represent or reflect the Board's decision on the 
appeal unless and until it is adopted by the Board. 

(b) Preparing the Formal Opinion. The Appeals Division will prepare 
a Formal Opinion when an appeal is submitted for decision under section 
5441 and the Appeals Division determines that a Formal Opinion might 
be appropriate, or when the Board orders the preparation of a P'onnal 
Opinion. The Appeals Division must submit the Formal Opinion to the 
Board Proceedings Division either upon completion or within any dead- 
line set by the Board. The Chief Counsel may extend the time period for 
submitting the Formal Opinion upon a showing of reasonable cause and 
with the consent of the Board Chair. 

(c) Nofice of Formal Opinion. When the Board orders the Appeals Di- 
vision to prepare a Formal Opinion, the Appeals Division will promptly 
send a written notice to the parties that contains the following: 

(1) A brief explanafion of any Board acUon taken on the appeal, in- 
cluding any decision on the outcome of the appeal and the order to pre- 
pare a Formal Opinion; 

(2) A statement that the time period for filing a Petition for Rehearing 
will not begin until the Board adopts the Formal Opinion, or until the 
Board otherwise decides the appeal without adopUng the Formal Opin- 
ion; and 

(3) If the appeal involves an unpaid liability that is subject to the accru- 
al of interest, a statement that interest will continue to accrue until the li- 
ability is paid in full. 

(d) Adoption; Date of Decision. When the Appeals Division prepares 
a Formal Opinion, the Opinion will be submitted to the Board for adop- 
tion as a non-appearance matter and remains confidential undl adopted 
by the Board. The date on which the Board votes to adopt the Formal 
Opinion, or votes to decide the appeal without adopting the Formal Opin- 
ion, is the date of the Board's decision for purposes of this chapter. 

(e) Reasons for Issuing a Formal Opinion. In determining whether a 
Formal Opinion might be appropriate, the following factors are consid- 
ered: 

(1) Whether the Opinion would establish a new rule of law, apply an 
existing rule to a set of facts significantly different from those stated in 
published opinions, or modify or repeal an exisfing rule; 

(2) Whether the Opinion would resolve or create an apparent conflict 
in the law; 

(3) Whether the Opinion would involve a legal issue of continuing 
public interest; and 

(4) Whether the Opinion would make a significant contribution to the 
law by reviewing either the development of a common law rule or the leg- 
islafive or judicial history of a provision of aconsfitufion, statute, or other 
written law. 

The list of factors in this subdivision is not intended to be exclusive. 
The Board and the Appeals Division may consider other relevant factors. 

(f) Citation permitted. Any Formal Opinion may be cited as precedent 
in any appeal or other proceeding before the Board, unless the Opinion 
has been depublished, overruled, or superseded. 

Note: Authority cited: Section 15606. Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324. 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5454. Frivolous Appeal Penalty. 

(a) Generally. If the Board determines that an appeal is frivolous oris 
maintained for the purpose of delay, the Board may impose a penalty, un- 
der Revenue and Taxadon Code secfion 1 97 1 4, on the appellant or appel- 
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lants that filed the appeal. The Board may impose a frivolous appeal pen- 
alty on its own or upon the recommendation of the Appeals Division. 

(b) Factors Considered. The following factors are considered in deter- 
mining whether, and in what amount, to impose a frivolous appeal penal- 
ty: 

(1) Whether the appellant is making arguments that the Board, in a 
Formal Opinion, or courts have rejected; 

(2) Whether the appellant is making the same arguments that the same 
appellant made in prior appeals; 

(3) Whether the appellant filed the appeal with the intent of delaying 
legitimate tax proceedings or the legitimate collection of tax owed; 

(4) Whether the appellant has a history of filing frivolous appeals or 
failing to comply with California's tax laws. 

The list of factors in this subdivision is not intended to be exclusive. 
The Board and the Appeals Division may consider other relevant factors. 
NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084. 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19.346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 6. 



Petitions for Rehearing and 
Rehearings 



§ 5460. Finality of Decision. 

(a) Finality. The Board's decision under article 5 of this chapter be- 
comes final 30 days from the date of the decision unless, within that 
30-day period, a party to the appeal files a Petition for Rehearing. 

(b) Finality Independent of Notice. The finality of the Board's deci- 
sion is not dependent upon the date of any notice of the decision. In addi- 
tion, the decision may become final even though Board Staff fails to send, 
or a party fails to receive, notice of the decision. 

(c) Number of Filings. The filing of a Petition for Rehearing by one 
party does not prevent the filing of a Petition for Rehearing by another 
party, provided that each Petition for Rehearing is filed on time. Howev- 
er, no party may file more than one Petition for Rehearing. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533. 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New article 6 (sections 5460-5465) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5461 . Petitions for Rehearing. 

(a) Definitions. For purposes of this article: 

( 1 ) The "Filing Party" is the party who files a Petition for Rehearing. 

(2) The "Non-Filing Party" is the party who does not file a Petition for 
Rehearing. 

(b) Time for Filing. A PetiUon for Rehearing is timely if it is mailed 
within the 30-day period described in section 5460, subdivision (a). The 
date of mailing is determined under section 5422, subdivision (c). 

(c) Format and Contents of the Petition for Rehearing. Every Petition 
for Rehearing must be in writing, must meet the formatting requirements 
of section 5430, subdivision (e), and must contain the following: 

( 1 ) The name or names of the party or parties filing the Petition for Re- 
hearing; 

(2) The address and telephone number of each party and, if applicable, 
each party's authorized representative; 

(3) Any portion of the amount at issue conceded by the party; 

(4) The signature of each party or the signature of an authorized repre- 
sentaUve made on behalf of each party filing the Petition for Rehearing; 
and 

(5) All the facts and legal authorities necessary to: 

(A) Identify an irregularity in the Board's proceedings that prevented 
the fair consideration of the appeal; 



(B) Identify an accident or surprise that occurred, which ordinary cau- 
tion could not have prevented; 

(C) Identify newly discovered, relevant evidence, which the Filing 
Party could not have reasonably discovered and provided prior to the 
Board's decision; or 

(D) Demonstrate there was insufficient evidence to justify the Board's 
decision or the decision is contrary to law. 

(d) Accepting or Rejecting the Petition for Rehearing. 

( 1 ) Upon receipt of a Petition for Rehearing, the Chief of Board Pro- 
ceedings must determine whether the Petition for Rehearing is timely. If 
any question arises as to the timelines of a Petition for Rehearing, the 
Chief of Board Proceedings will refer the Petition to the Chief Counsel. 

(2) If the Chief of Board Proceedings or the Chief Counsel determines 
that the Petition for Rehearing is timely, the Chief of Board Proceedings 
must accept the Petition for Rehearing. The Chief of Board Proceedings 
then will notify all parties in writing of the acceptance. The notice will 
explain each party's rights and obligations under this article. The Chief 
of Board Proceedings will provide one copy of the PetiUon for Rehearing 
and any suppoiting documents to the Non-Filing Party. 

(3 ) I f the Chief of Board Proceedings or the Chief Counsel determines 
that the Petition for Rehearing is not timely, the Chief of Board Proceed- 
ings must reject the Petition for Rehearing. The Chief of Board Proceed- 
ings then will notify all parties in writing of the rejection and the reasons 
therefor. 

(e) Perfecting the Petition for Rehearing. 

(1 ) The briefing and resolution of a Petition for Rehearing cannot be- 
gin until the Petition for Rehearing is perfected. A PetiUon for Rehearing 
is "perfected" if it contains substantially all of the information required 
by subdivision (c). A Petition for Rehearing is not perfected until it con- 
tains sufficient information to identify and contact each Filing Party or 
authorized representative, along with the signature of each Filing Party 
or authorized representative. 

(2) If a timely Petition for Rehearing is not perfected, the Chief of 
Board Proceedings will notify the Filing Party in writing of the need to 
perfect the Petition for Rehearing. That notice will explain what informa- 
tion is necessary to perfect the Petition for Rehearing. 

(A) The Filing Party must perfect the Petition for Rehearing not later 
than 30 days from the date of the notice. The Chief of Board Proceedings 
may extend the deadline for perfecting a Petition for Rehearing upon a 
showing of extreme hardship or upon written agreement by the parties. 
All parties will be notified in writing of any extension. 

(B) Perfecting the Petition for Rehearing is accomplished by submit- 
ting the information necessary to perfect the Petition for Rehearing to the 
Chief of Board Proceedings. 

(C) If the Filing Party fails to perfect the Petition for Rehearing within 
the 30-day period, or within any extension period granted by the Chief 
of Board Proceedings, the Petition for Rehearing will be rejected. All par- 
ties will be notified in writing of the rejection. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5462. Briefing on Petition for Rehearing. 

(a) Subdivisions (b)(3), (c), (d), (e), (f), and (g) of section 5430 apply 
to the administration of this section and to any documents filed under this 
section. When applied to this section, provisions of section 5430 must be 
interpreted within the context of this section. 

(b) Briefing Schedule. 

(1) Unless otherwise directed by Board Staff, the Filing Party will not 
be permitted to submit any additional briefing after the submission of a 
perfected Petition for Rehearing. 

(2) Not later than 30 days from the date on which the Chief of Board 
Proceedings acknowledges receipt of a perfected Petition for Rehearing, 
the Non-Filing Party may file a Reply to the Petition for Rehearing. 
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(3) If there is more than one Filing Party, then each party may file a 
Reply to each Petition for Rehearing under the requirements of paragraph 
(2). 

(c) Additional Briefing. This section does not prevent a request for 
additional briefing under section 5433. 

NOTH: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345. 19346 and 20645, Revenue and 
Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5463. Decisions on Petitions for Rehearing. 

(a) Definition. A "Decision on Petition for Rehearing" is a written de- 
cision that contains the findings of fact and conclusions of law that form 
the basis of the Board's decision to grant or deny a rehearing. The Deci- 
sion on Petition for Rehearing does not represent or reflect the Board's 
decision to grant or deny the rehearing unless and until it is adopted by 
the Board 

(b) Preparing the Decision on Petition for Rehearing. Upon the conclu- 
sion of briefing under section 5462, the Appeals Division will prepare a 
Decision on Petition for Rehearing. Upon completion, the Appeals Divi- 
sion will submit the Decision on Petition for Rehearing to the Chief of 
Board Proceedings. 

(c) Adoption; Date of Decision. The Decision on Petition for Rehear- 
ing will be submitted to the Board for adoption as a non-appearance mat- 
ter and remains confidential until adopted by the Board. 

( 1 ) If the Board grants a Petition for Rehearing, then the Board's deci- 
sion under article 5 of this chapter will be held in abeyance pending reso- 
lution of the rehearing. The Board, in its discretion, may limit the scope 
of the rehearing. 

(2) If the Board denies a Petition for Rehearing, then the Board's deci- 
sion to deny the petition becomes final 30 days from the date on which 
the Board voted to deny the rehearing. 

(d) Citation. Decisions on Petition for Rehearing may not be cited as 
precedent in any appeal or other proceeding before the Board, unless the 
Board adopts the Decision on Petition for Rehearing as a Formal Opin- 
ion. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Section 
657, Code ofCivil Procedure; and Sections 18533, 19043.5, 19045, 19047, 19048, 
19084, 19085, 19087, 19104, 19324, 19331, 19333, 19334, 19335, 19343, 19345, 
19346 and 20645, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5464. Briefing on Rehearing. 

(a) Section 5430, subdivisions (b)(3), (c), (d), (e), {f), and (g) apply to 
the administration of this section and to any documents filed under this 
section. When applied to this section, provisions of section 5430 must be 
interpreted within the context of this section. 

(b) Briefing Schedule; Single Petition Granted. If the Board grants a 
single Petition for Rehearing, the following briefing schedule applies: 

( 1 ) Filing Party ' s Opening Brief. The Filing Party may file an Opening 
Brief not later than 30 days from the date on which the Board voted to 
grant the Petition for Rehearing. 

(2) Non-Filing Party's Reply Brief. The Non-Filing Party may file a 
Reply Brief not later than 30 days from the date on which the Chief of 
Board Proceedings acknowledges receipt of the Filing Party's Opening 
Brief. 

(3) Filing Party's Reply Brief. The Filing Party may file a Reply Brief 
not later than 30 days from the date on which the Chief of Board Proceed- 
ings acknowledges receipt of the Non-Filing Party's Reply Brief. 

(c) Briefing Schedule; Multiple Petitions Granted. If there is more than 
one Filing Party and the Board grants more than one Petition for Rehear- 
ing, the following briefing schedule applies: 

( 1 ) Opening Briefs. Each party may file an Opening Brief not later than 
30 days from the date on which the Board voted to grant the Petitions for 
Rehearing. 



(2) Reply Briefs. Each party may file a Reply Brief not later than 30 
days from the date on which the Chief of Board Proceedings acknowl- 
edges receipt of the last brief filed pursuant to paragraph ( 1 ). 

(d) Additional Briefing. This section does not prevent a request for 
additional briefing under section 5435. 

(e) Alternate Briefing Schedule on Rehearing. Notwithstanding subdi- 
visions (b) and (c), the Board may order any briefing schedule that it 
deems appropriate. 

NotE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104. 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19.346 and 20645. Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5465. Decision on Rehearing. 

(a) Hearing and Decision. At the conclusion of briefing under section 
5464, the provisions of articles 4 and 5 of this chapter will apply, except 
that any reference to a "decision" or "opinion" is deemed a reference to 
a decision or opinion on rehearing, and any reference to the briefing 
schedule is deemed a reference to the briefing schedule under section 
5464. 

(b) Finality of Decision. The Board's decision on rehearing is the 
Board's decision on the appeal and becomes final 30 days from the date 
of the decision. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
18533, 19043.5, 19045, 19047, 19048, 19084, 19085, 19087, 19104, 19324, 
19331, 19333, 19334, 19335, 19343, 19345, 19346 and 20645, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

Chapter 5. General Board Hearing 
Procedures 



Article 1. 



Application of Chapter and 
Definitions 



§ 5510. General Application of Chapter 5. 

(a) This chapter applies to Board hearings under any of the following 
laws: 

( 1 ) Administradon of Franchise and Income Tax Laws 
Revenue and Taxation Code sections 18401-19802 

(2) Alcoholic Beverage Tax Law 
California Consfitution, article XX, section 22; 
Revenue and Taxation Code sections 32001-32557 

(3) California Tire Fee 

Public Resources Code sections 42860-42895; 
Revenue and Taxation Code sections 55001-55381 

(4) Childhood Lead Poisoning Prevendon Fee 
Health and Safety Code secdons 105275-105310; 
Revenue and Taxadon Code secdons 43001^3651 

(5) Cigarette and Tobacco Products Tax Law 
California Constitudon, article XIIIB, secdon 12; 
Health and Safety Code secdons 104555-104558; 
Revenue and Taxation Code secdons 30001-30482 

(6) Diesel Fuel Tax Law 

Revenue and Taxadon Code secdons 9401-9433 and 60001-60708 

(7) Emergency Telephone Users Surcharge Law 
Revenue and Taxadon Code secdons 41001-41 176 

(8) Energy Resources Surcharge Lav/ 

Revenue and Taxadon Code sections 40001-40216 

(9) Hazardous Substances Tax Law 

Revenue and Taxadon Code secdons 43001-43651 

(10) Integrated Waste Management Fee Law 

Public Resources Code secdons 40000-40201, 44001-44006, and 
48000-48008; 
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Revenue and Taxation Code sections 45001-45984 

(11) Marine Invasive Species Fee Collection Law 
Public Resources Code sections 71200-71271; 

Revenue and Taxation Code sections 44000-44008, 55001-55381 

(12) Motor Vehicle Fuel Tax Law 

California Constitution, article XIX, sections 1-9; 
Revenue and Taxation Code sections 7301-8526 

(13) Natural Gas Surcharge Law 
Public Utilities Code sections 890-900; 
Revenue and Taxation Code sections 55001-55381 

( 14) Occupational Lead Poisoning Prevention Fee 
Health and Safety Code sections 105175-105197; 
Revenue and Taxation Code sections 43001-43651 

(15) Oil Spill Response, Prevention, and Administration Fees Law 
Government Code sections 8670.1-8670.51.1 

Revenue and Taxation Code sections 46001-46751 

(16) Private Railroad Car Tax 

California Constitution, article XIII, section 19; 
Revenue and Taxation Code sections 1 1201-1 1702 

(17) Publicly Owned Property 

California Constitution, article XIII, section 1 1(g); 
Revenue and Taxation Code sections 1840 and 1841 

(18) Sales and Use Tax Law, Bradley-Burns Uniform Sales and Use 
Tax Law, and Transactions and Use Tax Law 

Revenue and Taxation Code sections 6001-7176, 7200-7226, and 
7251-7279.6, respectively 

(19) Senior Citizens Homeowners and Renters Property Tax Assis- 
tance Law 

Revenue and Taxation Code sections 20501-20646 

(20) State-Assessed Property 

California Constitution, article XIII, section 1 9; 
Revenue and Taxation Code sections 721-868, 4876-4880, 
501 1-5014 

(21) Tax on Insurers Law 

California Constitution, article XIII, section 28; 
Revenue and Taxation Code sections 12001-13170 

(22) Timber Yield Tax 

Revenue and Taxation Code sections 423.5, 431-437, 38101-38908 

(23) Underground Storage Tank Maintenance Fee 
Health and Safety Code sections 25280-25299.99.3 
Revenue and Taxation Code sections 50101-50162 

(24) Use Fuel Tax 

Revenue and Taxation Code sections 8601-9433 

(25) Welfare Exemption 

California Constitution, article XIII, section 4(b); 
Revenue and Taxation Code sections 214-214.15, 254.5-254.6, 
270-272 

(b) This chapter sets forth rules of general application for all Board 
hearings conducted under the laws listed in subdivision (a) of this sec- 
tion. Where the procedure for a specific law differs from the general rule, 
the more specific procedure will be provided or cross-referenced. 

(c) The rules and procedures in chapter 4 (commencing with section 
5410) apply to appeals from the actions of the Franchise Tax Board. To 
the extent that provisions in this chapter conflict with chapter 4, the provi- 
sions of chapter 4 control. 

(d) To the extent that provisions in this chapter conflict with the In- 
ternational Fuel Tax Agreement, the provisions of the International Fuel 
Tax Agreement control. 

NOTE: Authority cited: Article XIII, Section 1 1 , California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Article XIII, Section 
11, California Constitution; Sections 15606 and 15640, Government Code; and 
Sections 251, 1840, 7051, 8251, 9251, 11651, 13170, 30451, 32451, 38701, 
40171, 41128, 43501, 45851, 46601, 50152, 55301 and 60601, Revenue and 
Taxation Code. 



History 

1. New chapter 5 (articles 1-7), article 1 (sections 5510-5512) and section filed 
1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§5511. Definitions. 

The following definitions apply to this chapter, and also apply to chap- 
ters 2, 3, and 4 of this division as provided therein: 

(a) "Appeals Division" means the Appeals Division of the Board of 
Equalization's Legal Department. "Appeals Staff means an employee 
or employees of the Stale Board of Equalization assigned to the Appeals 
Division of the Legal Department. 

(b) "Board" means the Board Members of the State Board of Equaliza- 
tion meeting or acting as a body, or the agency created by article XIII, 
section 9, of the California Constitution, as the context indicates. 

(c) "Board Chair" or "Chair" means the Chairperson of the State Board 
of Equalization, whom the Board may choose from time to time. 

(d) "Board Member" means an individual Member of the State Board 
of Equalization. "Board Member" includes a deputy appointed by the 
Controller pursuant to Government Code section 7.6 or 7.9 (as inter- 
preted by the Attorney General), when the deputy is perforining the Con- 
troller's statutory duties on the Board. 

(e) "Board Proceedings Division" means the Board Proceedings Divi- 
sion of the State Board of Equalization. "Board Proceedings Staff 
means an employee or employees of the Board Proceedings Division. 

(f) "Board Staff means an employee or employees of the State Board 
of Equalization. "Board Member's Staff refers to Board Staff assigned 
to the office of a Board Member. 

(g) "Brief means a written document that contains an argument sup- 
porting a party's position, including arguments on how laws or regula- 
tions apply to the facts presented in a party ' s matter. Notwithstanding this 
definition, affidavits and declarations submitted by parties, and docu- 
ments produced by the Appeals Division, including, but not limited to, 
hearing summaries and final action recommendations, are not briefs. 

(h) "Chief Counsel" means the Chief Counsel of the State Board of 
Equalization and any person to whom the Chief Counsel may delegate 
his or her official duties from time to time. 

(i) "Claimant" means a taxpayer whose matter involves the denial of 
a claim under any of the laws listed in section 55 1 0. The term "claimant" 
includes a taxpayer's authorized representative, where appropriate. 

(j) "Chief of Board Proceedings" means the Chief of the Board Pro- 
ceedings Division and any person to whom the Chief of Board Proceed- 
ings may delegate his or her official duties from time to time. The Chief 
of Board Proceedings acts as the Clerk of the Board and establishes 
policy for the management of the matters to be heard by the Board, in- 
cluding but not limited to scheduling, issuance of notices, preparation of 
minutes, and the review and monitoring of documents. 

(k) "Delivery Service" means a trade or business, if such trade or busi- 
ness delivers documents in the ordinary course of its business, makes its 
delivery services available to the general public, and records electroni- 
cally to its data base, kept in the regular course of its business, or marks 
on the cover in which any item is delivered, the date on which such item 
was received by the trade or business for delivery. 

(/) "Department" means the Property and Special Taxes Department 
of the Board of Equalization, Sales and Use Tax Department of the Board 
of Equalization, Energy Commission, Department of Fish and Game, 
Franchise Tax Board, Department of Health Services, Department of In- 
surance, Integrated Waste Management Board, Public Utilities Commis- 
sion, Department of Toxic Substances Control and Water Resources 
Control Board, where appropriate. 

(m) "Deputy Director" means the Deputy Director of the State Board 
of Equalization's Sales and Use Tax Department or Property and Special 
Taxes Department and any person to whom the Deputy Director dele- 
gates his or her official duties from time to time. 
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(n) "Executive Director" means the Executive Director of the State 
Board of Equalization and any person to whom the Executive Director 
may delegate his or her official duties from time to time. 

(0) "Extreme hardship" means that a person exercising ordinary care 
is unable to t)r restricted from complying with a provision of this division 
due to extraordinary circumstances beyond the person's control. 

(p) "Hearing" means a taxpayer's opportunity to appear before the 
Board during a Board meeting and present oral arguments regarding is- 
sues of fact and law relevant to the taxpayer's matter. 

(q) "Hearing Summary" is an objective, written document intended to 
assist the Board in its consideration of and decision on a matter for which 
an oral hearing has been requested. 

(r) "Matter" means; 

( 1 ) Any petition, including, but not limited to, a petition for redeter- 
mination, petition for reassessment, petition for reconsideration of suc- 
cessor liability, petition for review of local tax reallocation inquiries, or 
petition for review of district tax redistribution inquiries; 

(2) Claim, including a claim for refund; 

(3) Appeal from an action of the Franchise Tax Board and related pro- 
ceedings provided under chapter 4; 

(4) Application for administrative hearing; 

(5) Petition for rehearing; and 

(6) Any other item scheduled for a Board hearing in any program listed 
in section 55 10, including, but not limited to, requests for relief of taxes, 
interest, or penalties. 

(s) "Party" means the taxpayer and the Department as defined in this 
section. 

( 1 ) In any matter where an agency has requested an oral hearing in ac- 
cordance with chapter 2 and the taxpayer has not requested an oral hear- 
ing, the agency requesting the oral hearing shall be the Department for 
purposes of this chapter, and neither the Property and Special Taxes De- 
partment nor the Appeals Division shall be the Department. 

(2) For purposes of claims or inquiries regarding the incorrect or non- 
distribution of local or district taxes, the term "party" means those per- 
sons defined as parties in California Code of Regulations, title 18, section 
1807 or 1828. 

(t) "Person" shall have the same definition as that used in Revenue and 
Taxation Code secdon 19. 

(u) "Reasonable cause" means such circumstances as would prevent 
an ordinarily prudent and competent person exercising ordinary care and 
diligence from complying with a provision of this division. 

(v) "Tax" means any tax, fee, surcharge, assessment, appraisal review, 
or exemption program administered by the Board or another agency and 
which is the subject of a matter before the Board. 

( w) "Taxpayer" means an individual or business entity that is a taxpay- 
er, feepayer, surcharge payer, appellant, petitioner, claimant, or any other 
person who has a liability, assessment, or other matter for Board hearing 
such as an appeal from the actions of the Franchise Tax Board, or who 
is a person directly interested in any matter before the Board under any 
of the programs listed in section 55 10. A taxpayer is not a party to a claim 
or inquiry regarding the incorrect or non-distribudon of local or district 
taxes except as provided in California Code of Regulations, title 1 8, sec- 
don 1 807 or 1 828. The term "taxpayer" also includes, where appropriate, 
the taxpayer's authorized representadve. 

(x) "Section" means a secdon of dde 1 8 of the California Code of Reg- 
ulations, unless otherwise specified. 

NOTI-: Authority cited: Article XIII, Section 1 1, California Consdtution; Sections 
15606 and 15640, Government Code; and secdons 251, 1840, 7051, 8251, 9251, 
11651.13170,30451,32451.38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. References: Article XIIL Secdon 
17, Calii'omia Constitution; Secdons 15606 and 15640, Government Code; and 
Sections 20, 254.5, 254.6, 742. 748. 1840, 5107, 5148, 6074, 6456. 6538. 6538.5, 
6562, 6592. 6593. 6593.5. 6596. 6901, 6902. 6906, 6981, 7209, 7223, 7657, 
7657.1.7658,7658.1,7700,7700.5,7711,8126,8128,8191,8828,8828.5,8852, 
8877.8878.8878.1.8879.9151,9152.9196,12429,12636,12637,12951,12977, 
12978. 12981, 18533. 19047, 19085. 19104. 19333, 19345,20645,30175,30176, 
30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 30243.5, 30262, 30282, 30283, 
30283.5, 30284, 30361, 30362. 30365, 30421, 32255, 32256, 32256.5, 32257, 
32302, 32312, 32313, 32401. 32402. 32402.1, 32404, 32407, 32440, 38433, 



38435, 38443, 38452, 38453, 38454, 38455, 38601, 38602, 38605, 38631, 4()()93. 
40102. 40103. 40103.5. 40104. 40111, 40112. 40115, 40121. 41087. 41096. 
41097. 41097.5. 41098. 41100, 41101, 41104, 41107, 43157, 43158. 4315H.5. 
43159. 43303, 43351, 43352, 43451, 43452, 43454, 43491, 45155. 45156. 
45156.5. 45157. 45303. 45352. 45353. 45651. 45652. 45654. 45801. 46156. 
46157, 46157.5, 46158, 46302, 46303. 46353. 46501. 46502, 46505. 46551. 
50112.2, 50112.3, 50112.4, 50112.5. 50116, 50120.2. 50120.3, .50139. .50140. 
50142. 50151. 55044. 55045. 55046. 55046.5. 55083. 55102. 55103. .55221. 
55222. 55224. 55281 . 60209, 60210, 602 II , 60212, 60332, 60333. 60352. 60501 . 
60502, 60506, 60507, 60521, 60522 and 60581, Revenue and Taxation Code. 

HlSTOR\' 

I. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§5512. Construction. 

The following provisions of this division must be construed and ap- 
plied in accordance with the following terminology: 

(a) "Must" is mandatory. 

(b) "May" is permissive. 

(c) "May not" means not permitted to. 

(d) "Will" expresses a future condngency or predicts an action in the 
ordinary course of events, but does not signify a mandatory duty. 

(e) "Should" expresses a preference or a nonbinding recommendation. 
NOTE: Authority cited: Article XIII. Section 1 1. California Constitution: Sections 
15606 and 15640. Government Code; Sections 251. 1840. 7051. 8251, 9251. 
11651,13170.30451.32451.38701,40171.41128.43501.45851.46601.50152. 
55301 and 60601. Revenue and Taxation Code. Reference: Article XIII. Section 

II. California Constitution; Sections 15606 and 15640, Government Code; and 
Sections 251, 1840, 7051, 8251, 9251, 11651, 13170, 30451, 32451, 38701, 
40171, 41128, 43501, 45851, 46601, 50152, 55301 and 60601, Revenue and 
Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

Article 2. Requirements for Scheduling 
Board Meetings and Hearings 



Subarticie 1. Meeting Calendars 

§ 5521 . Monthly Board Meetings. 

(a) Monthly Meetings. The Board holds monthly Board meetings. 
Board meedngs are conducted in Sacramento and at other locadons with- 
in the state for the convenience of taxpayers and their representadves re- 
siding outside the Sacramento area. 

(b) Addidonal Meedngs. At the discretion of the Board Chair, addi- 
tional meedngs may be conducted at such times and places as needed 
within the state. 

(c) Teleconference Board Meetings. When circumstances require, the 
Board may hold meetings via teleconference as provided in Government 
Code section 11123. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Secdons 15609 and 
15610. Government Code. 

History 

1. New article 2 (subchapters 1-3). subchapter 1 (sections 5521-5521.5) and sec- 
don filed 1-7-2008; operadve 2-6-2008 (Register 2008. No. 2). 

2. Editorial change renaming subchapter 1 to subarticie 1 (Register 2008. No. 13). 

§ 5521.5. Adoption of Board Meeting Calendar. 

(a) The Board generally adopts a meeting calendar for the following 
calendar year, but may adopt a meeting calendar for any appropriate peri- 
od. 

(b) Within 15 days of adoption, the meeting calendar will be available 
for viewing by the public on the Board's website at www.boe.ca.gov . 

(c) The Chief of Board Proceedings may cancel a portion of a Board 
meeting listed on a previously adopted meeting calendar after giving no- 
tice to the Board Chair. A majority vote of the Board may cancel or 
change a meeting date or location identified on a previously adopted 
meeting calendar. Board Proceedings Staff must promptly amend the 
publicly available meeting calendar to reflect any changes made pursuant 
to this subdivision. 
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NOTE: Authority cited: Article XIII, Section 1 1 , California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251. 1840. 7051. 8251, 9251, 
11651. 13170.30451.32451.38701,40171.41128.4.1.501,45851,46601,50152, 
55301 and 60601. Revenue and Taxation Code. Reference: Section 15609 and 
15610, Government Code. 

Hl.STORY 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Subarticle 2. Requesting and Scheduling 
an Oral Hearing 

§ 5522. Right to Request an Oral Hearing. 

(a) Every taxpayer may file a written request for an oral liearing before 
the Board regarding any matter subjeet to the provisions of this chapter. 

(b) Written requests for an oral hearing must be granted where the 
Board is required to grant an oral hearing on the taxpayer's matter by a 
statute or regulation, and will be liberally granted with regard to discre- 
tionary matters, unless an oral hearing is being requested for the primary 
purpose of delay or the taxpayer's position is frivolous or groundless. 

(c) Business and Special Taxes: A written request for an oral hearing 
must be filed no later than 30 days after the date the Appeals Division is- 
sues its Decision and Recommendation pursuant to chapter 2 of this divi- 
sion. 

(d) Property Taxes: A written request for an oral hearing must be in- 
cluded in the taxpayer's petition or application pursuant to chapter 3 of 
this division. 

(e) Appeals from Actions of the Franchise Tax Board: A written re- 
quest for an oral hearing before the Board must be filed in accordance 
with section 5440 of chapter 4 of this division. 

(f) The Board may hold an oral hearing to discuss any matter whether 
or not an oral hearing has been timely requested in accordance with sub- 
divisions (c), (d), and (e). 

Note: Authority cited: Article XIII, Section 1 1 , California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43.501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606, 
15640, Government Code; Sections 254.5, 254.6, 742, 748, 1840, 5148, 6074, 
6456, 6538, 6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 6981, 
7209, 7223, 7657, 7657.1, 7658, 7658.1, 7700, 7700.5. 7711, 8126, 8128, 8191, 
8828, 8828.5, 8852, 8877, 8878, 8878.1, 8879, 9151, 9152, 9196, 12429, 12636, 
12637. 12951, 12977, 12978, 12981, 18533. 19047, 19085, 19104, 19333, 19345, 
20645.30175,30176,30176.1,30176.2,30177,30178.30178.1.30243,30243.5, 
30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 30365, 30421, 32255, 
32256, 322.56.5, 32257, 32302, 32312, 32313, 32401. 32402, 32402.1, 32404, 
32407. 32440, 38433, 38435, 38443. 38452, 38453, 38454, 38455, 38601, 38602, 
38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 40115. 
40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 41107, 
43157. 43158, 43158.5, 43159, 43303, 43351, 433.52, 43451, 43452, 434.54, 
4.3491, 45155, 45156, 45156.5, 45157, 45303, 45.352, 45.353, 45651, 456.52, 
4.5654, 45801, 46156. 46157, 46157.5. 46158, 46.302, 46303, 463.53, 46.501, 
46.502, 46505, 46551, 50112.2, 50112.3, 50112.4, .50112.5, 50116, 50120.2, 
50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046, 55046.5, 55083, 
55102, 55103, 5.5221, 55222, 5.5224, 55281, 60209, 60210, 6021 1. 60212, 60332, 
60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, Revenue 
and Taxation Code. 

History 

1. New subchapter 2 (sections 5522-5522.8) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 2 to subarticle 2 (Register 2008, No. 13). 

§ 5522.2. Acknowledgement of Request for Oral Hearing. 

(a) If Board Staff receives a written request for an oral hearing or con- 
firmation that a previously requested hearing is still desired, the Board 
Proceedings Division must issue a letter acknowledging the request. The 
acknowledgment letter will indicate whether an oral hearing before the 
Board has been granted, and, if granted, will also provide the location 
where the oral hearing will be scheduled. 

(b) Taxpayers must submit requests to change the location where an 
oral hearing is scheduled to the Board Proceedings Division upon receipt 
of the acknowledgement letter. Upon receipt of a request to change loca- 
tion, the Chief of Board Proceedings will review the request, prepare a 



recommendation, and submit the request and recommendation to the 
Board Chair for decision. 

NOTE: Authority cited: Article XIII, Section 1 1. California Constitution; Sections 
15606 and 15640. Government Code; and Sections 251, 1840, 7051, 8251. 9251, 
11651. 13170. 30451. 32451. 38701. 40171. 41 128, 4.3501, 45851. 46601.. 50152. 
55301 and 60601. Revenue and Taxation Code. Reference: Sections 15606 and 
15640, Government Code; and Sections 2.54.5, 254.6, 742, 748, 1840, 5148, 6074, 
6456, 6538. 6538.5. 6562, 6592, 6593, 6593.5. 6596, 6901, 6902. 6906. 6981. 
7209. 7223. 76.57, 76.57.1, 7658, 7658.1, 7700, 7700.5. 771 1. 8126, 8128, 8191, 
8828. 8828.5. 88.52, 8877, 8878. 8878.1. 8879. 9151, 9152, 9196. 12429. 126.36, 
126.37, 12951, 12977, 12978, 12981, 18.533, 19047, 19085, 19104. 19333, 19.345, 
20645, .30175, .30176. .30176.1. 30176.2, .30177, 30178. 30178.1.. 30243. -30243. 5. 
30262. .30282, 30283, 30283.5, 30284, 30361. 30.362, 30365. 30421, 32255, 

322.56, 322.56.5, 32257, 32.302, .32312, 32313, 32401, 32402, .32402.1, 32404, 
32407. 32440. 38433, 38435, 38443, 38452, 38453. 38454, 38455. 38601, 38602, 
38605. 38631, 40093, 40102. 40103, 40103.5, 40104, 40111. 40112, 40115, 
40121, 41087. 41096. 41097, 41097.5, 41098, 41100, 41101, 41104, 41107, 

431.57, 43158, 43158.5, 431.59. 43303, 4.3351, 43352, 4.3451, 4.34.52, 4.34.54, 
4.3491, 45155, 45156, 451.56.5. 451.57, 45303, 4.5352, 45353, 4.5651, 4.5652, 
4.56-54, 45801. 46156, 46157. 46157.5, 46158, 46302, 46303, 4635.3, 46501, 
46502, 46505, 46551, .50112.2, 50112.3, 50112.4, 50112.5, 50116. 50120.2. 
-50120.3. -50139, -50140, -50142, -50151, -5-5044, 5-5045, 5-5046, -5-5046.5, 5-5083, 
55 1 02, 55 1 03, 5522 1 . 55222, 55224, 55281 , 60209, 602 10. 602 1 1 . 602 1 2. 60332, 
60333, 60352, 60501, 60-502, 60506, 60507, 60521, 60522 and 60581, Revenue 
and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5522.4. Consolidation for Hearing or Decision. 

(a) Multiple matters may be consolidated for hearing or decision if the 
facts and issues are similar and no substantial right of any party will be 
prejudiced. 

(b) The Board Members, Appeals Staff, or any party may request a 
consolidation, or object to a consolidation of, matters for hearing or deci- 
sion. 

(c) Requests for and objections to the consolidation of matters for 
hearing or decision must be submitted in writing to the Board Proceed- 
ings Division and to all parties to the matters at issue. 

(1) A request for consolidation should establish that the relevant facts 
and issues in each inatter to be heard or decided are similar, and that no 
substantial right of any party would be prejudiced by consolidation. 

(2) An objection to the consolidation of matters to be heard or decided 
should establish that consolidation would have an adverse affect on a 
substantial right of the objecting party. 

(d) If the Chief Counsel determines that consolidation would not 
prejudice a substantial right of any party, or all of the parties to such mat- 
ters agree to consolidation, the Chief of Board Proceedings will consoli- 
date such matters and notify all of the parties. If the Chief Counsel deter- 
mines that consoHdation would have an adverse effect on a substantial 
right of any party, the matters may not be consolidated regardless of the 
parties' consent. 

(e) Any party may file an objection to consolidation not later than 1 5 
days from the date the Chief of Board Proceedings issues the notice de- 
scribed in subdivision (d). Upon receipt of an objection, the matters must 
be deconsolidated unless the Chief Counsel determines that the objection 
is frivolous or deconsolidation would result in the misuse of administra- 
tive resources. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651, 13170, 30451,. 32451, 38701, 40171, 41 128, 4-3501, 45851, 46601, -50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
L5640, Government Code; and Sections 254.5, 2-54.6, 742, 748, 1840, 5148, 6074, 
6456. 6538, 6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906. 6981, 
7209, 7223, 7657, 76-57.1, 7658, 7658.1, 7700, 7700.5, 7711, 8126, 8128, 8191, 
8828, 8828.5, 8852, 8877, 8878, 8878.1, 8879, 9151, 9152, 9196, 12429, 12636, 
12637, 12951, 12977, 12978, 12981, 18-533, 19047, 19085, 19104, 19333, 19-345, 
20645, 30175, .30176, .30176.1, 30176.2, 30177, 30178, 30178.1, 3024.3, 30243.5, 
30262, -30282, 30283, 30283.5, 30284, 30361, 30-362, 30365, 30421, 32255, 
32256, 322-56.5, 322-57, 32302, 32312, 32313, 32401, 32402, 32402.1, 32404, 
32407, 32440, 38433, 38435, 38443, 38452, 38453, 384-54, 38455, 38601, 38602, 
38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 40115, 
40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 41107, 
43157, 43158, 43158.5, 431-59, 43303, 43351, 43352, 43451, 43452, 4-3454, 
43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 45652, 
456-54, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 46501, 
46502, 46505, 46551, 50112.2, 50112.3, -50112.4, 50112.5, 50116, -50120.2, 
50120.3, 50139, 50140, 50142, 50151, 5-5044, 55045, 55046, 55046.5, 55083, 
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^5102, 55103. 55221, 55222, 55224, 55281.60209, 60210, 6021 1, 60212. 60332, 
60333, 60352. 60501, 60502, 60506, 60507, 60521, 60522 and 60581, Revenue 
and Taxation Code. 

History 
1. New section filed 1--7- 2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5522.6. Notice of Board Hearing and Response. 

(a) General Procedure. 

( 1 ) Except as provided in paragraph (2) of this subdivision. Board Pro- 
ceedings Staff must mail a Notice of Board Hearing along with a Re- 
sponse to Notice of Board Hearing to each party and each party's autho- 
rized representative at least 75 days in advance of the parties" scheduled 
hearing date. 

(2) With regard to State Assessee and Private Railroad Car Matters, 
Board Proceedings Staff must mail a Notice of Board Hearing along with 
a Response to Notice of Board Hearing to each party and each party ' s au- 
thorized representative at least 45 days in advance of the parties" sched- 
uled hearing date. 

(b) Notice of Board Hearing. The notice must contain the following 
information: 

( 1 ) The name, address, and case identification number of the taxpayer; 

(2) The session, date, and location of the hearing; 

(3) The due date of the Response to Notice of Board Hearing; 

(4) The Board Proceedings Division's contact name, email address, 
mailing address, telephone number, and fax number; and 

(5) The date the Notice of Board Hearing was mailed. 

(c) Response to Notice of Board Hearing. Each party or each party" s 
authorized representative must return the Response to Notice of Board 
Hearing no later than 15 days from the date the Notice of Board Hearing 
was mailed. Each party or party" s authorized representative must re- 
spond to the Notice of Board Hearing by indicating that: 

(1) The party or party's authorized representatives will appear at the 
hearing at the time and place noted; 

(2) The party waives the opportunity to appear and be represented at 
the hearing and requests the Board to decide the matter on the basis of the 
written record on file and without an oral hearing; or 

(3) The party withdraws the party's request for a hearing. 

A party or party's representative may also include a request for an in- 
terpreter in the Response to Notice of Board Hearing. Persons participat- 
ing in Board meetings who speak a language other than English and re- 
quire an interpreter are endtled to an interpreter at no charge. 

(d) Waiver of Notice. The 75-day and 45-day notice periods may be 
waived upon agreement among all parties and the Chief Counsel. If the 
75-day or 45-day notice period is waived, the Chief of Board Proceed- 
ings will modify any briefing schedule as appropriate. 

(e) Failure to Respond to Notice of Board Hearing. 

( 1 ) If the party or parties who requested an oral hearing all fail to return 
the Response to Notice of Board Hearing by the deadline stated in the No- 
tice of Board Hearing, the matter will be submitted to the Board for deci- 
sion on the basis of the written record on file without an oral hearing. 

(2) Board Proceedings Staff will notify the taxpayer, and any state 
agency that is a party to a matter in writing that the matter has been re- 
moved from the oral hearing calendar and placed on a consent calendar 
for Board decision. 

(3) Prior to a Board decision, the Chief Counsel, in his or her discre- 
tion, may make exceptions to return the matter to the oral hearing calen- 
dar upon a showing of reasonable cause. 

(4) If the Chief Counsel makes an exception, the Board Proceedings 
Division must promptly provide notice to all the parties to such matter. 
NOTI-; Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
1 5640, Government Code; and Sections 254.5, 254.6, 742, 748, 1 840, 5 148, 6074, 
6456, 6538, 6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 6981, 
7209. 7223, 76.57, 7657.1, 7658, 7658.1, 7700, 7700.5, 7711, 8126, 8128, 8191, 
8828, 8828.5, 8852, 8877, 8878, 8878.1, 8879, 9I5I, 9152, 9196, 12429, 12636, 
12637, 12951, 12977, 12978, 12981, 18533, 19047, 19085, 19104, 19333. 19345, 
20645, 30175, 30176, 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 30243.5, 



30262, 30282, 30283. 30283.5, 30284, 30361, 30362, 30365. 30421, 32255, 
32256, 32256.5, 32257. 32.302, .32312, 32313, 32401, 32402, .32402.1. 32404. 
32407, 32440, 38433, 38435, 38443, 38452. 38453, 38454, 38455, 38601 , 38602. 
38605, 38631. 40093, 40102, 40103, 40103.5, 40104. 40111. 40112. 40115. 
40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104. 41107. 
43157, 43158, 43158.5, 43159, 4.3303, 4.3351, 4.3352, 4.3451, 4.34.52. 4.^454. 
43491, 45155, 451,56. 45156.5, 45157, 45303, 45352, 4.5353, 4.5651, 456.52, 
4.5654, 45801. 46156, 46157, 46L57..S, 46158. 46302. 46303, 46353. 46501. 
46502. 46.505, 46551, .50112.2, 50112.3, 50112.4, 50112.5, .50116, 50120.2, 
.50120.3. 501-39, .50140, 50142, .50151. .5.5044, 55045. 5.5046, .55046.5, 5.5083, 
.55102, 55103, 55221, 55222, 5.5224, 55281, 60209, 60210, 6021 1, 60212. 603.32, 
60333, 60352, 60501, 60502, 60506. 60507, 60521, 60522 and 60581, Re\enue 
and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5522.8. Dismissal, Deferral, and Postponement. 

(a) Dismissal. The Chief of Board Proceedings will dismiss a matter 
under any of the following circumstances: 

(1) The taxpayer or the taxpayer's authorized representative submits 
a written, signed request for dismissal; 

(2) The Department submits a written concession of the entire amount 
of the deficiency, refund, or claim at issue; or 

(3) The parties submit a written stipulation, signed by all the parties, 
in which all parties agree to dismissal. 

(b) Deferral or Postponement of Hearing or Briefing. A Board Mem- 
ber. Appeals Staff, or any party to a matter may request that a hearing or 
the due date of any brief be deferred or postponed for reasonable cause. 
Requests for deferral or postponement must be submitted to the Chief of 
Board Proceedings. 

( 1 ) Deferral or Postponement for Short Periods of Time. The Chief of 
Board Proceedings may grant a deferral or postponement for a period of 
90 days or less in his or her sole discretion, or for a period of more than 
90 days with the consent of the Chief Counsel in any of the following cir- 
cumstances: 

(A) A party or a representative of a party cannot appear at a hearing 
or meet a briefing deadline due to the illness of that person or a member 
of that person's immediate family; 

(B) A party or a representative of a party cannot appear at a hearing or 
meet a briefing deadline due to an unavoidable scheduling conflict; 

(C) A party has obtained a new representative who requires additional 
time to become familiar with the case; 

(D) The Chief of Board Proceedings has been informed that all parties 
desire a deferral or postponement; 

(E) The Chief of Board Proceedings has been informed by the Fran- 
chise Tax Board that the matter is being reviewed for possible settlement 
consideration; or 

(F) Any other facts or circumstances determined by the Chief of Board 
Proceedings and the Chief Counsel to constitute reasonable cause. 

(2) Deferral or Postponement for Formal Settlement Negotiations. The 
Chief of Board Proceedings may, in his or her discretion, grant a deferral 
or postponement for an initial period of up to nine months, and thereafter, 
for addiUonal periods of time in 160 day increments, if the parties to the 
matter have entered into formal settlement negotiations. 

(3) Deferral or Postponement for Other Actions. The Chief Counsel 
may, in his or her discretion, grant a deferral or postponement for a deter- 
mined period of time due to the following circumstances: 

(A) The Chief Counsel determines that related civil or criminal litiga- 
tion is pending in state or federal court, the outcome of which is likely to 
have a bearing on the matter being deferred or postponed. 

(B) The Chief Counsel determines that unrelated civil or criminal liti- 
gation pending in federal or state court contains similar issues to those 
claimed by parties to a matter and that the outcome of the unrelated litiga- 
tion is likely to have a bearing on the matter being deferred or postponed. 

(4) Deferral or Postponement for Bankruptcy Action. The Chief of 
Board Proceedings shall postpone a matter that is subject to chapter 4 of 
this division upon receiving notice that the taxpayer is a debtor in a bank- 
ruptcy proceeding. The Chief of Board Proceedings shall notify the 
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Board and the parties that the matter is postponed until the taxpayer's 
bankruptcy is concluded. 

(5) The Chief Counsel may. with the consent of the Board Chair, grant 
a deferral or postponement for any reason. 

(c) Additional Deferrals or Postponements. After the initial deferral or 
postponement period, the Chief Counsel may grant additional deferrals 
and postponements that are not described in subdivisions (a) and (b) of 
this section upon a showing of extreme hardship and only with the con- 
sent of the Board Chair. 

(d) The Chief of Board Proceedings must provide written notification 
to the parties if a deferral or postponement has been granted. 

NOTE: Authority cited: Article XllI, Section 11, CalifoniiaConstitution; Sections 
15606 and 15640. Government Code; and Sections 251. 1840, 7051, 8251. 9251. 
11651.13170,30451.32451.38701.40171.41128.43501.45851.46601,50152. 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
1 5640. Government Code: and Sections 254.5. 254.6. 742. 748. 1 840. 5 148. 6074. 
6456, 6538. 6538.5, 6562. 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 6981, 
7209, 7223, 7657. 7657.1. 7658. 7658.1, 7700. 7700.5. 771 1, 8126. 8128, 8191, 
8828. 8828.5. 8852. 8877, 8878. 8878.1, 8879, 9151, 9152, 9196, 12429, 12636, 
12637. 12951. 12977. 12978. 12981. 15640. 18533. 19047. 19085, 19104, 19333, 
19345, 20645. 30175. 30176. 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 
30243.5, 30262, 30282, 30283, 30283.5, 30284. 30361, 30362. 30365, 30421, 
32255. 32256. 32256.5. 32257, 32302, 32312, 32313, .32401. 32402. 32402.1, 
32404, 32407, 32440. 38433, 38435, 38443, 38452. 38453, 38454, 38455, 38601, 
38602, 38605, 38631. 40093. 40102. 40103. 40103.5, 40104, 40111, 40112, 
40115, 40121. 41087. 41096. 41097. 41097.5. 41098. 41100. 41101. 41104, 
41107, 43157, 43158. 43158.5, 43159, 43303, 43351. 43352, 43451, 434.52, 
434.54. 43491, 45155, 45156, 45156.5. 45157, 45303, 45352, 45353. 45651, 
45652, 4.56.54. 45801. 46156. 46157. 46157.5. 46158. 46302. 46303. 46353. 
46501, 46502, 46505. 46551, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
.50120.2, .50120.3, .501.39, 50140, 50142, 50151. 5.5044, 5.5045, 5.5046, .55046.5, 
55083. 55 1 02. 55 1 03. 5522 1 . 55222. 55224, 5528 1 , 60209, 602 1 0, 602 1 1 , 602 1 2, 
60332, 60333, 60352. 60.501, 60.502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 

1 . New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

Subarticle 3. Representation, Prehearing 
Documents, and Preparation for Hearing 



§ 5523. Representation at Hearings. 

(a) Representation. During the hearing, taxpayers may be represented 
by any authorized person or persons, at least eighteen years of age, of the 
taxpayer's choosing, including, but not limited to, an attorney, appraiser, 
accountant, bookkeeper, employee or business associate. For purposes 
of this section, a person whose only function is to interpret for the taxpay- 
er is not a representative. 

(b) Recognition. The Board will recognize all authorized representa- 
tives who are identified in writing or orally by the taxpayer. Authorized 
representatives shall be permitted to receive confidential information re- 
lating to the taxpayer they represent, and to perforin on behalf of the tax- 
payer all acts that the taxpayer may perform in preparation for and during 
the hearing. 

(c) Substitution or Withdrawal. Taxpayers must promptly notify the 
Chief of Board Proceedings in writing of any substitutions or withdraw- 
als of representation and must also notify the Franchise Tax Board in all 
matters that are subject to chapter 4 of this division. 

(d) Suspended or Disbarred Representatives. A person suspended or 
disbarred from practice before the Franchise Tax Board pursuant to Rev- 
enue and Taxation Code section 19523.5 may not represent any taxpayer 
in a matter that is subject to chapter 4 of this division after the Franchise 
Tax Board gives the Chief of Board Proceedings notice of the suspension 
or disbarment. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
1 5606 and 1 5640, Government Code; and Sections 251,1 840, 705 1 , 825 1 , 925 1 , 
11651, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601,. 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
15640, Government Code; and Sections 2.54.5, 254.6, 742, 748, 1840, 5148, 6074, 
6456, 6538, 6538.5, 6562, 6592, 6593, 6593.5, 6.596, 6901, 6902, 6906, 6981, 
7209, 722.3, 76.57, 76.57.1, 7658, 76.58.1. 7700, 7700.5, 7711, 8126. 8128, 8191, 
8828, 8828.5, 8852, 8877, 8878, 8878.1, 8879, 9151, 9L52, 9196, 12429, 12636, 



12637, 12951, 12977, 12978, 12981, 15640, 185.33, 19047, 19085, 19104, 19333, 
19345, 20645, 30175. .30176. .30176.1, 30176.2, 30177, .30178. .30178.1. .30243, 
30243.5, .30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 30365, 30421, 
32255, 322.56, 32256.5, .322.57, .32302, 32312. 32313. .32401. .32402. .32402.1, 
32404, 32407, 32440, 38433, 38435, 38443, 38452. 38453. 38454, 38455. 38601, 
38602, 38605, .38631, 40093. 40102, 40103, 40103.5, 40104, 40111. 40112, 
40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100. 41101, 41104, 
41107, 431.57, 43158, 43158.5, 431.59, 4.3303, 43351, 43352, 4.3451, 4.3452, 
434.54, 43491, 451.55, 451.56. 451.56.5, 45L57, 45303. 4.5352. 45353, 4.5651, 
4.56.52. 4.56.54. 45801, 461.56, 461.57, 46157.5, 46158. 46302. 46303, 463.53, 
46501, 46502. 46505, 46551, 50112.2, 50112.3, 50112.4. 50112.5. 50116. 
.50120.2. 50120.3. .501.39. .50140. 50142, .50151. 5.5044. 5.5045. .55046. 5.5046.5, 
55083, 55 1 02, 55 1 03, 5522 1 , 55222, 55224. 5528 1 , 60209, 602 1 0, 602 1 1 . 602 ] 2, 
60332. 60333. 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 

1. New subchapter 3 (sections 5523-5523.8) and section filed 1-7-2008; opera- 
tive 2-6-2008 (Register 2008, No. 2). 

2. Editorial change renaming subchapter 3 to subarticle 3 (Register 2008, No. 13). 



§ 5523.1 . Power of Attorney. 

(a) Requirement. The Board or Board Staff may require a taxpayer to 
complete a Board approved Power of Attorney in order to authorize 
another person or persons to act on the taxpayer's behalf. The Power of 
Attorney must be a standard form adopted in conjunction with the Fran- 
chise Tax Board to be used in either State Board of Equalization or Fran- 
chise Tax Board matters. 

(b) Form. The Power of Attorney must shall include the following in- 
formation: 

( 1 ) Taxpayer's name, telephone number, taxpayer identification num- 
ber(s), account or permit number(s) and mailing address; 

(2) The name, address (including e-mail, if any), and telephone and 
FAX number of the appointed representative(s); 

(3) The tax matters in which the representative is authorized to repre- 
sent the taxpayer; the scope of the representative's authority; and the tax 
period(s) for which the authorization is granted; 

(4) A statement that the Power of Attorney revokes all prior Powers 
of Attorney, with any exceptions to the revocation; 

(5) The time period during which the Power of Attorney shall be in ef- 
fect; and 

(6) The signature(s) and title of all affected taxpayers and the date of 
signature. 

(c) In lieu of the standard form described in subdivision (a). Board 
Staff will accept any written document containing substantially all of the 
provisions required by subdivision (b), including but not limited to a stat- 
utory form power of attorney complying with the provisions of Probate 
Code section 4401. 

(d) If an issue arises as to a representative's authorization under any 
power of attorney. Board Staff will forward the document to the Chief 
Counsel, who will determine its legal effect. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651, 13170, .30451, 32451. 38701, 40171, 41 128, 43501, 4.5851, 46601,. 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
15640, Government Code; and Sections 254.5, 254.6, 742, 748, 1840, 5148, 6074, 
6456, 6538, 6538.5, 6.562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 6981, 
7209, 7223, 7657, 7657.1, 7658, 7658.1, 7700. 7700.5, 7711, 8126, 8128, 8191, 
8828, 8828..5, 8852, 8877, 8878, 8878.1, 8879, 9151, 9L52, 9196, 12429, 12636, 
12637, 12951, 12977, 12978, 12981, 15640, 18533, 19047, 19085, 19104, 19333, 
19.345, 20645, 30175, 30176, .30176.1, .30176.2, 30177, 30178, 30178.1, .30243, 
30243.5, 30262, 30282, 30283, 30283.5, .30284, 30361, 30362, 30365. 30421, 
322.55, 32256, 32256.5, 32257, 32.302, 32312, 32313, 32401, 32402, 32402.1, 
32404, 32407, 32440, 38433, 38435, 38443, 38452, 38453, 38454, 38455, 38601, 
38602, 38605, 38631. 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 
40115, 40121, 41087. 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 
41107, 431.57, 43158. 43158.5, 43L59, 43303, 4.3351, 4.3352, 4.3451, 43452, 
43454, 43491, 45155. 451.56, 451.56.5, 45157, 45303, 45352, 45353, 45651, 
45652, 456.54, 45801. 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46.501, 46502, 46505, 46551, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2, 50120.3, 50139, .50140, .50142, 50151, 5.5044, 55045, 55046, 55046.5, 
55083, 55102, 55103, 55221 , 55222, 55224, 55281, 60209, 60210, 6021 1, 60212, 
60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 
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§ 5523.2. Contribution Disclosure Forms. 

(a) The Board is subject to the Quentin L. Kopp Conflict of Interest Act 
of 1 990 (Gov. Code, § 1 5626) as interpreted by California Code of Regu- 
lations, title.] 8, sections 7001 through 701 1, which requires Board Mem- 
bers to disclose certain political contributions and disqualifies Board 
Members from participating in certain adjudicatory proceedings (as de- 
fined in Gov. Code, § 15626, subd. (h)(5)). In order to comply with the 
provisions of the Quentin L. Kopp Conflict of Interest Act of J 990: 

(1) Every Board Member must make the disclosures required by 
California Code of Regulations, title 18, section 7009; and 

(2) Every party, participant and agent as defined in California Code of 
Regulations, title 18, sections 7004 through 7006 must complete a con- 
tribution disclosure form as required by California Code of Regulations, 
title 18, section 7011. 

(b) Approximately 45 days prior to a hearing. Board Proceedings Staff 
will mail contribution disclosure forms to all parties, participants, and 
agents as defined in California Code of Regulations, title 18, sections 
7004 through 7006, inquiring as to whether contributions have been 
made to one or more Board Members. 

(c) Contribution disclosure forms should be returned to the Board Pro- 
ceedings Division prior to the recipient's scheduled hearing. 

(d) The rules and definitions contained in Government Code section 
15626 and California Code of Regulations, title 18, sections 7001 
through 701 1 apply to this section. 

NOTE: Authority cited: Section 15606, Government Code. Reference: Sections 
1 5606 and 1 5626, Government Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5523.3. Hearing Summary. 

(a) Preparation. The Appeals Division should prepare and submit an 
objective Hearing Summary to the Chief of Board Proceedings: 

(1) Generally within 40 days of the oral hearing date, with respect to 
matters arising under chapter 2 of this division; 

(2) As provided in chapter 3 of this division, with respect to matters 
arising under chapter 3; or 

(3) As provided in section 5444, with respect to matters arising under 
chapter 4 of this division. 

If the Appeals Division determines that a Hearing Summary requires 
modification after initial distribution, the Appeals Division will prompt- 
ly provide the modifications to the Chief of Board Proceedings. 

(b) Date of Mailing. The Board Proceedings Division must mail, trans- 
mit via electronic means (e.g., facsimile, e-mail, etc.), or otherwise pro- 
vide the taxpayer and the Department with a copy of the Hearing Summa- 
ry, generally within 30 days of the oral hearing date. Modifications to a 
Hearing Summary after initial distribution must be mailed, transmitted 
via electronic means (e.g., facsimile, e-mail, etc.), or otherwise provided 
to the taxpayer and the Department promptly after the modified Hearing 
Summary is provided to the Chief of Board Proceedings in a manner in- 
tended to provide prompt notice. 

NOTE: Authority cited; Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
15640, Government Code; and Sections 254.5, 254.6, 742, 748, 1840, 5148, 6074, 
6456. 6538, 6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901. 6902, 6906, 6981, 
7209, 7223, 7657, 7657.1, 7658, 7658.1. 7700, 7700.5, 7711, 8126, 8128, 8191, 
8828, 8828.5, 8852, 8877, 8878. 8878.1, 8879, 9151, 9152, 9196. 12429, 12636, 
12637. 12951. 12977, 12978, 12981, 15640, 18533, 19047, 19085, 19104, 19333, 
19345, 20645, 30175, 30176. 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 
30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402, 32402.1, 
32404, 32407, 32440, 38433, 38435, 38443, 38452, 38453, 38454, 38455, 38601, 
38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 
40115. 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 43452, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 
45652, 45654, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46501, 46502, 46505, 46551, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2, 50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046, 55046.5, 



55083, 55102, 55103, 55221, 55222, 55224, 55281. 60209. 60210, 6021 1 , 60212, 
60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581. 
Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 



§ 5523.4. Additional Briefing. 

(a) Additional Briefing. If the Board, a Board Member, or the Assistant 
Chief Counsel forthe Appeals Division or his or her designee determines 
that insufficient briefing has been provided under chapter 2 of this divi- 
sion after issuance of the Hearing Summary, but prior to an oral hearing 
before the Board, a Board Member or the Assistant Chief Counsel for the 
Appeals Division or his or her designee may request additional briefing 
from either party in a writing addressed to the Chief of Board Proceed- 
ings. 

(b) Briefing Schedule. Upon receipt of a request for additional briefing 
described in subdivision (a), the Chief of Board Proceedings will set a 
briefing schedule and notify the parties that additional briefing is re- 
quired. 

(c) General Requirements. All briefs permitted to be filed pursuant to 
this section must follow the requirements listed below: 

(1 ) Be addressed and mailed to the Chief of Board Proceedings; 

(2) Be mailed or personally delivered to the other parties; 

(3) Length. 

(A) Not exceed 30 typed or handwritten, double-spaced 8 1/2" by 11 " 
pages, printed on one side only; or 

(B) Not exceed 15 typed or handwritten, single-spaced 8 1/2" by 11" 
pages, printed on one side only; 

(C) Type-font size of at least 1 points or 12 characters per inch; 

(D) The Table of Contents, Table of Authorities, and exhibits are not 
included in the page count; 

(4) Exception. An exception to the requirements of paragraph (3) may 
be granted prior to the deadline for filing a brief. Exceptions may be re- 
quested by submitting a written request establishing reasonable circum- 
stances that justify the necessity for additional pages to the Chief of 
Board Proceedings. It is at the discretion of the Chief Counsel or his or 
her designee to approve a request. 

(d) Appeals from the Actions of the Franchise Tax Board: This section 
does not apply to additional briefing in matters that are subject to the pro- 
visions of chapter 4 of this division. Section 5435 of chapter 4 of this divi- 
sion applies to such additional briefing. 

(e) Property Tax Matters. This section applies to additional briefing in 
matters that are subject to chapter 3, article 3 of this division, and does 
not apply to matters subject to chapter 3, article 2 of this division. 

NOTE; Authority cited: Article XIII, Section 1 1 , California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651, 13170, 30451, 32451, 38701, 40171. 41 128, 43501, 45851, 46601, 50152, 
55301 and 60601, Revenue and Taxation Code. Reference; Sections 15606 and 
15640, Government Code; and Sections 254.5, 254.6, 742, 748, 1 840, 5 148, 6074, 
6456, 6538, 6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 6981, 
7209, 7223, 7657, 7657.1, 7658, 7658.1, 7700, 7700.5, 7711, 8126, 8128, 8191, 
8828, 8828.5, 8852, 8877, 8878, 8878.1, 8879, 9151, 9152, 9196, 12429, 12636, 
12637, 12951, 12977, 12978, 12981, 15640, 18533, 19047, 19085, 19104. 19333, 
19345, 20645, 30175, 30176, 30176.1, 30176.2, 30177, 30178, 30178.1, 30243. 
30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 30365, 30421, 
32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402, 32402.1, 
32404, 32407, 32440, 38433, 38435, 38443, 38452, 38453, 38454, 38455, 38601, 
38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 
40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 434.52, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 
45652, 45654, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303. 46353, 
46501. 46502, 46505, 46551, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 
50120.2, 50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046, 55046.5, 
55083, 55102, 55103, 55221, 55222, 55224, 5.5281, 60209, 60210, 6021 1, 60212, 
60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, 
Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

2. Change without regulatory effect redesignating subsections (e)-(f) as subsec- 
tions (d)-(e) filed 7-16-2008 pursuant to section 100, title 1, California Code 
of Regulations (Register 2008, No. 29). 
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§ 5523.5. Preparation for Board Hearing and Subpoenas. 

(a) Scope of Hearing. An oral hearing will be limited to consideration 
of the facts, issues, values, or precise elements in dispute in a taxpayer's 
matter. The Board may ask the parties questions during an oral hearing, 
and will afford the parties an opportunity to respond. 

(b) Subpoenas. The Board may issues subpoenas for the attendance of 
witnesses or the production of books, records, accounts and papers be- 
fore the Board, the Board's Executive Director, individual Board Mem- 
bers, or any other representative of the Board in accordance with Govern- 
ment Code section 15613. An application for a subpoena for the 
production of books, records, accounts and papers must be supported by 
an affidavit showing good cause and containing the information pre- 
scribed by Code of Civil Procedure section 1985. Any affidavit filed in 
support of an application for a subpoena must be served with the subpoe- 
na. A subpoena must be signed by a Board Member, the Board's Execu- 
tive Director, or other person designated by the Executive Director. Tax- 
payers are required to serve subpoenas issued pursuant to their request 
upon the witnesses identified in the subpoenas and will bear any ex- 
penses incurred. 

(c) Time Allocation. The Chief of Board Proceedings will generally 
allocate a total of 35 minutes per hearing. The Chief of Board Proceed- 
ings will inform the parties and the Board of the time allocations prior to 
the hearing. 

(d) Additional Time. A party may request additional time to present 
a complex matter. A request for additional time must be submitted to the 
Board Proceedings Division in writing no less than 15 days prior to the 
hearing, and state the reason(s) why additional time is needed. The Chief 
of Board Proceedings must submit requests for additional time to the 
Board Chair for approval. The Board Chair may grant a party whatever 
additional time the Board Chair determines the party needs to present a 
complex matter. Board Proceedings Staff will inform all the parties and 
the Board in writing as to whether a request for additional time has been 
granted or denied. 

(e) Modification. At the oral hearing, the Board Chair may limit the 
time for a party's presentation if, in his or her discretion, the Board Chair 
determines that the party's presentation has no purpose other than to 
delay the proceedings. The Board Chair may, in his or her discretion, 
grant a party additional time to complete its presentation during the hear- 
ing. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 1.5640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601 , Revenue and Taxation Code. Reference: Sections 15606, 15613 
and 15640. Government Code; and Sections 254.5, 254.6. 742, 748, 1840, 5148, 
6074. 6456, 6538, 6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 
6981, 7081, 7209, 7223, 7657, 7657.1, 7658, 7658.1, 7700, 7700.5, 7711, 8126, 
8128, 8191. 8828, 8828.5, 8852, 8877, 8878, 8878.1, 8879, 9151, 9152. 9196, 
12429, 12636, 12637, 12951, 12977, 12978, 12981, 15640, 18533, 19047, 19085, 
19104, 19333, 19345, 20645, 30175, 30176, 30176.1, 30176.2, 30177, 30178, 
30178.1, 30243, 30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361, 30362, 
30365, 30421, 32255, 32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 
32402, 32402.1, 32404, 32407, 32440. 38433, 38435, 38443, 38452, 38453, 
38454, 38455, 38601, 38602, 38605, 38631, 40093, 40102, 40103, 40103.5, 
40104, 40111, 40112, 40115, 40121, 41087, 41096, 41097, 41097.5, 41098, 
41100, 41101, 41104, 41107, 43157, 43158, 43158.5, 43159, 43303, 43351, 
43352, 43451, 43452, 43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 
45352, 45353, 45651, 45652, 45654, 45801, 46156, 46157, 46157.5, 46158, 
46302, 46303, 46353, 46501, 46502, 46505, 46551, 501 12.2, 501 12.3, 501 12.4, 
501 12.5, 501 16, 50120.2, 50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 
55046, 55046.5, 55083. 55102, 55103, 55221, 55222, 55224, 55281, 60209, 
60210, 6021 1, 60212, 60332,60333. 60352, 60501, 60502, 60506, 60507, 60521, 
60522 and 60581, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5523.6. Presentation of Evidence or Exiiibits. 

(a) Admissible Evidence. Any relevant evidence, including affidavits, 
declarations under penalty of perjury, and hearsay evidence, may be 
presented to the Board at a hearing. Each party will be permitted to com- 
ment on or respond to any affidavits, declarations, or any other evidence 
submitted. 

(b) Submission of Evidence. Parties should submit documentary evi- 
dence to the Board Proceedings Division and to the opposing party at 
least 14 days prior to the hearing in order to facilitate the orderly consid- 



eration of the issues at the hearing. Although the Board may permit a 
party to submit documentary evidence at the hearing, the Board is not re- 
quired to delay or postpone the hearing in order to consider evidence sub- 
mitted at the hearing. The Board will consider any objections to, and 
comments on, the evidence presented at the oral hearing in assigning 
weight to such evidence. The Board may refuse to allow the presentation 
of evidence that it considers irrelevant, untrustworthy, or unduly repeti- 
tious. 

(c) Stipulation of Facts. The taxpayer and the Department may file, at 
any time prior to submission of the matter for decision, a stipulation of 
the facts upon which they agree, the facts which are in dispute, and the 
reasons for the dispute. The Board or the Chief Counsel may require the 
parties to file such a stipulation where appropriate. 

(d) Official Notice. The Board may on its own or at the request of a 
party take official notice of any fact that may be judicially noticed by the 
courts of this State. Any party may, at the hearing or in its petition for re- 
hearing, refute any matter thus noticed. 

(e) Distribution. Board Proceedings Staff must provide copies of any 
documentary evidence that has been submitted or officially noticed, any 
written arguments concerning the relevance of the evidence, and any 
stipulations to the Board Members, each party, and the Appeals Division. 
NOTE: Authority cited: California Constitution, article XIII, section 11 ; Govern- 
ment Code section 1 5606, 1 5640; Revenue and Taxation Code sections 251,1 840, 
7051. 8251, 9251, 11651, 13170, 30451, 32451, 38701, 40171, 41128, 43501, 
45851. 46601. 50152. 55301, 60601. Reference: Sections 15606 and 15640, Gov- 
ernment Code; Sections 254.5, 254.6, 742, 748, 1840, 5148, 6074, 6456, 6538, 
6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 6981, 7081, 7209, 
7223, 7657, 7657.1. 7658, 7658.1. 7700, 7700.5, 7711. 8126, 8128, 8191, 8828, 
8828.5,8852,8877.8878,8878.1,8879,9151,9152,9196,12429,12636,12637, 
12951, 12977, 12978. 12981, 15640, 18533, 19047, 19085, 19104, 19333, 19345, 
20645,30175,30176.30176.1,30176.2,30177,30178,30178.1,30243,30243.5, 
30262, 30282. 30283, 30283.5, 30284, 30361, 30362, 30365. 30421, 32255, 
32256, 32256.5, 32257, 32302, 32312, 32313, 32401, 32402, 32402.1, 32404, 
32407, 32440, 38433. 38435, 38443, 38452, 38453, 38454, 38455, 38601, 38602, 
38605, 38631, 4009.3, 40102, 40103, 40103.5, 40104, 40111. 40112, 40115, 
40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 41107, 
43157, 43158, 43158.5, 43159, 43303, 43351, 43352, 43451, 43452, 43454, 
43491, 45155, 45156, 45156.5. 45157, 45303, 45352, 45353, 45651, 45652, 
4.5654, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 46501, 
46502, 46505, 46551, 50112.2, 50112.3, 50112.4, 50112.5, 50116, 50120.2, 
50120.3, 50139, 50140, 50142, 50151, 55044, 55045, 55046, 5.5046.5, 55083, 
55102, 55103, 55221. 55222, 55224, 55281, 60209, 60210, 6021 1, 60212, 60332, 
60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 and 60581, Revenue 
and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5523.7. Witnesses. 

(a) Witnesses. The taxpayer and the Department may offer the testi- 
mony of any person who can provide relevant information concerning 
the matter, including representatives of the taxpayer and the Department 
who have knowledge concerning the facts at issue in the matter. 

(b) If a witness refuses to testify or produce books, records, accounts, 
or papers pursuant to a Board issued subpoena, the Board may initiate 
contempt proceedings as provided in Government Code section 15614 
to compel compliance. A person found guilty of contempt may be pun- 
ished by a fine and imprisonment in the county jail. 

(c) As part of the Response to Notice of Board Hearing, the parties 
should provide the Board Proceedings Division and the opposing party 
with the name and address of any witness who will testify, and a brief de- 
scription of the purpose of their testimony, in advance of the hearing. 

(d) The Board Chair may, at the Board Chair's discretion, direct any 
witness to testify under oath or affirmation, and any Board Member or 
party to a matter may request that any witness testify under oath or af- 
firmation. 

(e) Each party may cross-examine opposing witnesses. However, the 
Board will not compel witnesses to answer questions in any particular 
manner. 

NOTE: Authority cited: Article XIII, Section 1 1 , Cahfornia Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
15640, GovemmentCode; and Sections 254.5, 254.6, 742, 748, 1840, 5148, 6074, 
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M56. 6538. 6538.5, 6562, 6592. 6593. 6593.5, 6596, 6901. 6902. 6906, 6981, 
7081. 7209, 7223, 7657, 7657.1, 76.58, 7658.1, 7700, 7700.5. 771 1, 8126, 8128. 
8191, 8828, 8828.5, 8852, 8877. 8878, 8878.1, 8879. 9151. 91.52. 9196, 12429, 
126.36, 12637. 12951. 12977, 12978, 12981, 15640, 18533, 19047. 19085. 19104, 
19333, 19.345, 20645, 30175, 30176. .30176.1, .30176.2. 30177. 30178. 30178.1, 
30243. 30243.5, 30262, 30282, 30283, 30283.5, 30284, 30361, .30362, 30365, 
.30421. 322.55, .32256, .32256.5. .32257. 32.302, 32312, 32313, 32401. 32402, 
32402.1. 32404. 32407, .32440, 38433, 38435. 38443, 38452, 38453, 38454, 
384.55, 38601, 38602, 38605, .38631, 40093, 40102, 40103, 40103.5, 40104, 
40111, 40112, 40115. 40121, 41087, 41096, 41097, 41097.5, 41098, 41100, 
41101, 41104, 41107, 43L57, 43158, 43158.5, 431.59, 43303, 43.351, 43.352, 
4.3451, 4.34.52, 4.34.54. 4.3491, 45155, 451.56, 45L56.5, 45157, 45.303, 45.352, 
453.53, 45651, 4.5652, 4.56.54, 45801, 461.56, 46157, 461.57.5, 46158, 46302. 
46303. 46353,46501.46502, 46.505. 46551. .501 12.2, 501 12.3. 501 12.4, 501 12.5, 
.50116, .50120.2, 50120.3, .501.39, .50140, .50142, 50151, 5.5044. 55045, 5.5046, 
.55046.5, .55083, .55102, 55103, 55221, .55222, 55224, 5.5281, 60209, 60210, 
6021 1, 60212, 60332, 60333, 60352, 60501, 60502, 60506, 60507, 60521, 60522 
and 60581, Revenue and Taxation Code. 

History 
1. New seetion filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5523.8. Communications with Board l\/lembers. 

The Board Members shall remain accessible to their constituents, their 
subordinates, other governmental agencies, and taxpayers at all times in 
order to execute their constitutional and statutory duties. Therefore, such 
persons and their authorized representatives, including members of the 
State Bar, may contact Board Members and a Board Member's Staff at 
any time, including while a matter involving such persons is awaiting an 
oral hearing before the Board. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251. 
11651,13170,30451,32451,38701,40171,41128,43501.45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15609.5. 
15610 and 15623, Government Code; and Section 7081, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008: operative 2-6-2008 (Register 2008, No. 2). 



Article 3. 



Public Notification of Board 
Meeting 



§ 5530. Public Agenda Notice. 

(a) Board Proceedings Staff must mail a Public Agenda Notice show- 
ing the matters and other items of business scheduled to be conducted at 
an upcoming Board meeting to those interested parties who have re- 
quested such notice in writing. The Public Agenda Notice may be mailed 
via electronic mail or the U.S. Postal Service, and must be mailed at least 
1 days prior to the scheduled Board meeting to which it relates. The Pub- 
lic Agenda Notice must also be available for public viewing on the Inter- 
net at www.boe.ca.gov . 

(b) The Public Agenda Notice must include: 

( 1 ) The name, address, and telephone number of Board Proceedings 
Staff who can provide further information prior to the meeting; 

(2) The address of the Internet site where notices are made available; 
and 

(3) A specific agenda for the meeting, containing a brief description 
of the matters and other items of business to be conducted or discussed 
in either open or closed session. A description of a matter or other item 
of business to be conducted or discussed in closed session shall include 
a citation to the specific statutory authority under which a closed session 
is being held. 

(c) A Public Agenda Notice may contain additional information that 
is not described in subdivision (b). 

NOTH: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Section 1 1 125, Gov- 
ernment Code. 

History 

1. New article 3 (section 5530) and section filed 1-7-2008; operative 2-6-2008 
(Register 2008, No. 2). 



Article 4. Conduct of the Board Meeting 
and Burden of Proof 

§ 5540. Conduct of the Board Meeting. 

(a) Board meetings are conducted in accordance with the follow ing 
laws: 

(l)Bagley-KeeneOpen Meeting Act (Gov. Code, §§ 1 1 120-1 11 32). 
which requires the Board to hold public meetings; 

(2) Government Code section 15625, which prohibits Board Members 
and Board employees from engaging in certain economic activities that 
are incompatible with their duties to the Board and create a conflict of in- 
terest; 

(3) The Quentin L. Kopp Conflict of Interest Act of 1 990 (Go\ .. Code 
§ 15626), as interpreted by California Code of Regulations, title 18, sec- 
tions 7001 through 701 1 , which requires Board Members to disclo.se cer- 
tain political contributions and disqualifies Board Members from partici- 
pating in certain adjudicatory proceedings; and 

(4) The Political Reform Act (Gov. Code, § 8 1 000, et seq. ), which re- 
quires Board Members and Board employees to disclose certain financial 
interests that may create a conflict of interest, and prohibits Board Mem- 
bers and Board employees from making, participating in making, or in 
any way using their official posifion to influence a decision in which they 
know or should know that they have a financial interest. 

(b) The public may attend those portions of Board meetings that are 
conducted during open session. If a person or persons, including a party 
or parties to a matter, willfully interrupt any portion of a Board meeting, 
the Board Chair may order the removal of such person or persons from 
the meeting. 

Notp:: Authority cited: Article XIII, Section 11, California Constitution; Section 
1 5606 and 1 5640, Government Code; and Sections 251,1 840, 705 1 , 825 1 , 925 1 , 
11651, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601.. 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 
11120-11132, 15609, 15625, 15626 and 81000-91014, Government Code. 

History 
1. New article 4 (sections 5540-5541) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5541 . Burden of Proof. 

(a) Except as otherwise specifically provided by law, the burden of 
proof is upon the taxpayer as to all issues of fact. 

(b) In any proceeding involving the issue of fraud with intent to evade 
tax, the burden of proof as to that issue is upon the Department. 
NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601,. 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
15640, Government Code; and Sections 254.5, 270, 742, 1 840, 6562, 771 1, 8852, 
11340, 12429, 19047, 19048, 19072, 19084, 19085, 19087, 19333, 19334, 19345, 
19346, 20645, 30262, 32302, 38443, 40093, 41087, 43303, 45303, 46353, 501 16, 
55083 and 60352, Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 5. Voting and Decisions 

§ 5550. Quorum. 

A quorum must be present for the Board to take any action. 

(a) Any three Board Members present at a meeting constitutes a quo- 
rum. For purposes of this chapter, a Board Member is present at a meet- 
ing, if the Board Member is participating in the meeting via teleconfer- 
ence pursuant to section 5521. 

(b) When a Board Member is disqualified from participating in a deci- 
sion under the contribution disclosure statute (Gov. Code, § 15626), or 
the Political Reform Act (Gov. Code, § HI 000, et seq.), that Board Mem- 
ber is not counted for purposes of a quorum. 

(c) If a deputy designated by the Controller pursuant to Government 
Code section 7.6 or 7.9 (as interpreted by the Attorney General ) is not au- 
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thorized to participate in a decision because the matter before the Board 
is a constitutional matter, the deputy is not counted ibr purposes of a quo- 
rum. 

NOTH: Authority cited: Article XIII, Section 1 1, California Constitution: Sections 
15606 and L%40, Government Code; and Sections 251 . 1840, 7051, 8251. 9251. 
1 1651, 13170, .10451, 32451, 38701, 40171, 41 128, 43501. 45851. 46601, 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Article XIII, Section 
17, California Constitution; and Sections 7.6, 7.9, 11122.5, 15606, 15626 and 
81000-91014. Government Code. 

History 

I. New article 5 (sections 5550-5551) and .section fded 1-7-2008; operative 
2-6-2008 (Reeister 2008, No. 2). 



§ 5551. Voting and Decisions. 

(a) At the conclusion of an oral hearing, the Board may vole to decide 
the matter, take it under submission and decide it later at the same meet- 
ing or at a subsequent meeting, or continue the hearing to a later date. The 
Board may also adopt a Memorandum Opinion in a matter subject to 
chapter 2 or 3 of this division, or a Summary Decision or Formal Opinion 
in a matter subject to chapter 4 of this division, or direct Appeals Staff 
to draft a Memorandum Opinion, Formal Opinion, or Summary Decision 
and submit the opinion or decision to the Board for consideration as a 
non-appearance matter at a subsequent meeting. A Formal Opinion or 
Memorandum Opinion adopted by the Board may be cited as precedent 
in any matter or other proceeding before the Board, unless the opinion 
has been depublished, overruled, or superseded. Summary Decisions 
may not be cited as precedent in any matter or other proceeding before 
the Board. 

(b) Dissenting and Concurring Opinions. 

(1) If a Memorandum Opinion or Formal Opinion is presented to the 
Board for adoption, any Board Member may: 

(A) Submit a Dis.senting Opinion setting forth the Board Member's ra- 
tionale for disagreeing with the Memorandum Opinion or Formal Opin- 
ion; or 

(B) Submit a Concurring Opinion setting forth the Board Member's 
rationale for agreeing with the result reached in the decision, if different 
than the rationale set forth in the Memorandum Opinion or Formal Opin- 
ion. 

(2) A Dissenting Opinion or Concurring Opinion submitted under 
paragraph ( 1 ) of this subdivision is deemed to be adopted on the same 
date as the Memorandum Opinion or Formal Opinion to which it relates 
is adopted, and is publishable as a supplement to the Memorandum Opin- 
ion or Formal Opinion. A Dissenting Opinion or Concurring Opinion 
may be cited and relied upon in the same manner as a dissent or concur- 
rence published in an opinion of the California Supreme Court or Califor- 
nia Courts of Appeal. 

NOTE: Authority cited: Article XIII, Section 11, California Constitution; Sections 
1.5606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Article XIII, Section 
17, California Constitution; Sections 7.9, 1 1122.5, 11 125, 15606 and 15640, Gov- 
ernment Code; and Sections 254.5, 254.6, 742, 748, 1 840, 5 148, 6074, 6456, 6538, 
6538.5, 6562, 6592, 6593, 6593.5, 6596, 6901, 6902, 6906, 6981, 7209. 7223, 
7657, 76.57.1, 7658, 7658.1, 7700, 7700.5, 771 1, 8126, 8128, 8191, 8828, 8828.5, 
8852, 8877, 8878, 8878.1, 8879, 9151, 9152, 9196, 12429, 126.36, 12637, 12951, 
12977, 12978, 12981, 18533, 19047, 19085, 19104, 193.33. 19345,20645,30175, 
.30176, 30176.1, 30176.2, 30177, 30178, 30178.1, 30243, 30243.5, 30262, 30282, 
30283, 30283.5, 30284, 30361, 30362, 30365, 30421. 32255, 32256, 32256.5, 
32257, 32302, 32312, 32313, 32401, 32402, 32402.1, 32404, 32407, 32440, 
38433, 38435, 38443, 38452, 38453, 38454, 38455, 38601, 38602, 38605, 38631, 
40093, 40102, 40103, 40103.5, 40104, 40111, 40112, 40115, 40121, 41087, 
41096, 41097, 41097.5, 41098, 41100, 41101, 41104, 41107, 43157, 43158, 
43158.5, 43159, 43303, 43351, 43352, 43451, 434.52, 434.54, 43491, 45155, 
45156, 45156.5, 45157, 45303, 45352, 45353, 45651, 45652, 456.54, 45801, 
46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 46.501, 46502. 46505. 
46551, 50112.2, 50112.3, 50112.4, 50112.5, 50116, .50120.2, 50120.3, 50139, 
50140, 50142, 50151, 5.5044, 55045, 55046, 5.5046.5, 55083, 55102, 55103, 
55221, 55222, 55224, 55281, 60209, 60210, 6021 1, 60212, 60332, 60333, 60352, 
60501, 60502, 60506, 60507, 60521, 60522 and 60581, Revenue and Taxation 
Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



Article 6. Post Hearing Notices and 
Petitions for Rehearing 

§ 5560. Notice of Board Decision. 

(a) Generally. Ail parties to a proceeding will be notified in writing of 
the Board's deci.sion. The notice will contain the determined value, tax, 
fee. penalty or interest owed. 

( 1 ) Business Taxes: In general, notice of the Board's decision will be 
mailed to all parties within 45 days from the date of the Board's decision. 
Notice of a decision denying a claim for refund will be mailed to all par- 
ties within 30 days from the date of the Board decision. 

(2) Appeals from actions of the Franchise Tax Board: In general, a 
copy of the decision or opinion prepared pursuant to article 5 of chapter 
4 will be mailed to all parties within 3 business days from the date of the 
Board's decision. 

(3) Property Tax: In general, a Notice of Decision will be mailed with- 
in 30 days from the date of the Board's decision. 

(b) Finality of Business Taxes Decisions. The Board's decision on a 
matter subject to chapter 2 of this division shall become final 30 days af- 
ter the date notice of the Board's decision is mailed to the taxpayer unless, 
within that 30-day period, one of the following occurs: 

( 1 ) A party to the petition or appeal files a Petition for Rehearing. 

(2) The Board Chair orders the Chief of Board Proceedings to hold the 
decision in abeyance and notify all parties of the order. 

(c) Finality of Property Tax Decisions. Chapter 3 of this division ap- 
plies to the finality of decisions on property tax petitions. 

(d) Appeals from the Franchise Tax Board. Chapter 4 of this division 
applies to the finality of decisions and requests for rehearings on appeals 
from actions of the Franchise Tax Board. 

Note: Authority cited: Article XIII, Section 1 1 , California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Sections 15606 and 
1 5640, Government Code; and Sections 254.5, 254.6, 744, 749, 1 842, 5 1 48, 6074, 
6456, 6538, 6562, 6592, 6593, 6593.5, 6596, 6814, 6906, 6981, 7657, 7657.1, 
7658, 7658.1, 7700, 7700.5, 771 1, 8126. 8191, 8828, 8828.5, 8852, 8877, 8878, 
8878.1, 8879, 9151, 9196, 12429, 12431, 12636, 12637, 12951. 12981, 18533, 
19047, 19085, 19104, 19333, 19345, 20645, 30175, 30176, .30176.1, 30176.2, 
30177, 30243, 30243.5, 30262, 30263, 30282, 30283, 30283.5, 30284, 30361, 
30365, 30421, 32255, 32256, 32256.5, 32257, 32302, 32304, 32312, 32313, 
32401, 32404, 32407, 32440, 38433. 38435. 38443. 38445. 38452. 38453. 38454. 
38455. 38601. 38605. 38631. 40093. 40095. 40102. 40103. 40103.5. 40104, 
40111, 4011.5, 40121, 41087, 41089, 41096, 41097, 41097.5, 41098, 41100, 
41104, 41107, 43157, 43158, 43158.5, 43159, 43303, 43305, 43351, 43352, 
43451, 43454, 43491, 45155, 45156, 45L56.5, 45157, 45.303, 45.305, 45352, 
45353, 4.5651, 456.54, 45801, 46156, 461.57, 46157.5, 46158, 46.302, 46303. 
46353. 46355. 46501. 46505.46.551. 501 12.2. 501 12.3. 501 12.4. .501 12.5. 501 16. 
50118. 50120.2, 50120.3, 501.39, 50142, 50151. 55044, 55045, 55046, 55046.5, 
55083, .55085, 55102, 55103, 55221, .55224, 55281, 60209, 60210, 6021 1, 60212, 
60332, 60333, 60352, 60354, 60501, 60502, 60521 and 60581, Revenue and 
Taxation Code. 

History 
1. New article 6 (sections 5560-5563) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5561 . Petition for Rehearing. 

(a) Generally. A taxpayer with a matter subject to chapter 2 of this divi- 
sion may file a Petition for Rehearing within 30 days of the date on which 
notice of the Board's decision is mailed to the taxpayer. The petition 
must: 

(1) Identify an irregularity in the Board's proceedings that prevented 
the fair consideration of the matter; 

(2) Identify an accident or surprise that occurred, which ordinary cau- 
tion could not have prevented; 

(3) Identify newly discovered, relevant evidence, which the party re- 
questing the rehearing could not have reasonably discovered and pro- 
vided prior to the Board's decision; or 

(4) Demonstrate that there is insufficient evidence to justify the deci- 
sion or the decision is contrary to law. 

(b) The Board encourages the use of electronic means (e.g., facsimile, 
e-mail, etc.) for the filing of Pefitions for Rehearing and related docu- 
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mcnts. A Petition for Rehearing or related document may be filed elec- 
tronically pursuant to this section if an electronic copy of such document 
is transmitted to the Board Proceedings Division in accordance with 
instructions provided on the Board's website at www.boe.ca.gov . 

A Petition for Rehearing or related document may also be hand deliv- 
ered to the Board's headquarters at 450 N Street, in Sacramento. Califor- 
nia, or mailed to the address provided below: 

BOARD l'R(K'i:i;i)IN("iS DIVISION, MIC: SO 
STAT1-. BOARD OF KQUALIZATION 

450 N stri-;i-;t 

P.O. BOX y42S7') 
SACRAMHNTO, CA 94279 0081 

(c) Acceptance or Rejection of the Petition for Rehearing. 

(1 ) Upon receipt of a Petition for Rehearing, the Chief of Board Pro- 
ceedings must determine whether the Petition for Rehearing is timely. 
The Chief of Board Proceedings may consult with Appeals Staff in mak- 
ing this determination. 

(2) If the Petition for Rehearing is found to be timely, the Chief of 
Board Proceedings must accept the Petition for Rehearing and mail a let- 
ter to all parties acknowledging the acceptance. 

(3) If the Chief of Board Proceedings determines that the Petition for 
Rehearing is not timely, the Chief of Board Proceedings must reject the 
Petition for Rehearing and will advise the taxpayer regarding alternative 
rights or remedies. 

(d) Chapter 4 of this division applies to Petitions for Rehearing filed 
with regard to appeals from actions of the Franchise Tax Board. 
NOTE: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 11651, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 
46601, 50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sec- 
tions 6074, 6456. 6538. 6562. 6592, 6593. 6593.5, 6596, 6814, 6981, 7657, 
7657.1, 7658, 7658.1, 7700, 7700.5, 771 1, 8126, 8191, 8828, 8828.5, 8852, 8877, 
8878, 8878.1, 8879, 9151, 9196, 12429, 12431, 12636, 12637. 12951, 12977, 
19048, 19104. 19334, 19346, 20645, 30175. 30176, 30176.1, 30176.2, 30177, 
30243, 30243.5, 30262, 30263, 30282, 30283. 30283.5, 30284, 30361, 30365, 
30421, 32255, 32256, 32256.5, 32257, 32302, 32304, 32312, 32313, 32401, 
32404, 32407, 32440, 38433, 38435, 38443, 38445, 38452, 38453, 38454, 38455, 
38601, 38605, 38631, 40093. 40095, 40102, 40103, 40103.5, 40104, 40111, 
40115, 40121, 41087, 41089, 41096, 41097, 41097.5, 41098, 41100, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43305, 43351, 43352, 43451, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45305, 45352, 45353, 
45651, 45654, 45801, 46156, 46157, 46157.5, 46158, 46302, 46303, 46353, 
46355, 46501, 46505,46551, 501 12.2, 501 12.3, 501 12.4, 501 12.5, 501 16, 501 18, 
50120.2, 50120.3, 50139, 50142, 50151, 55044, 55045, 55046, 55046.5, 55083, 
55085, 55102, 55103, 55221 , 55224, 55281. 60209, 60210, 6021 1, 60212, 60332, 
60333, 60352, 60354, 60501, 60502, 60521 and 60581, Revenue and Taxation 
Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5562. Recommendation on Petition for Rehearing. 

(a) The Appeals Division should prepare and submit a recommenda- 
tion to grant or deny a Petition for Rehearing to the Chief of Board Pro- 
ceedings and parties to the matter at issue generally within 90 days from 
the date of the letter accepting the Petition for Rehearing. 

(b) The recommendation on Petition for Rehearing will be submitted 
to the Board for consideration as a non-appearance matter. 

(c) The Chief of Board Proceedings must notify all the parties to the 
matter at issue of the Board's decision. 

( 1 ) If the Board grants a rehearing based on the recommendation of the 
Appeals Division, or another rationale, then the Board's prior decision 
will be held in abeyance pending the resolution of the rehearing. 

(2) If the Board denies a rehearing based on the recommendation of the 
Appeals Division, or another rationale, then the Board's prior decision 
becomes final 30 days from the date the Chief of Board Proceedings 
mails the notice of the denial of the Petition for Rehearing. 

(d) Chapter 4 of this division applies to Decisions on Petitions for Re- 
hearing with regard to appeals from the actions of the Franchise Tax 
Board. 

NoTi-:: Authority cited: Section 15606, Government Code; and Sections 7051, 
8251, 9251, 1 1651, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 
46601, 50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sec- 
tions 6074, 6456, 6538, 6562, 6592, 6593, 6593.5, 6596, 6814, 6981, 7657, 



, 7658. 7658.1, 7700, 7700.5. 771 1, 8126, 8191, 8828. 8828.5. 88.52. 8877. 
8878.1. 8879. 9151. 9196. 12429. 12431. 12636. 126.37. 12951. 12977. 
, 19104. 19334. 19346. 20645. 30175. 30176. .30176.1. 30176.2. 30177. 
, 30243.5. 30262. 30263. 30282. 30283. 30283.5. 30284. 30361. 30365. 
. 32255. 32256. 32256.5. 32257. 32302. 32304. 32312. 32313. 32401. 
. 32407, 32440, 38433, 38435, 38443, 38445, 38452, 38453, 38454. 38455. 

38605. 38631. 40093. 40095. 40102. 40103. 40103.5. 40104. 401 11. 
, 40121, 41087. 41089. 41096. 41097. 41097.5, 41098. 41100. 41104. 

43157. 43158. 43158.5, 43159, 43303. 43305. 43351. 43352. 43451. 
. 43491. 45155. 45156. 45156.5. 45157. 45303. 45305. 45352. 45353. 
. 45654. 45801. 46156, 46157, 46157.5. 46158. 46302. 46303. 46353. 

46501, 46.505. 46551. 501 12.2, 501 12.3. 501 12.4, 501 1 2.5, 501 16. 501 18. 
2. 50120.3, 50139. 50142, 50151. 55044. 55045. 55046. 55046.5. 55083. 
, 55102, 55103. 55221. 55224. 55281, 60209. 60210. 6021 1. 60212. 60332. 

60352. 60354. 60501. 60502. 60521 and 60581. Revenue and Taxation 



7657.1 

8878, 

19048 

30243 

3042 

32404 

38601 

40115 

41107 

43454 

45651 

46355 

50120 

55085 

60333 

Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5563. Rehearings. 

(a) If the Board grants a rehearing in a matter subject to chapter 3 of 
this division, the Chief of Board Proceedings will: 

( 1 ) Consult with the Appeals Staff to determine a briefing schedule ap- 
propriate for the rehearing; and 

(2) Inform all parties regarding such briefing schedule in writing. 

(b) Chapter 4 of this division applies to rehearings granted in appeals 
from actions of the Franchise Tax Board. 

NOTE: Authority cited: Section 15606, Government Code: and Sections 7051, 
8251, 9251, 1 1651, 13170, 30451, 32451, 38701, 40171, 41128. 4.3501, 45851, 
46601, 50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sec- 
tions 6074, 6456, 6538, 6562, 6592, 6593. 6593.5, 6596, 6814, 6981, 7657, 
7657.1, 7658. 7658.1, 7700, 7700.5, 771 1, 8126, 8191, 8828, 8828..5, 8852, 8877, 
8878. 8878.1, 8879, 9151, 9196, 12429, 12431, 12636, 12637, 12951, 12977, 
19048, 19104, 19334, 19346, 20645, 30175, 30176, 30176.1, 30176.2, 30177, 
30243, 30243.5, 30262, 30263, 30282, 30283, 30283.5, 30284, 30361, 30365, 
30421, 32255, 32256, 32256.5, 32257, 32302, 32304, 32312, .32313. 32401, 
32404, 32407, 32440, 38433, 38435, 38443. 38445, 38452, 38453, 38454, 38455, 
38601, 38605, 38631, 40093, 40095, 40102, 40103, 40103.5, 40104, 40111, 
40115, 40121, 41087, 41089, 41096, 41097. 41097..5. 41098, 41100, 41104, 
41107, 43157, 43158, 43158.5, 43159, 43303, 43305, 43351, 43352, 43451, 
43454, 43491, 45155, 45156, 45156.5, 45157, 45303, 45305, 45352, 45353, 
45651, 45654, 45801, 46156. 46157. 46157.5, 46158, 46302, 46303, 46353, 
46355, 46501, 46505,46551, .501 12.2, 501 12.3, 501 12.4, 501 12.5, 501 16, 501 18, 
50120.2, 50120.3, 50139, 50142, 50151, 55044, 55045, 55046, 55046.5, 55083, 
55085, 55102, 55103, 55221, 55224, 55281 , 60209, 60210, 6021 1, 60212, 60332, 
60333, 60352, 60354, 60501, 60502, 60521 and 60581, Revenue and Taxation 
Code. 

History 

1. New section filed 1-7-2008: operative 2-6-2008 (Register 2008, No. 2). 



Article 7. 



Correspondence, Public Hearing 
Records, and Copies 



§ 5570. Mailing Address. 

The Board encourages the use of electronic means (e.g., facsimile, e- 
mail, etc.) for the filing of all correspondence during the hearing process. 
Correspondence may be filed electronically pursuant to this section if an 
electronic copy of such correspondence is transmitted to the Board Pro- 
ceedings Division in accordance with instructions provided on the 
Board's website at www.boe.ca.g ov. 

Correspondence during the hearing process may also be hand deliv- 
ered to the Board's headquarters at 450 N Street, in Sacramento, Califor- 
nia, or mailed to the following address: 

BOARD PROCEEDIN(;S DIVISION, MIC: 80 
STATE B()ARJ3 OF EQUALIZATION 
450 N STREET 
P. O. BOX 942879 
SACRAMENTO, CA 94279-0081 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; sections 
15606 and 15640, Government Code; and SccUons 251. 1840, 7051, 8251, 9251, 
11651,13170,30451,32451,38701,40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Article XIII. Section 
11, California Constitution; Secfions 15606 and 15640, Government Code; and 
Sections 251, 1840, 7051, 8251, 9251, 11651, 13170, 30451, 32451. 38701. 
40171, 41128, 43501, 45851, 46601, 50152, 55301 and 60601, Revenue and 
Taxation Code. 
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History 

1. New article 7 (sections 5570-5576) and section filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 5571 . Timeliness of Documents. 

(a) A document or other correspondence is timely if it is mailed to or 
received at the headquarters office of the State Board of Equalization 
within the time specified by the particular statute or regulation under 
which the document is filed. 

(b) In the absence of other evidence, the post-mark date or the dale of 
delivery to a delivery service, as defined in section 55 1 1 of this chapter, 
is considered the mailing date. If the last day for mailing or delivering a 
document falls on a Saturday, Sunday or holiday, the time for mailing or 
delivering such document is extended to the next business day. 
NOTH: Authority cited: Article XIII, Section 1 1 . California Constitution; sections 
15606 and 15640. Government Code; and Sections 251, 1840. 7051, 8251. 9251, 
11651.13170,30451,32451,38701,40171.41128,43501,45851.46601,50152, 
55301 and 60601. Revenue and Taxation Code. Reference: Sections 15606 and 
15640. Government Code: and Section 254.5. 270, 724, 742, 1840, 6562. 771 1, 
8852, 1 1340, 12429, 19047, 19048, 19072, 19084, 19085. 19087, 19333, 19334, 
19345, 19346, 20645, 30262, 32302, 38443, 40093. 41087, 43303, 45303. 46353, 
501 16, 55083 and 60352, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5572. Hearing Record. 

(a) Meetings of the Board are held in accordance with the Bagley- 
Keene Open Meeting Act (Gov. Code, §§ 1 1 1 20-1 11 32). Public Agenda 
Notices issued for, minutes and transcripts of, and documents incorpo- 
rated into the record of oral hearings conducted during open session at 
public meetings are public records and open to public inspection. Docu- 
ments to which a waiver described in section 5573 applies are also dis- 
closable public records. 

(b) Minutes of public meetings are the official record of each meeting. 
Minutes are presented to the Board for approval. The approved minutes 
are posted on the Internet at www.boe.ca.gov and a complete set of ap- 
proved minutes are bound into one or more volumes. The bound volumes 
of Board minutes are the permanent record of Board actions. They are 
available for review in the Board Proceedings Division and the State Ar- 
chives. 

(c) Transcripts. 

( 1 ) In general, the Board records its oral hearings. However, the re- 
cordings are not generally transcribed. Transcripts of hearings, adminis- 
trative sessions, and Chief Counsel Matters are prepared only upon writ- 
ten request. 

(2) Interested persons may submit a written request for Board Staff to 
prepare transcripts described in paragraph (1) of this subdivision. Such 
requests must specifically identify the matters to be transcribed. 

(3) If Board Staff is able to prepare a transcript of a recorded hearing, 
the Board will charge a fee to prepare the requested transcript in accor- 
dance with section 5576. 

(4) The Board encourages the use of electronic means (e.g., facsimile, 
e-mail, etc.) for the filing of requests for transcripts. A request for a tran- 
script may be filed electronica-ly pursuant to this section if an electronic 
copy of such document is transmitted to the Board Proceedings Division 
in accordance with instructions provided on the Board's website at 
www.boe.ca.gov . Written requests for transcripts may also be hand de- 
livered to the Board's headquarters at 450 N Street, in Sacramento, 
California, or mailed to the following address: 

STATt-: BOARI) OF EQUALIZATION 
ATTN: TRANSCRIPT COORDINATOR 
BOARD PROCEKDINCrS DIVISION. MIC: 80 
P. O. BOX 942879 
SACRAMENTO. CA 94279-0081 

(5) A transcript prepared pursuant to this section is a public record and 
subject to disclosure. 

(6) Completed transcripts, untranscribed shorthand notes, and record- 
ings are retained up to 12 years following the hearing date. Written re- 
quests for copies of previously completed transcripts should be sent to the 
address provided in paragraph (4) of this subdivision. The Board will 



charge a fee in accordance with section 5576 for copying a completed 
transcript. 

NOTE: Authority cited: Article XIII. Section 1 1 , California Constitution; Sections 
15606 and 15640, Government Code; and Sections 251. 1840, 7051, 8251. 9251, 
11651, 13170, 30451.. 32451, 38701. 40171, 41 128. 43501. 45851. 46601. 50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Article XIII. Section 
1 1, California Constitution; Sections 6254, 1 1 124.1, 1 1 125.1, 15606, 15619 and 
15640. Government Code; and Sections 251. 833, 1840, 7051, 7056. 8251, 8255, 
9251, 9255. 11651. 11655. 13170, 19542, 19545, 30451. 30455. 32451. .324.S5. 
38701. 38705, 38706. 40171,41 128, 43501. 45851, 46601, 50152. 55.301. 60601 
and 60609. Revenue and Taxation Code. 

History 

1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008. No. 2). 

§ 5573. Waiver of Confidentiality. 

Oral hearings are generally conducted during open session at public 
meetings held in accordance with Government Code sections 1 1 120 and 
11123.^ 

(a) Appeals from Actions of the Franchise Tax Board. The filing of an 
appeal under chapter 4 constitutes a waiver of the appellant' s right to con- 
fidentiality with regard to all of the information provided to the Board by 
the appellant or the Franchise Tax Board, including information con- 
tained in a hearing summary prepared under section 5444. 

(b) Sales and Use Tax, Timber Yield Tax, and Special Taxes and Fees. 
The filing of a written request for an oral hearing before the Board under 
chapter 2 constitutes a waiver of the taxpayer's right to confidentiality 
with regard to information provided to or obtained by the Board that is 
actually disclosed on the transcript of the taxpayer's oral hearing before 
the Board or included in the hearing summary prepared for the taxpayer's 
oral hearing before the Board. 

(c) Property Taxes. 

(1) A taxpayer waives its right to confidentiality when the taxpayer: 

(A) Files a petition described in section 5310, subdivision (a)(1), (3), 
or (4) of chapter 3, and submits a written request for an oral hearing be- 
fore the Board; or 

(B) Files an application described in section 5310, subdivision (a)(2) 
of chapter 3. 

(2) The waiver described in paragraph (1) of this subdivision only ap- 
plies to: 

(A) The taxpayer's petition or application filed under chapter 3 of this 
division, and any documents filed in support of the petition or applica- 
tion; 

(B) Any briefs filed in response to or in support of the taxpayer's peti- 
tion or application, and any documents filed in support of such briefs; 

(C) The hearing summary or summary decision prepared for the tax- 
payer's oral hearing before the Board; and 

(D) Any other information provided to or obtained by the Board that 
is actually disclosed on the transcript of the taxpayer's oral hearing be- 
fore the Board. 

(d) Effecfive Date of Waiver. 

( 1 ) A waiver described in subdivision (b) or (c) of this section is effec- 
tive on the date the Board issues its first Public Agenda Notice providing 
public notice of the date and time of the taxpayer's oral hearing to which 
the waiver applies. 

(2) A waiver described in subdivision (b) or (c) may be rescinded by 
the taxpayer at any time before it becomes effective, if the taxpayer 
agrees to waive its oral hearing before the Board. At the time a taxpayer 
waives an oral hearing under this paragraph, the taxpayer may request 
that the Board decide the taxpayer's matter on the basis of the written re- 
cord on file without an oral hearing or dismiss the taxpayer's matter. 

(e) Exceptions. 

( 1 ) Protecfion from IdenUty Theft. 

(A) The waivers described in subdivisions (a), (b), and (c) do not apply 
to any person's address, telephone number, social security number, fed- 
eral identification number, or other account number, and such informa- 
tion will not be provided to the public in response to a request made pur- 
suant to the California Public Records Act (Gov. Code, §§ 6250 et seq.). 

(B) Nothing in this paragraph prohibits any party to a Board hearing. 
Board Members, or Board Staff from referring to information described 
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in this paragrapli in briefs filed under this division, or in a manner that will 
not disclose any person's actual address, telephone number, social secu- 
rity number, federal identification number, or bank account number at an 
oral hearing conducted during an open session at a public meeting. 

(2) Closed Session. The waivers described in subdivisions (b) and (c) 
do not apply to: 

(A) Information that is only discussed during a portion of an oral hear- 
ing conducted during a closed session held pursuant to Government Code 
section 1 11 26. and the procedures contained in section 5574; and 

(B) The portion of a hearing summary, if any, containing information 
that is only scheduled to be discussed during a closed session. 

NOTH: Authority cited: Article XIII. Section 1 1 , California Constitution; Sections 
1 .'5606 and 1 .'^640. Government Code: and Sections 251.1 840. 705 1 . 825 1 , 925 1 . 
11651. l."^ 170. 30451.. 12451.. 1870 1.40 17 1.41 128. 4350 1,45851, 4660 1.50 152, 
55301 and 60601. Revenue and Taxation Code. Reference: Article XIII, Section 
11. California Constitution,: Sections 62-54. 11124.1. 11125.1. 1.5606. L5619and 
15640. Government Code: and Sections 251. 743, 833. 1840, 7051, 7056. 8251. 
8255. 9251, 9255, 11651, 116.55, 13170, 19542, 19.545, 30451, 30455, .32451, 
.32455,38701,38705,38706,40171,41128,43.501.45851.46601,50152.55301. 
60601 and 60609, Revenue and Taxation Code. 

Hlstory 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 



§ 5574. Request for Portion of Oral Hearing Conducted 
During Closed Session. 

(a) Board's Discretion to Conduct Oral Hearings During Closed Ses- 
sion. 

(1) In general, the Board may conduct portions of oral hearings re- 
quested under chapter 2 or chapter ,3 of this division during a closed ses- 
sion held under Government Code section 1 1 126. 

(2) The Board may not conduct oral hearings requested under the fol- 
lowing provisions during a closed session: 

(A) Article 2 of chapter 3 of this division regarding the assessment of 
unitary or non-unitary property, or an electric generation facility as de- 
fined in Revenue and Taxation Code section 721.5. 

(B) Chapter 4 of this division regarding appeals from the actions of the 
Franchise Tax Board. 

(b) Contents of Requests. Taxpayers may request that the Board con- 
duct a portion of an oral hearing requested under chapter 2 or chapter 3 
during a closed session. Such a request must be in writing, specifically 
identify the matter for which the taxpayer's oral hearing was requested, 
and describe the trade secrets or other confidential research, develop- 
ment, or commercial information, which is likely to be presented at the 
taxpayer's oral hearing, the disclosure of which will cause unwarranted 
annoyance, embarrassment, or oppression. 

(c) Manner of Filing and Due Date for Requests. Requests described 
in subdivision (b) must be filed with the Chief of Board Proceedings in 
the manner provided in section 5570 no later than the due date of the Re- 
sponse to Notice of Board Hearing provided in section 5522.6. 

(d) Review of Requests. 

(1) Chief Counsel's Review and Recommendation. Upon receipt of a 
taxpayer's request for the Board to conduct a portion of an oral hearing 
during a closed session, the Chief Counsel will: 

(A) Review the request to determine whether the matter involves trade 
secrets or other confidential research, development, or commercial in- 
formation the disclosure of which would cause unwarranted annoyance, 
embarrassment, or oppression to any person; 

(B) Prepare a written recommendation to grant or deny the request; 
and 

(C) Submit the taxpayer's request along with the recommendation to 
the Board Chair. 

(2) Board Chair's Discretion. Upon receipt of a taxpayer's request un- 
der subdivision (b) and the Chief Counsel's recommendation to grant or 
deny the request, the Board Chair may direct the Chief of Board Proceed- 
ings to schedule the taxpayer's oral hearing so that a portion of the hear- 
ing is conducted during a closed session, if the Board Chair determines 
that: 



(A) The matter involves trade secrets or other confidential research. 
development, or commercial information the disclosure of which would 
cause unwarranted annoyance, embarrassment, or oppression to any per- 
son; and 

(B) Such information is likely to be disclosed if the taxpayer's oral 
hearing is conducted solely during an open session at a public meeting. 

(3) If a portion of an oral hearing is scheduled to be conducted during 
a closed session pursuant to paragraph (2 ) of this subdivision, that portion 
of the oral hearing must proceed in closed session unless a majority ofthc 
quorum present during the closed session votes in favor of a motion to 
conduct the entire oral hearing during an open session. 

(4) If a motion is passed in accordance with paragraph (3 ) of this subdi- 
vision, the taxpayer's oral hearing must be rescheduled so that the entire 
hearing can be conducted during an open session at a public meeting, and 
the Chief of Board Proceedings shall issue a new Notice of Board Hear- 
ing in accordance with section 5522.6. 

(A) The waivers described in subdivision (b) or (c) of section 5573 are 
effective on the date the Board issues its first Public Agenda Notice pro- 
viding public notice of the date and time of the taxpayer's rescheduled 
oral hearing. 

(B) The waivers described in subdivision (b) or (c) of section 5573 
may be rescinded by the taxpayer at any time before they become effec- 
tive, if the taxpayer agrees to waive its oral hearing before the Board. 

(e) Notice ofBoard Chair's Decision. The Chief of Board Proceedings 
must notify the taxpayer of the Board Chair's decision on a request to 
conduct a portion of an oral hearing during a closed session no later than 
five days prior to the issuance of the F*ublic Agenda Notice described in 
section 5573, subdivision (d). 

(f) Definitions. The phrase "trade secrets or other confidential re- 
search, development, or commercial information the disclosure of which 
will cause unwarranted annoyance, embarrassment, or oppression" must 
be interpreted in the same manner as the terms used therein are inter- 
preted or defined for purposes of Code of Civil Procedure section 
2031.060. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
L5606 and 15640, Government Code; and Sections 251, 1840, 7051. 8251. 9251, 
11651,13170,30451,32451,38701.40171,41128,43501,45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Reference: Article XIII, Section 
1 1, California Constitution; Sections 62.54, 1 1 124.1, 1 1 125.1, 15606, 15619 and 
15640, Government Code; and Sections 251, 743, 833, 1840, 7051, 7056, 8251, 
8255, 9251, 9255, 11651, 11655, 13170, 19542, 19545, .30451, 30455, .32451, 
32455, 38701, 38705, 38706,40171,41 128,43.501,45851,46601, 501. 52, .55301, 
60601 and 60609, Revenue and Taxation Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5575. Privilege. 

The waivers provided for in section 5573 do not abrogate the Board's 
privileges with regard to memoranda from attorneys in the Board's Legal 
Department and the Attorney General to Board Members that are confi- 
dential communications between client and lawyer as defined in Evi- 
dence Code section 952. 

NOTE: Authority cited: Article XIII, Section 1 1, California Constitution; Sections 
1 5606 and 1 5640, Government Code; and Sections 251,1 840, 705 1 , 825 1 , 925 1 , 
11651, 13170, 30451, 32451, 38701, 40171, 41 128, 43501, 45851, 46601,. 501.52, 
55301 and 60601, Revenue and Taxation Code. Reference: Section 6254, Govern- 
ment Code; and Sections 952 and 954, Evidence Code. 

History 
1. New section filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5576. Fees: Filing, Transcripts, and Copies. 

(a) The Board does not charge a fee for the filing of any paper or the 
issuance of a subpoena. 

(b) Charges for transcripts of testimony heard before the Board shall 
be made at the rates specified in Government Code section 69950. 

(c) Copies, including cerfified copies, of records that the Board is per- 
mitted by law to divulge will be furnished to taxpayers and other inter- 
ested persons at cost as specified in Government Code section 6253 and 
Civil Code section 1798.33. 

NOTE: Authority cited: Article XIII, Section 1 1 , California Constitution; Sections 
L5606 and 15640, Government Code; and Sections 251, 1840, 7051, 8251, 9251, 
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11651.13170.30451,32451,38701.40171.41128,43501.45851,46601,50152, 
55301 and 60601, Revenue and Taxation Code. Referenee: Seelion 1798.33, Civil 
Code; and Section 15613, Government Code. 

History 
1. New section filed 1-7-2008; operative 2-6^2008 (Register 2008, No. 2). 



Chapter 6. Taxpayer Bill of Rights 
Reimbursement Claims 



§ 5600. Definitions, Board Hearing Procedures; Taxes 
Affected by This Article. 

(a) The definitions in sections 55 1 1 and 55 1 2 apply to this chapter, and 
Board hearings on claims filed under this chapter will be conducted under 
the hearing procedures set forth in chapter 5 of this division, comrnencing 
with section 5510, except as otherwise noted. 

(b) This chapter applies to reimbursement claims under any of the fol- 
lowing programs: 

Corporate Franchise Income Tax — 
Personal Income and Bank and Corporation Income Tax 

Revenue and Taxation Code Sections 18401-19802 
Business and Property Taxes — 
Alcoholic Beverage Tax 

California Constitution Article XX. Section 22; 

Revenue and Taxation Code Sections 32001-32557 
California Tire Fee 

Public Resources Code Sections 42860^2895; 

Revenue and Taxation Code Sections 55001-55381 
Childhood Lead Poisoning Prevention Fee 

Health and Safety Code Section 105310; 

Revenue and Taxation Code Sections 43001-43651 
Cigarette and Tobacco Products Tax 

California Constitution Article XIIIB, Section 12; 

Revenue and Taxation Code Sections 30001-30481 
Diesel Fuel Tax 

Revenue and Taxation Code Sections 60001-60709 
Emergency Telephone Users Surcharge 

Revenue and Taxation Code Sections 4 100 1-4 11 76 
Energy Resources Surcharge 

Revenue and Taxation Code Sections 40001-40216 
Hazardous Substances Tax 

Revenue and Taxation Code Sections 43001-43651 
Integrated Waste Management Fee 

Revenue and Taxation Code Sections 45001-45984 
Marine Invasive Species Fee Collection Law 

Public Resources Code Sections 71200-71271; 

Revenue and Taxation Code Sections 44000^4008, 55001-55381 
Motor Vehicle Fuel Taxes 

California Constitution Article XIX, Sections 1-9; 

Revenue and Taxation Code Sections 7301-8526 
Natural Gas Surcharge 

Public Utilities Code Sections 890-900; 

Revenue and Taxation Code Sections 55001-55381 
Occupational Lead Poisoning Prevention Fee 

Health and Safety Code Section 105190; 

Revenue and Taxation Code Sections 43001-43651 
Oil Spill Response, Prevention and Administration Fees 

Revenue and Taxation Code Sections 46001-46751 
Private Railroad Car Tax 

California Constitution Article XIII, Section 19; 

Revenue and Taxation Code Sections 1 1201-1 1702 
Sales and Use Tax (including State-administered local sales, 

transactions, and use taxes) 

Revenue and Taxation Code Sections 6001-7279.6 
Timber Yield Tax 



Revenue and Taxation Code 
Sections 423.5. 431-437, 38101-38908 
Underground Storage Tank Maintenance Fee 

Revenue and Taxation Code Sections 50101-50162 
Use Fuel Tax Law 

Revenue and Taxation Code Sections 8601-9355 
(c) To the extern that provisions in this chapter are in conflict with the 
International Fuel Tax Agreement, the provisions of the International 
Fuel Tax Agreement are controlling. 

NOTE: Authority cited: .Section 15606(a). Government Code; Section 893. Public 
Utilities Code; and Sections 7051. 8251, 9251, 11651, 30451. 32451. 38701. 
40171. 41 128, 43501, 44003, 45851, 46601, 50152, 55301 and 60601, Revenue 
and Taxation Code. Reference: Sections 7091. 8269, 9269, 11657, 21013. 
30458.9. 32469, 38708, 40209. 41 169, 43520, 45865, 46620, 50156.9, 55330 and 
60630, Revenue and Taxation Code. 

History 
1. Renumbering of former division 2, chapter 10 article 9 to new chapter 6 (sec- 
tions 5600-5700) and renumbering of former section 5090 to new section 5600. 
including amendment of section and Note, filed 1-7-2008; operative 
2-6-2008 (Register 2008. No. 2). 

§5601. Eligible Claims. 

Only those expenses that were incurred after the date of the notice of 
determination, jeopardy determination or claim for refund in business or 
property tax cases and after the date of filing an appeal to the Board in 
corporate franchise and income tax cases are eligible for reimbursement. 
Expenses incurred in a business tax or Timber Yield Tax case are "related 
to a hearing before the board" and reimbursable only if the claimant 
sought Board review of an unfavorable Decision and Recommendation 
issued by the Appeals Division and only if the Board finds that the action 
taken by Board Staff was unreasonable. To determine whether Board 
Staff has been unreasonable, the Board will consider whether Board Staff 
has established that its position was substantially justified. This means 
that a taxpayer whose petidon for redeterminafion or claim for refund is 
not granted does not have an eligible claim. All expenses incurred in cor- 
porate franchise or income tax appeals to the Board are "related to a hear- 
ing before the board." 

NOTE: Authority cited: Section 15606(a), Government Code; Section 893. Public 
Utilities Code; and Sections 7051. 8251, 9251, 11651, 30451, 32451, .38701. 
40171. 41128, 43501, 44003, 45851, 46601, 50152, 55301 and 60601, Revenue 
and Taxation Code. Reference: Sections 7091. 8269, 9269, 11657. 21013. 
30458.9, 32469, 38708, 40209, 41 169, 43520, 45865, 46620, 50156.9, 55330 and 
60630, Revenue and Taxation Code. 

History 
1. Renumbering of former section 5091 to new section 5601, including amend- 
ment of section and Noth, filed 1-7-2008; operative 2-6-2008 (Register 2008, 
No. 2). 

§ 5602. Reasonable Fees. 

Reasonable fees for professional representadon before the Board shall 
be as provided in Revenue and Taxadon Code section 7156, subdivision 
(c)(l)(B)(iii). 

NOTE: Authority cited: Section 15606(a). Government Code; Section 893. Public 
Utilities Code; Sections 7051, 8251, 9251, 11651, 30451, 32451, 38701, 40171, 
41 128, 43501, 44003. 45851. 46601, 50152, 55301 and 60601, Revenue and Tax- 
ation Code. Reference: Sections 7091, 7156, 8269, 9269, 1 1657, 21013, 30458.9, 
32469, 38708, 40209, 41169, 43520, 45865, 46620, 50156.9, 55330 and 60630, 
Revenue and Taxation Code. 

History 

1. Renumbering of former section 5092 to new section 5602, including amend- 
ment of Note, filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

§ 5603. Claim Procedure. 

(a) Claim Form. The claim must be filed with the Chief of Board Pro- 
ceedings on the Taxpayers' Bill of Rights Reimbursement Claim form 
(7/98), which is hereby incorporated by reference. 

(b) One Year Filing Deadline; Complete Claim Form. The completed 
claim form must be filed within one year of the date the decision of the 
Board becomes final. The Chief of Board Proceedings, in his or her 
discrefion, may grant extensions of time to file a completed claim form 
upon a showing of reasonable cause, if the written request is filed with 
the Chief of Board Proceedings prior to the scheduled due date of the 
claim form. If the claim form filed is incomplete, the claimant will be 
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granted 30 days additional time to complete the claim form. Failure to file 
a complete claim within the time granted will result in dismissal of the 
claim by the Chief of Board Proceedings. 

(c) Dismissal of Ineligible Claim. The Chief of Board Proceedings 
must dismiss a claim when the Board previously dispo.sed of the case at 
hearing without granting the petition for redetermination or claim for re- 
fund. 

(d) Staff Statement. Within 60 days of the filing of a complete claim 
form. Board Staff and when applicable. Franchise Tax Board staff, must 
submit a statement in response to the claim. The Chief of Board Proceed- 
ings, in his or her discretion, may grant extensions of time to file a staff 
statement upon a showing of reasonable cause, if a written request is filed 
with the Chief of Board Proceedings before the scheduled due date of the 
staff statement. 

(e) Claimant Response. The staff statement(s) must be mailed to the 
claimant, who must be given the opportunity to respond within 60 days 
of service of the staff statement with additional written argument and/or 
documentation, including but not limited to, declarations under penalty 
of perjury. The Chief of Board Proceedings, in his or her discretion, may 
grant extensions of time to file a response upon a showing of reasonable 
cause if the written request for extension is filed with the Chief of Board 
Proceedings before the scheduled due date of the response. If the claim- 
ant submits new information or documentation in the response. Board 
Staff or Franchise Tax Board Staff may be given an additional 30 days 
to respond to the new material. 

NOTE: Authority cited: Section 15606(a), Government Code; Section 893, Public 
Utilities Code; and Sections 7051, 8251, 9251. 11651, 30451, 32451. 38701, 
40171, 41 128. 43501, 44003, 45851. 46601. 50152, 55301 and 60601. Revenue 
and Taxation Code. Reference: Sections 7091. 8269. 9269. 11657. 21013. 
30458.9. 32469. 38708. 40209. 411 69, 43520, 45865, 46620, 50156.9, 55330 and 
60630, Revenue and Taxation Code. 

History 

1 . Renumbering of former section 5093 to new section 5603, including amend- 
ment of section and Note, filed 1-7-2008; operative 2-6-2008 (Register 2008, 
No. 2). 

§ 5604. Oral Hearing on Reimbursement Claim. 

After the submission of documents described in section 5603, the 
claim will be scheduled for oral hearing before the Board. The claimant 
and, when applicable, the Franchise Tax Board will receive 60 days no- 
tice of the hearing date and time, and the procedures will be governed by 
chapter 5 of this division. Oral hearing may be waived by the taxpayer 
and the matter submitted for decision on the basis of the written submis- 
sions. 

NOTE: Authority: Section 15606(a), Government Code; Section 893, Public Utili- 
ties Code; and Sections 7051, 8251, 9251, 11651, 30451, 32451, 38701, 40171, 
41 128, 43501, 44003, 45851, 46601, 50152, 55301 and 60601, Revenue and Tax- 
ation Code. Reference: Sections 7091, 8269, 9269, 1 1657, 21013, 30458.9, 32469. 
38708, 40209. 41169. 43520, 45865. 46620, 50156.9, 55330 and 60630, Revenue 
and Taxation Code. 

History 
1. Renumbering of former section 5094 to new section 5604, including amend- 
ment of section and Note, filed 1-7-2008; operative 2-6-2008 (Register 2008, 
No. 2). 

§ 5605. Notice of Decision. 

Whether or not an oral hearing is held on the claim, the Board will send 
written notice of its decision to the claimant, and, where applicable, to the 
Franchise Tax Board. Notwithstanding chapter 5 of this division, the 
Board's decision on the claim is final 30 days from the date it is mailed. 
Any proposed award of reimbursement must be available as a public re- 
cord for at least 10 days prior to the effective date of the award, except 
appeals from actions of the Franchise Tax Board, which must be avail- 
able as a public record for at least 10 days prior to the effective date of 
the determination. 

NOTE: Authority: Section 15606(a), Government Code; Section 893, Public Utili- 
ties Code; and Sections 7051, 8251, 9251. 11651, 30451, 32451, 38701, 40171, 
41 128, 43501, 44003, 45851, 46601, 50152, 55301 and 60601, Revenue and Tax- 
ation Code. Reference: Sections 7091 , 8269, 9269, 1 1657, 21013, 30458.9, 32469, 
38708, 40209, 4] 1 69, 43520, 45865, 46620, 501 56.9, 55330 and 60630, Revenue 
and Taxation Code. 



History 

1. Renumbering of former section 5095 to new section 5605, including amend- 
ment ofsection and NoTi:, filed 1-7-2008; operative 2-6-2008 (Register 2008. 
No. 2). 



§ 5700. Annotations. 

(a) Definitions. For purposes of this regulation, the following defini- 
tions shall apply: 

(1) "Annotations" are published in either the Business Taxes Law 
Guide or the Property Taxes Law Guide and are suinmaries of the conclu- 
sions reached in selected legal rulings of counsel. Annotations do not em- 
bellish or interpret the legal rulings of counsel which they summarize and 
do not have the force and effect of law. 

(2) "Legal ruling of counsel" ineans a legal opinion written and signed 
by the Chief Counsel or an attorney who is the Chief Counsel's designee, 
addressing a specific tax application inquiry from a taxpayer or taxpayer 
representative, a local government agency, or board staff. 

(3) "Current Legal Digest" means a publication containing drafts of 
new annotations proposed to be added, and/or annotations proposed to 
be amended or deleted in the Business Taxes Law Guide or Property 
Taxes Law Guide. 

(4) "Tax" means any tax, fee. surcharge, assessment, assessment re- 
view, or exemption program administered by the Board or any tax over 
which the Board has oversight or advisory responsibility. 

(5) "Taxpayer" means person liable for the payment of any tax as the 
term tax is defined above. 

(6) "Board" means the State Board of Equalization. 

(b) Elements of Annotated Legal Rulings of Counsel. In order to quali- 
fy for annotaUon, alegal ruling of counsel must include the following ele- 
ments: 

( 1 ) A summary of pertinent facts, 

(2) An analysis of the issue(s), 

(3) References to any applicable statutes, regulations, or case law, and 

(4) A conclusion supported by the analysis of the issue(s). 

(c) Use of Annotations. 

(1) Annotations provide notice of the existence of and conclusions 
reached in selected legal rulings of counsel regarding the application of 
the statutory law, regulatory law, or judicial opinions to a parficular fac- 
tual circumstance. 

(2) Annotations are a research tool to locate selected legal rulings of 
counsel and thus provide guidance regarding the interpretation of statutes 
and Board regulations as applied by the Board staff to specific factual sit- 
uafions in legal ruling of counsel. 

(3) Except as provided in Regulation 1705, following the advice pro- 
vided in an annotation is not reasonable reliance upon written advice for 
purposes of obtaining relief from a failure to pay tax, interest and penalty. 

(d) Publicafion of Annotations. 

(1) Before new annotations are added, or existing annotations are 
amended or deleted, the Board shall publish the proposed changes in a 
Current Legal Digest and shall provide interested persons not less than 
30 days to comment on and, if necessary, challenge the proposed 
changes. 

(2) Any person may request, and shall be entitled to receive. Current 
Legal Digests. Requests to be added to the mailing list to receive Current 
Legal Digests may be directed to the Board's Legal Division. 

(e) Request for Depublication of an Annotation. An annotation pub- 
lished in the Business Taxes Law Guide or the Property Taxes Law Guide 
believed to be in error and/or appearing to conflict with another annota- 
tion may be depublished using the following procedure: 

( 1 ) A request for depublication of an annotation shall be directed to the 
Chief Counsel. 

(2) A request for depublication of an annotation shall be approved or 
denied by the Chief Counsel within sixty (60) days from the date the re- 
quest is received. 
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(3) If a request for the depublication of an annotation is approved by Note: Authority cited: Section 7051. Revenue and Taxation Code. Reference: 
the Chief Counsel, the Board shall publish the proposed depublication in Sections 15606(c) and (c). Government Code; and Sections 6596. 7051, 7084, 

^ , y , p.. , * ^ ^ ^ 8262.9262,13170,30458.2,32462,40202,41162,43513,45858,46613,50156.2 

a L^urrent Legal Uigest. ^^^ 33323 Revenue and Taxation Code. 

(4) If a request for the depublication ol an annotation is denied, the re- History 

questor may bring the request before the Board's Business Taxes or Prop- 1 . Renumbering of former section 5200 to new section 5700. including amend- 

erty Taxes Committee for consideration. ment of Noth, filed 1-7-2008; operative 2-6-2008 (Register 2008, No. 2). 

(0 Copies of Legal Rulings of Counsel. Any person may request, and 
shall be entitled to receive, a copy of a legal ruling of counsel, with confi- 
dential taxpayer information excised, that has been annotated in the Busi- 
ness Taxes Law Guide or Property Taxes Law Guide. Requests may be 
directed to the Board's Legal Division. 
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Division 2.2. State Board of 
Equalization — Conflict of Interest Code 

(Originally Primed 5-15-76) 

§6001. General Provisions. 

The Political Reform Act (Government Code Sections 81000, et seq.) 
requires state and local government agencies to adopt and promulgate 
conflict of interest codes. The Fair Political Practices Commission has 
adopted a regulation (2 Cal. Code of Regs. Section 1 8730) containing the 
terms of a standard conflict of interest code, which can be incorporated 
by reference, and which may, after public notice and hearings, be 
amended by the Fair Political Practices Commission to conform to 
amendments in the Political Reform Act. Therefore, the terms of 2 Cal. 
Code of Regs. Section 1 8730 and any amendments to it duly adopted by 
the Fair Political Practices Commission are hereby incorporated by refer- 
ence. This regulation and the attached Appendices A and B constitute the 
conflict of interest code of the State Board of Equalization. 

All designated employees of the State Board of Equalization shall file 
statements of economic interests with the State Board of Equalization. 
Upon receipt of the a statement of the Executive Director, the State Board 
of Equalization shall make and retain a copy and forward the original to 
the Fair Political Practices Commission. Statements of all other desig- 
nated employees will be retained by the State Board of Equalization 
NOTE: Authority cited: Sections 87300-87311, Government Code. Reference: 
Sections 87302 and 87303, Government Code. 

History 

1. New Chapter 2.1 (Sections 6001-6006) filed 5-10-76; effective thirtieth day 
thereafter (Register 76, No. 20). 

2. New Chapter 2. 1 (Sections 6001-6006) refiled 2-14-77; effective thirtieth day 
thereafter. Approved by Fair Political Practices Commission 1-4-77 (Register 
77, No. 8). 

3. Repealer of Chapter 2.1 (Sections 6001-6006) and new Chapter 2.1 (Sections 
6001 -601 0, Appendices A and B) filed 9-1 7-80; effective thirtieth day thereaf- 
ter. Approved by Fair Political Practices Commission 6^4-80 (Register 80, No. 
38). 

4. Repealer of Chapter 2.1 (Sections 6001-6010 and Appendix A only) and new 
Chapter 2.1 (Section 6001 and Appendix A) filed 1 1-5-82; effective thirtieth 
day thereafter. Approved by Fair Political Practices Commission 5-^-82 (Reg- 
ister 82, No. 45). 

5. Editorial correction of History 1 and 4 (Register 95, No. 9). 

6. Amendment of section, repealer of Appendices A and B and new Appendices 
A and B filed 3-2-95; operative 4-3-95. Submitted to OAL for printing only 
pursuant to Government Code section 1 1343 (Register 95. No. 9). 

7. Amendment of Appendices A and B filed 1 1-5-97; operative 12-5-97. Ap- 
proved by Fair Political Practices Commission 8-22-97 (Register 97, No. 45). 

8. Amendment of Appendices A and B filed 4-8-98; operadve 5-8-98. Approved 
by Fair Political Practices Commission 2-6-98 (Register 98, No. 1 5). 

9. Amendment of Appendix A filed 7-13-99; operative 8-12-99. Approved by 
Fair Political Practices Commission 5-21-99 (Register 99, No. 29). 

10. Amendment of Appendices A and B filed 3-13-2000; operative 4-12-2000. 
Approved by Fair Political Practices Commission 2-28-2000 (Register 2000, 
No. 11). 

1 1 . Amendment of Appendices A and B filed 3-12-2001 ; operative 4-1 1-2001 . 
Approved by Fair Political Practices Commission 1-22-2001 (Register 2001, 
No. 11). 

12. Amendment of Appendices A and B filed 3-8-2002; operative 4-7-2002. Ap- 
proved by Fair Political Practices Commission 1-10-2002 (Register 2002, No. 
10). 

13. Amendment of Appendix A filed 3-13-2003; operative 4-12-2003. Ap- 
proved by Fair Political Practices Commission 1-20-2003 (Register 2003, No. 
11). 

14. Amendment of Appendices A and B filed 5-6-2004; operative 6-5-2004. Ap- 
proved by Fair Political Practices Commission 3-10-2004 (Register 2004, No. 
19). 

15. Amendment of section and Appendices A and B filed 5^4-2005; operative 
6-3-2005. Approved by Fair Political Practices Commission 2-24-2005 (Reg- 
ister 2005, No. 18). 

1 6. Renumbering of former division 2.2 to division 2.3 and renumbering of former 
division 2.1 to division 2.2 filed 1-7-2008; operative 2-6-2008 (Register 2008, 
No. 2). 
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Designated Positions 

Board 

Deputy to Board Member 



Disclosure Categories 
All 



Designated Positions 

Administrative Assistant to Board Member 

Assistant to Board Member 

CEA 

Administrative Assistant 

Staff Services Manager 

Tax Counsel 

Tax Consultant Expert 

Tax Services Specialist 

Assistant Tax Services Specialist 

Associate Governmental Program Analyst 

Business Taxes Representative 

Business Taxes Specialist II 

Information Officer II 



Disclosure C \Uegorics 
All 



Executive 

Executive Director 

Administrative Assistant 

CEA (Communications Office) 



Board Proceedings Division 

CEA 

Staff Services Manager 

Associate Governmental Program Analyst 

(LAN Workgroup Manager) 

Associate Governmental Program Analyst 



Customer and Taxpayer Sen'ices Division 

CEA ' 

Staff Services Manager 

Business Taxes Compliance Specialist 

Assistant Tax Services Specialist 

Associate Governmental Program Analyst 

Associate Information Systems Analyst 

Staff Services Manager (Forms and Publications 

Section) 

Assistant Tax Services Specialist (Forms and 

Publications Section) 

Associate Governmental Program Analyst (Forms and 

Publications Section) 



Legislative Division 

Assistant Chief Counsel 

CEA 

Staff Services Manager 

Senior Specialist Property Appraiser 

Business Taxes Specialist 

Associate Governmental Program Analyst 

(System or LAN Administrator) 

Operations Research Specialist 

Research Program Specialist 

Research Analyst 



Technology Services Division 

CEA 

Data Processing Manager IV 

Business Taxes Administrator 

Business Taxes Compliance Supervisor . 

Data Processing Manager , 

Staff Services Manager 

Systems Software Specialist 

Associate Systems Software Specialist . . , 

Senior Information Systems Analyst 

Staff Information Systems Analyst 

Associate Information Systems Analyst . , 

Senior Programmer Analyst 

Staff Programmer Analyst 

Associate Programmer Analyst 

Associate Governmental Program Analyst 



All 
All 
-8 
-8 
-6 
-6 
-fi 

-b 
-6 
-6 
-6 



All 
All 

All 



All 

All 

-6.8 
1-6 



All 
1-9 
1-6 
1-6 
1-6 
8 

7,9 

7,8 

7.8 



All 
All 
1-6 
1-6 
1-6 



1-6,8 

1-4. 6, 8 

1-4,8 

1-4,8 



All 

All 

2.7-9 

2.7-9 

7-9 

7-9 

8 

8 

8 

8 

8 

8 

8 

8 

8 



Taxpayers' Rights and Equal Employment Opportimity Division 

CEA ". ; : . . . All 

Business Taxes Specialist (TRA) 1-4 

Associate Property Appraiser (TRA) 1—4 

Staff Services Manager (EEOO) 7,9 

Associate Governmental Program Analyst (EEOO) 7, 9 
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Designated Positions Disclosure Categories 

Administration Department 

CEA All 

Training Officer (Training Office) 9 

Associate Governmental Program Analyst 

(Training Office) 9 

Administrative Support Division 

CEA All 

Staff Services Manager 7-10 

Associate Business Management Analyst 7-9 

Associate Governmental Program Analyst 7-9 

Telecommunications Systems Analyst 10 

Office Services Manager (Supervisor, Cashier Unit) .... 7 

Personnel Management Division 

CEA 7-9 

Staff Services Manager 7-9 

Associate Governmental Program Analyst 7-9 

Associate Personnel Analyst 7-9 

Labor Relations Specialist 7-9 

Financial Management Division 

CEA All 

Staff Services Manager 7-9 

Accounting Administrator 7-9 

Associate Accounting Analyst 7-9 

Associate Administrative Analyst 7-9 

Associate Budget Analyst 7-9 

Senior Accounting Officer 7-9 

Associate Governmental Program Analyst 7-9 

Staff Information Systems Analyst (Specialist) 8 

Policy, Planning and Evaluation Division 

Staff Services Manager III 1-4, 7-9 

Staff Services Manager I or II 7-9 

Associate Management Analyst 7-9 

Associate Business Management Analyst 7-9 

Associate Governmental Program Analyst 7-9 

Staff Information Systems Analyst 8 

Legal Department 

CEA All 

Assistant Chief Counsel All 

Tax Counsel 1-6 

Supervising Tax Auditor 1,2 

Administrative Assistant 7-9 

Librarian 7, 8 

Staff Information Systems Analyst 8 

Associate Information Systems Analyst 8 

Business Taxes Specialist II or III 1,2 

Business Taxes Specialist I 1,2* 

Business Taxes Compliance Supervisor (Offers in 

Compromise) 1,2 

Business Taxes Compliance Specialist (Offers in 

Compromise) 1,2 

Business Taxes Specialist (Offers in Compromise) 1,2 

Internal Security and Audit DivisionCEA All 

Business Taxes Administrator All 

Business Taxes Specialist All 

Associate Tax Auditor All 

Associate Governmental Program Analyst 7-9 

Systems Software Specialist 8 

Staff Information Systems Analyst 8 

Associate Information Systems Analyst 8 

Assistant Information Systems Analyst 8 

Investigations Division 

CEA All 

Business Taxes Administrator 1,2, 7-9 

Business Taxes Specialist 1,2 

Business Taxes Compliance Specialist 1,2 

Supervising Tax Auditor 1, 2, 9 



Designated Positions Disclosure Categories 

Associate Tax Auditor 1,2 

Staff Information Systems Analyst 8 

Property and Special Taxes Department 

CEA . : All 

Administrative Assistant 1,2, 6-9 

Staff Services Manager 7-9 

Associate Governmental Program Analyst 3, 7-9 

Staff Information Systems Analyst 8 

Assessment Policy and Standards Division 

CEA " 3. 7-9 

Principal Property Appraiser 3, 7-9 

Senior Specialist Property Appraiser 3 

Senior Specialist Property Auditor Appraiser 3 

Supervising Property Appraiser 3. 7-9 

Associate Property Appraiser 3 

Associate Property Auditor Appraiser 3 

Research Analyst II (GIS) 3 

County' Property Tax Division 

CEA ■ ■ 3, 4, 7-9 

Principal Property Appraiser 3. 7-9 

Senior Petroleum and Mining Appraisal Engineer 3 

Supervising Property Appraiser (Assessment Practices 

Surveys Section) 3, 7-9 

Senior Specialist Property Appraiser (Assessment 

Practices Surveys Section) 3 

Senior Specialist Property Auditor Appraiser (Assessment 

Practices Surveys Section) 3 

Associate Property Appraiser (Assessment Practices 

Surveys Section) 3 

Associate Property Auditor Appraiser (Assessment Practices 

Surveys Section) 3 

Supervising Property Appraiser (Timber Tax Section) ... 4, 7-9 
Senior Specialist Property Auditor Appraiser (Timber 

Tax Section) 4 

Associate Property Auditor Appraiser 

(Timber Tax Section) 4 

Senior Forest Property Appraiser 4 

Associate Forest Property Appraiser 4 

Valuation Division 

CEA 3, 7-9 

Principal Property Appraiser 3, 7-9 

Senior Specialist Property Appraiser 3 

Senior Specialist Property Auditor Appraiser 3 

Supervising Property Appraiser 3, 7-9 

Associate Property Appraiser 3 

Associate Property Auditor-Appraiser 3 

Excise Taxes and Fees Division 

CEA 1.2,7-9 

Business Taxes Compliance Supervisor 1. 2, 6, 9 

Business Taxes Compliance Specialist 1, 2, 6, 9 

Supervising Tax Auditor 1 , 2, 6. 9 

Business Taxes Specialist II or III 1 , 2, 6, 9 

Business Taxes Specialist I 1 , 2, 6 * 

Associate Tax Auditor 1 , 2, 6* 

Fuel Taxes Division 

CEA 1,2,7-9 

Business Taxes Administrator 1,2, 7-9 

Staff Services Manager 1 , 2, 9 

Business Taxes Compliance Supervisor 1 , 2. 9 

Business Taxes CompHance Specialist 1, 2, 9 

Supervising Tax Auditor 1 , 2, 9 

Business Taxes Specialist II or III 1, 2. 9 

Business Taxes Specialist I 1,2* 

Associate Tax Auditor 1,2* 

Sales and Use Tax Department 

CEA 3 or 4 All 

CEA 2 1, 2, 7-9 

Business Taxes Administrator 1,2, 7-9 
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Dc'sii>nated Positions Disclosure Categories 

Administrative Assistant 1,2,7,8 

Business Taxes Compliance Supervisor 

(LAN Administrator) 1 , 2, 8. 9 

Business Taxes Compliance Supervisor 1, 2. 9 

Business Taxes Compliance Specialist 1,2,9 

Supervising Tax Auditor 1,2, 7-9 

Business Taxes Specialist II or III 1,2, 7-9 

Business Taxes Specialist (Special Projects) 1,2, 7-9 

Business Taxes Specialist (Systems Coordinator) 1, 2, 8, 9 

Business Taxes Specialist (Training Group) 1, 2, 9 

Business Taxes Specialist (Computer Audit Specialist) . . 1, 2, 8 

Business Taxes Specialist (Regulation Coordinator) 1,2 

Business Taxes Specialist (Revenue Opportunity) 1,2 

Business Taxes Specialist (Technical Advisor) 1,2 

Business Taxes Specialist (Project Coordinator) 1,2 

Business Taxes Specialist I 1,2''= 

Associate Tax Auditor 1,2* 

Staff Information Systems Analyst 1, 2. 8 

Associate Information Systems Analyst 1. 2, 8 

Associate Governmental Program Analyst 1,2 

Consultant All ** 

* Pursuant to 2 California Code of Regulations, section 18733, in lieu of filing 
Form 700, an employee in this disclosure category who was not assigned and 
did not participate in any property tax audits shall file Form 700-A. 

** Consultants shall be included in the list of designated employees and shall dis- 
close pursuant to the broadest disclosure category in the code subject to the fol- 
lowing limitation: 

The Executive Director may determine in writing that a particulai^ consultant is 
hired to perform a range of duties that is limited in scope and thus is not required 
to fully comply with the disclosure requirements in this section. Such written 
determination shall include a description of the consultant's duties and, based 
upon that description, a statement of the extent of disclosure requirements. The 
Executive Director's determination is a public record and shall be retained for 
public inspection in the same manner and location as this conflict of interest 
code. 

Appendix B 

Disclosure Categories 

Category 1 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources of the type licensed or reg- 
ulated by or registered with the Board under the Bradley-Bums Uniform 
Local Sales and Use Tax Law, the Sales and Use Tax Law, and the Trans- 
actions and Use Tax Law. 

Category 2 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources of the type licensed or reg- 
ulated by or registered with the Board under the Alcoholic Beverage Tax 
Law, California Cigarette and Tobacco Products Licensing Act of 2003, 
California Tire Fee Law, Childhood Lead Poisoning Prevention Fee 
Law, Cigarette and Tobacco Products Tax Law, Diesel Fuel Tax Law, 
Electronic Waste Recycling Act of 2003, Emergency Telephone Users 
Surcharge Law, Energy Resources Surcharge Law, Hazardous Sub- 
stances Tax Law, Integrated Waste Management Fee Law, International 
Fuel Tax Agreement, Marine Invasive Species Fee Collection Law, Mo- 
tor Vehicle Fuel Tax Law, Natural Gas Surcharge Law, Occupational 
Lead Poisoning Prevention Fee Law, Oil Spill Response, Prevention, and 
Administration Fees Law, Underground Storage Tank Maintenance Fee 
Law, Use Fuel Tax Law, or Water Rights Fees. 



Category 3 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources that own. or owned, prop- 
erty of the type assessed or valued or exempted by the Board and interests 
in real property located within the State of California. 

Category 4 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources of the type registered v. ith 
or regulated by the Board under the Timber Yield Tax Law and interests 
in real property classified as timberland under the Timber Yield Tax 
Law. 

Category 5 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources who have filed an appeal 
within the preceding 1 2 months or have an appeal pending under the Per- 
sonal Income Tax Law, Bank and Corporation Tax Law, or Senior Citi- 
zens Property Tax Assistance Law or have a pending claim under the 
Taxpayers' Bill of Rights for one of these tax programs. 

Category 6 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources authorized by the Insur- 
ance Commissioner to transact business in this state. 

Category 7 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources that provide goods, equip- 
ment, vehicles, services, or leased space of the type utilized by the Board. 

Category 8 

Designated employees in this category must report investments busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources that provide computers, 
computer programming, or any other services or training or equipment 
related to such things as computers, software, automation, data process- 
ing, communication, information technology, and duplication services 
of the type utilized by the Board. 

Category 9 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources that provide services, ma- 
terials, equipment, conference facilities, or consultation of the type uti- 
lized by the Board for personnel services or the training of employees. 

Category 10 

Designated employees in this category must report investments, busi- 
ness positions in business entities, and sources of income, including 
loans, gifts and travel payments, from sources that provide telecommu- 
nications equipment and services of the type utilized by the Board. 
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Division 2.3. State Board of 
Equalization— Contribution Disclosure 

§ 7001. Contribution to Members of the State Board of 
Equalization. 

(a) Terms used in Government Code Section 1 5626 are defined in Sec- 
tions 7002 through 701 1. 

History 

1. New division 2.2 and section filed 7-21-94; operative 8-22-94 (Register 94, 
No. 29). 

2. Renumbering of former division 2.3 to di\ ision 2.4 and renumbcrins of former 
division 2.2 to division 2.3 filed 1-7-2008; operative 2-6-2008 (Register 2008. 

No. 2). 

§ 7002. Members of the Board of Equalization. 

(a) The provisions of Government Code Section 1 5626 are applicable 
to the Members of the State Board of Equalization and the State Control- 
ler. 

(b) For the purposes of Section 1 5626, if a deputy to the Controller sits 
at a meeting of the board and votes on behalf of the Controller, the deputy 
shall disclose contributions made to the Controller and shall disqualify 
himself or herself from voting pursuant to the requirements of the sec- 
tion. 

History 

1. New section filed 7-21-94; operative 8-22-94 (Register 94, No. 29). 

§ 7003. Adjudicatory Proceedings Pending Before the 

Board Under Government Code Section 15626. 

(a) For purposes of Government Code Section 15626, an "adjudicato- 
ry proceeding pending before the board" means any matter pertaining to 
an issued assessment of tax or fee or refund of tax or fee to a taxpayer or 
feepayer that has been scheduled and appears as an item on a meeting no- 
tice of the board, as required by Government Code Section 1 1 125, as a 
contested matter for administrative hearing before the board. 

(b) A non-appearance agenda item is not considered an adjudicatory 
proceeding unless the matter has previously appeared on the calendar as 
a contested matter, or has been removed from the non-appearance agen- 
da for separate discussion and vote, or the agenda item is one about which 
the member has previously contacted the board staff or a party. A matter 
which has previously been submitted on the record without an appear- 
ance by the taxpayer or taxpayer's representative and without Board dis- 
cussion of the matter is a non-appearance matter. 

( 1 ) The term "removed from the non-appearance agenda for separate 
discussion and vote" are those agenda items which have been removed 
from the non-appearance calendar and which have been the subject of a 
discussion or vote by the Board. It does not include items about which 
a Board Member raises a procedural question, or a question concerning 
whether the requirements of Government Code Section 1 5626 have been 
met. 

(2) The term "contacted the board staff or a party" does not include 
procedural inquiries by a Board Member or a party, including, but not 
limited to, inquiries concerning: 

(A) when a case will be scheduled for Board consideration or decision; 

(B) the status of a particular case; 

(C) whether the requirements of Government Code Section 15626 
have been met. 

(3) The term "contacted the board staff or a party" means and includes 
any substantive inquiries from a Board Member and/or his or her staff to 
the board staff. Substantive inquiries include inquiries which are not pro- 
cedural inquiries and which request information or discussion of legal is- 
sues, staff positions, staff or taxpayer theories or other substantive issues 
concerning a matter on a non-appearance agenda. 

(c) Assessments pursuant to Section 19 of Article XIII of the Califor- 
nia Constitution are not considered adjudicatory proceedings under Gov- 
ernment Code Section 15626. 



(d) Rate setting functions fixed or set by the board, including, hut not 
limited to, rates set pursuant to Revenue and Taxation Code Sections 
1 2202. 1 , 301 23, 381 1 5, and 4103 i , and Health and Safety Code Sections 
25205.3, 25205.4, 25205.5, 25205.7, 25205.9, 25174.2 and 25343 are 
not considered adjudicatory proceedings under Government Code Sec- 
tion 15626. 

(e) Administrative hearings for consideration and adoption of rules 
and regulations are not considered adjudicatory proceedings under Go\ - 
ernment Code Section 15626. 

(f) A petition for rehearing is not an adjudicatory item unless removed 
for separate discussion and vote or the agenda item is one about which 
the member has contacted board staff or a party. 

HiSlORY 
1. New section filed 7-21-94; operative 8-22-94 (Register 94, No. 29). 

§ 7004. Party Under Government Code Section 15626. 

(a) For purposes of Government Code Section 15626, "party" means 
any person who is the subject of an adjudicatory proceeding before the 
board. It does not include a state agency as that term is described in Chap- 
ter 2 (commencing with Section 82000) of Title 9 of the Government 
Code. 

(b) When a close corporation is a "party" to an adjudicatory proceed- 
ing pending before the board, the majority shareholder is subject to the 
disclosure requirements of Government Code Section 1 5626. For pur- 
poses of Section 15626, "close corporation" means a corporation in 
which any natural person, or any natural person who together with his or 
her spouse, owns or controls at least 50 percent of the voting stock of a 
corporation. 

History 
1. New section filed 7-21-94; operative 8-22-94 (Register 94. No. 29). 

§ 7005. Agents Under Government Code Section 15626. 

(a) For purposes of Government Code Section 15626, a person is the 
"agent" of a party to, or a participant in. an adjudicatory proceeding pend- 
ing before the board only if he or she represents that person in connection 
with the proceeding. If an individual acting as an agent is also acting as 
an employee or member of a law, accounting, consulting or other firm, 
or a similar entity or corporation, both the entity or corporation and the 
individual are "agents." 

(b) To determine whether a contribution of $250 or more has been 
made by a person or his or her agent, contributions made by that person 
within the preceding 12 months shall be aggregated with those made by 
his or her agent within the preceding 12 months or the period of the 
agency relationship, whichever is shorter. Contributions from other em- 
ployees or members of the agent's law. accounting, or consulting firm, 
or similar entity, or contributions from participants, shall not be aggre- 
gated with those of the party and his or her agent. 

(c) A person who has not represented a party or a participant during 
the preceding 1 2 months shall not be considered an agent for purposes 
of determining whether Section 15626 applies. A person who has ceased 
to represent a party or a participant is no longer an agent for purposes of 
determining whether Section 15626 applies. 

History 
1. New section filed 7-21-94; operative 8-22-94 (Register 94, No. 29). 

§ 7006. Participants Under Government Code Section 
15626. 

(a) A "participant" means any person who is not a party but who ac- 
tually supports or opposes a particular decision in an adjudicatory pro- 
ceeding pending before the board and vv'ho has a financial interest in the 
decision. 

(b) For purposes of Government Code Section 1 5626, a person actual- 
ly "supports or opposes a particular decision" when he or she: 

(1 ) Communicates directly, either in person or in writing, with a board 
member or employees of the board for the purpose of influencing the de- 
cision in a proceeding; and/or 

(2) Testifies or makes an oral statement before the board during an ad- 
judicatory proceeding pending before the board for the purposes of in- 
fluencing the decision of the board; and/or 
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(3) Communicates with the employees of the board, or when his or her 
agent lobbies in person, testifies in person or otherwise communicates 
with board members and/or the employees of the board, for the purpose 
of influencing the board member's decision in a proceeding and the board 
member knows or has reason to know that the communication has oc- 
curred. 

(c) A person does not "actively support or oppose a particular deci- 
sion" when he or she communicates to the public at large, other than those 
oral or written communications made in proceedings before the agency. 

(d) "Financial interest" has the meaning described in Article I (com- 
mencing with Section 87 100) of Chapter 7 of Title 9 of the Government 
Code. 

(e) A Political Action Committee organized pursuant to 2 U.S.C. Sec- 
tion 441(a)-(b) and/or Government Code Section 82013 is not consid- 
ered a participant under Government Code Section 15626. 

(f) When a close corporation is a participant in an adjudicatory pro- 
ceeding pending before the board, the majority shareholder is subject to 
the disclosure requirements of Government Code Section 15626. 

History 
1. New section filed 7-21-94; operative 8-22-94 (Register 94. No. 29). 

§ 7007. Receipt of Contributions Under Government Code 
Section 15626. 

For purposes of Government Code Section 15626, 

(a) The term "contribution" has the same meaning prescribed in Gov- 
ernment Code Section 82015 and the regulation adopted pursuant there- 
to. A contribution made pursuant to Section 301(b) of the Federal Elec- 
tion Campaign Act of 1971 (2 U.S.C.A. § 431(2)) to a candidate for 
federal office or to a committee formed for the purpose of electing a can- 
didate for federal office is not considered a contribution within the mean- 
ing of Section 15626. A contribution is deemed to be received if it has 
been accepted or received within the meaning of Government Code Sec- 
tion 8421 1(g). 

(b) A person "accepts" or "receives" a contribution only if the contri- 
bution is for that person's own candidacy or own controlled committee. 

(c) A person "makes a contribution" to a board member or candidate 
only if the contribution is made for that board member's or candidate's 
own candidacy or controlled committee. 

(d) A contribution to a board member from a political action commit- 
tee organized under 2 U.S.C. § 441(a)-(b) and/or Government Code Sec- 
tion 820 1 3, affiliated with a party, participant or agent to a party or partic- 
ipant is not a "contribution" for the purposes of Government Code 
Section 15626. 

History 
1. New seetion filed 7-21-94; operative 8-22-94 (Register 94, No. 29). 

§ 7008. Prohibitions and Disqualification Under 
Government Code Section 15626. 

(a) For purposes of Government Code Section 15626, 

( 1 ) A board member knows or has reason to know that a person has a 
financial interest in the decision in a pending adjudicatory proceeding if: 

(A) The person is a named party; or 

(B) The person is a participant and reveals facts in his or her written 
or oral support or opposition before the board which makes the person's 
financial interest apparent. 

(2) A board member knows, or should have known, about an adjudica- 
tory proceeding pending before the board if either: 

(A) The member has received notice of the pending adjudicatory pro- 
ceeding. Notice includes receipt of an agenda or other written document 
from the staff identifying the proceeding and the party by name; or 

(B) The board member has actual knowledge of the proceeding. 

(3) A board member knows, or has reason to know about a contribution 
if: 

(A) The contribution has been disclosed by the party or participant or 
agent pursuant to Section 15626; or 

(B) The board member has actual knowledge of the contribution. 



(b) A board member will be considered to have participated under 
Government Code Section 15626 in a matter if he or she, acting within 
the authority of his or her office: 

( 1 ) Votes on a matter. 

(2) Takes part in the discussion regarding the matter. 

(3) Urges other board inembers to reach a particular result in the mat- 
ter. 

(4) Is present and determines not to act when a vote is called without 
disclosure of the reasons for disqualification. 

(c) Nothing in this section shall prevent any member of the board from 
making, or participating in making, a governmental decision to the extent 
that the member's participation is legally required for the action or deci- 
sion to be made. However, the fact that a member's vote is needed to 
break a tie does not make the member's participation legally required. 

(d) In the event a board member's participation is legally required for 
the action or decision to be made, the board may bring back as many dis- 
qualified members as is necessary to establish a quorum. The preferred 
means of selecting which disqualified member should participate is by 
lot. Other means of random selection or other impartial and equitable 
means of selection may also be used. 

History 
1. New section filed 7-21-94; operative 8-22-94 (Register 94. No. 29). 

§ 7009. Disclosure Under Government Code Section 
15626. 

(a) A board member who is required by Government Code Section 
15626 to disclose the receipt of a contribufion shall make the disclosure 
on the public record at the beginning of the adjudicatory hearing or deci- 
sion, if a hearing is held. 

(b) A written record of any disclosure of receipt of a contribution made 
by a board member pursuant to Government Code Secfion 15626 shall 
be made available to the public. 

(c) All statements filed pursuant to Government Code Section 15626 
by parties, participants, and agents shall be incorporated into the written 
record of the proceeding and shall be made available to the public. 

(d) The board staff shall report on the record if a hearing is held, or into 
the written record if no hearing is held: 

(1) Whether any party or pardcipant is a close corporafion, and if so, 
the name of its majority shareholder; 

(2) Whether any agent is an employee or member of any law, account- 
ing, consulting or other firm, or similar entity or corporation, and if so, 
its name and address and whether a contribution has been made by any 
such person, firm, corporafion, or enfity. 

History 
1. New section filed 7-21-94; operative 8-22-94 (Register 94, No. 29). 

§ 7010. Return of Contribution Under Government Code 
Section 15626. 

(a) If a member receives a contribufion which would otherwise require 
disqualification and he or she returns the contribufion within 30 days 
from the fime he or she knows, or has reason to know, about the contribu- 
fion and the adjudicatory proceeding pending before the board, his or her 
parficipafion in the proceeding shall be deemed lawful. 

(b) For purposes of Government Code Secfion 15626, a return of that 
portion of any contribufion or contributions over $249 will be deemed a 
return of contribution which would otherwise require disqualification 
and the board member's participafion in the proceeding shall be deemed 
lawful. 

History 
1. New section filed 7-21-94; operative 8-22-94 (Register 94, No. 29). 

§ 701 1 . Notice of Contribution. 

(a) The Nofice of Contribution to be completed by all parties, parfici- 
pants and agents, a close corporation and its majority shareholder, shall 
be on the forms described as Contribution Disclosure forms for parties, 
participants, or agents. 

(b) The Contribution Disclosure form shall inquire of each party, par- 
ficipant, agent and close corporafion and majority shareholder whether 
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a contribution has been made to a member, and if so, in what aggregate (c) The disclosure form filed by any party, participant, or agent shall 

amount and on what date or dates within the 1 2 months preceding an ad- be part of the public record of the related adjudicatory proceeding, 
judicatory proceeding or decision. (d) The opinions issued by the Office of the Chief Counsel of the Board 

( 1 ) Every party, participant, agent and close corporation and majority of Equalization interpreting Government Code Section 15626 and these 
shareholder shall complete the Contribution Disclosure form prior to any regulations thereunder shall be maintained by the Office of Board Pro- 
pending adjudicatory proceeding or decision. ceedings and shall be available to the public. 

(2) Completion of a Contribution Disclosure form is required whether Note; Authority cited: Section 15626, Government Code. Reference: Section 

or not the party, participant, agent and close corporation and majority 15626, Govemment Code. 

shareholder appears at the pending adjudicatory proceeding or decision. History 

,,, .„ ,. ,. . , ," \ u UA- ^ A nr,- 1. New section filed 7-21-94; operative 8-22-94 (Register 94, No. 29). 

(3) All parties, participants and agents shall disclose any and all ticti- ^ 

tious business names they have utilized. 



* * * 
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Division 2.4. State Board of Equalization 
Access to Records 



Article 1 . Public Access to Records 
Pertaining to Tax and Fee Programs 

§ 8000. Purpose and Scope. 

(a) Access to public records maintained by the Board is governed by 
the California Public Records Act (Government Code Section 6250 and 
following). The term "public record," as used in this article, is defined in 
subdivision (e) of wSection 6252 of the Government Code. 

(b) The purpose of this article is to facilitate public access to Board re- 
cords so as to provide a better understanding of the tax and fee programs 
administered by the Board. Therefore, the information in this article is 
not directly applicable to a request by a taxpayer or taxpayer's represen- 
tative to obtain copies of records pertaining to the taxpayer's own ac- 
count(s). Nonetheless, a request for a taxpayer's own records may be ad- 
dressed to the Executive Director or Disclosure Officer as provided in 
Regulation 8004. 

NOTE: Authority cited: Sections 6253.4 and 15652, Government Code. Refer- 
ences: Sections 6250, 6251, 6252 and 6253, Government Code. 

History 

1 . New division 2.3 (article 1 , sections 8000-80 1 6), article 1 (sections 8000-80 1 6) 
and section filed 1 1-15-2000; operative 12-15-2000 (Register 2000, No. 46). 

2. Renumbering of former division 2.3 to division 2.4 filed 1-7-2008; operative 
2-6-2008 (Register 2008, No. 2). 

§ 8002. Disclosure Policy. 

Public records that are not exempt from disclosure by state or federal 
law may be inspected and copied pursuant to the procedures set forth in 
this article. 

NOTE: Authority cited: Sections 6253.4 and 15652, Government Code. Refer- 
ences: Sections 6250, 6253, 6254, 6254.20, 6254.25, 6254.9 and 6255, Govern- 
ment Code. 

History 
1 . New section filed 1 1-15-2000; operative 12-15-2000 (Register 2000, No. 46). 

§ 8004. Procedures for Requesting Public Records. 

(a) Requests to inspect or obtain copies of public records shall provide 
a sufficiently specific description so as to allow the Board to identify the 
requested records. 

(b) The Board's mailing address is State Board of Equalization, P.O. 
Box 942879, Sacramento, CA 94279. In addition, use of the appropriate 
Mail Identification Code ("MIC"), as provided in this article, will ensure 
that a request for public records is promptly forwarded to the appropriate 
subdivision of the Board. 

(c) Except as otherwise provided in this article, requests to inspect or 
obtain copies of public records shall be made in writing and shall be ad- 
dressed to either the Executive Director, MIC: 73 or the Disclosure Offi- 
cer, MIC: 54. 

(d) Certain publications identified in this article may be requested by 
calling the Board's Customer Service number, 1-800-400-7115, by 
writing the Board's Supply Unit at: State Board of Equalization, Supply 
Unit. 3920 West Capitol Avenue, West Sacramento, CA 95691, or by 
faxing to 916-372-6078. 

(e) Many of the records described in Regulations 8010 through 8016 
are also available on the Board's website at http://www.boe.ca.gov. 
Check the website for currently available records. 

NotH: Authority cited: Sections 6253.4 and 15652, Government Code. Refer- 
ences: Section 6253, Government Code. 

History 
1. New section filed 1 1-15-2000; operative 12- 15-2000 (Register 2000, No. 46). 

§ 8006. Cost for Copies of Public Records. 

(a) Except as provided in (b) through (e) below, or as otherwise pro- 
vided in this article, any person making a request for copies of public re- 



cords shall reimburse the Board ten cents (.10(^) per page for each page 
copied. 

(b) Copying costs may be waived when the total copying cost for the 
records requested is less than ten dollars ($10) per quarter. 

(c) Current issues of the Board's Annual Report. Current Legal Di- 
gests, tax information pamphlets and publications, and newsletters are 
available free of charge. 

(d) The following publications are available for purchase at cost: the 
Assessors' Handbook, the Business Taxes Audit Manual, the Business 
Taxes Law Guide, the Compliance Policy and Procedures Manual. Let- 
ters to Assessors, and the Property Taxes Law Guide. 

(e) Charges for transcripts of testimony heard before the Board shall 
be made at the rates specified in Section 69950 of the Government Code 
unless a copy of the transcript is already available, in which case the cost 
shall be consistent with (a) and (b) above. 

NOTH: Authority cited: Sections 6253.4 and 15652. Government Code. Refer- 
ences: Sections 6253. 15622 and 69950, Government Code. 

History 
1 . New section filed 1 1-15-2000; operative 1 2-1 5-2000 (Register 2()()(). No. 46 ). 

§ 8008. Determination Regarding Disclosure of Public 
Records. 

(a) Upon a request for inspecfion or copies of records, the Board shall 
have up to 10 calendar days from the receipt of the request to determine 
whether the request is for disclosable public records in the possession of 
the Board. In "unusual circumstances," as defined in Section 6253 of the 
Government Code, the Board may send a written notice to the requestor 
to extend the period of determination up to an additional 14 calendar 
days. 

(b) After making the determination set forth in (a) above, the Board 
shall promptly notify the requestor of the Board's determination to dis- 
close the requested records or why some or all of the requested records 
cannot be disclosed. A notification of denial of any request for records 
shall set forth the name and title or position of the person responsible for 
the denial. 

(c) After a determination that the Board will disclose the requested re- 
cords, the Board shall have a reasonable amount of time in which to re- 
view the records and, if necessary, to redact any confidential taxpayer in- 
formation from the requested records. After this review, copies of 
disclosable records shall be promptly provided to the requestor. 
NOTE: Authority cited: Secfions 6253.4 and 15652, Government Code. Refer- 
ences: Sections 6250, 6253, 6254, 6254.20, 6254.25. 6254.9 and 6255, Govern- 
ment Code. 

History 
1 . New section filed 1 1-1 5-2000; operative 1 2-15-2000 (Register 2000, No. 46). 

§ 8010. Business Taxes Records. 

The sales and use tax program and special taxes programs are collec- 
tively referred to as business taxes. The business taxes records include: 

(a) Annotations. Annotations are summaries of the conclusions 
reached in selected legal rulings of counsel. Business Taxes annotations 
are published in the Business Taxes Law Guide. 

(b) Annotation Back-Up Opinions. An annotation back-up opinion is 
a redacted copy of the legal ruling of counsel on which an annotation is 
based. Confidential taxpayer information will be redacted from a back- 
up opinion prior to disclosure. Requests for copies of business taxes an- 
notation back-up opinions may be sent directly to the Legal Librarian, 
MIC 82. 

(c) Board Staff Memoranda or Letters. Memoranda or letters written 
by Board staff may be requested by author, date, subject, statute, or regu- 
lation. Confidential taxpayer information will be redacted prior to disclo- 
sure. Documents protected by the attorney-client privilege or attorney 
work product privilege will not be disclosed. 

(d) Business Taxes Law Guide. The Business Taxes Law Guide is a 
four-volume compilation of Business Taxes statutes, regulations, case 
law synopses, annotations, and memorandum opinions. The Business 
Taxes Law Guide may be requested as provided in subdivision (d) of 
Regulation 8004. 
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(e) Business Taxes Current Legal Digests. Business Taxes Current Le- 
gal Digests are sent to interested parties to review drafts of additions, 
amendments, and deletions of annotations before the draft annotations 
are finalized and incorporated into the Business Taxes Law Guide. There 
is an interested parties mailing list for Business Taxes Current Legal Di- 
gests. 

(f) Business Taxes General Bulletins. Business Taxes General Bulle- 
tins were used to provide guidance to staff. Almost all Business Taxes 
General Bulletins are now obsolete. 

(g) Decision and Recommendation. A Decision and Recommendation 
represents an Appeals Attorney's or Appeals Auditor's recommendation 
regarding a petition for redetermination or a claim for refund after hear- 
ing an appeals conference. A Decision and Recommendation does not re- 
flect the ultimate disposition of the appeal by the Board. A Decision and 
Recommendation has no precedential value. Copies of Decisions and 
Recommendations may be requested by subject, statute, or regulation. 
Confidential taxpayer information will be redacted prior to disclosure. 

(h) Manuals and Guidelines. 

(1) Audit Policy and Management Guidelines. The Audit Policy and 
Management GuideHnes (the "APMG") addresses special policy areas 
and procedures relating mainly to the sales and use tax audit program, as 
well as management of the audit program and the audit selection system. 
In order to safeguard the integrity of the Board's audit program, most of 
the content of the APMG will not be disclosed to the public. 

(2) Business Taxes Audit Manual. The Audit Manual provides guid- 
ance to auditors performing business taxes audits. The purpose of the 
manual is to ensure that audits are conducted and reports are prepared in 
a uniform manner consistent with approved tax audit practices. The Busi- 
ness Taxes Audit Manual may be requested as provided in subdivision 
(d) of Regulation 8004. 

(3) Compliance Policy and Management GuideUnes. The Compliance 
Policy and Management Guidelines ("the CPMG") addresses special 
policy areas and procedures relating mainly to the sales and use tax com- 
pliance program. In order to safeguard the integrity of the Board's com- 
pliance program, most of the content of the CPMG will not be disclosed 
to the public. 

(4) Compliance Policy and Procedures Manual. The Compliance 
Policy and Procedures Manual ("the CPPM") contains Board policy 
guidelines, specific standards, and uniform procedures to guide staff with 
taxpayer registration, account maintenance, tax return processing, the 
application of security, account close-outs and clearances, and collec- 
tion and cashiering functions. The manual includes established methods 
and procedures to provide for uniform, effective, and efficient opera- 
tions. The CPPM may be requested as provided in subdivision (d) of Reg- 
ulation 8004. 

(5) Other Business Taxes Manuals and Guidelines. Various units of 
the Board have informal manuals to assist employees in performing their 
duties. Many of these manuals and guidelines are listed below: 

(A) Alcoholic Beverage Tax Audit Manual. 

(B) Cigarette Tax Audit Manual. 

(C) Cigarette Tax Enforcement Manual. 

(D) Close-Out Procedures — Alcoholic Beverage and Cigarette and 
Tobacco Product Tax Programs. 

(E) Consumer Use Tax Section Guidelines for Documents Required 
to Support a Claim for Exemption of Use Tax. 

(F) Emergency Telephone Users Surcharge Audit Manual. 

(G) Excise Taxes Division Refund Manual. 

(H) Excise Taxes Division Relief of Penalty Manual. 

(I) Fuel Taxes Audit Manual. 

(J) Fuel Taxes Procedure Bulletins. 

(K) Fuel Taxes Section Collection Desk Manual. 

(L) International Fuel Tax Agreement Audit Manual. 

(M) International Fuel Tax Agreement Procedures Manual. 

(N) Truck Inspection Program Procedures Manual. 

(O) Use Fuel Tax Clearance Process. 



These manuals and guidelines are not updated on a regular basis. Some 
manuals and guidelines contain confidential information that must be re- 
dacted before the document may be released to the public. 

(i) Memorandum Opinions. A formal Business Taxes opinion issued 
by the Board is called a Memorandum Opinion. The Board has issued a 
very limited number of Memorandum Opinions. Memorandum Opin- 
ions are published in the Business Taxes Law Guide. Individual copies 
of Memorandum Opinions may be requested by name or subject. 

(_j) Newsletters. The Board issues the following newsletters: the Tax 
Information Bulletin (published quarterly), the Fuel Taxes Newsletter 
(published twice a year), and the Environmental Fees Newsletter (pub- 
lished twice a year). Newsletters may be requested as provided in subdi- 
vision (d) of Regulation 8004. 

(k) Operations Memoranda. Operations Memoranda ("Ops Memos") 
are used to inform Board staff and the public of changes in laws and 
Board procedures. Ops Memos are public unless they contain confiden- 
tial information, in which case, when it is possible to do so, a redacted 
copy will be provided. Ops Memos may be requested by subject, title, or 
Ops Memo number. In time, individual Ops Memos become obsolete. A 
list of current Ops Memos may be requested. 

(/) Policy Memoranda Issued to Districts. Policy memoranda are cir- 
culated to the Districts as needed to clarify departmental issues and/or po- 
licies relating to specific topics. Policy memoranda may be requested by 
subject or date. 

(m) Rulemaking Files. A rulemaking file contains a record of the steps 
taken by an agency to adopt a regulation. A copy of a rulemaking file may 
be requested directly from the Regulations Coordinator, Board Proceed- 
ings Division, MIC: 81. Request rulemaking files by regulation number 
and the date of the adoption, amendment, or repeal. 

(n) Settlements. Whenever a reduction of tax or fee in an administra- 
tive settlement in excess of five hundred dollars ($500) is approved, the 
Board creates a public record of the settlement. Public records of admin- 
istraUve settlements are available for inspecfion at the recepUon desk of 
the Board's Headquarters located at 450 N Street, Sacramento, Califor- 
nia. Copies of up to fifty (50) pages may be obtained directly from the 
reception desk. Requests for more than 50 pages will be mailed to the re- 
questor within one week. Requests for copies may also be addressed to 
the Executive Director, MIC: 73. 

(0) Tax Pamphlets and Publications. A list of tax pamphlets and publi- 
cafions is available. Tax pamphlets and publicadons may be requested as 
provided in subdivision (d) of Regulafion 8004. 

(p) Training Coarses - Sales and Use Tax. A list of Sales and Use Tax 
training courses may be requested. The materials in some courses may 
be restricted to use by Board employees. If a course contains restricted 
information, a redacted copy of course materials will be provided. 
NOTE: Authority cited: Sections 6253.4 and 15652, Government Code. Refer- 
ences: Sections 6250, 6252, 6253, 6254, 6254.20, 6254.25, 6254.9 and 6255, Gov- 
ernment Code. 

History 
1 . New section filed 1 1-1 5-2000; operative 1 2-1 5-2000 (Register 2000, No. 46). 

§ 801 2. Property Taxes Records. 

The Board's property taxes records include: 

(a) Armotations. AnnotaUons are summaries of the conclusions 
reached in selected legal rulings of counsel. Property Taxes annotations 
are published in the Property Taxes Law Guide. 

(b) Annotation Back-Up Opinions. An annotation back-up opinion is 
a redacted copy of the legal ruling of counsel on which the annotafion is 
based. Confidenfial taxpayer informafion will be redacted from the 
back-up opinion prior to disclosure. 

(c) Assessment Practices Surveys. 

(1) Periodic Surveys. Periodic surveys are conducted of the county as- 
sessor offices throughout the state. The findings are summarized in an 
Assessment Practices Survey report containing recommendafions for 
improving assessment practices in the county. These reports may be re- 
quested by the name of the county. 
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(2) Special Topic Surveys. Statewide surveys of the 58 county asses- 
sors are occasionally conducted on a specific assessment issue. The re- 
sulting Special Topic Survey summarizes the findings of the survey, re- 
views the applicable law, and presents the Board's views. These reports 
may be requested by topic. 

(d) Board Staff Memoranda or Letters. Memoranda or letters written 
by Board staff may be requested by author, date, subject, statute, or regu- 
lation. Confidential taxpayer information will be redacted prior to disclo- 
sure. Documents protected by the attorney-client privilege or attorney 
work product privilege will not be disclosed. 

(e) Findings and Decisions. Formal property taxes opinions by the 
Board pertaining to petitions for reassessment and to applications for re- 
view are called Findings and Decisions. Findings and Decisions are is- 
sued upon the taxpayer's request. Copies of these decisions may be re- 
quested by providing the taxpayer's name or appeals number and the year 
of the decision. Findings and Decisions are not indexed by subject matter. 

(f) Formal Opinions of the Board. The Board has issued a very limited 
number of formal property taxes opinions that may be requested by tax- 
payer name from the Legal Division, MIC 82. 

(g) Letters to Assessors. Letters to Assessors provide ongoing adviso- 
ry service for county assessors and other interested parties. The letters 
provide Board staff opinions of property tax assessment rules, laws and 
court decisions. The letters also include summaries of court rulings, legal 
opinions, highlights of enacted legislation, property tax rules, and techni- 
cal bulletins for assessment problems. A yearly subscription to the Let- 
ters to Assessors is available by contacting the Policy, Planning, and 
Standards Division, MIC 64. An annually updated subject list of Letters 
to Assessors is also available and specific letters will be provided upon 
request. Some of the Letters to Assessors Only titled "CAO" (County As- 
sessors Only) contain confidential taxpayer information and, therefore, 
are not disclosed to the public. 

(h) Manuals. 

(1) Assessment Appeals Manual. The Assessment Appeals Manual is 
provided as an informational resource to members of local boards of 
equalization throughout the state, and is intended to advance standardiza- 
tion of assessment appeals practices within California. 

(2) Assessors' Handbook. The Assessors' Handbook is a collection of 
manuals containing information on property tax appraisal and assess- 
ment practices. A list of these manuals is available. 

(3) County Property Tax Division Procedures Manuals. 

(A) Procedure Manual for Survey/Sampling Program. The Procedure 
Manual for Survey/Sampling Program sets forth the basic policies and 
procedures followed by County Property Tax Division appraisal staff 
when conducting county assessment practices surveys and sampling 
county assessment rolls. 

(B) Timber Tax Procedures Manual. The Timber Tax Procedures 
Manual includes the following subjects: Forest Property Appraisal, Tim- 
ber Harvest Operation and Timber Tax Registration. Each subject in the 
manual may be requested separately. 

(4) Procedure Manual for Welfare Exemptions Unit. The Procedure 
Manual for Welfare Exemptions Unit provides a general description of 
the operations of the Welfare Exemptions Unit. 

(5) Unitary Valuation Methods Manual. The Unitary Valuation Meth- 
ods Manual documents the valuation models used by the Board's staff in 
the preparation of value indicators and facilitates discussion of the rele- 
vancy of the various models or specific aspects of particular models. 

(6) Valuation Division Audit Manual. This manual provides guidance 
to auditors performing state assessed property audits. The purpose of the 
manual is to ensure that audits are conducted in a uniform manner. 

(7) Private Railroad Car Tax Procedures Manual. The purpose of the 
Private Railroad Car Tax Procedures Manual is to document the source 
of legal authority, processes, procedures, interrelationships of em- 
ployees, and controls in the Private Railroad Car Tax Program. 

(i) Operations Memoranda. Operations Memoranda ("Ops Memos") 
are used to inform Board staff and the public of changes in laws and 
Board procedures. Ops Memos are public unless they contain confiden- 



tial information, in which case, when it is possible to do so, a redacted 
copy will be provided. Ops Memos may be requested by subject, title, or 
Ops Memo number. In time individual Ops Memos become obsolete. A 
list of current Ops Memos may be requested. 

(j) Property Taxes Current Legal Digest. The Property Taxes Current 
Legal Digest is sent to interested parties to review drafts of additions. 
amendments, and deletions of annotations before the draft annotations 
are finalized and incorporated into the Property Taxes Law Guide. There 
is an interested parties mailing list for the Property Taxes Current Legal 
Digests. 

(k) Property Taxes Law Guide. The Property Taxes Law Guide con- 
tains statutes, regulations, case law synopses, and annotations. The Prop- 
erty Taxes Law Guide may be requested as provided in subdivision (d) 
of Regulation 8004. 

(/) Rulemaking Files. A rulemaking file contains a record of the steps 
taken by an agency to adopt a regulation. A copy of any official rulemak- 
ing file may be requested directly from the Regulations Coordinator, 
Board Proceedings Division, MIC: 8 1 . Request rulemaking files by regu- 
lation number and the date of the adoption, amendment, or repeal. 

(m) State Assessee Newsletter. The State Assessee Newsletter is pub- 
lished annually. The newsletter contains information on the state asses- 
see valuation process and is provided to all state assessees in lieu of an 
annual reporfing seminar. 

(n) State Assessed Board Roll. The Board roll of state assessed proper- 
ty, sometimes referred to as the "utility roll," includes all property subject 
to local taxation required to be assessed by the Board. The State Assessed 
Board Roll is available in three formats (microfiche, magnetic tape, or 
cartridge tape) through the Budget Section, MIC: 25. Contact the Budget 
Section for the cost of obtaining this document. 

(o) Tax Pamphlets and Publications. A list of tax pamphlets and publi- 
cations is available. Tax pamphlets and publications may be requested as 
provided in subdivision (d) of Regulation 8004. 

(p) Training Courses. A list of training courses for Property Tax Ap- 
praisers may be requested. These courses are designed to present the poli- 
cies and procedures that have been approved and/or adopted by the Board 
of Equalization. The materials in some courses may be restricted to use 
by the Board. If course materials contain restricted information, a re- 
dacted copy of the materials will be provided. Test questions, scoring 
keys, and other examination data required to carry out the provisions of 
Sections 670, 67 1 and 673 of the Revenue and Taxafion Code are exempt 
from public disclosure. 

(q) Welfare Exempdon Claim Files. Material submitted to the Board 
in a welfare exemption claim is public and may be requested by taxpayer 
name or by subject. 

NOTE; Authority cited: Sections 6253.4 and 15652, Government Code. Refer- 
ences: Sections 6250, 6252, 6253, 6254, 6254.20, 6254.25, 6254.9 and 6255, Gov- 
ernment Code. 

History 
L New section filed 1 1-L5-2000; operative 12-L5-2000 (Register 2000, No. 46). 

§ 8014. Franchise or Income Tax Appeals Records. 

The Board's franchise or income tax appeals records include: 

(a) Franchise or Income Tax Appeal Files. Material submitted to the 
Board in a franchise or income tax appeal is public and may be requested 
by taxpayer name. 

(b) Formal Opinions. A franchise or income tax formal opinion is pub- 
lic and may be requested by taxpayer name or subject. 

(c) Summary Decisions. Summary decisions issued in franchise or in- 
come tax appeals are public and may be requested by taxpayer name or 
subject. 

NOTE: Authority cited: Sections 6253.4 and L5652, Government Code. Refer- 
ences: Sections 6250, 6252, 6253, 6254, 6254.25 and 6255, Government Code. 

History 
1 . New section filed 1 1 - 1 5-2000; operative 1 2- 1 .5-2000 ( Register 2000, No . 46 ) . 

§8016. Other Public Records. 

(a) Board records that are not specific to a particular tax or fee program 
include: 
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( 1 ) Annual Report of the Board of Equalization. (4) Legislative Analyses. The Board's Legislative Division tracks bills 

(2) Board Meeting Records. The following Board meeting records that may have an impact on the Board. A copy of a bill analysis may be 
may be requested directly from the Board Proceedings Division. MIC: requested by providing the bill number and year. 

81: (b) A request to inspect or obtain a copy of any public record that is 

(A) Board Meeting Agendas. not included in this article may be made in writing to either the Executive 

(B) Minutes of Board Meetings and Board Committee Meetings. Director MIC: 73 or the Disclosure Officer MIC: 54. 

(C) Transcripts of Board Meetings. Note: Authority cited: Sections 6253.4 and 15652, Government Code. Refer- 

(3) Issue Papers. The Board staff prepares issue papers addressing top- en^es: Sections 6250. 6252, 6253, 6254, 6254.20, 6254.25, 6254.9 and 6255. Gov- 

icson which the Board will be making decisions. Issue papers may be re- ^ ^ ^- History 

quested by title or issue paper number. A subject index of issue papers i. New section filed 11-15-2000; operative 12-1 5-2000 (Register 2000, No. 46). 
is not maintained. 



• 



* * * 



Page 214.2 Register 2008, No. 2; 1-11-2008 



J^^ 



Barclays Official 

California 

Code of 
Regulations 



Title 18. Public Revenues 

Division 2.5. State Controller 



Vol. 23 



XHOIVISOIM 

^ 

\A/EST 



Barclays Official California Code of Regulations 

425 Market Street • Fourth Floor • San Francisco, CA 94105 
800-888-3600 



Title 18 



State Controller 



Table of Contents 



Division 2.5. State Controller 



Table of Contents 



Page 
Division 2.5. State Controller 215 

Chapter 1 . Inheritance Tax 215 

Foreword 215 

Article 1 . Definitions 220 

§13303. Property— In General. 

§ 1 3303. 1 . Property of Resident 

Transferors. 
§13303.2. Property of Nonresident 

Transferors. 
§ 13303.3. Intangible Personal Property. 

§ 13303.4. Residence. 

§13303.5. Residence of Married Women 

and Minors. 
§ 13303.6. Resident. 

§ 13303.7. Nonresident. 

§ 13303.8. Joint Tenancy. 

§13303.9. Future Interest. 

§13303.10. Cemetery Property. 

§ 13303.11. Tax-Exempt Securities. 

§ 13304. Transfer. 

§ 1 3304. 1 . Complete Transfer. 

§13304.2. Incomplete Transfer. 

§ 13306. Transferee Under a Trust. 

§ 13309. Transferee Under Section 228 

or 229 of Probate Code. 

Article 2. Imposition and Computation 

of Inheritance Tax 221 

§13401. Tax Imposed — In General. 

§ 1 340 1.1. Duty of Producing Evidence. 

§13402. Computation of Tax — In 

General. 
§13402.1. Method of Computation. 

§ 13402.2. Date of Death After 5:15 p.m., 

September 26, 

1977 — Examples. 
§ 1 3402.3. Examples: Date of Death After 

8:25 p.m., September 30, 

1978. 
§ 13403. Application of Exemptions or 

Exclusion. 
§ 13403.1. Rates Applicable to Transfers 

by Will or Succession. 
§ 13403.2. Rates Apphcable to Transfers 

Inter Vivos. 
§ 13408. Several Transfers to Same 

Person. 
§13408.1. Independent Transfer and 

Power of Appointment to 

Same Person. 
§ 13409. Disclaimers. 

§ 1 3409. 1 . Other Agreements by 

Transferees or Heirs. 
§ 1 341 1 . Contingent or Conditional 

Transfer. 

Article 2. 1 . Imposition and Computation 

of Additional Tax 233 

§ 13441 . Property Left in Two or More 

States. 



Page 



§ 13442. 



Property Left in Two or More 
States — No Normal 
Inheritance Tax. 



Article 3. 


Community Property 234 


§ 13551. 


Transfer Inter Vivos to Third 




Person. 


§ 13554. 


Conversion of Community 




Propeity into Joint Tcnanc> of 




Spouses and Third Person. 


§ 13556. 


Presumption. 


Article 4. 


Transfers by Will and Laws 




of Succession 234 


§ 13601. 


Transfer by Will Pursuant to 




Agreement. 


§ 13601.1. 


Misappropriated, Destroyed, 




or Depreciated Property. 


§ 13601.2. 


Agreement Extrinsic to Will 




Limiting Estate Given. 


§ 13601.3. 


Forgiveness of Debt. 


§ 13601.4. 


Tax Free Bequest. 


§ 13601.5. 


Transfer by Laws of 




Succession. 


§ 13601.6. 


Agreement or Assignment by 




Legatee or Heir. 


§ 13603. 


Bequest or Devise to 




Executor. 


Article 4.1. 


Homestead and Family 




Allowance 235 


§ 13621. 


Transfer Effected by Vesting 




of Statutory Homestead. 


§ 13622. 


Transfers Effected by Probate 




Homestead. 


Article 4.2. 


Inter Vivos Transfers 236 


§ 13641. 


Consideration in Money or 




Money's Worth. 


§ 13642. 


Contemplation of Death. 


§ 13644. 


Transfer in Trust with 




Reservation of Income for 




Life. 


§ 13644.1. 


Annuity Contract Plus Single 




Premium Life Policy. 


§ 13646. 


Transfer with Reservation of 




Power to Revoke or Control. 


§ 13646.1. 


Transfer with Reservation of 




Possibility of Reverter. 


§ 13647. 


Ad\'ancement. 


§ 13648. 


Joint Life and Survivorship 




Annuity. 


§ 13648.1. 


Refund Annuity. 


§ 13648.2. 


U. S. Savings Bond Payable 




on Death of One Person to 




Another. 


Article 4.3. 


Joint Tenancies 237 


§ 13671. 


Contribution Claim by 




Surviving Joint Tenant. 


§ 13671.1. 


Examples of Joint Tenancy 




Between Three or More 




Persons. 


§ 13671.2. 


U.S. Savings Bond Purchased 



in Two Names. 



Page i 



(2 4 2(101)) 



Table of Contents 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



Page 



Page 



§ 13671.3. 
§ 13671.50. 



Article 4.4. 

§ 13692. 



§ 13692.1. 



§ 13692.2. 
§ 13692.3. 
§ 13692.4. 
§ 13692.5. 
§ 13692.6. 



§ 13693. 

§ 13694. 
§ 13696. 



§ 13697. 



Article 4.5. 



§ 13722. 
§ 13723. 

§ 13724. 



§ 13724.1. 

§ 13724.2. 
§ 13724.3. 
§ 13724.4. 

Article 5. 

§ 13801. 

§ 13801.1. 

§ 13801.2. 

§ 13801.3. 

§ 13805. 

Article 5.1. 

§ 13841. 

§ 13841.1. 
§ 13841.2. 

§ 13842. 
§ 13842.1. 
§ 13842.2. 
§ 13842.3. 



Joint Trustee Accounts of 
Husband and Wife. 
Conversion of Community 
Property into .Joint Tenancy 
Between Husband and Wife. 

Powers of Appointment 237 

Powers of Appointment — In 

General. 

Powers of 

Appointment — Nature and 

Scope. 

Definition of "General Power 

of Appointment." 

Powers Limited by an 

Ascertainable Standard. 

Powers .loint with Creator of 

Power. 

Powers Joint with Person 

Having an Adverse Interest. 

Joint Powers Allocated to 

Fractional Portions of 

Property. 

Limited Powers of 

Appointment. 

Gift of Power of Appointment. 

General Power of 

Appointment Held at Death by 

Deceased Donee. 

Inter Vivos Exercise, Release, 

Lapse and Disclaimer of 

Powers. 

Insurance 242 

Insurance Payable to Estate. 
Insurance Payable to Named 
Beneficiaries. 
Insurance Paid from 
Community Funds, Date of 
Death Prior to January 1 , 
1981. 

Insurance Paid Partly from 
Community and Partly from 
Separate Funds, Date of Death 
Prior to January 1, 1981. 
Insurance Paid from Separate 
Funds, Date of Death Prior to 
January 1, 1981. 
Insurance Payable to Spouse, 
Date of Death on or After 
January 1, 1981. 
Proceeds of Life Insurance on 
Prior Decedent Payable to 
Present Decedent. 

Specific Exemptions 243 

Specific Exemption — In 

General. 

Specific Exemption 

Applicable. 

Several Transfers to Same 

Person. 

Independent Gift and Power of 

Appointment to Same Person. 

California Marital Exemption 

or Exclusion. 

Charitable Exemption 246 

Transfers to State of 

California. 

Transfers to United States. 

Transfers to Public 

Corporations. 

Charitable Organizafion. 

Charitable Transfer Generally. 

Religious Charitable Transfer. 

Transfer for Care of Cemetery 

Plot. 



§ 13842.4. 




Educational Charitable 
Transfer. 


§ 13842.5. 




Transfers for indigent and 
Dependent People. 


§ 13842.6. 




Transfers for Benefit of 
Animals. 


§ 13842.7. 




Transfer for Promotion of 
Political Purposes. 


§ 13842.8. 




Proof Required. 


Article 5.2. 


Intangibles Exemption 


§ 13851. 




Nature. Scope and Amount. 


§ 13851.1. 




Proof Required. 


§ 13851.2. 




Foreign State or Country. 


Article 5.3. 


Pension 


Exemption 


§ 13880. 




Pension Exclusion. 


Article 6. 


Valuation 



246 



247 



§ 13951. 


Market Value. 


§ 13951.1. 


Real Property — In General. 


§ 13951.2. 


Local Assessed Value. 


§ 13951.3. 


Securities — In General. 


§ 13951.4. 


Listed Securities and UnHsted 




Securities Traded on Open 




Market. 


§ 13951.5. 


Additional Factors in 




Valuation of Listed and Traded 




Securities. 


§ 13951.6. 


Untraded and Closely Owned 




Securities. 


§ 13951.7. 


Good Will— General Method 




of Valuing. 


§ 13951.8. 


Other Factors Considered in 




Valuing Good Will. 


§ 13951.9. 


Insurance. 


§ 13951.10. 


Notes and Accounts 




Receivable. 


§ 13951.11. 


Interest in Business. 


§ 13951.12. 


Patent, Trademark, or 




Copyright. 


§ 13951.13. 


Growing Crop. 


§ 1.3952. 


Limited Estates, Future 




Estates, Contingent Estates, 




Annuities (Other Than 




Annuity Contracts) — In 




General. 


§ 13952.1. 


Estates, Income and Annuities 




for Life of One Person. 


§ 13952.2. 


Estates, Income and Annuities 




for Joint Lives of Several 




Persons. 


§ 1.3952.3. 


Life Estate, Successive Life 




Estate and Remainder. 


§ 13952.4. 


Estates, Income and Annuities 




for Period of Years. 


§ 13952.5. 


Deferred Bequest. 


§ 13952.6. 


Present Value of Annuity 




Exceeding Value of Annuity 




Fund. 


§ 13952.7. 


Remainder. 


§ 13952.8. 


Annuity Contract. 


§ 13952.9. 


Joint Life and Survivorship 




Annuity Contract. 


§ 13952.10. 


Refund Annuity Contract. 


§ 13953. 


Tables. 


§ 13953.1. 


Decedents with Date of Death 




on or After November 10, 




1969 and Before January I, 




1975. 


§ 13956. 


Contingent Encumbrances and 




Contingencies. 


§ 13957. 


Open-Space Land. 


Article 6.1. 


Deductions 


§ 13982. 


Apportionment of 




Deductions — In General. 


§ 13982.1. 


Nonresident Decedent. 


§ 13983. 


Unsecured Obligation. 



258 



Page ii 



(2-4-2000) 



Title 18 



State Controller 



Table of Contents 









Page 


§ 13983.1. 




Secured Obligation. 




§ 13983.2. 




Joint and Several Obligation. 




§ 13983.3. 




Contingent Obligation. 




§ 13983.4. 




Outlawed Obligation. 




§ 13986. 




Expenses of Funeral and Last 
Illness. 




§ 13987. 




State and Local Taxes and 
Assessments — In General. 




§ 13987.1. 




California Inheritance Tax. 




§ 13987.2. 




Gift Taxes. 




§ 13988. 




Compensation of Executor 
Provided by Will. 




§ 13988.1. 




Executor or Administrator 
Who Acts as His Own 
Attorney. 




§ 13988.2. 




Statutory Commissions and 
Fees on Community Property. 




§ 13988.3. 




Nondeductible Statutory 
Commissions and Fees. 




§ 13988.4. 




Losses on Sale of Property. 




§ 13988.5. 




Miscellaneous Deductible 
Expenses of Administration. 




§ 13988.6. 




Nondeductible Expenses of 
Administration. 




Article 7. 


Previously Taxed Property 






Credit . . 




. 261 


§ 14051. 


Previously Taxed Property 








Credit — In General. 




§ 14051.1. 




Computation. 




Article 7.1. 


Gift Tax 




. 261 


§ 14071. 




Gift Tax Credit. 




Article 8. 


Payment of Tax 


. 266 


§ 14103. 




Delinquent Date. 




§ 14104. 




Place, Manner, and Medium of 
Payment. 




§ 14104.1. 




Payment Prior to Order Fixing 
Tax. 




Article 8.1. 


Tax Receipt 


. 267 


§ 14143. 




Consent to Preliminary 
Distribution. 




§ 14143.50 




Agreement for Payment of 
Tax. 




Article 8.2. 


Deferment of Payment 


. 267 


§ 14171. 




Contingencies. 




Article 8.3. 


Tax Compromises 


. 267 


§ 14191. 




Contingencies. 




§ 14211. 




Interest on Delinquent Tax. 




§ 14211.1. 




Adjusted Rate of Interest on 
Delinquent Tax- — Undue 
Hardship and Qualified Family 
Property. 




§ 14212. 




Waiver of Interest. 




§ 14213. 




Interest on Tax Attributable to 
Dwelling. 




Article 9. 


Collection of Tax Lien 


. 268 


§ 14301. 




Recordation of Abstract of 
Order Fixing Tax. 




Article 9.1. 


Withholding of Tax by Third 






Persons 




. 269 


§ 14341. 




Consents — Stock Transfers. 




§ 14344. 




Access to Safe Deposit Box. 




§ 14344.1. 




Depositary's Record of Entry 
to Safe Deposit Box. 




§ 14344.2. 




Information from Safe Deposit 
Company. 




§ 14343. 




Delivery of 
Property — Insurance 
Companies. 




§ 14345.1. 




Issuance of Consent. 




Article 10. 


Refunds 




. 270 



Page 

§ 14371. Refund of Erroneous Payment 

in Excess of Order Fixing Tax. 
§ 1 437 1.1. Refund of Erroneous Payment 

in Excess of Controllers' 

Determination. 
§14371.2. Erroneous Payment. 

§ 14372. Time Limitation for Refund 

Applications. 
§ 1 4372. 1 . Application for Refund. 

Article 1 1 . Estates in Probate 270 

§ 14501. Submi.ssion of Documents. 

§14501.1. Inheritance Tax 

Declaration — Description of 

Property. 
§ 14501.2. Statute of Limitations. 

§ 14502. Hearing Before Referee. 

§ 14506. Proposed Report. 

§ 14515. Distribution to State of 

Escheated Property. 

Article 11.1. Proceeding Initiated by 

Controller 272 

§14533. Hearing Before Referee. 

§ 14533.1. Statute of Limitations. 

Article 1 1 .2. Proceeding Initiated by 

Interested Party 272 

§14551. Statute of Limitations. 

Article 11.3. Tax Determination by the 

Controller 272 

§ 14560. In General. 

§ 14561 . Referral to Referee. 

§14562. Notice of Determination. 

§ 14563. Finality of Determination. 

§14563.1. Effect of Determination. 

Article 12. Court Jurisdiction 273 

§ 14651. Court Jurisdiction — Resident 

Decedent. 
§ 14653. Court 

Jurisdiction— Nonresident 

Decedent. 
§14653.1. Paramount Jurisdiction of 

Probate Court. 

Article 13. Administration 273 

§14732. Division of Tax 

Adrain i strati on-Inheri tance 
Tax — In General. 

Article 13.1 . Inheritance Tax Referees 273 

§ 14772. Ethics. 

§ 14772.1. Performance. 

§ 14772.2. Training. 

Article 13.2. County Treasurers 274 

§14791. In General. 

Article 13.3. Inspection of Records 274 

§14813. Information Confidential. 

Chapter 2. Gift Tax 274 

Foreword 274 

Article 1 . Definitions 276 

§15103. Property — In General. 

§ 15103.1. Property of Resident Donors. 

§ 15103.2. Property of Nonresident 

Donors. 

§ 15103.3. Intangible Personal Property. 

§ 15103.4. Residence. 

§ 15103.5. Residence of Married Women 

and Minors. 

§ 15103.6. Resident. 

§ 15103.7. Nonresident. 

§15103.8. Joint Tenancy. 

§15103.9. Future Interest. 



Page iii 



Table of Contents 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



Page 



Page 



§ 15103.10. 
§ 15104. 
§ 15104.1. 

§ 15104.2. 



§ 15104.3. 

§ 15104.4. 

§ 15104.5. 
§ 15104.6. 

§ 15104.7. 

§ 15104.8. 
§ 15104.9. 
i? 15104.10. 
§ 15104.11. 

§ 15104.12. 
§ 15104.13. 

§ 15104.50. 



§ 15104.51. 



§ 15106. 

§ 15109. 
§ 15118. 



Tax-Exempt Securities. 
Transfers — In General. 
Cessation of Donor's 
Dominion or Control. 
Transfer of Community 
Property into Joint Tenancy, or 
Vice Versa. 

Transfer of Separate Property 
into Joint Tenancy. 
Transfer of Joint Tenancy 
Property to Third Person. 
Release of Debt. 
Permitting Statute of 
Limitations to Run on 
Obligation. 
Transfer of Corporate 
Property. 

Transfers in Trust. 
Life Insurance. 
Purchase of Annuity. 
Transfer for Rendition of 
Service to Third Person. 
Transfers by or to Children. 
Transfers by or for Mental 
Incompetents. 

Transfer Between Spouses of 
Real Property Owned by 
Husband and Wife in Joint 
Tenancy Created on or After 
September 11, 1957 and 
Before January 1, 1981. 
Transfer to Third Person of 
Real Property Owned by 
Husband and Wife in Joint 
Tenancy Created on or After 
September 11, 1957. 
Transfer for Inadequate 
Consideration. 
Donee. 
"Net Gifts" Defined. 



§ 15425. 

§ 15426. 
§ 15426.1. 

§ 15427. 



Alien Nonresident of United 

States. 

Application — In General. 

Application Against Lowest 

Tax Rate Bracket. 

Change in Specific Exemption 

of Donee. 



Article 4.2. 


Charitable Exemption 282 


§ 15441. 


Gifts to State of California. 


§ 15441.1. 


Gifts to United States. 


§ 15441.2. 


Gifts to Public Corporations. 


§ 15442. 


Charitable Organization. 


§ 15442.1. 


Charitable Gift Generally. 


§ 15442.2. 


Religious Charitable Gift. 


§ 15442.3. 


Gift for Care of Cemetery 




Plot. 


§ 15442.4. 


Educational Charitable Gift. 


§ 15442.5. 


Gifts for Indigent and 




Dependent People. 


§ 15442.6. 


Gifts for Benefit of Animals. 


§ 15442.7. 


Gift for Promotion of Political 




Purposes. 


§ 15442.8. 


Proof Required. 


Article 4.3. 


Intangible Exemption 283 


§ 15451. 


Proof Required. 


§ 15451.1. 


Foreign State or Country. 


Article 5. 


Valuation 283 


§ 15551. 


Market Value. 


§ 15551.1. 


Encumbrances and Liens. 


§ 15551.2. 


Community Property 




Transferred to Spouse. 


§ 15551.3. 


Separate Property Transferred 




into Community. 


§ 15551.4. 


Real Property — In General. 


§ 15551.5. 


Local Assessed Value. 


§ 15551.6. 


Securities — In General. 


§ 15551.7. 


Listed Securities and Unlisted 



§ 15210. 
§ 15211. 



Article 3. 



Article 2. Imposition and Computation 

of Tax 280 

§ 1 5204. Computation of Tax— In 

General. 

Contingent or Conditional 
Gift. 

Computation Where Several 
Gifts Part of One Transaction. 

Community, Quasi-Community, 

and Separate Property 280 

Transfer of Community 
Property to One Spouse. 
Transfer of Quasi-Community 
Property to One Spouse. 
Transfer of Community 
Property to Third Person. 
Transfer of Quasi-Community 
Property to Third Person. 
Transfer of Quasi-Community 
Property into Community 
Property or Other Equal 
Ownership. 
Presumption. 

Transfer of Separate Property 
Between Spouses. 



§ 15301. 



§ 15301.50. 



§ 15302. 
§ 15302.50. 



15303.50. 



§ 15306. 
§ 15310. 



Article 4. Annual Exemptions 281 

§ 15401. Application. 

§ 1 5401 . 1 . When to Be Taken. 

§15402. Exclusions from Exemption. 

Article 4. 1 . Specific Exemption 281 

§15421. Specific Exemption — In 

General. 



§ 15551.8. 

§ 15551.9. 

§ 15551.10. 
§ 15551.11. 

§ 15551.12. 

§ 15551.13. 

§ 15551.14. 
§ 15551.15. 

§ 15551.16. 
§ 15552. 



§ 15552.1. 
§ 15552.2. 

§ 15552.3. 

§ 15552.4. 

§ 15552.5. 
§ 15552.6. 



§ 15552.7. 
§ 15552.8. 



Securities Traded on Open 

Market. 

Additional Factors in 

Valuation of Listed and Traded 

Securities. 

Untraded and Closely Owned 

Securities. 

Interest and Dividends. 

Good Will— General Method 

of Valuing. 

Other Factors Considered in 

Valuing Good Will. 

Notes and Accounts 

Receivable. 

Interest in Business. 

Patent, Trademark, or 

Copyright. 

Growing Crop. 

Limited Estates, Future 

Estates, Contingent Estates, 

Annuities (Other Than 

Annuity Contracts) — In 

General. 

Estates, Income and Annuities 

for Life of One Person. 

Estates, Income and Annuities 

for Joint Lives of Several 

Persons. 

Life Estate, Successive Life 

Estate and Remainder. 

Estates, Income and Annuities 

for Period of Years. 

Deferred Gift. 

Present Value of Annuity 

Exceeding Value of Annuity 

Fund. 

Remainder. 

Tables. 



Page iv 



(2-^2000) 



Title 18 



State Controller 



Table of Contents 









Page 






Page 


§ 15552.9. 




Gifts Made on or After 
November 10. 1969 and 
Before Januar>' 1. 1975. 




Ji 15801.1. 
§ 15802. 


Time for Determination, 

General. 

Time for Determination. False 




§ 15556. 




Contingent hncunibrances and 
Contingencies. 






or Fraudulent Return or 
Unreported Gifts. 




§ 15558. 




Purchase of Single Payment 
Contract for Another. 




§ 15803. 


Krroneous Determination, 
Time for Change. 




§ 15558.1. 




Assignment of Annuity 
Contract. 




§ 15804. 
§ 15807. 


Notice of Determination. 
Amendment of 




§ 15558.2. 




Assignment, or Designation of 
Beneficiary, of Life Insurance 






Determinations, Prior YccU- 

Gifts. 








Contract. 




Article 8. 


Payment of Tax 


. . 299 


Article 6. 


Donor' 


s Return 


. 296 


§ 15901. 


Personal Liability. 




§ 15651. 




Persons Required to File. 




§ 15901.1. 


Deceased Donor or Donee. 




§ 15651.1. 




No .loint Filing. 




§ 15905. 


Delinquent Date. 




§ 15651.2. 




Time and Place of Filing 
Return. 




§ 15906. 


Place, Manner and Medium of 
Payment. 




§ 15653. 




Death or Incompetency of 
Donor. 




Article 8.3. 


Interest and Penalties 


. . 300 


§ 15653.1. 




Return by Agent. 




§ 15961. 


Interest. 




§ 15654. 




Failure to Make Return, False 




Article 8.5. 


Collection of Tax Lien 


. . 300 


§ 15656. 




or Fraudulent Return. 
Form of Return. 




§ 16066. 


Release or Subordination of 

Lien. 

Certificate of Relea,se or 

Subordination. 




§ 15656.1. 
§ 15656.2. 




Description of Property Listed 

on Return. 

Encumbrances and Deductions 




§ 16067. 








from Market Value. 




§ 16068. 


Termination of Lien When 




§ 15656.3. 




Transfers of Community 
Property or Quasi-Community 
Property. 




Article 8.6. 


Bond Given Re Contingent 
Interests. 

Withholding by Third 




§ 15656.4. 




Separate Property Transferred 
into Community. 






Persons 


. . 300 


§ 15656.5. 




Donor's Records. 




§ 16101. 


Notice to Organization Doing 




§ 15656.6. 




Supplemental Documents. 






Business Through Branches. 




Article 6. 1 . 


Donee' 


s or Trustee's Return 


. 298 


Article 9. 


Refunds 


. . 301 


§ 15671. 




Donee's Return. 




§ 16221. 


Refund of Erroneous Tax 




§ 15672. 




Trustee's Return. 




§ 16222. 


Payment. 

Refund of Tax Judicially 




Article 6.2. 


Donors and Donees in Armed 






Declared in Excess of Amount 






Forces 




. 298 


§ 16223. 


Due. 

Refund of Tax Paid on 




§ 15675. 




Soldiers' and Sailors' Relief. 






Property Valued Without 




Article 6.3. 


Penalties 


. 298 




Allowance for Contingency. 












§ 16223.1. 


Application for Refund — In 

Gf*nf*ral 




§ 15681. 




Additions to Tax for Donor's 












Failure to File or Complete 






\J\^H\^l£ll, 








Return. 




Article 9.1. 


Suit for Refund 


. . 301 


Article 7. 


Determination of Tax 


. 299 


§ 16251. 


Suits to Recover Taxes Paid. 




§ 15801. 




Deficiency Determination, 
Generally. 




Article 1 1 . 

§ 16563. 


Administration 

Information Confidential. 


. . 301 



Page V 



|2 4 20(101 



Title 18 



State Controller 



§ Forew ord 



Division 2.5. State Controller' 



'■'Inheritance Tax and Gift Tax regulations of the State Controller were originally 
filed on 10-5-45 as Subchapters 2 and 1, respectively, of Chapter 1, Title 18. 

Regulations were renumbered and reorganized on 1 1-30-59 as Subchapters 1 and 
2. respectively, of Chapter 2.5, Title 18 (Register 59, No. 20). 

Chapter 2.5 was repealed on 9-22-78 and refiled to reflect significant changes in 
section numbers (Register 78. No. 38). 

Chapter 1. Inheritance Tax 

(Originally Printed 10-5-45 as Subchapter 2 of Chapter I. Title 18) 

NOTE: The regulations aie numbered to correspond with the section of the Califor- 
nia Inheritance Tax Law which is being implemented, interpreted, or made specif- 
ic. The authority cited for all regulations in Subchapter 1 is Section 14740, Reve- 
nue and Taxation Code.) 

Foreword* 

Nature and Scope of Inheritance Tax 

The inheritance tax is not a tax upon property, but is essentially a suc- 
cession tax, or tax upon the right or privilege of receiving or succeeding 
to property. It reaches not only the right to succeed to property under a 
will or the laws of succession, but also any right in property received 
through the medium of a transfer made without a valuable and adequate 
consideration in money or money's worth during the lifetime of the trans- 
feror, either in contemplation of his death or with the intention that it take 
effect in possession or enjoyment at or after his death. In addition, it 
reaches the receipt of homestead property, a family allowance, property 
set apart by order of a probate court, a power of appointment, and pro- 
ceeds of a life or accident insurance policy on the life of a decedent. It also 
extends to the right of a surviving joint tenant to the immediate owner- 
ship, possession, and enjoyment of joint tenancy property. 

Unlike the federal estate tax, which is a tax on the right of a decedent 
to transmit property and is measured by the size of the decedent's net es- 
tate, the inheritance tax is measured by the share of a decedent's net estate 
passing to each particular beneficiary, the rates imposed varying accord- 
ing to the amount received or succeeded to by the beneficiary and his re- 
lationship to the decedent. 

Additional Tax 

In addition to the inheritance tax, the Inheritance Tax Law imposes an 
additional or so-called "pick-up" tax which is applicable whenever a 
credit for state inheritance tax is allowed by the federal government under 
the federal estate tax law and either no inheritance tax is payable to this 
State or the amount thereof is less than the full amount of the credit allow- 
able under the federal law. 

History of Inheritance Tax Legislation 

The Legislature of the State of California has enacted seven major in- 
heritance tax laws, which together constitute single and continuous legis- 
lation. The following is a summary history of the major provisions of 
these laws: 

(1) 1893 Act (Chapter 168, Statutes of 1893; Effective March 23, 
1893). 

This imposed a tax of $5 on each $100 of the market value of property 
transferred by a decedent to persons other than the decedent's direct rela- 
tives (a father, mother, husband, wife, lawful issue, any lineal descendant 
bom in lawful wedlock, adopted child, brother, sister, the wife or widow 
of a son, and the husband of a daughter), and to organizations other than 
those exempt from taxation. Transfers taxable included (i) transfers by 
will or the laws of succession; (ii) transfers inter vivos made by deed, 
grant, sale, or gift either in contemplation of death or with the intention 
that they take effect in possession or enjoyment at or after death; and (iii) 
bequests or devises to executors and trustees in lieu of statutory commis- 
sions and allowances, to the extent of the excess over such commissions 
and allowances. Any e.state valued at less than $500 was exempt. 



The act was amended in 1895, 1897, 1899, and 1903 (twice). 

The 1895 amendment (Chapter 28, Statutes of 1895; effective March 
9, 1895) related to the appraisement of estates and the duties of certain 
officers in the collection of the tax. 

The 1897 amendment (Chapter 83. Statutes of 1897: effective March 
9, 1897) extended the transfer exemption to transfers to resident nieces 
and nephews, and to nonprofit charitable, educational, and public institu- 
tions. 

The 1899 amendment (Chapter 85, Statutes of 1899; effecti\e March 
14, 1 899) abolished the exemption of transfers to brothers and sisters and 
to resident nephews and nieces. 

The first 1903 amendment (Chapter 52, Statutes of 1903; effective 
February 27, 1903) authorized county treasurers to employ attorneys. 

The second 1 903 amendment (Chapter 228, Statutes of 1 903: elfecli\ e 
March 20, 1 903) extended the transfer exemption to any transfer to a per- 
son who for 1 years prior to a decedent" s death had stood in the nuitiial ly 
acknowledged relation of a child to the decedent, and to any pre\ iously 
unincluded transfer to a lineal ancestor. 

The act was expressly repealed in 1 905 by Chapter 3 14 of the Statutes 
of 1905. 

(2) 1905 Act (Chapter 314, Statutes of 1905; Effective July 1, 
1905). 

This imposed an inheritance tax on transfers to those in direct, as w ell 
as in collateral, relationship to the transferor or deceased. The tax im- 
posed was in the nature of a "step" or "progressive" tax — a tax which 
takes into account both relationship and the amount transferred. 

Taxable transfers under this act included not only those subject to the 
1893 act, but also the exercise of a power of appointment, or the failure 
or omission to exercise such a power, by the person in whom the power 
was vested. The property to which the power related was deemed a part 
of he estate of the donee of the power. 

As under the 1893 act, transfers to tax-exempt organizations and to 
nonprofit charitable, educational, and pubhc institutions were exempt 
from the tax imposed. The act also granted specific exemptions varying 
from $500 in the case of a transfer to a stranger to $ 1 0,000 in the case of 
a transfer to a widow or minor child. 

If the market value of property given to any person did not exceed 
$25,000, the act taxed the difference between the amount given and the 
applicable specific exemption at a so-called "primary rate," varying 
from 1 percent in the case of a husband, wife, lineal issue, lineal ancestor, 
or adopted or mutually acknowledged child, to 5 percent in the case of 
a stranger. If the market value of the property was more than $25,000, the 
act taxed the difference between the applicable specific exemption and 
the first $25,000 at the "primary rate," and taxed the excess at rates de- 
pendent upon the amount of the excess and the relationship between the 
transferee and the transferor. 

In other respects the 1905 act was substantially the same as the 1893 
act. 

The 1905 act was expressly repealed in 191 1 by Chapter 395 of the 
Statutes of 1911. 

(3) 1911 Act (Chapter 395, Statutes of 1911; Effective July 1, 
1911). 

This, in the main, was substantially the same as the 1905 law. 

Material differences appeared in the amounts of some of the specific 
exemptions and in the rates of taxation. 

Other differences appeared in provisions for the taxation of home- 
steads, both statutory and probate, and for the appointment by the (Con- 
troller of inheritance tax appraisers. 

The act was expressly repealed in 1 91 3 by Chapter 595 of the Statutes 
of 1913. 

(4) 1913 Act (Chapter 595, Statutes of 1913; Effective August 10, 
1913). 

This re-enacted the substance of most of the provisions of the 1911 
law. 
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An innovation was a provision for taxing the giving of a power of ap- 
pointment as a transfer from tiie donor to the donee of the power, and tax- 
ing the transaction upon the donor's death as part of his estate. Under the 
former law the exercise or nonexercise of a power by the donee was 
deemed a transfer taxable in his estate. 

The act differed materially from the 1911 act in the rates on transfers 
in excess of $100,000. 

The act was amended twice at the 1915 Session of the Legislature: by 
Chapters 189 and 198 of the Statutes of 1915 (each effective August 8, 
1915). 

The first of these amendments changed the rate provisions, reduced 
the specific exemption for Class C transferees (uncle, aunt, descendant 
of uncle or aunt), and, for exemption and rate purposes, placed a grand 
uncle or grand aunt or descendant of either in the same category as a 
stranger in blood. 

An innovation effected by the second amendment was a provision for 
taxing the creation of a joint tenancy as a transfer intended to take effect 
in possession or enjoyment at or after death. 

The act was expressly repealed by Chapter 589 of the Statutes of 1917. 

(5) 1917 Act (Chapter 589, Statutes of 1917; Effective July 27, 
1917). 

For the most part, this was substantially the same as the 1913 law, as 
amended. 

A major difference was contained in provisions exempting from the 
act the one-half of the community property passing to a wife under the 
law of succession upon the death of her husband, and one-half of any 
community property transferred inter vivos by a husband to his wife, or 
converted by him inter vivos into joint tenancy property between them. 

The act provided for a return to the 1 905 method of taxing powers of 
appointment: i.e. , on the exercise or nonexercise of the power by the do- 
nee, and as though the property to which the power related were a part 
of his estate. 

Instead of taxing the creation of a joint tenancy as a transfer intended 
to take effect in possession or enjoyment at or after death, as was the case 
under the 1 9 1 3 law, as amended,the act taxed the right of a surviving joint 
tenant to the immediate ownership, possession, or enjoyment of so much 
of the tenancy property as belonged to the deceased j oint tenant and never 
originally belonged to the survivor. 

In connection with taxable transfers inter vivos, the act defined valu- 
able and adequate consideration as consideration equal in money or 
money's worth to the full value of property transferred. 

In a case of several transfers made by a decedent to one person, the act 
provided that the tax should be imposed upon the aggregate market value 
of the property transferred, in the same manner and to the same extent as 
if all the property had been included in one transfer. 

The act specifically forbade any deduction for an inheritance or estate 
tax paid to the federal government. 

The act provided that the charitable exemption should be confined to 
transfers to organizations organized or existing under the laws of Califor- 
nia or to transfers of property limited for use in this State. 

The tax rates and specific exemptions remained as they were under the 
1913 act, as amended by Chapter 189 of the Statutes of 1915. 

The act was expressly repealed by Chapter 821 of the Statutes of 1 921 . 

(6) 1921 Act (Chapter 821, Statutes of 1921; Effective August 2, 
1921). 

This, in its original form, was substantially the same as the 1917 law. 

One feature of the act was a provision for deductions in determining 
the taxable market value of property transferred. These included debts, 
funeral expenses, and expenses of last illness; state, county, and munici- 
pal taxes which were a lien against the decedent's property at the date of 
his death; ordinary expenses of administration; amounts due or paid to 
the federal government for federal inheritance or estate taxes; and 
amounts due or paid any state (other than California) as inheritance, suc- 
cession, or transfer taxes. 



Another feature was a provision for an exemption in respect to all 
property transferred to a Class A transferee (husband, wife, lineal ances- 
tor, lineal issue, adopted child, acknowledged child, or lineal issue of 
adopted or acknowledged child), if within five years prior to the death of 
the decedent the property had been transferred to the decedent by another 
decedent to whom the present decedent was a Class A transferee, and a 
tax paid on such transfer. This was the inception of the previously taxed 
property exemption. 

A third feature was a provision to the effect that in the computation of 
the tax. any property falling within any of the several specified exemp- 
tions should first be deducted from the aggregate amount of property 
transferred, and that the remainder should be taxed at the rates it would 
have been taxed had no such exemptions been allowed. 

The specific exemptions were the same as under the 1917 law. The 
rates of tax were also the same except as to taxable values in excess of 
$200,000. 

The act was amended in 1923, 1925 (twice), 1927, 1929, 1933, and 
1935. 

The 1923 amendment (Chapter 337. Statutes of 1923; effective Au- 
gust 17, 1 923) amplified the community property exempUons mentioned 
in connection with the 1 9 1 7 act, in providing that upon the death of a wife 
neither the one-half of the community belonging to a husband under the 
probate law, nor the other one-half which might pass to him under such 
law in the event of his wife's failure to dispose of it by will to others, was 
subject to the act. 

The first 1925 amendment (Chapter 238, Statutes of 1925; effective 
July 23, 1925) merely provided for the deposit of taxes collected in the 
General Fund. 

The second 1 925 amendment (Chapter 284, Statutes of 1925; effective 
July 23, 1925) provided that when a husband by testamentary disposition 
of the community property forced his surviving wife to elect whether to 
take under his will or by operadon of law, any of such property, not ex- 
ceeding one-half of the value of the total community, which she might 
elect to take under the will was not subject to the act. It also provided that 
for the purposes of the act, any personal property, wherever situated, ac- 
quired by spouses before or after the amendment while domiciled else- 
where, which would not have been the separate property of either if ac- 
quired in California, should be deemed to be community property. 

Another innovation effected by the second 1925 amendment was a 
provision extending the tax to family allowances. 

The 1927 amendment (Chapter 646, Statutes f 1927; eff ecu ve July 29, 
1927) provided for an exemption as to intangibles of a nonresident dece- 
dent who, at the time of his death, was a resident of a state or territory of 
the United States which imposed a succession or death tax in respect to 
the intangibles of its own resident decedents, but either: (1 ) Did not im- 
pose such a tax in respect to intangibles of residents of California; or (2) 
Granted a reciprocal exempUon in respect to intangibles. The amend- 
ment also inserted provisions for an additional or estate tax in cases 
where a federal estate tax was imposed, to insure in all events that the tax 
payable to the State should at least equal the 80 percent federal estate tax 
credit. 

The 1929 amendment (Chapter 844, Statutes of 1929; effective Au- 
gust 14, 1929) provided that a taxable inter vivos transfer to take effect 
in possession or enjoyment at or after death of the transferor should be 
valued as of the date of death of the transferor. It eliminated as a taxable 
transfer any failure or omission by a donee to exercise a power of ap- 
pointment previously given him. It provided that the proceeds of life or 
accident policies payable to the insured or his estate should be subject to 
the act, but excluded from the act the proceeds of all other life or accident 
policies. It also changed some of the specific exemptions and rates of tax. 

The 1929 amendment, in addition, provided for a reciprocal exemp- 
tion in the matter of transfers to foreign charitable organizaUons; ex- 
empted the proceeds of federal war risk insurance payable to the estate 
of a World War veteran; extended the reciprocal intangibles exemption 
to transfers of intangibles by nonresidents who resided in foreign states 
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or coLinlries; authorized the State Controller to compromise contingent 
taxes; provided that property within the previously taxed property ex- 
emption should be valued as of the date of death of the first decedent: and 
made numerous changes respecting the administration and collection 
machinery of the act. 

The 1 933 amendment (Chapter 1048, Statutes of 1933; effective Octo- 
ber 25. 1 933) changed the specific exemption and rates of tax applicable 
to transfers to a wife. 

The 1935 amendment (Chapter 177. Statutes of 1935; approved May 
20. 1 935 ) made some changes in the refund provisions of the act. but nev- 
er became effective in view of the enactment of the Inheritance Tax Act 
of 1935 (Chapter 358. Statutes of 1935). which repealed the 1921 act. 

(7) 1935 Act (Chapter 358, Statutes of 1935; Effective June 25, 
1935). 

This act. as adopted, was substantially the same as the 1921 act, as 
amended. 

In addition to listing the several taxable inter vivos transfers specified 
in the 1 92 1 act. the act also set forth the pre-existing law that taxable inter 
vivos transfers include any transfer of property without a valuable and 
adequate consideration as to which the transferor reserved a life estate or 
life income or the transferee promised to make payments to or take care 
of the transferor, and include any transfer of property without a valuable 
and adequate consideration made by way of an advancement or effected 
by means of a revocable trust. 

The act, in effect, exempted any transfer of intangible personal proper- 
ty by a nonresident residing in the United States. 

In the matter of community property, the act provided that when the 
husband by testamentary disposition of such property forced his surviv- 
ing wife to elect whether to take under his will or by operation of law, any 
property, whether community or separate, not exceeding one-half of the 
value of the total community, which she might elect to take under the will 
was not subject to the act. The act also limited the provision in the 1921 
act relative to the classification as community of personal property ac- 
quired outside the State, to intangible personal property thus acquired. In 
addition, it provided that the whole of any community transferred inter 
vivos by a wife to her husband was not subject to the act. 

TTie act reinstated in the law the provision of the 1913 act which taxed 
the giving of a power of appointment as a transfer from the donor to the 
donee of the power. 

Inserted in the act was a provision for taxing all transfers (whether by 
will or otherwise) upon the market value of the property transferred as of 
the date of the transferor's death, and at the rates and exemptions then in 
effect. In the same connection, the act provided that in a case of several 
transfers by a decedent to one person, the tax is imposed upon the market 
value of the property included in each transfer as of the date of the dece- 
dent' s death, and at the rates and exemptions then in effect. 

Another feature of the act was a provision for taxing every legacy in 
accordance with the terms of the will by which it is left, regardless of any 
renunciation or waiver by the legatee, or any agreement by him for the 
distribution of the legacy otherwise than as provided in the will. 

The act provided that in the case of proceeds of life or accident insur- 
ance payable to named beneficiaries other than the insured or his estate 
and issued after the effective date of the act, or issued prior to such date 
with a right reserved in the insured to change the beneficiary or to secure 
the cash surrender value, the excess over $50,000 was subject to the act. 

The act eliminated as a deduction from market value any succession, 
inheritance, or estate tax due or paid another state. 

The act changed all of the specific exemptions and a large number of 
the rates of tax. 

The act was amended in 1937 (thrice), in 1939, in 1941 (twice), and 
in 1943. 

The first 1937 amendment (Chapter 296, Statutes of 1937; effective 
August 27. 1937) dealt with tax security bonds, the collection of taxes, 
and the fees of county treasurers. 



The second 1 937 amendment (Chapter 333, Statutes of 1 937, effecti ve 
August 27, 1937) related to tax liens. 

The third 1937 amendment (Chapter 421. Statutes of 1937. effective 
August 27. 1937) related to the collection of taxes by county treasurers. 

The 1939 amendment (Chapter 694. Statutes of 1939; effectixe .kily 
6, 1939) extended the charitable exemption to transfers to organizations 
incorporated under the laws of the United States, and provided for the fil- 
ing of tax bonds. 

The first 1941 amendment (Chapter 177. Statutes of 1941; effectixe 
April 23. 1941 ) exempted gifts of powers of appointment limited to be 
exercised or exercised in favor of charitable beneficiaries; prox ided thai 
deductible funeral and last illness expenses include those of a deceased 
wife whether or not she be survived by a husband financially well able 
to pay such expenses; and deleted a provision taxing any increase accru- 
ing on the extincfion of a charge or interest against or in transferred prop- 
erty. 

The second 1 941 amendment (Chapter 833. Statutes of 1 941 ; effective 
June 25. 1941 ), among other things, limited the charitable exemption to 
corporations, etc., organized solely for and engaged exclusively in cliari- 
table or like work; extended such exemption to transfers to this State or 
to the United States; set up a formula for computing the previously tLixed 
property exemption; deleted a provision regarding the appraisal of a con- 
tingent or defeasible estate untaxed before the happening of the contin- 
gency; provided that a life estate or annuity which terminates before the 
tax is fixed shall be valued at the present value as of the death of the dece- 
dent who gave the estate or annuity of the amount paid or payable to the 
tenant or annuitant; prescribed a one year statute of limitations for a re- 
fund or correction of order fixing tax where a debt is proved against an 
estate after the payment of a legacy, etc.. or where a deducfion for a debt 
was erroneously allowed; changed the method for deducting the fees of 
a county treasurer where a refund is allowed on an excess or erroneous 
tax payment; added a provision for furnishing lists of contents of safe de- 
posit boxes; changed the provisions regarding compensation of inheri- 
tance tax appraisers in proceedings to determine inheritance tax; ampli- 
fied the provisions pertaining to writs of execution; increased the 
maximum annual fees of the Treasurer of the County of Los Angeles. 

The 1943 amendment (Chapter 19, Statutes of 1943; effective Febru- 
ary 6, 1943) included in the federal war risk insurance exemption the pro- 
ceeds of federal war risk insurance payable to the estate of a veteran of 
World War II, and restored the five year Hmitation provision to the defini- 
tion of "previously taxed property." 

(8) Part 8, Division 2, Revenue and Taxation Code. 

The Act of 1 935. as amended, was codified in 1 943 (Chapter 658, Stat- 
utes of 1943) as Part 8 of Division 2 of the Revenue and Taxation Code, 
comprising Sections 13301 to 14901. inclusive, but the effective date of 
the codification was postponed until July 1, 1945. The code represents 
the law now in force. 

(9) Major Legislation after 1943 Codification. 
1945 Statutes (effective July 1, 1945): 

Chapter 697 reduced the rate of interest in computing future, contin- 
gent and limited estates from 5 to 4 percent. 

Chapter 711 allowed deduction of fees for attorney services in actions 
to establish death or to determine tax and for other tax services. 

Chapter 1014 made numerous clarifications of prior law. 

Chapter 1 137 amended maximum commissions of county treasurers. 

1947 Statutes (effective September 19, 1947): 

Chapter 78, amended the law relating to maximum commissions of 
county treasurers. 

Chapter 734 included widower of a daughter as a class B transferee; 
included certain personal property acquired elsewhere as community 
property; amended law relating to delinquency of additional tax, interest 
penalty on tax delinquency bonds, procedure for remission of interest, 
commissions of county treasurers and inspection of records and provided 
for distribution of copies of the Inheritance Tax Law. 
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Chapter 820 exempted tax on certain transfers from persons who died 
in the armed services. 

1949 Statutes (effective October 1, 1949): 

Chapter 300 enacted Uniform Act on Interstate Compromise of Death 
Taxes. 

Chapter 301 adopted Uniform Act on Interstate Arbitration of Death 
Taxes. 

Chapter 684 added procedure for release of real property from inheri- 
tance tax lien. 

Chapter 1001 amended provisions for maximum commissions of 
county treasurers. 

1950 Statutes (effective April 26, 1950): 

Chapter 5 provided marital exemption of property equal to clear mar- 
ket value of one-half of decedent's separate property if transferred to the 
spouse. 

1951 Statutes (effective September 22, 1951): 

Chapter 197 allowed deduction for fees paid to executors, administra- 
tors and accountants in preparation of income tax returns or adjustment 
of estate and inheritance taxes. 

Chapter 244 amended provisions relating to county treasurers' com- 
missions. 

Chapter 733 included within charitable exemption transfers to certain 
hospital corporations and membership associations. 

Chapter 845 amended provisions relating to the withholding of securi- 
ties, deposits, etc. and removed penalty of up to $20,000 for failure to 
comply. 

Chapter 1448 limited taxable transfers in contemplation of death to 
those made within three years of death; amended provisions respecting 
additional tax delinquency, compromise of taxability of contingent trans- 
fers or of tax where decedent is claimed as a nonresident and penalty on 
delinquent tax bonds; changed interest rate on delinquent taxes to 6 per- 
cent and repealed provisions relating to remission of interest. 

1953 Statutes (effective September 9, 1953): 

Chapter 695 included as class A transferees persons adopted during 
minority by lineal issue or other class A children. 

Chapter 974 amended provisions relating to certificates of release of 
tax lien and to inheritance tax appraisers' fees. 

Chapter 1309 amended county treasurers' commissions. 

Chapter 1313 provided that a reservation of a life interest is conclu- 
sively presumed where the transferor retains possession or enjoyment of 
the income or interest in the property transferred until his death; added 
reciprocal collection of inheritance taxes with other states; and amended 
provisions relating to assisting governmental officers in enforcement of 
the tax and payment of expenses of special employment. 

1955 Statutes (effective September 7, 1955): 

Chapter 506 provided for exemption of community property trans- 
ferred to a wife other than by will or succession up to a value not exceed- 
ing one-half of total community, amending the previous provision which 
exempted only one-half of the property transferred. 

Chapter 520 amended provision relating to delinquency of additional 
tax; and added a provision to restate the prior law that joint tenancy of 
spouses with its source in community property is to be treated as commu- 
nity property for inheritance tax purposes. 

Chapter 1175 provided that any allowable deduction, not merely a 
debt, established or paid after the order fixing tax is made may be the ba- 
sis for modification of the order. 

Chapter 1382 amended provisions relating to county treasurers' com- 
missions. 

1956 Statutes (effective July 3, 1956): 

Chapter 2 exempted public retirement pensions from tax. 
Chapter 3 amended provisions regarding taxability of intangible per- 
sonal property of a deceased nonresident of the United States. 

1957 Statutes (effective September 11, 1957): 



Chapter 287 amended requirement of notice of filing appraiser's re- 
port and provided that an endorsed copy of the order fixing tax be mailed 
to the Controller. 

Chapter 403 added provision that the wife has the same interest in all 
community property whenever acquired that she has in community prop- 
erty since the effective date of Civil Code Section 161a; reworded chari- 
table exemption provisions; amended provisions for countersignature of 
tax receipts by Controller and provided for optional use of whole dollar 
amounts in tax reports. 

Chapter 490 arriended taxability of property to which Sections 201.5 
and 201 .8 of the Probate Code are applicable. 

Chapter 502 amended the deduction of federal estate taxes and revised 
provisions for previously taxed property to allow a credit rather than an 
exemption. 

Chapter 541 authorized Controller to give a general consent to corpo- 
rations for transfer of stock upon their obtaining an affidavit of residence. 

Chapter 883 amended provision for maximum commissions of county 
treasurers. 

Chapter 1 959 provided alternate method for arbitration of domiciliary 
disputes. 

1959 Statutes (Chapter 1128 effective June 24, 1959, others effec- 
tive September 18, 1959): 

Chapter 1 128 increased the rates of tax on transferees in classes C and 
D and repealed the deduction for federal estate taxes. 

Chapter 485 provided that inter vivos transfers made for consideration 
but for less than adequate or full consideration are taxable only as to the 
portion in excess of the consideration. 

Chapter 1 545 authorized the Controller to give a general consent to 
banks or savings and loan associations for delivery of deposits, etc. 

Chapter 1628 amended definition of class B and class C transferees to 
include an adopted or acknowledged child as a "descendent" within the 
classes. 

Chapter 1684 provided for payment of refunds by the State rather than 
by county treasurers. 

Chapter 1917 provided for the appraisal of estate property located in 
a county outside of the county whose superior court has jurisdiction and 
for sharing of the appraisal fees. 

1961 Statutes (effective September 15, 1961): 

Chapter 636 added a provision that joint tenancy between a husband 
and wife having its source in quasi-community property be treated as fur- 
nished half by each spouse. 

Chapter 2 1 89 increased the tax rate for class B transferees, reduced the 
specific exemption of a wife from $24,000 to $5,000, and exempted com- 
munity property passing to a spouse except where a widow is given a life 
estate or a power of appointment. 

1963 Statutes (effective September 20, 1963): 

Chapter 522 clarified taxability of intangible personal property of ade- 
ceased nonresident of the United States regarding corporate stock and ex- 
tends the bank deposit exclusion of such nonresidents to savings and loan 
associations. 

Chapter 1711 amended maximum commissions of county treasurers. 

Chapter 1 749 provided for a single simplified method for obtaining re- 
funds. 

Chapter 1 840 provided for allowance of deduction for casualty losses. 

1965 Statutes (effective September 17, 1965): 

Chapter 1070 exempted a life estate given in community property to 
a widow, clarified that only decedent's half of community property is 
subject to tax to third parties, provides for the conversion of separate 
property to community property to be treated as half the separate property 
of each spouse, and revised provisions for transfers of powers of appoint- 
ment to include the exercise or nonexercise of a general power to be 
treated as a taxable event in addition to taxing the creation of a power, 
various powers of appointment being specifically defined. 
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Chapter 1181 clarified reciprocity of taxation regarding intangible 
personal property of nonresidents. 

Chapter 1409 exempted charitable use transfers in trust though the 
California trustee may not be organized solely for charitable purposes. 

1967 Statutes: 

Chapter 963 (effective July 29, 1 967 at 7:00 p.m. ) combined transferee 
class D with class C; increased tax rates on all classes; required tax collec- 
tions be paid by county treasurers to State Treasurer within 1 5 days of re- 
ceipt. 

Chapter 1481 (effective November 8, 1967) revised the consent to 
transfer procedure and authorized Controller to issue general consents or 
dispense with requirements where tax is not in jeopardy. 

1968 Statutes (effective June 6, 1968): 

Chapter 1968 revised class A transferee rules regarding children 
adopted by stepparents. 

1969 Statutes (effective November 10, 1969): 

Chapter 1200 combined into a single provisions the mles regarding 
classification of adopted children; and updated the mortality and actuari- 
al tables to be used at 3 1/2 percent per annum in valuing future interests 
including life estates and annuities. 

1970 Statutes (effective November 23, 1970): 

Chapter 514 provided that a transfer of certain powers to trustees to 
make discretionary payments to beneficiaries is a transfer to the trust 
beneficiaries. 

Chapter 1282 (operative July 1, 1971) enacted revisions of inheritance 
tax appraiser system, changed title to "inheritance tax referee"; provided 
for qualifying examinations, appointment rules, four-year terms, remov- 
al procedure and for political activity limitations. 

Chapter 1440 provided for transition of positions of inheritance tax ap- 
praisers to referees. 

Chapter 1453 provided a method of appraisal at taxpayer's option in 
determining fair market value of land which is subject to open-space re- 
strictions, operative until December 31, 1974. 

1971 Statutes (effective March 4, 1972): 

Chapter 53 authorizes Controller to enter into tax payment agreements 
in undue hardship cases in order to permit earlier distribution of an estate. 

Chapter 1 19 provides aprocedure for determination of tax by the Con- 
troller where no court proceeding is pending. 

Chapter 1205 provided for joint trustee accounts of spouses to be 
treated under specified conditions the same as joint tenancy accounts. 

Chapter 1420 allowed the insurance exemption to apply to certain life 
insurance proceeds payable to a trust created under the will of the dece- 
dent. 

1971 Statutes: Extra Sessions (effective December 8, 1971, 6:00 
p.m.): 

Chapter 1 changed tax dehnquency to 9 months after death in lieu of 
24 months after death and repealed the 5 percent discount for early pay- 
ments. 

1972 Statutes (Chapter 990 effective August 16, 1972; others effec- 
tive March 7, 1973): 

Chapter 579 provided that the age of adoption for tax exemption pur- 
poses to be reduced from 21 to 18. 

Chapter 990 adopted new Civil Code disclaimer provisions for inheri- 
tance tax purposes. 

Chapter 1303 revised maximum commissions of county treasurers. 

1973 Statutes: 

Chapter 19 (effective April 1 1 . 1973) provided exemption benefits for 
certain transfers and insurance of Vietnam War decedents, as part of the 
P.O.W. Homecoming Act. 

Chapter 637 (effective September 21 , 1973) amended classification of 
persons adopted when over 1 8 years of age. 

1974 Statutes (effective January 1, 1975; Chapter 1075 operative 
June 1, 1975): 



Chapter 101 revised and updated life expectancy and actuarial tables 
to be used in valuing future, contingent or limited estates, utilizing 6 per- 
cent in lieu of former 3 1/2 percent rate. 

Chapter 444 provided a revised procedure for modifying a erroneous 
order fixing tax. 

Chapter 752 provided for appraisal and tax report by an inheritance tax 
referee under new Probate Code procedure for confirmation of commu- 
nity property passing to a spouse without administration. 

Chapter 1075 revised method of computing commissions of county 
treasurers. 

1975 Statutes (effective January 1, 1976): 

Chapter 661 increased interest rate for late payment of tax from 6 per- 
cent to 12 percent per annum. 

Chapter 942 taxed deceased spouse's one-half interest in community 
property passing to the surviving spouse, eliminated the distinction as to 
community property converted from separate properly, changed the sep- 
arate property marital exemption to an exclusion and increased the spe- 
cific exemption for a surviving spouse from $5,000 to $60,000. 

1976 Statutes (effective January 1, 1977): 

Chapter 150 deleted from the deduction provisions express reference 
to funeral and last illness expenses of a deceased wife. 

Chapter 365 further defined and extended the scope of the State Per- 
sonnel Board's administradon of the inheritance tax referee's qualifica- 
tion examinaUon. 

Chapter 922 required the inheritance tax referee file the referee's re- 
port with the court upon completion of ihe appraisement and within 60 
days after receipt of all informadon and documentation necessary to as- 
sess the tax or to issue a no tax certificate. 

Chapter 1230 further defined the undue hardship requisite to entering 
into tax payment agreements in order to permit earlier distribution of an 
estate. 

1977 Statutes (Chapter 1079 effective September 26, 1977; others 
effective January 1, 1978): 

Chapter 694 further clarified provisions of Stats. 1970, Chapter 514, 
by expressly providing the discretionary power of a trustee to make pay- 
ments for the benefit of trust beneficiaries other than the trustee is not a 
power of appointment even though the discredon of the trustee is abso- 
lute and includes the power to terminate the trust. 

Chapter 1079 aggregated lifedme transfers with transfers subject to in- 
heritance tax for the purpose of determining the inheritance tax rate, re- 
pealed gift tax credit provisions and renumbered the previously taxed 
property credit provisions, included as a taxable transfer the gift tax paid 
on lifedme transfers subject to inheritance tax, added a new orphan's ex- 
emption and added a new generation skipping transfer tax as Part 9.5 of 
Division 2 of the Revenue and Taxation Code. 

1978 Statutes (Chapter 1388 effective September 30, 1978; others 
effective January 1, 1979): 

Chapter 58 provided county treasurers of coundes with a population 
of less than 25,000 may elect to remit inheritance tax moneys to the state 
treasurer on a monthly basis. 

Chapter 604 provided for payment of interest on refunds at a rate in- 
dexed to the federal reserve rate on each January 1 , not to exceed 7 per- 
cent per annum. 

Chapter 1096 provided the transferee of a dwelling owned and occu- 
pied by the decedent at date of death may, under stated conditions, elect 
to pay the tax attributable to the dwelling in five annual installments, and 
that the tax shall accrue interest at the rate of 7 percent per annum during 
the five-year period. 

Chapter 1 1 44 provided a procedure whereby a transferee may dedicate 
to the state real property devoted to open space use in payment of the in- 
heritance tax, and that the county treasurer shall accept the notification 
of acceptance as payment of tax. 
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Chapter 1 181 included a timber-growing enterprise within the defini- 
tion of qualified family properly under the undue hardship installment 
payment provisions. 

Chapter 1388 provided that only lifetime gifts made after December 
31,1 976, shall be aggregated with transfers subject to inheritance tax for 
the purpose of determining the inheritance tax rate, and added gift tax 
credit provisions applicable to includable gifts made prior to January 1, 
1977. 

1979 Statutes (Chapter 1005 effective September 26, 1979; others 
effective January 1, 1980): 

Chapter 731 eliminated requirement that receipt countersigned and 
sealed by the Controller be on file prior to a decree of distribution, pro- 
vided that receipt from county treasurer certifying the payment of all tax 
plus interest shall constitute proof of payment, and required that inheri- 
tance tax referee file the referee's report with court within 60 days after 
receipt of all information and documentation necessary to assess the tax 
or to issue a no tax certificate. 

Chapter 1005 declared Legislature's intent that the provisions of 
Chapter 1388 of the Statutes of 1978 (limiting unification to only gifts 
made after December 31, 1976) shall apply retroactively to all cases 
where the date of death is after the effective date of Chapter 1079 of the 
Statutes of 1977. i.e., 5:15 p.m., September 26. 1977. 

Chapter 1075 provided for waiver of interest for late payment of tax 
upon a showing that tax was not paid prior to delinquency date solely be- 
cause of the failure of a public official to perform his or her duties in a 
timely manner. 

Chapter 1 168 provided Class A and Class B beneficiaries who receive 
qualified family property may elect to make installment payments of the 
tax without the necessity of showing undue hardship, expanded defini- 
tion of qualified family property to conform to similar provisions con- 
tained in the federal estate tax law and provided for an adjusted rate of 
interest where the tax is paid in installments pursuant to an agreement 
with the Controller. 

1980 Statutes (effective January 1, 1981): 

Chapter 55 further clarified the provisions of Chapter 1 282 of Statutes 
of 1 970 by expressly providing the authority of a person to act as an inher- 
itance tax referee ceases immediately upon the expiration of that person' s 
term of office. 

Chapter 634 provided transfers to a spouse are excluded from the tax 
except where spouse receives a limited power of appointment in any part, 
or all. of the decedent's property; increased the specific exemption for all 
other classes of beneficiaries; provided special use valuation, under spe- 
cified conditions, for certain real property; provided several different 
plans for payment of tax in installments subject to specified conditions; 
eliminated role of county treasurer in administration of tax; and elimi- 
nated requirement that tax be paid before a decree of distribution may be 
made. 

1982 Statutes (Chapter 1535 effective June 8, 1982): 

Proposition 6, an initiative statute which was adopted by the voters at 
the June 8. 1982, Direct Primary Election, repealed Part 8 (commencing 
with Section 1 3301 ), known as the Inheritance Tax Law, and Part 9 (com- 
mencing with Section 15101), known as the Gift Tax Law, of the Reve- 
nue and Taxation Code, the inheritance and gift tax provisions were re- 
placed by an estate tax in an amount equal to the maximum allowable 
federal estate tax credit for state death taxes. 
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Article 1 . Definitions 



§13303. Property— In General. 

In general, property subject to the Inheritance Tax Law includes any 
real or personal property, and any right or interest therein or income 
therefrom, the receipt or succession to which may be taxed under the In- 



heritance Tax Lavv/ and under the Constitutions of this State and the 
United States. 

Note: For the describing of property on form IT-22, Inheritance Tax 
Declaration, see Section 14501.1. 

NOTI:; Authority cited for Subchapter 1 (Sections 13303 thiough 14813. not con- 
secutive): Section 14740. Revenue and Taxation Code. Reference: Sections 1 3303 
and 14501, Revenue and Taxation Code. 

History 

1. Repealer of Subchapter 1 (Sections 13303(a) through 14813-14814, not con- 
secutive) and new Subchapter I (Sections 13303 through 14813, not consecu- 
tive) filed 9-22-78 as procedural and organizational; designated effective 
12-1-78 (Register 78. No. 38). For history of former Subchapter 1 , see Regis- 
ters 59. No. 20; 68. No. 27; 69, No. 47; 71, No. 1 1; 72, No. 18; 73, No. 15; 75. 
No. 17; 76, Nos. 5. 18. 43 and 51; 77, No. 35; and 78, Nos. 8 and 23. 

2. Editorial correction (Register 78. No. 42). 

§ 1 3303.1 . Property of Resident Transferors. 

(a) Real Property. 

Real property in this State belonging to a resident transferor is subject 
to the Inheritance Tax Law. Real property outside the State belonging to 
a resident transferor is not subject to the law. If. however, a resident trans- 
feror owning real property situated outside the State has entered into an 
executory contract for its sale, the right of the transferor, his estate or heir 
to the proceeds of tlie sale will be treated as subject to the law should the 
state in which the property is situated not subject the property to its own 
inheritance or estate tax law, either on an application of the so-called 
"doctrine of equitable conversion" or for any other reason. 

(b) Tangible Personal Property. 

Tangible personal property in this State belonging to a resident trans- 
feror is subject to the Inheritance Tax Law. Tangible personal property 
permanently outside the State belonging to a resident transferor is not 
subject to the law. 

(c) Intangible Personal Property. 

Intangible personal property, wherever situated, belonging to a resi- 
dent transferor is subject to the Inheritance Tax Law. 
NOTE; Reference: Sections 13303-13305, Revenue and Taxation Code. 

§ 1 3303.2. Property of Nonresident Transferors. 

(a) Real Property. 

Real property in this State belonging to a nonresident transferor is sub- 
ject to the Inheritance Tax Law. 

(b) Tangible Personal Property. 

Tangible personal property permanently in this State belonging to a 
nonresident transferor is subject to the Inheritance Tax Law. 

(c) Intangible Personal Property Belonging to a Nonresident Residing 
in the United States. 

Intangible personal property belonging to a nonresident transferor re- 
siding in the United States is not subject to the Inlieritance Tax Law. 

(d) Intangible Personal Property Belonging to Nonresident Residing 
Outside United States. 

Stocks and bonds issued by a corporation organized under the laws of 
California or which has its principal place of business or does a major part 
of its business in California or of a federal corporation or national bank 
which has its principal place of business or does a major part of its busi- 
ness in California, v/hether the evidence thereof is kept within or without 
the State, and all other intangible personal property in California belong- 
ing to a nonresident transferor residing outside the United States except 
savings accounts in savings and loan associations operating under the au- 
thority of the Division of Savings and Loan or the Federal Home Loan 
Bank board and bank deposits, unless such deposits are used in connec- 
tion with a business conducted or operated, in whole or in part, in Califor- 
nia, are subject to the Inheritance Tax Law. However, Revenue and Taxa- 
tion Code Section 1 385 1 exempts such intangible personal property from 
the inheritance tax if the transferor at the time of his death was a resident 
of a foreign state or country which then imposed a legacy, succession, or 
death tax in respect to the intangibles of its own residents, but either: 

(1 ) Did not impose such a tax in respect to intangible personal property 
of residents of this State; or 
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(2) Had a reciprocity provision in its law exempting from its tax the 
intangibles of nonresidents of other jurisdictions whose laws in turn, con- 
lain a similar exemption. 

Note: As to the intangibles exemption of nonresident transferors resid- 
ing in a foreign state or country. Sections 13851, 13851.1 and 13851.2. 
NoTi;: Reference: Seelion 13303. Revenue and Taxation Code. 

§ 13303.3. Intangible Personal Property. 

The term "intangible personal property" includes stocks, bonds, notes 
(whether secured or unsecured), bank deposits, accounts receivable, pat- 
ents, trade-marks, copyrights, good will, partnership interest, life insur- 
ance policies, and other choses in action. 
NOTH: Reference: Section 13303. Revenue and Taxation Code. 

§13303.4. Residence. 

For the purpose of the Inheritance Tax Law the term "residence" is 
synonymous with legal residence or domicile. 

When a claim is made that the residence of a transferor was outside the 
State of California and a court proceeding to determine the inheritance 
tax is pending, an affidavit in support of the claim must be filed with the 
inheritance tax referee on form IT-2. entitled "Declaration Concerning 
Residence." copies of which may be obtained from the referee or from 
the Inheritance Tax Division of the Controller's office in Los Angeles. 
Sacramento or San Francisco. 
NOTK: Reference: Section 13303. Revenue and Taxation Code. 

§ 13303.5. Residence of Married Women and l\/linors. 

Generally, a married woman has the same residence as her husband, 
even though she is separated from him. The residence of a minor, ordi- 
narily, is that of the father, or of the mother if the father is deceased. Ac- 
cordingly, if a man has his residence in California, his wife and minor 
children, generally, likewise have their residence here. 
NOTE: Reference: Section 13303, Revenue and Taxation Code. 

§13303.6. Resident. 

The term "resident" means a person whose residence is in the State of 
California. 
NOTE: Reference: Section 13303. Revenue and Taxation Code. 

§13303.7. Nonresident. 

The term "nonresident" means a person whose residence is outside the 
State of California. 
NOTK; Reference: Section 13303, Revenue and Taxation Code. 

§ 1 3303.8. Joint Tenancy. 

For the purpose of the Inheritance Tax Law the term "joint tenancy" 
includes any ownership of property by two or more persons whereby the 
property is held in the joint names of such persons, or is deposited in a 
bank or other depositary in their joint names subject to payment to either 
or any of them during their lives or to the survivor or survivors upon the 
death of any one. The distinguishing incident of this character of owner- 
ship is the right of the surviving owner to the sole and immediate owner- 
ship, possession, and enjoyment of the property by virtue of his survivor- 
ship. 
NOTE: Reference: Section 13303. Revenue and Taxation Code. 

§ 13303.9. Future Interest. 

The term "future interest" includes a remainder or other estate or inter- 
est in property, whether vested or contingent, the right to the use. posses- 
sion, or enjoyment of which is limited to commence at, or is postponed 
to some future date or time. 
NOTE: Reference: Section 13303, Revenue and Taxation Code. 

§ 1 3303.1 0. Cemetery Property. 

Property in a cemetery passing to an individual by reason of the death 
of the owner, is exempt from the Inheritance Tax Law. 

NOTE: Reference: Sections 8250, 8250.5 and 8604, Health and Safety Code; Sec- 
tion 13303, Revenue and Taxation Code. 



§ 1 3303.1 1 . Tax-Exempt Securities. 

Inasmuch as the inheritance tax is a tax upon the right or privilege of 
receiving or succeeding to property, and not upon the property itself, lax- 
exempt federal, state, or municipal bonds or other evidences of indebted- 
ness are subject to the Inheritance Tax Law. 
NoTE: Reference: Section 13303, Revenue and Taxation Cade. 

§13304. Transfer. 

For the purpose of the Inheritance Tax Law the term "trans I'er" in- 
cludes the passing of any property, or any interest therein or income 
therefrom, from one person to another, for the present or future posses- 
sion or enjoyment of the recipient or a third person, whether by vi ill, by 
operation of law, a grant, a deed, a sale, a gift, a court order setting apart 
property or granting a family allowance, the homestead laws, the giving 
of a power of appointment, survivorship, an advancement, under a policy 
of life or accident insurance, or otherwise. 
NOTE: Reference: Section 13304. Revenue and Taxation Code. 

§ 1 3304.1 . Complete Transfer. 

The term "complete transfer" includes any transfer under which the 
rights of the transferee are vested and the transferor does not reserve any 
power to revoke, terminate, alter, amend, revise, or change the interest 
of the transferee. 
NOTE: Reference: Section 13304. Revenue and Taxation Code. 

§13304.2. Incomplete Transfer. 

The term "incomplete transfer" includes any transfer under which the 
rights of the transferee are contingent or the transferor reserves the power 
to revoke, terminate, alter, amend, revise, or change the interest of the 
transferee. 
NOTE: Reference: Section 13304, Revenue and Taxation Code. 

§ 13306. Transferee Under a Trust. 

Where a trust is involved, the beneficiary, not the trustee, is the trans- 
feree. 
NOTE: Reference: Section 13306, Revenue and Taxation Code. 

§ 13309. Transferee Under Section 228 or 229 of Probate 
Code. 

Any relative of a decedent who, pursuant to Section 228 or 229 of the 
Probate Code, succeeds to any property of the decedent which previously 
had been the community property of the decedent and the predeceased 
spouse or the separate property of the latter, is a Class C transferee, unless 
his relationship to the decedent places him in a prior class. 
NOTE: Reference: Section 1 3309, Revenue and Taxation Code. 



Article 2. 



Imposition and Computation of 
Inheritance Tax 



§13401. Tax Imposed — In General. 

The Inheritance Tax Law reaches every receipt or succession to real 
or personal property subject to the law. and any right or interest therein 
or income therefrom, whether in trust or otherwise, to the extent that the 
receipt or succession is effected by any transfer subject to the law. 
NOTE: Reference: Section 13401, Revenue and Taxation Code. 

§ 1 3401 .1 . Duty of Producing Evidence. 

Any person who claims that a particular transfer is not subject to the 
Inheritance Tax Law has the burden of producing evidence supporting 
such claim. 
NOTE: Reference: Section 13401, Revenue and Taxation Code. 

§ 13402. Computation of Tax — In General. 

(a) Decedents Dying Prior to 5:15 p.m., September 26, 1977. The in- 
heritance tax is ordinarily measured by the clear market value (see Reve- 
nue and Taxation Code Section 133 1 2) of the distributive share of a dece- 
dent's estate to which a particular transferee is entitled. Each individual 
share is in the nature of a separate estate, and the tax is computed sepa- 
rately thereon. Consequently, there will be as many separate computa- 
tions of the tax in a particular estate as there are transferees of the dece- 
dent's property. 
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(b) Decedents Dying on or After 5:15 p.m., September 26, 1977. The 
date of gift value of net gifts (within the meaning of Revenue and Taxa- 
tion Code Section 15118, see Section 151 18) which are not otherwise 
subject to inheritance tax, made by the decedent during lifetime after De- 
cember 31, 1976, to a particular transferee is added to the clear market 
value (see Revenue and Taxation Code Section 133 12) of the distributive 
share of decedent's estate to which the particular transferee is entitled, 
and a tentative tax is computed upon a sum of these two amounts. The 
tentative tax is then reduced by the amount of tax computed, at the rates 
and exemptions in effect at date of death, upon the total date of gift value 
of all gifts made by decedent during his lifetime after December 31.1 976 
to the particular transferee. Tlie difference thus determined is the amount 
of inheritance tax due with respect to the transferee. 

Since each individual transferee's tax is computed separately, there 
will be as many separate computations of the tax in a particular dece- 
dent's estate as there are transferees of the decedent's property. 
NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 13402, Revenue and Taxation Code, and Stats. 1979, Ch. 1005. 

History 

1. Amendment of subsection (b) and new subsection (c) filed 3-8-79; effective 
thirtieth day thereafter (Register 79, No. 10). 

2. Amendment filed 2-28-80; effective thirtieth day thereafter (Register 80, No. 
9). 



§ 1 3402.1 . Method of Computation. 

(a) Decedents Dying Prior to 5: 1 5 p.m., September 26, 1 977 — In Gen- 
eral. The inheritance tax is ordinarily computed as follows: 

( 1 ) Determine the value of all property subject to the Inheritance Tax 
Law transferred to the particular transferee under the decedent's will or 
pursuant to the laws of succession. For the valuation of property, see Sec- 
tions 13951 through 13956. 

(2) Deduct from the value determined pursuant to subdivision (1 ) the 
total amount of all allowable deductions provided in Revenue and Taxa- 
tion Code Sections 13981 through 13990, to which the transferee is en- 
titled, to arrive at the clear market value. As to deductions, see Sections 
13982 through 13988.6. 

(3) Determine the value of all property subject to the Inheritance Tax 
Law included in any transfer to the transferee effected by any means oth- 
er than the decedent's will or the laws of succession (as, for example, by 
a taxable transfer during the life of the decedent, or by the passage to the 
transferee of property held in joint tenancy, or by the payment to the 
transferee of proceeds of insurance on the life of the decedent), and make 
any proper deduction therefrom to arrive at the clear market value. 

(4) Add the result determined pursuant to subdivision (3) to the result 
determined pursuant to subdivision (2). 

(5) Deduct from the sum determined pursuant to subdivision (4) the 
exemptions provided in Revenue and Taxation Code Sections 13801 
through 13803. and the marital exemption effective before January 1, 
1976, in Revenue and Taxation Code Section 13805, to which the trans- 
feree is entitled. As to the specific exemptions, see Sections 13801 
through 13801.3. As to the marital exemption or exclusion of separate 
property, see Section 13805. 

(6) Compute the tax by applying to the result determined pursuant to 
subdivision (5 ) the same rate of taxation ( see Revenue and Taxation Code 
Sections 13404 through 13406) which would have been applicable had 
the exemptions not been allowed. See also Section 13403. As to rates of 
taxation, see also Sections 13403.1 and 13403.2. 

(b) Decedents Dying on or After 5:15 p.m.. September 26, 1977 — In 
General. 

( 1 ) Determine the value of all property subject to the Inheritance Tax 
Law transferred to the particular transferee under the decedent's will or 
pursuant to the laws of succession. For the valuation of property, see Sec- 
tions 13951 through 13956. 

(2) Deduct from the value determined pursuant to subdivision (1 ) the 
total amount of all allowable deductions provided in Revenue and Taxa- 
tion Code Sections 13981 through 13990. to which the transferee is en- 



titled, to arrive at the clear market value. As to deductions, see Sections 
13982 through 13988. 

(3) Determine the value of all property subject to the Inheritance Tax 
Law included in any transfer to the transferee effected by any means oth- 
er than the decedent's will or the laws of succession (as, for example, by 
a taxable transfer during the life of the decedent, or by the passage to the 
transferee of property held in joint tenancy or by the payment to the trans- 
feree of proceeds of in.surance on the life of the decedent), and make any 
proper deductions therefrom to arrive at the clear market value. 

(4) Add the result determined pursuant to subdivision (3) to the results 
determined pursuant to subdivision (2). 

(5) Add to the sum determined pursuant to subdivision (4) the date of 
gift value of net gifts which are not otherwise subject to inheritance tax 
made by the decedent during his lifetime after December 31,1 976, to the 
transferee. 

(6) Deduct from the sum determined pursuant to subdivision (5) the 
specific exemption provided for in Revenue and Taxation Code Sections 
13801 through 13803 to which the transferee is entitled. 

(7) Compute the tentative tax by applying to the result determined pur- 
suant to subdivision (6) the same rate of taxation (see Revenue and Taxa- 
tion Code Sections 1 3404 through 1 3406) which would have applied had 
the specific exemption not been allowed. 

(8) Determine the total date of gift value, less any applicable annual 
exclusion, of all gifts made during lifetime after December 31, 1976, 
from the decedent to the transferee and compute the tax payable under 
the Gift Tax Law on the amount thus determined, at the rates and exemp- 
tion in effect at date of death, in the same manner as set forth in subdivi- 
sions (6) and (7), i.e., deduct from the total thus determined the specific 
exemption to which the transferee is entitled at date of death, and com- 
pute the tax by applying to the result thus determined the same rate of tax- 
ation which would have applied had the exemption not been allowed. 

(9) Subtract the tax on prior net gifts determined pursuant to subdivi- 
sion (8) from the tentative tax determined pursuant to subdivision (7). 
The difference is the amount of inheritance tax due with respect to each 
transferee, respectively. 

NOTE; Authority cited: Section 14740. Revenue and Taxation Code. Reference: 
Section 13402, Revenue and Taxation Code, and Stats. 1979, Ch. 1005. 

History 

1. Amendment of subsection (b), and new subsection (c) filed 3-8-79; effective 
thirtieth day thereafter (Register 79, No. 10). 

2. Repealer of subsection (b) and amendment of subsection (c) filed 2-28-80; ef- 
fective thirtieth day thereafter (Register 80, No. 9). 

§ 13402.2. Date of Death After 5:15 p.m., September 26, 
1977 — Examples. 

The provisions of Subsection (b) of Section 13402. 1 are illustrated by 
the following examples: 

(a) Nonincludible Transfers. As used in this regulation, the term "non- 
includible transfer" denotes a lifetime transfer subject to gift tax under 
which the rights of the transferee are vested and under which the transfer- 
or does not postpone the possession or enjoyment of the property trans- 
ferred until the transferor's death, nor retain any interest in the property 
transferred, nor reserve any power to revoke, terminate, alter, amend, re- 
vise or change the interest of the transferee, nor make the transfer in con- 
templation of death within three years prior to death, nor make the trans- 
fer as an advancement or in lieu of or in avoidance of probate, nor create 
a joint tenancy, and under which the transferee does not promise to make 
payments to care for the transferor. Such a transfer is not subject to inheri- 
tance tax upon the subsequent death of the transferor. However, in the 
case of decedents with a date of death after 5:15 p.m.. September 26, 
1977, the date of gift value of nonincludible transfers made after Decem- 
ber 31. 1976, less any applicable annual exclusion, is added to the clear 
market value of transfers subject to inheritance tax for the purpose of de- 
termining the rates of taxation that shall apply to those transfers subject 
to inheritance tax at the death of the transferor. 

EXAMPLE ( 1 ). Gift of a nonincludible transfer made after December 
31, 1976. 
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In 1977. P makes a gift to C, adult child, of $60,000 cash, for which 
a gift tax return is properly filed and gift tax paid. 

Gift Tax Computation: 

$60,000 Cross gift 

—3,000 Annual exclusion 

$57,000 Net gift Gift Tax - $2,020 

$5,000 Specific exemption 

20.000 X 3% <= $600 

25,000 X 4% = 1,000 

7.000 X 6% = 420 

$57,000 - Total - $2,020 

P dies in December. 1978. without having made any additional gifts. The 1977 
transfer is determined to be nonincludible for inheritance tax purposes, and P's 
probate estate has a. clear market value (after allowable deductions) of $200,000, 
all of which goes to C. The inheritance tax is computed as follows: 

C (adult child) 

$200,000 Probate (CMV) $5,000 Specific exemption 

57,000 Prior net gift Tentative tax on balance $18,300 

Less tax on prior gifts _2J22Q 

$257,000 Total InheriUnce Ux due $16^280 



TENTATIVE TAX COMPUTATION 



$5,000 Specific exemption 
20.000 X 3% » 

4% -. 



25,000 X 
50,000 X 

loaooo X 

57.000 X 



8% m 
10% - 



$257,000 - Total - 



$600 
1,000 
3.000 
8.000 
5.700 

$ia300 



TAX ON PRIOR GIFTS COMPUTA- 
TION 
$5,000 Specific exemption 



20,000 X 3% » 

25.000 X 4% > 

7.000 X 6% - 



$57,000 - Total 



$600 

1,000 

420 

$2,020 



POINTS TO NOTE: 

(A) The gift was made after December 31,1 976. Therefore, the net gift 
is aggregated with the death time transfer to compute the inheritance tax. 

(B) Only the net gift (i.e., date of gift value of the gift less the allowable 
$3,000 annual exclusion) is aggregated. 

(C) The second (tax on prior gifts) inheritance tax computation is a 
separate computation in which the specific exemption applicable at date 
of death is allowed, and the tax on the excess over the specific exemption 
commences at the beginning tax rates in effect at date of death. 

EXAMPLE (2). Gift of nonincludible transfer made after December 
31, 1976, change of exemption between date of gift and date of death. 

In 1977, P makes a gift to C, minor child, of $60,000 cash. The gift tax 
return is properly filed and gift tax paid. 

Gift tax Computation: 

$60,000 Cross gift 

—3.000 Annual exclusion 

$57,000 Net gift Gift Tax - $1,810 

$12,000 Specific exemption 

13,000 X 3% > $390 

25,000 X 4% " 1,000 

7.000 X 6% = 420 

$57,000 - Total - $1,810 

P dies in December, 1978, without having made any additional gifts. The 1977 
transfer is determined to be nonincludible for inheritance tax purposes, and P's 
probate estate has a clear market value of $200,000, all of which goes to C who 
is an adult at P's date of death. The inheritance tax is computed as follows: 

C (adult child) 

$200,000 Probate (CMV) $5,000 Specific exemption 

57.000 Prior net gifts TenUtive tax on balance $ia300 

Less tax on prior gifts 2,020 



$257,000 Total 



Inheritance tax due 



$16,280 



The Tentative Tax Computation and the Tax on Prior Gifts Computa- 
tion Are the Same As in Example ( 1 ). 

POINTS TO NOTE: 

(A) Although the $12,000 specific exemption was allowed in comput- 
ing the gift tax paid, only a $5,000 specific exemption is used in comput- 
ing the second (tax on prior gifts) inheritance tax computation where the 
transferee is an adult at the date of death. This is necessary because the 
"tax on prior gifts" reduction is similar to a credit applied against the "ten- 
tative tax." If the larger exemption were used, the "credit" would be re- 
duced correspondingly, resulting in an imposition of a tax at death on a 
portion ($7,000) of the specific exemption allowed at the date of gift. The 
exemption and rate of tax applied in both inheritance tax computations 
are those in effect and according to the beneficiary's status at the date of 



death, regardless of what may have been the rate of tax and exemption 
in effect at date of gift. 

(B) The same principle applies in cases where there is a change of tax 
rates between date of gift and date of death, and in cases where there is 
a change of beneficiary's relationship between date of gift and date of 
death. The prior net gifts are added to the death transfers for the first (ten- 
tative tax) inheritance tax computation, and the tax rates in effect at date 
of death are applied to the sum of the value of those transfers, after allow- 
ance for the specific exemption in effect at date of death. Consequently, 
the applicable specific exemption and tax rates in effect at date of death 
must be used in computing the second (tax on prior gifts) inheritance tax 
computation, regardless of what tax rates or exemption may have applied 
at the date of gift. The tax on prior gifts reduction of the tentative tax may 
be the same as, more than, or less than the actual gift tax paid. Therefore, 
to insure the correct inheritance tax computation, it is necessary to make 
separate computation rather than merely apply a "credit" in the amount 
of the gift tax paid. 

EXAMPLE (3). Gift of nonincludible transfer made after December 
31, 1976, change of beneficiary's relationship between date of gift and 
date of death. 

In 1977, X makes a gift to N, minor nephew, of $60,000 cash, llie gift 
tax return is properly filed and gift tax paid. 

Gift Tax Computation: 
$60,000 Cross gift 
—3,000 Annual exclusion 
$57,000 Net gift Gift Tax - $4,720 

$2,000 Specific exemption 
23.000 X 6% = 
25,000 X 10% = 
7.000 X 12% = 
Total - 



$57,000 



$:i,380 

2,500 

840 

K720 



in 1978, X formally adopts N, who is a minor at the age of adoption. X dies in 
1979 without having made any additional gifts. X's probate estate has a clear 
market value of $200,000. all of which goes to N. The 1977 transfer is determined 
to be nonincludible for inheritance tax purposes, and N is an adult at the date 
of X's death. The inheritance tax is computed as follows: 

N (adult child, adopted) 

$200,000 Probate (CMV) $5,000 Specific exemption 

57,000 Prior net gifts Tentative tax on balance $18,300 
Less tax on prior gifts 2,020 

$257,000 Total Inheritance tax due $16,280 

The Tentative Tax Computation and the Tax on Prior Gifts Computa- 
tion Are the Same As in Example ( 1 ). 

POINTS TO NOTE: 

(A) At the date of death, N is an adult Class A beneficiary, and there- 
fore the tentative tax is computed upon the aggregate of lifetime and 
death transfers at the Class A exemption and tax rates. Consequently, 
Class A exemption and rates must be used in computing the reduction due 
to the tax on prior gifts (second inheritance tax computation). 

COMMENTS RE EXAMPLES (1), (2) and (3): 

The first three illustrations demonstrate that the reduction due to the 
tax on prior gifts (second inheritance tax computation) may be the same 
as, more than, or less than the actual gift tax paid. Therefore, to insure a 
correct inheritance tax determination, it is necessary to make a separate 
computation rather than merely apply a "credit" in the amount of gift tax 
paid. 

Since the tentative tax (first inheritance tax computation) is computed, 
on the aggregate of lifetime gifts made after December 31,1 976, and 
death transfers, at the exemption and tax rates in effect and applicable at 
date of death, the reduction for the tax on prior gifts (second inheritance 
tax computation) must also be computed at the exemption and tax rates 
in effect and applicable at date of death, regardless of what exemption or 
tax rates may have applied at the date of gift. 

In the first three illustrations, the date of gift exemption status of the 
beneficiary and the tax rates applied at date of gift varies resulting in a 
different amount of gift tax paid in cash case. However, the date of death 
status of the beneficiary and the value of the property received are identi- 
cal in all three illustrations, i.e., an adult Class A beneficiary having re- 
ceived net gifts from parent/adoptive parent during lifetime and after De- 
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cember 31, 1976, of $57,000 and receiving a net probate estate iiaving 
a clear market value of $200,000. By proceeding in the manner outlined, 
a uniform result is obtained, and the inheritance tax due in each case is 
determined to be $16,280. 

In the first three illustrations, there were no gifts made prior to January 
1, 1977. Nonincludible lifetime gifts made prior to January 1, 1977. are 
not aggregated with transfers subject to inheritance tax. Consequently, 
the computation of the tax on prior gifts (second inheritance tax computa- 
tion) requires special consideration in the case of decedents dying after 
5:15 p.m., September 26, 1977, who during lifetime made gifts both be- 
fore January 1 , 1 977, and after December 31,1 976. See Example (4) be- 
low. 

EXAMPLE (4). Gift of nonincludible transfer made prior to January 
1, 1977, plus gift of nonincludible transfer made after December 31, 
1976. 

In 1968, P makes a gift to C, adult child, of $33,000 cash, for which 
a gift tax return is properly filed and gift tax paid. 

Gift Tax Computation: 
$33,000 Gross gift 
—3,000 Annual exclusion 

$30,000 Net gift Gift Tax - $800 

$5,000 Specific exemption 
20.000 X 3% - $600 

5.000 X 4% - _2QQ 

$30,000 - Total - $800 

In 1977, P makes a further cash gift to C of $60,000 for which a gift tax return 

is properly filed and gift tax paid. 
Gift Tax Computation: 

$60,000 Gross gift $5,000 Specific exemption 

-3,000 Annual exclusion Tax on total net gifts $3,820 

Less tax on prior year gifts 800 

$57,000 Current year net gift 

30,000 Prior year net gift Current year gift tax $3,020 



$87,000 Total net gifts 
TOTAL NET GIFT COMPUTATION 

$5,000 Specific exemption 

20,000 X 3% - $600 

25,000 X 4% -= 1.000 

37,000 X 6% - 2,220 

$87,000 - Total - $3,820 



PRIOR YEAR NET GIFT COMPUTA- 
TION 

$5,000 Specific exemption 
20,000 X 3» - $600 

5,000 X 4« - 200 



$30i000 - Total - 



$800 



P dies in December, 1978, without making any additional gifts. The 1968 and 
1977 transfers are determined to be nonincludible for inheritance tax purposes, 
and P's probate estate has a clear market value of $200,000, all of which goes 
to C. The inheritance tax is computed as follows: 



C (adult child) 
$200,000 Probate (CMV) 
57,000 Prior net gifts 



$257,000 Total 



$5,000 Specific exemption 
Tentative tax on balance 
Less tax on prior gifts 

Inheritance tax due 



$18,300 
3.020 



$15,280 



TENTATIVE TAX COMPUTATION 
$5,000 Specific exemption 



20,000 
25.000 
50,000 
100,000 
57,000 



3% 
4% ■= 
6% =- 
S% - 
10% - 



$257,000 - Total - 



$600 
1,000 
3,000 
8,000 
5.700 

$18,300 



TAX ON PRIOR CIFTCOMPUTA TION 
$57,000 Post- 1976 gift 
30,000 Pre-1977 gift 



$87,000 Total 

TAX ON TOTAL 
$5,000 Specific exemption 
2a000 X 3% - $600 

25,000 X 491 - 1,000 

37,000 X 6% - 2.220 



$87,000 - Total - 

LESS TAX ON PRE-1977 GIFT 
$5,000 SpeciBc exemption 
20,000 X 3K - $600 

5,000 X 4% = 200 



$3,820 



$30,000 - Total - 800 

Tax on Post-1976 Gift $3,020 

POINTS TO NOTE: 

(A) The 1 968 gift is determined to be nonincludible for inheritance tax 
purposes. In the case of decedents with a date of death after 5:15 p.m., 
September 26, 1977, nonincludible transfers made prior to January 1, 
1 977 are not aggregated with the death transfers. Therefore, the pre-1 977 



nonincludible transfer is not included in the measure of the tentative tax 
and the tentative tax is not reduced by a lax computed upon the net gift 
value of the pre-1977 nonincludible transfer. 

(B) By reason of the progressive tax rate structure of the gift tax, the 
pre-1977 nonincludible transfer results in the subsequent (post-1976) 
nonincludible transfer being taxed in the higher tax rate brackets. There- 
fore, to determine the amount of tax on prior gifts reduction of the tenta- 
tive tax with respect to the subsequent (post-1976) transfer, it is neces- 
sary to take into account the effect of the pre-1977 transfer. In such a 
case, the tax on prior gifts reduction of the tentative tax is determined in 
the following manner: 

1 . Add to the sum of the net gift value of post-1 976 transfers the sum 
of the net gift value of pre-1977 transfers. 

2. Compute the tax on the total net gift value thus determined at the rate 
and exemptions in effect at date of death. 

3. Compute the tax on the sum of the net gift value of all transfers made 
prior to January 1 . 1 977, at the rate and exemptions in effect at date of 
death and commencing with the primary rates. 

4. The tax computed in step 2, is then reduced by the tax computed in 
step 3, and the result is the amount of tax on prior gifts reduction of the 
tentative tax. 

(C) As demonstrated in the previous examples, the tax on prior gifts 
reduction of the tentative tax may be the same as, more than, or less than 
the actual gift tax paid. Where there is no change in the transferee's bene- 
ficiary status, and no change in the specific exemption, and no change in 
the tax rates between the date of gift and date of death, the tax on prior 
gifts reduction of the tentative tax will be the same as the gift tax paid with 
respect to the transfers made after December 31, 1976. 

(b) Includible Transfer: General. As used in this regulation, the term 
"includible transfer" denotes a lifetime transfer subject to gift tax under 
which the rights of transferee are contingent or the transferor postpones 
the possession or enjoyment of the property transferred until the transfer- 
or' s death, or retains an interest in the property transferred, or reserves 
the power to revoke, terminate, alter, amend, revise or change the interest 
of the transferee, or make the transfer in contemplation of death within 
three years prior to death, or makes the transfer as an advancement or in 
lieu of or in avoidance of probate, or creates a joint tenancy, or under 
which the transferee promises to make payments to or care for the trans- 
feror. Such a transfer is also subject to inheritance tax, at its date of death 
value, upon the death of the transferor. However, where the date of trans- 
feror's death is after 5: 15 p.m., September 26, 1977, the method of com- 
puting the inheritance tax in the case of an includible transfer made by 
the decedent during lifetime will differ depending upon whether the date 
of gift was before January 1 , 1977 or after December 31, 1976. 

(1) Includible Transfers, Date of Gift After December 31, 1976. In 
each of the previous examples, the lifetime transfer is not subject to inher- 
itance tax. In such a case, the date of gift value of net gifts made after De- 
cember 31, 1976, is used in both the first (tentative tax) inheritance tax 
computation and the second (tax on prior net gifts) inheritance tax com- 
putation. 

Where the lifetime transfer is also subject to inheritance tax (as, for ex- 
ample, in the case of a transfer with a life estate reserved or a transfer into 
joint tenancy), the date of death value of the property transferred must be 
used in the first (tentative tax) inheritance tax computation, but the date 
of gift value continues to be used in the second (tax on prior net gifts) in- 
heritance tax computation. 

The following examples illustrate the computation in cases where life- 
time transfers which are subject to inheritance tax have been made and 
the date of death of the transferor is after 5:15 p.m., September 26, 1977. 

EXAMPLE (5). Gift of an includible transfer made after December 3 1 , 
1976. 

In 1 977, P makes a gift to C, adult child, of a residence, reserving a life 
estate. At the date of gift, the market value of the residence is $80,000, 
and the value of the remainder interest transferred to C is $34,1 16. A gift 
tax return is properly filed and gift tax paid. 
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Gift Tax Computation: 

*34.116 Net gift Gift Tax - «965 

15,000 Specific exemption 

20,000 X 3% » $600 

9,116 X 4% - 365 



♦34,116 - Total - 



1965 



P dies in December, 1978, without having made any additional gifts. The resi- 
dence in which C received a remainder interest by gift made in 1977 has a dale 
of death value of $90,000. P's probate estate has a clear market value of $250,000, 
all of which goes to C. The inheritance tax is computed as follows: 



C (adult child) 
$250^000 Probate (CMV) 
90,000 Includible transfer 
965 Gift tax paid 



95,000 Specific exemption 
Tentative tax on balance 
Less tax on prior gilt 



$340,965 Total 



Inheritance tax due 



$27,516 
965 



926,551 



TENTATIVE TAX COMPUTATION 
$5,000 Specific exemption 



20,000 X 
25,000 X 

saooo X 
loaooo X 

100,000 X 
40,965 X 



3% 
4% 
6% 
6% 
10% 
12% 



9600 
1,000 
3,000 
8,000 
10,000 
4.916 

927,516 



TAX ON PRIOR GIFT COMPUTATION 
$5,000 Specific exemption 
20,000 X 3% •> $600 

9,116 X 4% - 365 



$34,116 — Total — 



$965 



$340,965 — Total — 

POINTS TO NOTE: 

(A) The transfer in which P reserved a life estate is subject to inheri- 
tance tax (Revenue and Taxation Code Section 13644). Consequently, 
the transfer is valued at date of death value in the first (tentative tax) in- 
heritance tax computation. 

(B) The date of gift value of the net gifts subject to gift tax must be used 
in the second (tax on prior gifts) inheritance tax computation even though 
the full date of death value is subject to inheritance tax. 

(C) Since the lifetime gift is an includible transfer, subject to inheri- 
tance tax, the gift tax on the gift is also subject to inheritance tax (Revenue 
and Taxation Code Section 13648), and is included in the measure of the 
first (tentative tax) inheritance tax computation. 

EXAMPLE (6). Gift of includible transfer made after December 3 1 , 
1976, plus gift of nonincludible transfer made after December 31, 1976. 

In February, 1977, P makes a gift to C, adult child, of a residence, re- 
serving a life estate. At the date of gift, the market value of the residence 
is $80,000, and the value of the remainder interest transferred to C is 
$34,1 16. A gift tax return is properly filed and gift tax paid. 



Gift Tax Computation: 

$34,116 Net gift Gift Tax - $965 

THE COMPUTATION IS THE SAME AS IN EXAMPLE (5). 

In December. 1977. P makes a further gift to C of $50,000 cash, for which a gift tax return 
is properly filed and gift tax paid. 



Gift Tax Computation: 
$50,000 Gross gift 
—3,000 Annual exclusion 



$47,000 Current qtr net gift 
34,116 Prior qtr net gift 



$5,000 Specific exemption 

Tax on total gift 

Less tax on prior qtr gift 

Tax on current qtr gift 



$3,467 
965 



92,502 



$81,116 Total net gift 

TOTAL NET GIFTS 
$5,000 Specific exemption 
20,000 X 3% ■> 
25,000 X 4% - 
31,116 X 6K - 



$600 
1,000 
1,867 



PRIOR QUARTER NET GIFTS 
$5,000 Specific exemption 
20,000 X 3% - $600 

9,116 X 4% - 365 



$34,116 — Total — 



$965 



$81,116 — Total — $3,467 

P dies in December, 1978, without having made any additional gifts. The resi- 
dence in which C received a remainder interest by gift made in February, 1977, 
has a date of death value of $90,000, and the cash gift made in December, 1977, 
is determined to be nonincludible for inheritance tax purposes. P's probate 
estate has a clear market value of $250,000, all of which goes to C. The inherit- 
ance tax is computed as follows: 



C (adult child) 
$250,000 Probate (CMV) 

90,000 Includible transfer 
965 Gift tax paid 

47.000 Other prior net gifts 



15,000 specific exemption 
Tentative tax on balance 
Less tax on prior gifts 

Inheritance tax due 



$33,156 
3,467 



$29,689 



$387,965 Total 

TENTA TIVETAX COMPUTA TION 
$5,000 Specific exemption 
20.000 X 3% - 
25,000 X 4% - 
50,000 X 6% » 

loaooo X 8% «> 

100,000 X 10% = 
87.965 X 12% - 



TAX ON PRIOR NET cm COMPUTATION 



$387,965 — Total 



600 
1,000 
3,000 
8,000 
10,000 

lasse 

$33,156 



$34,116 
47.000 



February 1977 net gift 
December 1977 net gift 



$81,116 Total prior net gifts 

$5,000 Specific exemption 
20.000 X 3% = 
25,000 X 4% ■• 
31,116 X 6% » 



$81,116 — Total — 



$600 
1,000 
1.867 

$3,467 



POINTS TO NOTE: 

(A) In the first (tentative tax) inheritance tax computation, the includ- 
ible transfer is valued at the date of death value and the nonincludible 
transfer is valued at date of gift value. 

(B) In the second (tax on prior gifts) inheritance tax computation, both 
lifetime gifts (includible and nonincludible) are valued at date of gift val- 
ue. 

(C) The gift tax paid with respect to includible transfers is subject to 
inheritance tax, and is included in the measure of the tentative tax. The 
gift tax paid with respect to nonincludible transfers is not subject to inher- 
itance tax, and is not included in the measure of the tentative tax. 

EXAMPLE (7). Gift of includible transfer made after December 31, 
1 976, plus gift of nonincludible transfer made prior to January 1 , 1 977. 

In 1976, P makes a gift to C, adult child, of $33,000 cash for which a 
gift tax return is properly filed and gift tax paid. 
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Gift Tax Computation: 
$33,000 Cross gift. 
—3,000 Annual exclusion 



$30,000 Net gift Gift Tax «: $800 

$5,000 Specific exemption 

20.000 X 3% « $600 

5.000 X 4% « _2flQ 

$30,000 — Total — $800 

In 1977, P makes an additional gift to C of a residence, reserving a life estate. 
At the date of gift, the market value of the residence is $80,000 and the value 
of the remainder interest transferred to C is $34,1 16. A gift tax return is properly 
filed and gift tax paid 

Gift Tax Computation: 



$34,116 Current year net gift 
30,000 Prior year net gift 


$5,000 Specific exemption 
Tax on total gift 
Less tax on prior gifts 

Tax on current year gift 


$2,447 
800 


$64,116 Total net gifts 


$1,647 


TOTAL NET GIFTS 




PRIOR YEAR GIFT 




$5,000 Specific exemption 
20.000 X i% - 
25.000 X 496 - 
14.116 X 6% " 


$600 
1.000 

847 


$5,000 Specific exemption 
20,000 X 396 = 
5,000 X 496 - 


$600 
200 


$30,000 — Total — 


$800 


$64,116 — Total — 


$2,447 





P dies in December, 1978, without having made any additional gifts. The resi- 
dence in which C received a remainder interest by gift made in 1977 has a date 
of death value of $90,000, and the cash gift made in 1976 is determined to be 
nonincludible for inheritance tax purposes. P's probate estate has a clear market 
value of $250,000, all of which goes to C. The inheritance tax is computed as 
follows; 



C (adult child) 
$250,000 Probate (CMV) 
90.000 Includible transfer 
1.647 Gift tax paid 



$341,647 Total 



$5,000 Specific exemption 
Tentative tax on balance 
Less tax on prior gift 

Inheritance tax due 



$27,598 
1,647 



$25,951 



TENTATIVE TAX COMPUTATION 
$5,000 Specific exemption 
20.000 X 3% - 



25,000 
50.000 
100.000 
100.000 
41.647 



496 
6% 
896 
1096 
1296 



$600 
1,000 
3,000 
8,000 
10,000 
4,998 



TAX ON PRIOR GIFT COMPUTATION 
$34,116 Date of gift value, includible 

transfer 
30^000 Pre- 1977 nonincludible gifts 



$64,116 Total 

Tax on total prior gifts $2,447 

Less tax on pre-1977 nonincludible 800 



$341,647 - Total - 



$27,598 Tax on prior includible gift $1,647 



POINTS TO NOTE: 

(A) The cash gift made in 1976 is determined to be nonincludible for 
inheritance tax purposes and therefore that transfer is not aggregated with 
the death transfers, and is not included in the measure of the tentative tax. 

(B) The gift made prior to January 1 , 1 977, results in the gift made after 
December 31, 1976, being taxed for gift tax purposes in the higher tax 
rate brackets. Therefore, the tax on prior gifts reduction of the tentative 
tax must be computed in the manner demonstrated in Example (4) under 
subsection (a) of this section. 

The tax on prior gifts reduction of the tentative tax must be computed 
in this manner in every case where transfers subject to gift tax were made 
during lifetime of the decedent both before January 1 . 1977 and after De- 
cember 31, 1976, and thedateof deathisafter5:15 p.m., September 26, 
1977. 

(2) Includible Transfers, Date of Gift Prior to January I, 1977. Pur- 
suant to the provisions of Section 13402 of the Revenue and Taxation 
Code, as amended by Stats. 1978, Chapter 1388, nonincludible transfers 



made prior to January 1 , 1 977, are not aggregated with transfers subject 
to inheritance tax where the date of death is after 5:15 p.m., September 
26, 1 977 (see Stats. 1 979, Ch. 1 005 ). Tlierefore, in estates where the date 
of death is after that date, pre-1977 nonincludible transfers are not in- 
cluded in the measure of the tentative tax and the tentative tax is not re- 
duced by a tax computed upon the net gift value of the pre-1977 nonin- 
cludible transfers. 

Includible transfers, by definition, are subject to inheritance tax upon 
the death of the donor, and are included in the measure of the tentative 
tax at the dale of death market value, regardless of the date of gift. How- 
ever, where the date of death is after 5: 15 p.m., September 26, 1 977, a tax 
on prior gifts reduction of the tentative tax is not computed for the 
pre-1977 includible transfer. In such a case, a gift tax credit is allowed 
with respect to the pre-1 977 includible transfers. See Section 14077 con- 
cerning gift tax credit. 

EXAMPLE (8). Gift of includible transfer made prior to January 1, 
1977. 

In 1974, P transfers real property to himself and C, adult child, as joint 
tenants. The date of gift value of the real property is $60,000. A gift tax 
return is properly filed and gift tax paid. 

Gift Tax Computation: 

$60,000 Value of property transferred info joint tenancy 



$30,000 Cross value of gift 
—3,000 Annual exclusion 



$27,000 Net gift Gift Tax •= 
$5,000 Specific exemption 

20,000 X 3% - $600 

2,000 X 496 = 80 



$680 



$27,000 - Total 



$680 



P dies in December, 1978, without having made any addifional gifts. 
The date of death value of the joint tenancy real property is $75,000, and 
P' s probate estate has a clear market value of $250,000, all of which goes 
to C. the inheritance tax is computed as follows: 

C (adult child) 



$250,000 Probate (CN4V) $5,000 Specific exemption 

75.000 Joint tenancy Tax on balance 

680 Prepaid inheritance tax Less gift tax credit 



$325,680 Total 



Inheritance tax due 



$25,682 
680 



$25,002 



POINTS TO NOTE: 

(A) Even though the includible transfer was made prior to January 1, 
1977, it is nevertheless subject to inheritance tax, at its date of death val- 
ue. 

(B) Where the includible transfer is made prior to January 1 , 1977, and 
the date of death is after 5:15 p.m.. September 26, 1977, a tax on prior 
gifts computation is not made with respect to the includible transfer. In 
such a case, a gift tax credit is allowed for gift tax paid at the date of gift. 

(C) In the case of pre-1977 includible gifts, the amount of gift tax paid 
which is allowed as a gift tax credit is added to other assets subject to in- 
heritance tax, as a prepaid inheritance tax. Reference: Estate ofGiolitti, 
26 Cal. App. 3d 327 and Estate of Schmalenbach, 15 Cal. 3d 102. 

EXAMPLE (9). Gift of includible transfer made prior to January 1, 
1977 plus gift of nonincludible transfer made after December 31, 1976. 

In 1974, P transfers real property to himself and C, adult child, as joint 
tenants. The date of gift value of the property transferred is $60,000. A 
gift tax return is properly filed and gift tax paid. 
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Gift Tax Computation: 
$60,000 Value of property transferred into joint tenancy 

-H2 



$30,000 Cross value of gift 
—3,000 Annual exclusion 



$27,000 Net gift Gift Tax -= $680 

THE COMPUTATION IS THE SAME AS IN EXAMPLE (8). 

In 1977, P makes a further gift to C of $33,000 cash A gift tax return is properly 
filed and the gift tax paid 



Gift Tax Computation: 
$33,000 Gross gift 
—3,000 Annual exclusion 



$30,000 Current year net gift 
27.000 Prior year net gift 



$5,000 Specific exemption 

Tax on total 

Less tax on prior gift 

Tax on current year gift 



$2,020 
680 



$1,340 



$57,000 Total net gifts 



TAX ON TOTAL 

$5,000 Specific exemption 
20,000 X 3% - 
25,000 X 4% - 
7.000 X 6% - 



$57,000 — Total — 



$600 

i.OOO 

420 

$2,020 



TAX ON PRIOR YEAR CIFTS 
$5,000 Specific exemption 
20.000 X 3% -= 
2,000 X 4% = 



$27,000 — Total 



$600 
80 



$680 



P dies in December, 1978, without making any additional gifts. The date of 
death value of the joint tenancy property is $75,000, and the cash gift made in 
1977 is determined to be nonincludibie for inheritance tax purposes. P's probate 
estate has a clear market value of $250,000, all of which goes to C. The inherit- 
ance tax is computed as follows: 

C (adult child) 

$250,000 Prolfate (CMV) $5,000 Specific exemption 

75,000 Joint tenancy Tentative tax on balance 

680 Prepaid inheritance tax Less tax on prior transfer 

30,000 Other prior gifts Less gift tax credit 



$355,680 Total 



Inheritance tax due 



TENTATIVE TAX COMPUTATION 
$5,000 Specific exemption 



20,000 
25,000 
50,000 
100,000 
100,000 
55,680 



3% 
4% 
6% 
8% 
10% 

n% 



$355,680 - Total - 



$600 
1.000 

aooo 

8.000 
10,000 
6,682 

$29,282 



TAX ON PRIOR CIFT 
$3a000 Post-1976 net gift 
72.000 Pre-1977 net gift 



$57,000 Total 

Tax on total prior gifts 
Less lax on pre-1977 gifts 

Tax on post-ie76 gift 



$27,262 



$2,020 
680 



$1,340 



POINTS TO NOTE: 

(A) The transfer into joint tenancy is an includible transfer, and there- 
fore the date of death value of the joint tenancy property is included in 
the measure of the tentative tax. However, the transfer into joint tenancy 
was made prior to January 1 , 1977. Consequently, the tax on prior trans- 
fers reduction of the tentative tax does not include the amount of tax com- 
puted upon the net gift value of the 1974 transfer into joint tenancy. 
Where a gift tax has been paid on a pre-1977 includible transfer, a gift 
tax credit is allowed with respect to such transfer. 

(B) The nonincludibie transfer was made after December 31, 1976. 
Therefore, the nonincludibie transfer is included in the measure of the 
tentative tax, and the tentative tax is reduced by a tax computed, at the 
exemption and rates of tax in effect at date of death, on the value of the 
post- 1976 nonincludibie net gift. 

However, by reason of the pre-1977 transfer, the post- 1976 nonin- 
cludibie transfer was taxed at the higher rate brackets for gift tax pur- 
poses. Therefore, the tax on prior gifts reduction of the tentative tax is 
computed in the same manner as is demonstrated in Example (4) under 
subsection (a) of this section. 

There was no change in the specific exemption or tax rates between the 
date of the 1 977 nonincludibie transfer and the date of death. Conse- 
quently, the tax on prior gifts reduction of the tentative tax, in the inheri- 
tance tax computation, is the same as the gift tax paid on the 1977 nonin- 
cludibie transfer. 

(C) The gift tax paid with respect to the pre-1977 includible transfer 
is included in the measure of the tentative tax as a prepaid inheritance tax. 

(D) The gift made after December 31,1 976 was determined to be non- 
includibie for inheritance tax purposes. Therefore, the gift tax paid with 
respect to this transfer is not included in the measure of the tentative tax. 



EXAMPLE (10). Gift of includible transfer made prior lo January 1 . 
1977 plus gift of includible transfer made after December 31.1 976. 

In 1 974. P transfers real property to himself and C. adult child, as joint 
tenants. The date of gift value of the real property is $6(),0()(). The gift tax 
return is properly filed and gift tax paid. 

Gift Tax Computation: 

The gift tax compulation is the same as in Example (8) 
Gift Tax - $680. 

In 1977, P makes a further gift to C of a residence, reserving a life estate. At the date 
of gift, the market value of the residence is $80,000, and the value of the remainder 
interest transferred to C is $34,116. A gift lax return is properly filed and gift tax paid 
Gift Tax Computation: 

$5,000 Specific exemption 

Tax on total gifts J2.267 

Less tax on prior year gift 680 



$34,116 Current year net gift 
27,000 Prior year net gift 



$61,116 Total 

TOTAL GIFT 
$5,000 Specific exemption 
20,000 X 3% = 
25,000 X 4% - 

11,116 X 6K - 
$61,116 - Total - 



Tax on current year gift 



$600 
1.000 

667 
$2,267 



TAX ON PRIOR YEAR GIFT 
$5,000 Specific exemption 
20,000 X 3fo « 
2,000 X 4% » 



$27,000 - Total - 



$1,587 



$60U 
SO 



$680 



P dies in December, 1978, without having made any additional gifts The date 
of death value of the joint tenancy property is 175,000, and the residence in 
which C received a remaincjer interest has a date of death value of $90,000. P s 
probate estate has a clear market value of $250,000, ail of which goes to C. The 
inheritance tax is computed as follows. 



C (adult child) 






$250,000 Probate (CMV) 


$5,000 Specific exemption 




75,000 joint tenancy 


Tentative tax on balance 


$37,017 


90,000 Includible transfer 


Less tax on prior transfer 


1.587 


1,587 Gift tax paid 


Less gift tax credit 


680 


680 Prepaid inheritance lax 








Inheritance tax due 


$34,750 



$417,267 Total 



TENTATIVE TAX COMPUTATION 
$5,000 Specific exemption 
20.000 X 3% = 




TAX ON PRIOR GIFT COMPUTATION 
$34,116 Date of gift value post-1976 
net gift 
27,000 Date of gift value pre-1977 

— net gift 

$61,116 Total 



$417,267 - Total 



$37,017 



Tax on total gifts 

Less tax on pre-1977 transfer 

Tax on post-1976 includible 
transfer 



$2,267 
680 



$1,587 



POINTS TO NOTE: 

(A) All includible transfers, whether made prior to January 1 , 1 977, or 
after December 31,1 976, are valued at date of death value for the tenta- 
tive tax computation. 

(B) A gift tax credit is allowed for includible transfers made prior to 
January 1 , 1977, and the tax on prior gifts reduction of the tentative tax 
is computed only with respect to transfers made after December 31,1 976. 

(C) Where transfers have been made prior to January 1, 1977, and a 
transfer is subsequently made after December 31, 1976, the tax on prior 
gifts reductions of the tentative tax is computed in the manner demon- 
strated in Example (4) under subsection (a) of this section. Where there 
is no change in the specific exemption and tax rates applicable to the do- 
nee/beneficiary between the date of the post-1976 transfers and the date 
of death, the tax on prior gifts reduction of the tentative tax is the same 
as the gift tax paid on the post-1976 transfers. 

(D) In the case of post-1976 includible transfers, the amount of gift tax 
paid is added to other assets subject to inheritance tax for the tentative tax 
computation, and is not included in the tax on prior gifts computation. 
See Revenue and Taxation Code Section 13648. 

(E) In the case of pre-1977 includible transfers, the amount of gift tax 
paid which is allowed as a gift tax credit is added to other assets subject 
to inheritance tax for the tentative tax computation, as a prepaid inheri- 
tance tax, and is not included in the tax on prior gifts computation. Refer- 
ence: Estate ofGiolitti, 26 Cal. App. 3d 327 and Estate ofSrhnmleuhach. 
15 Cal. 3d 102. 

(3) Includible Transfers Made After December 31,1 976, Decrease in 
Value. 
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EXAMPLE (11). Gift of an includible transfer, decrease in value be- 
tween date of gift and date of death. 

In 1977, P transfers to herself and C, adult child, as joint tenants. 1 ,000 
shares of stock having a date of gift market value of $ 100 per share. The 
gift tax return is properly filed and gift tax paid. 



Gift Tax Computatioa 

1100,000 Date of gift value of stock transferred 

150,000 Gross value of gift 
—3,000 Annual exclusion 

)47.000 Net gift 

—5,000 Specific exemption 

942,000 Tax on balance 



Gift Tax - $1,480 



)2a000 X 3% » $600 

22.000 X 4« - 880 

m.000 - Total - $1,480 

P dies in October. 1979, without having made any additional gifts. P's probate 
estate has a clear market value of $100,000. all of which goes to C The joint 
tenancy stock has a date of death value of $75 per share. The inheritance tax 
is computed as follows: 



C: (adult child) 
$100,000 Probate (CMV) 
75,000 Joint tenancy 
1.480 State gift tax paid 
900 Prepaid federal estate tax 

$177,380 Total 

TENTATIVE TAX COMPUTATION 
$5,000 Specific exemption 



$5,000 Specific exemption 
Tentative tax on balance 
Less tax on prior gift 

Inheritance tax due 



$10,790 
1.480 



$0,310 



20,000 X 3% » 

25.000 X 4% •- 

50,000 X 6% - 

77,380 X 8% -= 



$177,380 



Total — 



$600 
1.000 
3,000 
6.190 

$101790 



TAX ON PRIOR GIFT COMPUTATION 
$5,000 specific exemption 
20.000 X 3» - I600 

22.000 X 4» - 880 



$47,000 



Total — 



$1,480 



POINTS TO NOTE: 

(A) The transfer into joint tenancy is an includible transfer subject to 
inheritance tax (see Revenue and Taxation Code Section 13671), and, 
therefore, it must be valued at the date of death value in the first (tentative 
tax) inheritance tax computation. 

(B) The date of gift value of the includible transfer, less any applicable 
annual exclusion, continues to be used in the second (tax on prior gifts) 
inheritance tax computation even though the value of the property de- 
creases between the date of gift and the date of death. However, the tax 
on prior gifts cannot be used to reduce the tentative tax below a zero tax. 

(C) Although the value of the includible transfer decreases between 
the date of gift and date of death, the full amount of the gift tax paid, based 
upon the date of gift value of the includible transfer, is included as a tax- 
able transfer (see Revenue and Taxation Code Section 13648). 

EXAMPLE ( 1 2). Gift of includible transfer, decreased by invasion be- 
tween date of gift and date of death. 

In 1977, P transfers to T, trustee assets having a date of gift value of 
$100,000. Under the terms of the trust, income accumulates for the life 
of P. Upon P's death, the trust terminates, at which time accumulated in- 
come and corpus then remaining is to be paid to C, trustor's child, if liv- 
ing, otherwise to N, trustor's niece, or her issue, per stirpes, if N does not 
survive. During the term of the trust, the trustee is to pay so much income 
or principal as the trustee, in its discretion, deems necessary for the wel- 
fare, support, medical, hospitalization or other emergency needs of M, 
trustor's mother. The trust is expressly made irrevocable, and trustor re- 
tains no power to alter or amend the trust. 

In the gift tax determination, the trust contingencies are compromised 
(see Revenue and Taxation Code Section 15951 ) upon the basis that C 
will receive the entire trust corpus. The gift tax paid is computed as fol- 
lows: 



Gift Tax Computation: 

$100,000 Date of gift value of property transferred 
—5,000 Specific exemption 



$95,000 Tax on balance 

$20,000 X 3% = 

25,000 X 4% = 

50.000 X 6% = 

$95,000 — Total 



Gift Tax = $4,600 



$600 

1,000 

3,000 

$4,600 



In 1978, M suffers a serious illness, and the trustee expends all of the accumulat- 
ed income and $25,000 of trust corpus for medical and hospital expenses in- 
curred by M M dies in December, 1978. P dies in January, 1979, without having 
made any additional gifts and with C surviving. P's probate estate has a clear 
market value of $100,000, all of which goes to C. The value of the trust assets 
remaining after the invasion for M's expenses is $75,000. The inheritance tax is 
computed as follows: 



C (adult child) 
$100,000 Probate (CMV) 
75.000 Trust 
3,450 Gift tax paid 



$5,000 Specific exemption 
Tentative tax on balance 
Less tax on prior gift 



$178,450 Total 



Inheritance tax due 



$ia876 
3,450 



$7,426 



TENTATIVE TAX COMPUTATION 
$5,000 Specific exemption 
20.000 X 3% - 



25,000 
50.000 
78,450 



4% 
6% 



$178,450 — Total 



$600 
1,000 
3.000 
6.276 

$10,876 



TAX ON PRIOR GIFT COMPUTATION 
$5,000 Specific exemption 
2a000 X 3% = WOO 

4% - 1,000 

6% « 3,000 



25,000 
50^000 



$100,000 — Total — 



$4,600 



ADJUSTMENT FOR INVASION 
*75.000 X 4,600 - $3,450 

$ioaooo 



POINTS TO NOTE: 

(A) In this illustration, the includible transfer is decreased between 
date of gift and date of death by reason of an invasion of trust corpus, 
thereby converting a portion of the original transfer to a nonincludible 
transfer. Therefore, only a portion of the original transfer is included in 
the first (tentative tax) inheritance tax computation as a transfer subject 
to inheritance tax. Consequently, in the second (tax on prior gifts) inheri- 
tance tax computation there must be an adjustment to prorate the tax on 
prior gift between the includible and nonincludible portion of the original 
transfer. The tax on the prior gift, measured by the date of gift value of 
the total original transfer and computed at the exemption and rates of tax 
applicable to the transferee at date of death, is first computed. That por- 
tion of the tax on prior gifts thus determined which bears the same ratio 
to the total tax thus computed as the date of gift value of the includible 
portion of the original transfer bears to the date of gift value of the total 
original transfer is used as the tax on prior gift reduction of the tentative 
tax computed with respect to the transferee of the includible transfer. 
(Compare with example (11) where all of the property transferred is in- 
cluded at date of death but the value of the property transferred is de- 
creased between date of gift and date of death.) 

(B) The illustration assumes no change in the value of trust assets from 
date of gift to date of death. If, at the date of invasion, the market value 
of the assets placed in trust is different from the market value at date of 
gift, the amount by which the date of gift value of the trust is reduced is 
an amount that bears the same ratio to the date of invasion value of the 
amount converted to a nonincludible transfer as the date of gift value of 
the trust bears to the date of invasion value of the trust immediately before 
the invasion. This value is determined by the following formula: 



Date of gift value of trust 
Dale of invasion value of trust 



X invasion 



amount converted to a 
nonincludible transfer 



The result is the amount by which the date of gift value of the trust is 
reduced to determine the date of gift value of the includible transfer to be 
used in the second (tax on prior gifts) inheritance tax computation. 

In the event that there are successive invasions of trust corpus, the ad- 
justed date of gift value, as determined by the immediately preceding in- 
vasion of trust corpus, shall be used to determine the amount by which 
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the value of the includible transfer is reduced by reason of converting a 
portion thereof to a nonincludible transfer. 

(C) Only the gift tax paid with respect to the portion of the transfer 
which is included in the inheritance tax computation is added to the mea- 
sure of the first (tentative tax) inheritance tax computation. This is deter- 
mined by multiplying the actual gift tax paid by the fraction in which the 
numerator is the date of gift value of the includible portion of the original 
transfer and the denominator is the date of gift value of the total original 
transfer. 

(D) In such a case, if the transferee of the portion of the transfer that 
was converted to a nonincludible transfer (M in the illustration) survives 
the transferor and receives other assets the transfer of which is subject to 
inheritance tax, the nonincludible portion of the original transfer would 
be added to the transfers subject to inheritance tax, in the same manner 
as illustrated in examples ( 1 ) through (4), inclusive, to determine the 
amount of inheritance tax due with respect to that transferee. 

As in the case of the includible transfer, the second (tax on prior gifts) 
inheritance tax computation with respect to the transferee of the nonin- 
cludible portion of the original transfer must be adjusted to reflect only 
that portion of the tax on prior gifts that is attributable to the noninclud- 
ible portion of the original transfer. The tax on the prior gift, measured 
by the date of gift value of the total original transfer and computed at the 
exemption and rates of tax applicable to the nonincludible transferee at 
date of death, is first computed. That portion of the tax on prior gifts thus 
determined which bears the same ratio to the total tax thus computed as 
the date of gift value of the nonincludible portion of the original transfer 
bears to the date of gift value of the total original transfer is used as the 
tax on prior gift reduction of the tentative tax computed with respect to 
the transferee of the nonincludible transfer. 

(c) Interspousal Transfers. The manner of computing the inheritance 
tax in the case of a deceased married person who made gifts to his or her 
spouse during lifetime and whose date of death is after 5:15 p.m., Sep- 
tember 26, 1977 is demonstrated by the following examples. 

EXAMPLE (13). Husband and wife, nonincludible gift of separate 
property prior to 1 977 plus nonincludible gift of separate property after 
1976. 

In 1975, H (husband) makes a gift to W (wife) of his separate property 
having a date of gift value of $103,000. The gift tax return is properly 
filed and gift tax paid. 

Gift Tax Computation: 
$103,000 Cross gift 



—3,000 Annual exclusion 



$100,000 Net gift Gift Tax ■= 

$5,000 Specific exemption 
20.000 X 3% » $600 

25,000 X 4% •= 1,000 

50.000 X 6% » 3.000 

Total — 



$4,600 



$100,000 



$4,600 



In 1977, H makes another gift to W of his separate property having a date of 
gift value of $206,000. The gift tax return is properly nled and the gin tax paid. 

Gift Tax Computation: 
$206,000 Cross gift 
-103,000 Marital exclusion 
—3,000 Annual exclusion 



$100,000 current year net gift 
100.000 Prior year net gift 



$200,000 Total 



$60,000 Specific exemption 

Tax on total net gifts $10,400 

Less tax on prior year gifts 2,400 

Gift tax on current year gift $8,000 



TOTAL NET GIFTS 
$60,000 Specific exemption 
40.000 X 6% = 
100.000 X 8% - 



Total 



$2,400 
8.000 



$10,400 



PRIOR YEAR GIFTS 
$60,000 Specific exemption 
40,000 X 6K - 



$100,000 — Total — 



$2,400 
$2,400 



H dies in December, 1978, without making any additional gifts. The clear 
market value of H's probate estate passing to W is $125,000 community property 
(representing H's '/4 interest in the community property) and $100,000 separate 
property. The lifetime gifts, made in 1975 and 1977, are determined to be 
nonincludible for inheritance tax purposes. The inheritance tax is computed as 
follows: 

W (spouse) 

$125,000 'A C/P probate 

100,000 S/P probate 

100,000 Net prior gifts 
(post-1976) 



$325,000 Total 

TEyiATIVE TAX COMPUTATION 
$325,000 Total 
-50.000 '/, S/P probate 



$50,000 Marital exclusion 
60.000 Specific exemption 

Tentative tax on balance 
Less tax on prior gifts 

Inheritance tax due 

TAX ON PRIOR C//TS COMPUTA TION 
$100,000 Pre- 1977 net gift 
100,000 Post-1076 net gift 



$17,900 
-8,000 



$9,900 



$275,000 



$60,000 Specific exemption 

40.000 X 6% = $2,400 

100.000 X 8% = 8.000 

75.000 X 10% = 7,500 



$200,000 Total 

TAX ON TOTAL 
$60,000 Specific exemption 
40,000 X 6% - $2,400 

100,000 X S% - 8.000 



$275,000 — Total 



$17,900 



$200,000 — Total — 
Less tax on pre-1976 gifts 
$60,000 Specific exemption 
40.000 X 6% » $2,400 



$10,400 



$100,000 — Total — 
Tax on post-1976 gift 



2,400 
$8,000 



POINTS TO NOTE: 

(A) The nonincludible transfer made prior to January 1, 1977, is not 
aggregated with transfers subject to inheritance tax. 

(B) The date of gift value of the net gift made after December 3 1 , 1976 
is aggregated with transfers subject to inheritance tax and included in the 
measure of the tentative tax. The tentative tax is reduced by a tax com- 
puted, at the exemption and rates of tax in effect at date of death, on the 
date of gift value of the nonincludible net gift made after December 3 1 , 
1976. By reason of the progressive tax rate structure of the gift tax, the 
pre-1977 nonincludible transfer results in the subsequent, post-1976 
transfer being taxed in the higher lax brackets. Therefore, the tax on prior 
gifts reduction of the tentative tax is computed in the manner demon- 
strated in Example (4) under subsection (a) of this section. 

EXAMPLE (14). Husband and wife, nonincludible gift of separate 
property prior to 1 977 plus includible gift of separate property made after 
1976. 

In 1975, H. makes a gift to W of separate property having a date of gift 
value of $103,000. A gift tax return is properly filed and gift tax paid. 

Gift Tax Computation: 

The gift tax computation is the same as in Example (13). Gift tax = 
$4,600. 

In 1977, H makes an additional Gift to W of separate property, reserv- 
ing a life estate. The date of gift value of the separate property is $200,000 
and the value of the remainder interest transferred to W is $131,612. A 
gift tax return is properly filed and gift tax paid. 
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Gift Tax ComputatioiTt 
$131,612 Cross gift 
-65,806 Marital exclusion 



$65,806 C:iirrent year net gift 
100.000 Prior year net gift 



$60,000 Specific exemption 
Tax on total net gifts 
Less tax on prior year gifts 

Tax on current year gift 



$7,664 
2.400 



$5,264 



$165,806 Total 
TAX ON TOTAL 
$60,000 Specific exemption 
40.000 X 
65.806 X 



6% = 



$165,806 



Total — 



$2,400 
5,264 



$7,664 



TAX ON PRIOR YEAR GIFT 
$60,000 Specific exemptiop 
40,000 X 6% =» $2,400 



$100,000 — Total — 



$2,400 



H dies in December, 1 978, without making any additional gifts. The 
clear marlcet value of H"s probate estate passing to W is $125,000 com- 
munity property (representing H"s 1/2 interest in the community proper- 
ty) and $100,000 separate property. The property in which W received 
a remainder interest by gift made in 1977 has a date of death value of 
$250,000, and the 1975 gift is determined to be nonincludible for inheri- 
tance tax purposes. The inheritance tax is computed as follows: 



W (spouse) 

$125,000 'A C/P probate 

100,000 S/P probate 

250.000 Includible gift (S/P) 
5,264 Gift tax paid 



$177,632 Marital exclusion 

60.000 Specific exemption 
Tentative tax on balance 
Less tax on prior gifts 



$480,264 Total 



Inheritance tax due 



$20,716 
5.264 



$15,452 



TENTATIVE TAX COMPUTATION 
$480,264 Total 
-177,632 Marital exclusion 



TAX ON PRIOR GIFTS 
$65,806 1977 includible net gift 
100,000 Pre-1977 nonincludible net gift 



$302,632 

$60,000 Specific exemption 

40.000 X 6% - $2,400 

100,000 X 8% " 8.000 

loaooo X 10% = 10,000 

2.632 X 12% = 316 



$165,806 Total 

Tax on total 

Less tax on pre-1977 gift 



$7,664 
2,400 



Tax on post- 1976 includible gift $5,264 



$302,632 



Total — 



$20,716 



POINTS TO NOTE: 

(A) The 1975 gift is determined to be nonincludible, and therefore is 
not aggregated with transfers subject to inheritance tax and is not in- 
cluded in the measure of the tentative tax. 

(B) The gift made in 1977 is an includible transfer, and is therefore in- 
cluded in the measure of the tentative tax at the date of death value of the 
property transferred. 

(C) The tax on prior gifts reduction of the tentative tax is computed 
with respect to only the post-1976 transfer, and is measured by the date 
of gift value of the net gift. By reason of the gifts made prior to January 
1 , 1 977, the gift made after December 31,1 976, was placed in the higher 
gift tax brackets. Therefore, the tax on prior gifts reduction of the tenta- 
tive tax is computed in the same manner as is demonstrated in Example 
(4) under subsection (a) of this section. 

(D) The gift tax paid on the includible transfer is included in the mea- 
sure of the tentative tax, and is not included in the computation of the tax 
on prior gifts reduction of the tentative tax. 

(E) The includible transfer was a gift of separate property, and the gift 
tax paid on the includible transfer is also regarded to have been separate 
property. Therefore, a marital exclusion is also allowed on the gift tax 
paid. In the example, the maximum marital exclusion allowed in the ten- 
tative tax is computed as follows: 

$100,000 Separate property transferred at death (Probate CMV) 
250,000 Separate property includible transfer 

5.264 Separate property gift tax paid 
1355.264 Total separate property subject to inheritance tax 

-J- 2 



$177,632 Maximum allowable marital exclusion 

EXAMPLE (15). Husband and wife, includible gift of separate prop- 
erty prior to 1977 plus nonincludible gift of separate property after 1976. 

In 1975, H makes a gift to W of separate property reserving a life es- 
tate. At the date of gift the value of the property transferred is $200,000, 



and the value of the remainder interest transferred to W is $131,612. A 
gift tax return is properly filed and gift tax paid. 

ah Till Compulation: 



$131.<>I2 


Gift Tax 


- J7.12 


$5,000 


Specific exemption 




20.000 


X 351 = 


$600 


25,000 


X 495 = 


1.000 


.50.000 


X 6% = 


3.000 


31,612 


X 8% - 


2.529 


»131,612 


— Total - 


$7,129 



In 1977, H makes an additional gift to W of separate property having 
a date of gift value of $ 1 06,000. A gift tax return is properly filed and gift 
tax paid. 

Gift Tax Computation: 
$106,000 Gross gift 
-53,000 Marital exclusion 
— 3,000 Annual exclusion 



$50,000 Current year net gift 
131,612 Prior year net gift 



Tax on total 

Less tax on prior year 



$8,929 
4,929 



$181,612 

TAX ON TOTAL COMPUTATION 
$60,000 Specific exemption 



40,000 X 6% = 
81,612 X 



$181,612 — Total 



$2,400 
6,529 

$6,929 



Tax on current year $4,000 

TAX ON PRIOR GIFTCOMPUTA TION 
$60,000 Specific exemption 



40,000 X 
31,612 X 



6% 



$13L612 — Total — 



$2,400 
2,529 



$4,929 



H dies in December, 1978, without having made any additional gifts. 
The date of death value of the property in which W received a remainder 
interest by gift made in 1975 is $250,000, and the gift made in 1977 is 
determined to be ronincludible for inheritance tax purposes. The clear 
market value of H"s probate estate, all of which goes to W, is $1 25,000 
community property (representing H's 1/2 interest in the community 
property) and $100,000 separate property. The inheritance tax is com- 
puted as follows: 



W (spouse) 

$125,000 '/, C/P probate 
100,000 S/P probate 
250.000 Includible transfer 

(pre-1977) 
50,000 Other prior gifts 

(post-1976) 
3,565 Prepaid inheritance 


tax 
TION 

$2,400 
8,000 

10,000 
6,214 

$26,614 


$176,783 Marital exclusion 

60,000 Specific exemption 
Tentative tax on balance 
Less tax on prior gifts 

Less gift tax credit 

TAX ON PRIOR GIFT COMf 
$50,000 Post-1976 net gift 
131,612 Post-1977 net gift 


$26,614 
4,000 


$22,614 
3,565 


$528,565 Total 

TENTA TIVE TAX COMPUTA 
$528,565 Total 
- 176,783 Marital exclusion 


$19,049 
UTATION 


$351,782 
$60,000 Specific exemption 

40,000 X 6% = 
100,000 X 8% = 
100,000 X 10% = 

51,782 X 12% = 


$181,612 

Tax on total 

Tax on pre-1977 gift 

Tax on post-1976 gift 


$8,929 
$4,929 

$4,000 


$351,782 — Total — 





POINTS TO NOTE: 

(A) The gift made in 1975 was an includible transfer, and is subject to 
inheritance tax, at date of death value, even though made prior to January 
1, 1977. Therefore, the date of death value of the property transferred in 
1975 is included in the measure of the tentative tax. 

(B) Since the includible transfer was made prior to January 1, 1977, 
the tax on prior gifts reduction of the tentative tax does not include the 
gift tax on the includible transfer. However, a gift tax credit is allowed 
for the gift tax paid on includible transfers made prior to January 1 , 1977. 

(C) The gift made after December 31,1 976 is determined to be nonin- 
cludible for inheritance tax purposes. Therefore, the date of gift value of 
the net gift is included in the measure of the tentative tax, and the tentative 
tax is reduced by a tax on prior gifts computed on the date of gift value 
of the net gift, at the exemptions and rates of tax in effect at date of death. 

(D) By reason of the prior gift, the 1 977 gift was placed in the higher 
tax bracket for gift tax purposes. Therefore, the tax on prior gifts reduc- 
tion of the tentative tax is computed in the manner demonstrated in Ex- 
ample (4) under subsection (a) of this section. 

(E) To the extent that the gift tax paid on the includible transfer is al- 
lowed as a gift tax credit, the gift tax paid is subject to inheritance tax, and 
is included in the measure of the tentative tax as a prepaid inheritance tax. 
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Reference: Estate ofGiolittL 26 Cal. App. 3d 327 and Estate ofSchma- 
leiihacli. 15 Cal. 3d 102. See Section 14077 concerning gift tax credit. 

Norii: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 1.^402. Revenue and Taxation Code, and Stats. 1979, Ch. 1005. 

History 

1 . Amendment of section title filed 3-8-79; effective thirtieth day thereafter (Reg- 

i.ster79. No. 10). 

2. Repealer and new section filed 2-28-80; effective thirtieth day thereafter (Reg- 
ister 80, No. 9). 



§ 13402.3. Examples: Date of Death After 8:25 p.m., 
September 30, 1978. 

NOTH: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 13402, Revenue and Taxation Code, and Stats. 1979, Ch. 1005. 

History 

1. New section filed 3-8-79; effective thirtieth day thereafter (Register 79, No. 
10). 

2. Repealer filed 2-28-80; effective thirtieth day thereafter (Register 80, No. 9). 



§ 13403. Application of Exemptions or Exclusion. 

(a) Specific Exemptions. The .specific exemptions provided in Reve- 
nue and Taxation Code Sections 13801 to 13803. inclusive, come out of 
the lower rate brackets and the excess over the exemptions is taxed in the 
rate bracket or brackets where it would have been taxed had the exemp- 
tion not been allowed (see Revenue and Taxation Code Section 13403). 
Consequently, if a parent dying in 1974 left a taxable estate of $50,000 
distributed to a minor child, the $12,000 specific exemption then pro- 
vided under Revenue and Taxation Code Section 13801 is applied to the 
first rate bracket leaving $13,000 taxable at the first rate bracket (3 per- 
cent), and $25,000 taxable at the second rate bracket (4 percent). Like- 
wise if a parent dying in 198 1 leaves a taxable estate of $50,000 passing 
to a minor child the $40,000 specific exemption provided by Section 
1 380 1 , amended and effective as to decedents dying on and after January 
1, 1981, is applied to the first rate bracket as to $25,000 and to $15,000 
in the second rate bracket leaving $10,000 taxable at the second rate 
bracket (4 percent). 

(b) Separate Property Exemption or Exclusion Between Spouses. 

( 1 ) Decedents Dying on or After January 1 , 1 976 and Prior to January 
1 , 1981. The marital exclusion of separate property provided by Revenue 
and Taxation Code Section 13805, as amended and made effective as to 
decedents dying on or after January 1,1976. and prior to January 1,1981, 
is excluded from the clear market value of the estate before applying any 
of the tax bracket rates. Consequently, if a spouse dies in 1 976 with a sep- 
arate property estate of $150,000 passing to the surviving spouse. 
$75,000 (one-half of the separate property then provided under Revenue 
and Taxation Code Section 13805) is excluded. The balance of $75,000 
is subject to the $60,000 specific exemption then provided under Reve- 
nue and Taxation Code Section 13801 to be taken out of the first three 
rate brackets leaving $ 1 5,000 taxable at the third rate bracket (6 percent). 

(2) Decedents Dying Prior to January 1 , 1976. The marital exemption 
under Revenue and Taxafion Code Secuon 13805, applying with refer- 
ence to separate property of a deceased spouse dying prior to January 1 , 
1976, comes out of the lower tax rate brackets. The excess over this and 
the specific exemption under Revenue and Taxation Code Section 1 3801 
is taxed in the rate bracket or brackets where it would have been taxed 
had the exemption not been allowed. Consequently if a spouse dies in 
1974 with a separate property estate having a clear market value of 
$150,000 passing to the surviving spouse, the $5,000 specific exemption 
(Revenue and Taxation Code Section 13801 prior to January 1, 1976) and 
the $75,000 marital exempfion (Section 13805 prior to January 1, 1976) 
are applied to the first and second rate brackets as to the first $50,000 of 
the total exempfions allowable. The balance of the allowable exemptions 
($30,000) is applied to the third rate bracket leaving $20,000 taxable in 
the third rate bracket and $50,000 taxable in the fourth rate bracket. 
NoTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 13403, Re\enue and Taxation Code. 



History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81. \o. 
27). 

§ 1 3403.1 . Rates Applicable to Transfers by Will or 
Succession. 

Where property was transferred by will or pursuant to the laws of suc- 
cession, the rates of taxation applicable are those in effect at the date of 
the decedent's death. 
NoTt-;: Reference: Section 13403, Revenue and Taxation Code. 

§ 13403.2. Rates Applicable to Transfers Inter Vivos. 

(a) On or After June 25, 1935. Where property was transferred during 
the life of the transferor on or after June 25, 1935 (the effective date t)f 
the Inheritance Tax Act of 1935), the rates of taxation applicable are 
those in effect at the date of the transfert)r"s death. 

(b) Prior to June 25, 1935. Where property was transferred during the 
life of the transferor prior to June 25, 1 935, the rates of taxation applica- 
ble are: 

( 1 ) Those in effect at the date of the transfer, if the transfer was com- 
plete, see Section 13304.1; or 

(2) Those in effect at the date of the transferor's death, if the transfer 
was incomplete, see Secfion 13304.2. 

NOTE: Reference: Section 13403, Revenue and Taxation Code. 

§ 13408. Several Transfers to Same Person, 

(a) Transfers On or After June 25, 1 935. Where more than one transfer 
has been made on or after June 25, 1 935 (the effective date of the Inheri- 
tance Tax Act of 1 935), by a transferor to the same person, the tax is mea- 
sured by the aggregate market value of the property so transferred as if 
all of the property had been transferred at the date of the transferor's 
death, the tax rates and exemptions applicable also being those in effect 
at such date. 

(b) Incomplete Transfer Between July 27, 1917, and June 25. 1935, 
Plus Transfer Upon Death on or After June 25, 1935. 

Where any person during his lifetime on or after July 27, 1 9 1 7 (the ef- 
fective date of the Inheritance Tax Act of 1917), but prior to June 25, 
1935, made an incomplete transfer, (see Section 1 3304.2). of property to 
another, and upon his death occurring on or after June 25, 1935, trans- 
ferred other property by will to such other person, the tax is computed in 
accordance with subsection (a) of this regulation. 

(c) Complete Transfer Between July 27, 1917, and June 25, 1935, Plus 
Transfer Upon Death on or After June 25, 1935. 

Where any person during his lifetime on or after July 27. 1917, but 
prior to June 25, 1935, made a complete transfer, see Section 13304.1, 
of property to another, and upon his death occurring on or after June 25, 
1935, transferred other property by will to such other person, the tax is 
computed as follows: 

(1) Determine in accordance with Secdon 13801.2(c) the amount of 
the specific exemption allowable. 

(2) Deduct from the value of the property transferred inter vivos the 
amount of the specific exemption determined pursuant to subdivision ( 1 ) 
of this subsection. 

(3) Compute the tax upon the remainder determined pursuant to subdi- 
vision (2) at the rates in effect at the date of the transfer inter vivos. 

(4) Compute the tax upon the value of the property transferred by will 
at the rates in effect at the date of the decedent's death. In making this 
computation, treat the value of the property transferred by will as the 
highest portion of the aggregate market value of the property transferred 
inter vivos and at death and tax it at the rates applicable in the appropriate 
tax rate brackets reached by reason of the aggregation. 

NOTE: Reference: Section 13408. Revenue and Taxation Code. 

§ 1 3408.1 . Independent Transfer and Power of 
Appointment to Same Person. 

(a) Transfers on or After June 25. 1935. 

Should any person on or after June 25. 1935 (the effective date of the 
Inheritance Tax Act of 1935), receive both a power of appointment sub- 
ject to the Inheritance Tax Law (see Revenue and Taxation Code Sections 
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13691 through 13698), over particular property and an outright bequest 
or devise of other property from the same transferor, the computation of 
the tax is governed by the following: 

( 1 ) General Power of Appointment. 

If the power is general in nature, or if it is limited in nature but the do- 
nee may use or otherwise receive benefit from the property subject to the 
power, the value of the property subject to the power is aggregated with 
the value of the property bequeathed or devised, and the tax is computed 
as though there had been a single transfer to the recipient, the rates appli- 
cable being those in effect at the date of the transferor's death. 

(2) Limited Power of Appointment. 

If the power is limited in nature, and the donee cannot use or receive 
benefit from the properly subject to the power, the value of the property 
subject to the power is not united with the value of the property included 
in the outright gift for the purpose of tax computation, as in the case of 
a general power. On the contrary, each item is treated individually for the 
purpose of tax computation. The specific exemption allowable is gov- 
erned by Section 13801.3(a)(2); the dales applicable are those in effect 
at the transferor's death. The provisions of this paragraph may be illus- 
trated by the following examples: 

EXAMPLE (1). A at his death in 1970 by will gives B, his adult son, 
property valued at $50,000; and by the same instrument gives B a limited 
power of appointment over a remainder in other property, such remainder 
also being valued at $50,000. B cannot use or otherwise benefit from the 
property subject to the power. The tax is computed as follows: 

Tax 

Value of outright gift $50,000 

5,000 exempt 
20,000 at 3% .... $600 

25,000 at 4% 1.000 

$1,600 
Value of property subject 

to power $50,000 

25,000 at 3% .... $750 
25,00 at 4% .... 1.000 

1.750 

$3,350 

EXAMPLE (2). The facts are the same as in the example immediately 

preceding, except that the value of the outright gift is $2,000. The tax is 

computed as follows: 

Tax 

Value of outright gift $2,000 

2,000exempt 

Value of property subject 

to power $50,000 

3,000 exempt 
22.000 at 3% .... $660 
25,000 at 4% 1.000 $1,660 

(b) Incomplete Inter Vivos Transfer Between July 27, 1917, and June 
25, 1935, Plus Power of Appointment Subsequent to Latter Date. 

Should any person receive property pursuant to an incomplete inter vi- 
vos transfer (see Section 13304.2) made on or after July 27, 1917 (the ef- 
fective date of the Inheritance Tax Act of 1917), but prior to June 25, 
1935, and on or after the latter date receive from the same transferor a 
power of appointment subject to the Inheritance Tax Law over other 
property, the computation of the tax is governed by subdivision (a) of this 
Section. 

(c) Complete Inter Vivos Transfer Between July 27, 1917, and June 
25, 1935, Plus Power of Appointment on or After Latter Date. 

Should any person receive property pursuant to a complete inter vivos 
transfer (see Section 13304.1) made on or after July 27, 1917, but prior 
to June 25. 1935, and on or after the latter date receive from the same 
transferor a power of appointment subject to the Inheritance Tax Law 
over other property, the computation of the tax is governed by the follow- 
ing: 

( 1 ) General Power of Appointment. 



If the power is general in nature, or if it is limited in nature but the do- 
nee may use or otherwise benefit from the property subject to the power, 
the tax is computed in accordance with Section 13408(c). 

(2) Limited Power of Appointment. 

If the power is limited in nature, and the donee cannot use or receive 
any benefit from the properly subject to the power, the tax is computed 
separately on the value of each unit of property, as in the case where an 
outright gift and limited power are given to the same person on or after 
June 25, 1935. The tax rates governing the computation of the tax in re- 
spect to the inter vivos transfer are those in effect at the time of the trans- 
fer; the rates governing the computation in regard to the power, those in 
effect at the transferor's death. In making the computation, the specific 
exemption in effect at the date of the inter vivos transfer is allowable 
against the value of such transfer; no specific exempUon is allowable 
against the value of the property subject to the power, except as pro\ ided 
in Section 13801.3(c)(2). 
NOTI:: Reference: Section 13408, Revenue and Taxation Code. 

History 
1. Editorial coiTection of subsections (a)(1) and (a)(2) (Register 78, No. 42). 

§ 13409. Disclaimers. 

(a) Decedents Dying on or After August 16. 1972. 

If a transferee under a will, an heir of an intestate or a transferee of an 
inter vivos transfer subject to inheritance tax disclaims any interest in the 
estate of the decedent or the property transferred, in whole or in part, pur- 
suant to the provisions of Chapter 1 1 (commencing with Section 190) of 
Division 1 of the Probate Code, the interest disclaimed is treated as if the 
beneficiary disclaiming had predeceased the person who created the in- 
terest and said interest is taxed as a transfer from the decedent to the per- 
son who takes by reason of the disclaimer, provided all of the following 
requirements are satisfied: 

( 1 ) The date of death of the decedent is on or after August 1 6, 1 972 (ef- 
fective date of Revenue and Taxation Code, Secfion 13409, as enacted 
by Stats. 1972, Ch. 990), 

(2) The disclaimant has not in any manner accepted the interest sought 
to be disclaimed prior to filing the disclaimer, and 

(3) The disclaimer is tiled in the manner and form and within the time 
specified in Chapter 1 1 (commencing with Secfion 190) of Division 1 of 
the Probate Code. 

(A) Time of Filing. 

To be effective, the disclaimer must be filed within a reasonable time 
after the disclaimant acquires knowledge of the interest. The presump- 
tion set forth in Secfion 190.3 of the Probate Code shall apply in deter- 
mining whether a disclaimer has been filed within a reasonable time. 

(B) Place of Filing. 

In the case of interests created by will or arising from intestate succes- 
sion, the disclaimer shall be filed with the superior court in the county in 
which the estate of the decedent is being administered; if there is no ad- 
ministration, the disclaimer shall be filed with the superior court in the 
county in which administration would be proper. 

In the case of an interest created by an inter vivos trust subject to the 
inheritance tax, the disclaimer shall be filed with the trustee then acting. 

(b) Decedents Dying Prior to August 16, 1972. 

If a transferee under a will, an heir of an intestate or a transferee of an 
inter vivos transfer subject to inheritance tax disclaims any interest in the 
estate of the decedent or in the property transferred, in whole or in part, 
pursuant to the provisions of Chapter 1 1 (commencing with Section 190) 
of Division 1 of the Probate Code, and the date of death of the decedent 
is prior to August 1 6, 1 972. the tax is nevertheless computed as though 
no disclaimer had been filed. 
NOTE: Reference: Section 13409, Revenue and Taxation Code. 

§ 1 3409.1 , Other Agreements by Transferees or Heirs. 

If a transferee under a will, an heir of an intestate or a transferee of an 
inter vivos transfer subject to inheritance tax makes a voluntary assign- 
ment or transfer of the interest sought to be disclaimed without comply- 
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ing with the disclaimer provisions of Chapter 1 1, Division 1 of the Pro- 
bate Code, or if such person enters into an agreement with other 
beneficiaries, heirs or transferees providing that the interest to which he 
would otherwise be entitled shall pass to a person or persons who would 
not otherwise succeed to such interest except under provisions of the 
agreement, the transfer, assignment or agreement by the transferee shall 
be disregarded in computing the inheritance tax due. 
NOTI:: Reference: Section 13409, Revenue and Taxation Code. 

§ 1 341 1 . Contingent or Conditional Transfer. 

(a) If a taxable transfer is made subject to a contingency or condition 
upon the occurrence of which the interest of any transferee in the property 
involved may, in whole or in part, be created, defeated, extended, or 
abridged, the tax is computed at the highest rate possible upon the hap- 
pening of the contingency or condition. For example, A by will transfers 
to B a life interest in property valued at $ 100,000, and to C, D, and E, or 
the survivor, a remainder interest in the property at B"s death. C is not re- 
lated to A. D and E are brothers of A. In such case the tax on the remainder 
will be compute on the supposition that the property will go to C, since 
a tax on a remainder to C would be computed at higher rates than on a 
remainder going to D or E (see Revenue and Taxation Code Sections 
13404 through 13406 and 13307 through 13309). Any person who pays 
the tax so computed may secure a refund in the event that D or E survives 
B's death, in an amount equal to the difference between the tax paid and 
the tax which would have been payable had it been computed on the basis 
of a transfer to the actual survivor or survivors (see Revenue and Taxa- 
tion Code Section 13956(b)). 

(b) The payment of a tax due on a contingent or conditional transfer 
may be deferred on the filing of a bond (see Revenue and Taxation Code 
Sections 14171 through 14178), and may under proper circumstances be 
the subject of a compromise (see Revenue and Taxation Code Sections 
14191 and 14192). 

NOTH; Reference: Section 1341 1, Revenue and Taxation Code. 

Article 2.1. Imposition and Computation of 
Additional Tax 

§ 1 3441 . Property Left in Two or More States. 

(a) Apportionment. 

In a case where a decedent leaves property having a situs in this State, 
and leaves other property having a situs in another state, or other states, 
the portion of the maximum state death tax credit allowable against the 
federal estate tax on the total estate by the federal estate tax law which 
is attributable to the property having a situs in California shall be deter- 
mined in the following manner: 

( 1 ) For the purpose of apportioning the maximum state death tax cred- 
it, the gross value of the property shall be that value finally determined 
for federal estate tax purposes. 

(2) The maximum state death tax credit allowable shall be multiplied 
by the percentage which the gross value of property having a situs in Cali- 
fornia bears to the gross value of the entire estate subject to federal estate 
tax. 

(3) The product determined pursuant to subdivision (2) shall be the 
portion of the maximum state death tax credit allowable which is attribut- 
able to property having a situs in California. 

(b) Additional Tax Imposed. 

If the inheritance tax imposed by this state is less than the portion of 
the maximum state death tax credit allowable which is attributable to 
property having a situs in California, as determined in subsection (a) of 
this regulation, an additional tax will be imposed in an amount equal to 
the difference between the portion of the maximum state death tax credit 
attributable to property having a situs in California and the normal inheri- 
tance tax imposed by this State. 



(c) Copy of Federal Estate Tax Return. 

In a case where a decedent leaves property in two or more stales, and 
an additional tax is imposed by California, a copy of the Federal Estate 
Tax Return (form 706) must be submitted to the inheritance tax referee 
or the appropriate district office of the Inheritance and Gift Tax l)i\ ision. 

(d) Time of Payment. 

As to time of payment and delinquent date for payment of additional 
tax, see Section 14103(c). 

The provisions of this regulation are illustrated by the following exam- 
ple: 

EXAMPLE: Decedent died a resident of California. At date of death. 
decedent was possessed of personal and real property in California and 
real property in State X. For California state inheritance tax purposes, the 
real and personal property in California is valued at $ 1 ().5()().()()(), and the 
total of allowable deductions is in the amount of $1,250,000, resulting in 
a net taxable estate (clear market value) for state inheritance tax purposes 
in the amount of $9,250,000. Under the terms of decedent's will, the en- 
tire estate goes to four adult children in equal shares. The inheritance tax 
due with respect to the share going to each child is, therefore, $302,350; 
and the total normal inheritance tax is $1,209,400 ($302,350 x 4). 

For federal estate tax purposes, the gross value of the total estate is 
$25,000,000; and the gross value of the personal and real property in Cal- 
ifornia is $10,000,000. The total of deductions allowable for federal es- 
tate tax purposes is $1,500,000, resulting in a net taxable estate in the 
amount of $23,500,000. The maximum state death tax credit is 
$3,226,800. 

The additional tax is $81,320, determined as follows: 
Federal estate tax net taxable estate 
Maximum state death tax credit to be apportioned 
Gross value of total estate (FET values) 
Gross value of California estate ({-T5T values) 
Percentage of gross federal estate having a situs 

in California ($10,000,000/$25,000,000) 
Portion of maximum state death tax credit 

attributable to property having a situs in 
California (40% X $3,226,800) 
California normal inheritance tax 
Additional tax due 



$23.500.()0() 

S3,226j(K) 

$25.i)()().()00 

SIO.OOO.OOO 

4n'7r 



1.290.720 

1.209.400 

S8 1.320 



NOTE: Reference: Section 13441, Revenue and Taxation Code. 



§ 13442. Property Left in Two or More States — No Normal 
Inheritance Tax. 

(a) Additional Tax Imposed. 

In a case where a decedent leaves property having a situs in this State, 
and leaves other property having a situs in another state, or other states, 
and no normal inheritance tax is imposed by this State, an additional tax 
will be imposed in the amount of the maximum state death tax credit al- 
lowable against the federal estate tax which is attributable to property 
having a situs in California. 

(b) Apportionment. 

In such a case, the amount of the maximum state death tax credit allow- 
able against the federal estate tax which is attributable to property having 
a situs in California shall be determined in the same manner as is set forth 
in subsection (a) of Section 13441. 

(c) Copy of Federal Estate Tax Return. 

In a case where a decedent leaves property in two or more states, and 
an additional tax is imposed by California, a copy of the Federal Estate 
Tax Return (form 706) must be submitted to the inheritance tax referee 
or the appropriate district office of the Inheritance and Gift Tax Division. 

(d) Time of Payment. 

As to time of payment and delinquent date for payment of addidonal 
tax, see Section 14103(c). 
NOTE: Reference: Section 13442. Revenue and Taxation Code. 
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Article 3. Community Property 

§ 1 3551 . Transfer Inter Vivos to Third Person. 

The whole of any community property which is transferred by means 
of a taxable inter vivos transfer by the spouses to a third person is subject 
to the Inheritance Tax Law. 

(a) Decedent Dying On or After September 11, 1957. 

In the case of a decedent dying on or after September 1 1 . 1957. each 
spouse is considered a transferor of one-half of the property. 

(b) Decedents Dying Prior to September 1 1, 1957. 

In the case of a decedent wlio died prior to September 1 1, 1957: 

( 1 ) If the property was acquired on or after July 29, 1 927. each spouse 
is considered a transferor of one-half of the properly. 

(2) If the property was acquired prior to July 29, 1927, the husband is 
considered the transferor of the entire property. 

(See also Section 13554.) 
NOTK: Reference: Section 13551, Revenue and Taxation Code. 

§ 13554. Conversion of Community Property into Joint 
Tenancy of Spouses and Third Person. 

(a) Tenant Dying on or After September 1 1 . 1957. 

If community property is converted by the spouses into the joint tenan- 
cy property of themselves and a third person, and the tenancy is thereafter 
maintained, upon the death of any one of the tenants on or after Septem- 
ber 1 1, 1957, the effective date of Revenue and Taxation Code Section 
13557, each spouse is deemed to have contributed one-half of the joint 
tenancy property out of his or her own separate property, and the property 
is or is not subject to the Inheritance Tax Law to the extent specified in 
Revenue and Taxation Code Section 1 367 1 . (See also Section 1 367 1.1). 

(b) Tenant Dying Prior to September 11, 1957. 

( 1 ) Property Acquired on or After July 29, 1927. 

If community property acquired on or after July 29, 1927, is converted 
by the spouses into the joint tenancy property of themselves and a third 
person, and the tenancy is thereafter maintained, upon the death of any 
one of the tenants prior to September 11,1 957, each spouse is deemed 
to have contributed one-half of the joint tenancy property out of his or 
her own separate property, and the property is or is not subject to the In- 
heritance Tax Law to the extent specified in Revenue and Taxation Code 
Section 13671. (See also Section 13671.1). 

(2) Property Acquired Prior to July 29, 1927. 

If community property acquired prior to July 29, 1927, is converted by 
the spouses into joint tenancy property between themselves and a third 
person, and the tenancy is thereafter maintained, upon the death of one 
ofthe tenants prior to September 1 1, 1957, the husband is deemed to have 
contributed the entire joint tenancy property out of his own separate prop- 
erty, and the property is or is not subject to the Inheritance Tax Law to 
the extent specified in Revenue and Taxation Code Section 13671, ex- 
cept that upon the death ofthe husband the wife is entitled to a community 
exemption in the amount of one-half of the joint tenancy interest to 
which she is entitled where the husband died prior to September 7, 1955 
(the effective date of an amendment to Revenue and Taxation Code Sec- 
tion 13554), and a community exemption in the amount of all the joint 
tenancy interest to which she is entitled up to one-half of the whole com- 
munity property where the husband died on or after September 7, 1955, 
and prior to September 11, 1957. (See also Section 13671.1). 

NOTE: As to conversion of community property into joint tenancy be- 
tween husband and wife, see Section 13671.50. 

As to joint tenancies generally, see Section 13671 and 13671.1. 
NoTE: Reference: Section 13554, Revenue and Taxation Code. 

§13556. Presumption. 

The usual presumption that property acquired by a husband or wife af- 
ter marriage is community property does not apply as against any claim 
by the State for the inheritance tax. The burden of proving any property 
to be community property is on the person who claims that it has such sta- 



tus. A claim that property is community property must be supported by 
form IT-3, entitled "Marital Property Declaration." This declaration 
should be executed by the decedent's surviving spouse, or if it is for some 
reason impossible for the surviving spouse to execute the declaration, by 
any person having actual knowledge of the facts required, and submitted 
to the inheritance tax referee or, if no court proceeding to determine tax 
is pending, to the State Controller. Copies of form IT-3 may be obtained 
from the referee or from the Inheritance Tax Division ofthe Controller's 
office in Los Angeles, Sacramento, or San Francisco. 
NoTE: Reference: Section 13556, Revenue and Taxation Code. 

Article 4. Transfers by Will and Laws of 
Succession 

§ 1 3601 . Transfer by Will Pursuant to Agreement. 

A transfer by will made pursuant to an agreement between the transfer- 
ee and the decedent is subject to the Inheritance Tax Law to the extent 
that such agreement is not supported by adequate consideration in money 
or money's worth received by the decedent. 
NOTE: Reference: Section 13601, Revenue and Taxation Code. 

§ 1 3601 .1 . Misappropriated, Destroyed, or Depreciated 
Property. 

A bequest or devise of property which, prior to distribution, has been 
misappropriated by the executor or administrator, or for any reason has 
been lost or destroyed or has depreciated in value, is nevertheless a trans- 
fer subject to the Inheritance Tax Law. 
NOTE: Reference: Section 13601, Revenue and Taxation Code. 

§ 13601.2. Agreement Extrinsic to Will Limiting Estate 
Given. 

Any valid written agreement extrinsic to a will which limits any abso- 
lute estate passing under the will may be considered together with the will 
in determining the true nature and scope of the estate. For example, if a 
wife upon her death devises her separate real property in fee to her hus- 
band pursuant to a previously executed written agreement that he, in turn, 
at his death will devise to her nephews such portion of the property as he 
did not consume during his life, in view ofthe agreement the husband will 
be deemed to take a life estate with power to use and consume the princi- 
pal, and the nephews a remainder over in the unconsumed portion ofthe 
property. 
NOTE: Reference: Section 13601, Revenue and Taxation Code. 

§ 1 3601 .3. Forgiveness of Debt. 

Any discharge or forgiveness in a will of any debt owed the testator 
constitutes a transfer subject to the Inheritance Tax Law. 
NOTE: Reference: Section 13601, Revenue and Taxation Code. 

§ 1 3601 .4. Tax Free Bequest. 

A provision in a will bequeathing a sum free and clear of the inheri- 
tance tax constitutes a gift of such an amount as, after the payment of the 
tax thereon, would net the legatee the amount of the bequest. In effect, 
the legatee in such case is given the amount ofthe bequest plus an addi- 
tional sum sufficient to pay the tax and the tax upon the tax ad infinitum. 
The provisions of this paragraph may be illustrated by the following ex- 
amples: 

EXAMPLE (1). 

A, at his death in 1973, bequeathed $40,000 to B, his adult daughter, 
and provided that is shall be free and clear of the inheritance tax. B is 
deemed to receive a transfer of $41,250, computed as follows: 

Bequest to daughter $40,000 

Trial tax $5,000 exempt 

20,000 at 3% $ 600 

15,000 at 4% 600 

$1,200 
To determine the bequest of tax, divide the trial tax by the difference be- 
tween 1 00 percent and highest tax rate, 4 percent in this case. 
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lOOVf -49^ = 967^01-0.% 

1.200 = SI. 250 

0.96 

Proof: 

Bequest $40,000 $5,000 exempt 

Bequest of tax 1,250 20.000 at 3% $ 600 

16,250 at 47f. 650 

$41,250 

$1,250 
The proof indicates $1,250 is correct since the final tax is equal to the 
amount added as a bequest of tax. 
EXAMPLE (2). 

X, at his death in 1973. bequeathed $49,000 to Y. his adult daughter, 
and provided that it shall be free and clear of the inheritance tax. Y is 
deemed to receive a transfer of $50,638 computed as follows: 

Bequest to daughter $49,000 

Trial tax $5,000 exempt 

20,000 at 37r $ 600 

24,000 at 4% 960 

$1,560 

The method demonstrated in Example (1) of this regulation would re- 
quire the division of $1,560 by the difference between 100 percent and 
4 percent or 96 percent. The result would be $1,625. If this amount were 
added as a bequest of tax. the total bequest would exceed $50,000 and 
part of the bequest would be taxed at 6 percent. Thus $1,625 would not 
prove out. It is obvious that some account must be taken of the fact that 
part of the amount to be added as bequest of tax will be taxed at 4 percent 
and part at 6 percent. This problem may be solved as follows: 

Bequest $49,000 

Amount to be added in 4% bracket 

($50,000 - $49.000) $1,000 

Tax at 47c on $1,000 $40 

Kxcess of trial tax over $1,000 

($1,560 -$1.000) 560 

$600 

This sum will be taxed at 6 percent. To find the amount after tax on 
$600 is added, the $600 should be divided by the difference between 100 
percent and 6 percent or 94 percent. 
600 
0.94 = 638 



Total bequest of tax $1,638 

Proof: 

Bequest $49,000 $5,000 exempt 

Bequest of tax.. 1,638 20,000 at 3% $ 600 

25,000 at 4% 1,000 

638 at 6% 



$50,638 



38 



$1,638 
No bequest distributed under the residuary clause of a will may receive 

a bequest of tax if the bequests of tax are payable from the residue. 
When part of a person's interest is subject to a bequest of tax and part 

is not subject thereto, the bequest of tax is computed on the part subject 

to the bequest of tax without considering the other interests. 

NOTK: Reference: Section 13601, Revenue and Taxation Code. 

§ 1 3601 .5. Transfer by Laws of Succession. 

If a person dies intestate, the passage of any property from him under 
the applicable laws of succession of this or any other state constitutes a 
transfer subject to the Inheritance Tax Law to the extent that the property 
is subject thereto. 
NOTIi: Reference: Section 13601, Revenue and Taxation Code. 

§ 1 3601 .6. Agreement or Assignment by Legatee or Heir. 

An agreement, assignment, compromise of a will contest or other ar- 
rangement entered into by a legatee, heir or transferee after the death of 
a decedent, which does not qualify as a disclaimer of an interest in the 
decedent's property or estate, but which changes the distribution that 
would otherwise have been made under the will, by the laws of intestacy 



or by other transfer from the decedent is to be disregarded in determining 
the inheritance tax on the transfer as it would otherwise have been made. 

Note: As to disclaimers, see Section 13409(a). 
NOTE: Reference: Section 13601, Revenue and Taxation Code. 

§ 13603. Bequest or Devise to Executor. 

If a decedent makes a bequest or devise of property to his executor 
named in his will in lieu of compensation for services fixed by law. the 
passage to the executor of that portion of the bequest or devise wliicli is 
equal to his statutory compensation fixed by Section 90! of the Probate 
Code is exempt from the Inheritance Tax Law . 

NOTH: As to the deduction of executor's fees in determining the clear market \ aluc 
of property, see Section 13988. 
NOTH: Reference: Section 13603, Revenue and Taxation Code. 

Article 4.1. Homestead and Family 
Allowance 

§ 1 3621 . Transfer Effected by Vesting of Statutory 
Homestead. 

In the case of a homestead of a husband and wife created in accordance 
with the Civil Code: 

(a) Community Property. 

If the homestead was selected from community properly, upon the 
death of either spouse the vesting of the homestead in the survivor is sub- 
ject to the law as a transfer of community property from the decedent to 
the survivor to the extent that the property is subject to the law. (See Rev- 
enue and Taxation Code Section 1 3554). 

(b) Separate Property of Either Spouse. 

(1) Such Spouse Joined in Selection. 

If the homestead was selected from the separate property of either 
spouse, and such spouse joined in the selection, upon the death of such 
spouse the vesting of the homestead in the survivor is subject to the law 
as a transfer of the separate property of the decedent to the survivor. On 
the other hand, if the spouse whose separate property was selected should 
be the survivor, the vesting of the homestead in such spouse would not 
constitute a transfer subject to the law. 

(2) Such Spouse Did Not Join in Selection. 

If the homestead was selected from the separate property of either 
spouse, but such spouse did not join in the selection, upon the death of 
such spouse the vesting of the homestead in the surviving spouse or any 
third person is subject to the law as a transfer of the separate property of 
the decedent. If the property vests in a person other than the surviving 
spouse or a minor child of the decedent, the probate court may set the 
homestead apart for the use of the surviving spouse or minor child in ac- 
cordance with the Probate Code. In such event, the setting apart of the 
property constitutes a transfer of separate property to the surviving 
spouse or minor child which is also subject to the law. In the determina- 
tion of the tax. if any, on the interest vesting in the person other than the 
surviving spouse or minor child, allowance will be made for the interest 
passing to the surviving spouse or child as a consequence of the setting 
apart of the homestead. Should the spouse whose property was selected 
for the homestead survive his or her spouse, the vesting of the homestead 
in the former does not constitute a transfer subject to the law. 
NOTE: Reference: Section 13621, Revenue and Taxation Code. 

§ 13622. Transfers Effected by Probate Homestead. 

In the case of a homestead created by a probate court in accordance 
with the Probate Code: 

(a) Community or Section 201.5 Property. 

If the homestead is set apart from community property or property to 
which Section 201 .5 of the Probate Code is applicable for the u.se of a sur- 
viving souse or minor child, the setting apart of the homestead is subject 
to the law as a transfer of community property or Section 201 .5 property 
to such spouse or minor child to the extent that the property is subject to 
the law. (See Revenue and Taxation Code Sections 13551 and 13555). 

(b) Separate Property. 
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If the homestead is set apart from the separate property of a deceased 
spouse for the use of his or her surviving spouse or minor child, the set- 
ting apart of the property is subject to the law as a transfer to the surviving 
spouse or minor child. If the property set apart was bequeathed or devised 
by the decedent to a person other than his or her surviving spouse or mi- 
nor child, the bequest or devise is also a transfer subject to the law. In de- 
termining the tax, if any, on such transfer, allowance will be made for the 
interest passing to the surviving spouse or child as a consequence of the 
setting apart of the homestead. 
NOTi:: Reference: Section 13622, Revenue and Taxation Code. 

Article 4.2. Inter Vivos Transfers 

§ 13641. Consideration in IVIoney or l\/loney's Worth. 

For the purpose of the Inheritance Tax Law the term "consideration in 
money or money's worth" does not include any consideration not reduc- 
ible to money or a money value, such as love and affection or a promise 
of marriage. 
NOTE: Reference: Section 13641, Revenue and Taxation Code. 

§ 13642. Contemplation of Death. 

(a) In General. 

The term "contemplation of death" means that general expectancy of 
death, whether immediate or distant, which ordinarily actuates the mind 
of a person in the execution of his will. It is not restricted to an expectancy 
of imminent or speedy death. 

A transfer motivated by the above-described general expectancy of 
death, without which it would not have been made, and made within three 
years prior to the death of the transferor, is one in contemplation of death 
notwithstanding that other motives were also present. 

(b) Evidence. 

Whether a transfer made inter vivos within three years prior to the 
death of the transferor has or has not been made in contemplation of death 
is a question to be determined after an examination of all the facts and 
circumstances of each case. 
NOTE: Reference: Section 13642, Revenue and Taxation Code. 

§ 13644. Transfer in Trust with Reservation of Income for 
Life. 

Any irrevocable inter vivos transfer in trust under which the trustee is 
to pay the income to the trustor during his life, and upon the trustor's 
death deliver the corpus to the beneficiary is a transfer with reservation 
of an income or interest for life and is subject to the Inheritance Tax Law. 

Note: As to a revocable transfer in trust, see Section 1 3646. 
NOTE: Reference: Section 13644, Revenue and Taxation Code. 

§ 13644.1. Annuity Contract Plus Single Premium Life 
Policy. 

The purchase of an annuity contract entitling the purchaser to a speci- 
fied annuity during the remainder of his life, together with a so-called 
"single premium life policy" issued without a physical examination of 
the purchaser and providing for the payment of a given sum to a named 
beneficiary on the purchaser's death, insofar as the policy is concerned 
constitutes a transfer intended to take effect in possession or enjoyment 
at or after death and is subject to the Inheritance Tax Law, if it appears 
that the policy would not have been issued without the contract. In such 
case, the insurance exemption provided in Revenue and Taxation Code 
Section 13724 is not allowable against the proceeds of the policy. 
NOTE: Reference; Sections 13721 to 13724, inclusive, 13861 and 13861.5, Reve- 
nue and Taxation Code. 

§ 13646. Transfer with Reservation of Power to Revoke or 
Control. 

An inter vivos transfer conforming to Revenue and Taxation Code 
Section 1 3641 , whether in trust or otherwise, subject to a power reserved 
in the transferor to revoke, terminate, alter, amend, revise, or change the 
interest of the beneficiary, constitutes a transfer intended to take effect 



in possession or enjoyment at or after the death of the transferor, and is 
subject to the Inheritance Tax Law. 

A transfer in trust of intangible personal property located outside this 
State by a nonresident trustor to a nonresident trustee for the benefit of 
a third person, with a power reserved in the trustor to revoke, terminate, 
alter, amend, revise, or change the interest of the beneficiary, is subject 
to the Inheritance Tax Law if the trustor subsequently dies a resident of 
California without having terminated, relinquished, or surrendered the 
power; or subsequently becomes a resident of California and then termi- 
nates, relinquishes, or surrenders the power in contemplation of death. 

A power to revoke, terminate, alter, amend, revise, or change the inter- 
est of a beneficiary includes a power exercisable either by the transferor 
alone or by the transferor and any other person not having a substantial 
adverse interest in the property transferred. 
NOTE: Reference: Section 13646, Revenue and Taxation Code. 

§ 13646.1. Transfer with Reservation of Possibility of 
Reverter. 

If any property transferred by an inter vivos transfer not otherwise sub- 
ject to the Inheritance Tax Law, conforming to Revenue and Taxation 
Code Section 1 364 1 , may revert or revest in the transferor upon the prior 
death of the transferee pursuant to an express provision in the instrument 
making the transfer and not by reason of the statute of succession, and the 
transferor predeceases the transferee, the transfer constitutes one in- 
tended to take effect in possession or enjoyment at or after the death of 
the transferor and is subject to the Inheritance Tax Law. 
NOTE: Reference: Section 13646, Revenue and Taxation Code. 

§13647. Advancement. 

An "advancement," or gift made by an individual during his lifetime 
to his child or other heir with the intention on the part of the donor that 
such gift shall represent a part or the whole of that portion of his estate 
which the child or other heir would inherit upon his death, is subject to 
the Inheritance Tax Law. 
NOTE: Reference: Section 13647, Revenue and Taxation Code. 

§ 13648. Joint Life and Survivorship Annuity. 

(a) Purchased by Decedent. 

If any person with his own funds purchases an armuity payable to him- 
self and any other person for their joint lives and then to the survivor for 
his or her life, and the purchaser dies first, the right of the surviving annu- 
itant to the balance of the annuity constitutes a transfer to the surviving 
annuitant subject to the Inheritance Tax Law. 

(b) Purchased by Both Annuitants. 

If each annuitant under a joint life and survivorship contract contrib- 
utes his or her own property for the purchase of the contract, and either 
annuitant dies, the right of the surviving annuitant to such portion of the 
balance of the annuity as is proportionate to the decedent's contribution 
constitutes a transfer to the survivor subject to the Inheritance Tax Law. 

Note: As to the valuation of joint life and survivorship annuities, see 
Section 13952.9. 
NOTE: Reference: Section 13648, Revenue and Taxation Code. 

§ 1 3648.1 . Refund Annuity. 

The right of any beneficiary to the balance payable under a refund an- 
nuity contract upon the death of the annuitant constitutes a transfer sub- 
ject to the Inheritance Tax Law. 

NOTE: As to the valuation of refund annuities, see Section 13952.10. 
NOTE: Reference: Section 13648, Revenue and Taxation Code. 

§ 13648.2. U. S. Savings Bond Payable on Death of One 
Person to Another. 

United States savings bonds may be purchased as "payable on death" 
of one person to another. The provisions of the Inheritance Tax Law relat- 
ing to inter vivos transfers are applicable to such bonds (see Revenue and 
Taxation Code Sections 13641 through 13648). 

NOTE: As to the taxation of United States savings bonds purchased in two names, 
see Section 13671.2. 
NOTE: Reference: Section 13648, Revenue and Taxation Code. 
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§ 1 3671 . Contribution Claim by Surviving Joint Tenant. 

Tlie basis for an allowance of contribution to a joint tenancy by a sur- 
viving joint tenant is the claim therefor by the survivor in completing the 
inquiry on form IT-22. Inheritance Tax Declaration. 

Contribution claims are required to be traced back to their remote ori- 
gin to prove that the original source of the funds contributed by the survi- 
vor was not the decedent. Thus, if a father gave money to his son and 
some years later the son used this money to create a joint tenancy with 
the father, the entire joint tenancy would be taxed at the father's death 
since the father was the contributor of the funds when they are traced 
back to their remote origin. 

The contribution allowable to a surviving joint tenant must be reduced 
by its proper proportion of certain of he deductions applicable to the joint 
tenancy. Some of the allowable deductions under the Inheritance Tax 
Law apply as a proportionate reduction of the entire joint tenancy. Others 
apply only to the decedent's share of the joint tenancy. 

(b) The deductions which apply over the whole joint tenancy and thus 
operate as a proportionate reduction of the survivor's gross contribution 
are: 

( 1 ) Attorneys' fees relating to the joint tenancy. 

(2) Real property taxes on joint tenancy real property. 

(3) Encumbrances on joint tenancy real property. 

(4) Appraisal fee for joint tenancy property. 

(5) Court costs relating to the joint tenancy. 

(c) The deductions which apply to the decedent's share of the joint ten- 
ancy only and thus do not reduce the survivor's contribution are: 

( 1 ) Funeral expenses and last illness expenses, when they are deduct- 
ible from the joint tenancy. 

(2) Unsecured debts of the decedent, when they are deductible from 
the joint tenancy. These deductions are usually not deductible from a 
joint tenancy transfer but rather from a probate estate. However, if there 
is no probate estate and if they have been paid by the surviving joint ten- 
ant, they may be allowed and treated as stated. 

Note: Reference: Section 13671, Revenue and Taxation Code. 

§ 1 3671 .1 . Examples of Joint Tenancy Between Three or 
More Persons. 

Property held in joint tenancy by three or more persons is subject to 
or excluded from the Inheritance Tax Law to the extent specified in Reve- 
nue and Taxation Code Section 1 367 1 . This may be illustrated by the fol- 
lowing examples, in each of which it is assumed that any property con- 
tributed by a surviving joint tenant never belonged individually to the 
decedent: 

EXAMPLE (1). 

A, B, and C are joint tenants in property valued at $100,000, all of 
which was contributed by A: 

(A) If A dies first, the entire property will be subject to the law at A's 
death. If thereafter the tenancy continues in existence until the death of 
B or C, one-half of the property, or $50,000, will be subject to the law 
at the date of the death. 

(B) If B or C, or both, should predecease A, none of the property will 
be subject to the law at B's or C's death. 

(C) If B predeceases A and C, and A predeceases C, the tenancy con- 
tinuing in existence until A's death, none of the property at B's death will 
be subject to the law, but all of it will be subject thereto at A's death. 

EXAMPLE (2). 

A, B, and C are joint tenants in property valued at $100,000, of which 
$50,000 was contributed by A, $25,000 by B, and $25,000 by C: 

(A) If A dies first, at his death $50,000 will be subject to the law, and 
$50,000 will be excluded. If thereafter the tenancy continues in existence 
until the death of B or C, at the date of the death $50,000 will be subject 
to the law, and $50,000 will be excluded. 



(B) If B or C dies first, at the date of the death $75,()()() will be excluded 
from the law, and $25,000 will be subject thereto. If thereafter the tenan- 
cy continues in existence until the death of the survixor of B or C, at the 
date of such death $37,500 will be subject to the law, and $62,500 will 
be excluded. 

(C) If B predeceases A and C, and A predeceases C, the tenancy ct)n- 
linuing in existence until A's death, at B's death the property will be sub- 
ject to or excluded from the law in accordance with paragraph (B) of this 
example. At A's death $62,500 will be subject to the law, and $37.5{)() 
will be excluded. 

NOTH: Reference: Section 13671, Revenue and Taxation Code. 

§ 13671 .2. U.S. Savings Bond Purchased in Two Names. 

United States savings bonds may be purchased in two names, i.e., pay- 
able to one person or another. The provisions of the Inheritance Tax Law 
relating to joint tenancy property are applicable to such bonds. (See Sec- 
tions 13671 and 13671.50). 

NOTIi: As to the taxation of United States savings bonds "payable on death" of one 
person to another, see Section 13648.2. 
NOTI:; Reference: Section 13671, Revenue and Taxation Code. 

§ 13671.3. Joint Trustee Accounts of Husband and Wife. 

Where a husband and wife deposit funds in a bank or savings and loan 
account as joint trustees, revocable by either and payable to either or the 
survivor, the account shall be treated in the same manner as a joint tenan- 
cy account upon the death of the first to die of said joint trustees. P"or ex- 
ample, assume that funds of A and B, husband and wife, are deposited 
in a bank or savings and loan account titled "A and B as joint trustees for 
C." The account is revocable by either A or B, can be drawn on by either 
and upon the death of either the account s payable to the surviving joint 
trustee. Upon death of A, the account becomes the property of B with 
continued right to revoke or withdraw. C has only a contingent interest 
in the account in the event B does not revoke or withdraw during lifetime. 
Hence, as between A and B the account is recognized for inheritance tax 
puiposes to have the same effect as a joint tenancy account. If the account 
is still in existence at the death of B, the payment of the funds to C will 
be treated as a transfer from B to C. 
NOTE: Reference: Section 1367L Revenue and Taxation Code. 

§ 13671.50. Conversion of Community Property into Joint 
Tenancy Between Husband and Wife. 

If community property is converted by the spouses into their joint ten- 
ancy property, and the tenancy is thereafter maintained, upon the death 
of either spouse the property is treated as community property for inheri- 
tance tax purposes. 

NOTE: As to conversion of community property into joint tenancy of spouses and 
third person, see Section 13554. 
NOTE: Reference: Section 13671.5, Revenue and Taxation Code. 

Article 4.4. Powers of Appointment 

§ 13692. Powers of Appointment — In General. 

A transfer subject to inheritance tax includes the value of property in 
respect of which the decedent by taxable inter vivos gift or by transfer at 
death created, possessed, exercised or released certain powers of ap- 
pointment. A power may be generally defined as a power or authority 
given (by a donor, creator of the power) to a person (donee of the power) 
to designate the person or persons (appointees under the exercise of the 
power) who shall own, possess or enjoy the property or interest therein. 
If the donee of the power does not exercise the power the persons who 
otherwise receive the property or interest therein are generally termed the 
"takers in default" of the exercise of the power. In general, the creation 
or gift of the power is a taxable transfer from the donor to the donee of 
the power and the exercise or nonexercise of a general power is a taxable 
transfer from the donee to the appointees or takers in default. With certain 
exceptions (see Revenue and Taxation Code Section 1 3695 and Section 
13693 of this Article) the exercise or nonexercise of limited powers by 
a donee is not taxable. 
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NOTI-;: Rules of general application are contained in Section 13692.1. 

As to rules applicable to general powers of appointment possessed by 
a deceased donee whose death occurred on or after September 17, 1965, 
see Sections 13696 and 13697. 

For rules applicable to the creation of powers of appointment see Sec- 
tion 13694. 

Special provisions regarding limited powers of appointment are dealt 
with in Section 13693. 

For treatment of limited powers of appointment exempted as being for 
charitable purposes see Revenue and Taxation Code Sections 13699 
through 13701. 

As to computation of the tax where a person receives both an indepen- 
dent transfer and a power of appointment, see Sections 13408.1 and 
13801.3. 
NOTH: Reference: Section 13692, Revenue and Taxation Code. 

§ 13692.1. Powers of Appointment — Nature and Scope. 

(a) In General. 

The term "power of appointment" includes all powers which are in 
substance and effect powers of appointment regardless of the nomencla- 
ture used in creating the power. For example, if a trust instrument pro- 
vides that the beneficiary may appropriate or consume the principal of the 
trust, the power to consume or appropriate is a power of appointment. 
Similarly, a power given to a decedent to affect the beneficial enjoyment 
of trust property or its income by altering, amending or revoking the trust 
instrument or terminating the trust is a power of appointment; except that 
a power granted to a trustee to make discretionary payments of principal 
or income to or for the benefit of a trust beneficiary (or beneficiaries) oth- 
er than the trustee, including the power to terminate the trust, in whole 
or in part, is not taxed as a power of appointment. (See Section 1 3694(b)). 
A power in a donee to remove or discharge a trustee and appoint himself 
may be a power of appointment. For example, if under the term of a trust, 
the trustee or his successor has the power to appoint the principal or in- 
come of the trust for the benefit of individuals including himself, and the 
decedent has the unrestricted power to remove or discharge the trustee 
and appoint any other persons including himself, the decedent is consid- 
ered as having a power of appointment. However, the decedent is not 
considered to have a power of appointment if he only had the power to 
appoint a successor trustee, including himself, under limited conditions 
which did not exist at the time of his death without an accompanying un- 
restricted power of removal. A power to amend only the administrative 
provisions of a trust which cannot affect the beneficial enjoyment of the 
trust property or income is not a power of appointment. The mere power 
of management, investment, custody of assets, or the power to allocate 
receipts or disbursements between income and principal, exercisable in 
a fiduciary capacity, whereby the holder has no power to enlarge or shift 
any of the beneficial interests therein is not a power of appointment. Fur- 
ther, the right in a beneficiary of a trust to assent to a periodic accounting, 
thereby relieving the trustee from further accountability, is not a power 
of appointment if the right of assent does not consist of any power or right 
to enlarge or shift the beneficial interest of any beneficiary therein. De- 
posits of a husband and wife made in their names to a joint trustee account 
with power to revoke are treated as in joint tenancy upon the death of the 
first spouse to die and not as a transfer of a power of appointment to the 
surviving spouse, per Revenue and Taxation Code Section 13671. 

(b) Relation to Other Sections. 

For purposes of these regulations the term "power of appointment" 
does not include powers reserved by the decedent to himself within the 
concept of Revenue and Taxation Code Sections 13643, 13644 and 
13646. No provisions of Revenue and Taxation Code Sections 13691 
through 13701 or of these regulations is to be construed as in any way 
limiting the application of any other section of the Inheritance Tax Law 
or of these regulations. The power of the owner of a property interest al- 
ready possessed by him to dispose of his interest and nothing more, is not 
a power of appointment, but the transfer of such interest is subject to tax 



insofar as other provisions of Article 3 of Chapter 4 of the Inheritance Tax 
Law may be applicable. 

(c) Powers over a Portion of Property. 

If a power of appointment exists as to part of an entire group of assets 
or only over a limited interest in property. Revenue and Taxation Code 
Sections 13691 through 13701 apply only to such part or interest. For ex- 
ample, if a trust created by D provided for payment of income to A for 
life then to B for life, with power in A to appoint the remainder by will 
and in default of appointment for payment of the remainder to X, and if 
A dies before B the sections apply only to the value of the remainder ex- 
cluding B's life estate. If A dies after B the sections apply to the entire 
property. If the power is restricted to only one-half the remainder, the 
sections apply only to one-half the value of the interests described above. 

(d) Definition of "Exercise" of Power of Appointment. 

Whether a power of appointment is in fact exercised depends upon the 
general law applicable to the particular situation. The manner in which 
powers of appointment may be exercised is provided in Chapters 4-8 
(commencing with Section 1384.1), Title 7, Part 4, Division 2 of the Civil 
Code. A valid exercise designates the appointed person or persons to 
whom the transfer is made from the donee of the power, and upon such 
a transfer the taxability or nontaxability is determined. In the case of a 
failure to exercise the power the transfer upon which the tax is deter- 
mined is from the donee of the power to the person or persons who take 
in default of the exercise thereof. 
NOTE: Reference: Section 13692, Revenue and Taxation Code. 

§ 13692.2. Definition of "General Power of Appointment." 

(a) The term "general power of appointment" as defined in Revenue 
and Taxation Code Section 13692 means any power of appointment ex- 
ercisable in favor of the donee, his estate, his creditors or the creditors of 
his estate, except 

( 1) a power limited to an ascertainable standard as described in Section 
13692.3 and Revenue and Taxation Code Section 13692(a), 

(2) a power exercisable by the donee only in conjunction with the cre- 
ator of the power (see Section 13692.4 and Revenue and Taxation Code 
Section 13692(b)), and 

(3) a power exercisable by the donee only in conjunction with a person 
having a substantial interest in the property subject to the power, which 
is adverse to the exercise thereof in favor of the donee (see Section 
13692.5 and Revenue and Taxation Code Section 13692(c)). 

(b) A power of appointment exercisable to meet taxes, debts, charges 
which are enforceable against the donee's estate, for the discharging of 
legal obligations of the donee or for his pecuniary benefit, is considered 
a general power of appointment. However, a power of appointment not 
otherwise considered to be a general power of appointment is not treated 
as a general power merely because an appointee may, in fact, be a creditor 
of the donee or his estate. A power of appointment is not a "general" pow- 
er if by its terms it is either: 

(1) exercisable only in favor of one or more designated persons or 
classes other than the donee or his creditors or the donee's estate or the 
creditors of his estate, or 

(2) expressly not exercisable in favor of the donee or his creditors or 
the donee's estate or creditors thereof. 

NoTE: Reference: Section 13692. Revenue and Taxation Code. 

§ 13692.3. Powers Limited by an Ascertainable Standard. 

A power to consume, invade or appropriate income or corpus, or both, 
for the benefit of the donee, which is limited by an ascertainable standard 
relating to the health, education, support or maintenance of the donee is 
by reason of Revenue and Taxation Code Subsection 1 3692(a) not a gen- 
eral power of appointment. A power is limited by such a standard if the 
extent of the donee' s duty to exercise and not to exercise the power is rea- 
sonably measurable in terms of his needs for health, education or support 
(or any combination of them). As used in this subparagraph, the words 
"support" and "maintenance" are synonymous and their meaning is not 
limited to the bare necessities of life. A power to use property for the 
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"comfort, welfare or happiness," or for "comfort and well-being," 
"benefit," "welfare and well-being," "care, comfort and enjoyment," of 
the donee of the power are not limited by the requisite standard. Exam- 
ples of powers which are limited by the requisite standard are powers ex- 
ercisable for the donee's "support," "support in reasonable comfort," 
"maintenance in health and reasonable comfort," "support in his accus- 
tomed manner of living," "education, including college and professional 
education," "health" and "medical, dental, hospital and nursing expenses 
and expenses of invalidism." In determining whether a power is limited 
by an ascertainable standard, it is immaterial whether the beneficiary is 
required to exhaust his other income before the power can be exercised. 
NOTH: Reference: Section 13692. Revenue and Taxation Code. 

§ 13692.4. Powers Joint with Creator of Power. 

Excepted from the definition of a general power of appointment is a 
power not exercisable by the donee of the power except in conjunction 
with the creator of the power. Transfer of property made subject to such 
a power is treated as a transfer by the creator of the power, taxability be- 
ing determinable under Revenue and Taxation Code Sections 
13641-13648. 
NOTt:; Reference: Section 13692, Revenue and Taxation Code. 

§ 13692.5, Powers Joint witli Person Having an Adverse 
Interest. 

A general power of appointment does not include a power which is not 
exercisable by the donee except in conjunction with or with the consent 
or joinder of a person having a substantial interest in the property subject 
to the power which is adverse to the exercise of the power in favor of the 
donee, his estate, his creditors or the creditors of his estate. 

An interest adverse to the exercise of a power is considered as substan- 
tial if its value in relation to the total value of the property subject to the 
power is not insignificant. For this purpose, the interest is to be valued 
in accordance with the actuarial principles set forth in Revenue and Taxa- 
tion Code Section 1 3953, or if it is not susceptible to valuation under said 
provision, in accordance with the general principles set forth in Revenue 
and Taxation Code Section 13951. 

A taker in default of appointment under a power has an interest which 
is adverse to an exercise of the power. A coholder of the power has no 
adverse interest merely because of his joint possession of the power nor 
merely because he is a permissible appointee under the power. However, 
a coholder is considered as having an adverse interest where he may pos- 
sess the power after the decedent's death and may exercise it at that time 
in favor of himself, his estate, his creditors or the creditors of his estate. 
Thus, for example, if X, Y and Z held a power jointly to appoint among 
a group of persons which includes themselves and if on the death of X 
the power will pass to Y and Z jointly, then Y and Z are considered to have 
interests adverse to the exercise of the power in favor of X. Similarly, if 
on Y's death the power will pass to Z, Z is considered to have an interest 
adverse to the exercise of the power in favor of Y. 

The application of these principles respecting a joint holder with an ad- 
verse interest may be further illustrated in the following examples in each 
of which it is assumed that the value of the interest in question is substan- 
tial. 

EXAMPLE (1). 

The donee and R were trustees of a trust which provided for income 
to be paid to the donee for life, then to M for life and the remainder to go 
to R. The trustees had power to distribute corpus to the donee. Since R's 
interest was substantially adverse to an exercise of the power in favor of 
the donee the latter did not have a general power of appointment. If M and 
the donee were the trustees, M's interest would likewise have been ad- 
verse. 

EXAMPLE (2). 

The donee and L were trustees of a trust which provided that income 
be paid to L for life, then to M for life and the remainder to be paid to the 
donee. The trustees had power to distribute corpus to the donee during 
the life of L. Since L's interest was adverse to an exercise of the power 
in favor of the donee, the latter did not have a general power of appoint- 



ment. If the donee and M were the trustees, M's interest would likewise 
have been adverse. 

EXAMPLE (3). 

The donee and L were trustees of a trust under w hich the income w as 
to be paid to L for life. The trustees could designate whether corpus w as 
to be distributed after L's death to the donee or to M. L's interest w as not 
adverse to an exercise of the power in favor of the donee as his life interest 
in the income would not be affected and the donee therefore had a general 
power of appointment. 

EXAMPLE (4). 

C (creator) leaves property to T (trustee) in trust to pay the income to 
D (donee) for life with power in D to invade or appoint the corpus to him- 
self at any time with the consent of R (remainderman). If there is no inva- 
sion or appointment, the property passes to R at D's death. Here R (re- 
mainderman) has an obvious adverse interest to the exercise of the power 
in favor of D (donee) because if the power is so exercised, R (remainder- 
man) loses his remainder interest. Since the power is within the excep- 
tion, it is not a general power and therefore not subject to tax in D's estate. 

EXAMPLE'(5). 

C (creator) leaves property to T (trustee) in trust to pay income to D 
(donee) for life with power to D (donee) and X acting jointly to distribute 
corpus to D (donee). X has no other interest in the property, but the trust 
provides that upon D's death X shall have the power to appoint the prop- 
erty to anyone including himself. D (donee) does not have a taxable gen- 
eral power because X's interest is obviously adverse. By outliving D (do- 
nee) X can by virtue of his succession to the power obtain the property 
for himself. 
NOTE: Reference: Section 13692, Revenue and Taxation Code. 

§ 13692.6. Joint Powers Allocated to Fractional Portions of 
Property. 

A power which is exercisable only in conjunction with another person, 
and which after application of the rules set forth in Sections 13692.4 and 
13692.5, above, constitutes a general power of appointment will be 
treated as though the holders of the power who are permissible appoin- 
tees of the property were joint owners of property subject to the power. 
The donee under this rule will be treated as possessed of a general power 
of appointment over an aliquot share of the property to be determined 
with reference to the number of joint holders, including the donee, who 
(or whose estates or creditors) arc permissible appointees. Thus, for ex- 
ample, if X. Y and Z hold an unlimited power jointly to appoint among 
a group of persons, including themselves, but on the death of X the power 
does not pass to Y and Z jointly, then Y and Z are not considered to have 
interests adverse to the exercise of the power in favor of X. In this case 
X is considered to possess a general power of appointment as to one-third 
of the property subject to the power. 
NOTE: Reference: Section 13692, Revenue and Taxation Code. 

§ 13693. Limited Powers of Appointment. 

(a) Definition of "Limited Power of Appointment." 

A limited power of appointment is defined in Revenue and Taxation 
Code Section 13693 as a power which does not qualify under Revenue 
and Taxation Code Section 13692 as a general power of appointment, 
i.e., a power under which a donee may not appoint to himself, his estate, 
his creditors or the creditors of his estate. For example, a limited power 
of appointment would include a power to appoint only to or among speci- 
fied persons or designated classes of persons, not including the donee 
holder of the power, nor his estate, his creditors or creditors of his estate. 
A power of appointment may be general as to part of the appointix e prop- 
erty and limited as to the rest. Thus, where the donor of the power trans- 
fers property to a donee for life and at the donee's death to be distributed, 
one-half to X, Y or Z as the donee by will directs, and one-half to any 
person as the donee may so direct, the donee has a limited power of ap- 
pointment as to one-half and a general power as to the other half. 

(b) Gifts of Limited Powers. 

Under Revenue and Taxation Code Section 13694, a gift of a power 
of appointment is taxable to the donee of the power, no distinction being 
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made between general or limited powers for this purpose (See Section 
13694). 

(c) Exercise of Limited Power of Appointment. 

Except as hereafter indicated, the exercise or nonexercise of a limited 
power of appointment by a donee of the power is not taxable for inheri- 
tance tax purposes. An exception is made where the donor created the 
power in conjunction with a disposition of property effected before 5:00 
p.m. of June 25. 1935 and died prior thereto. In such case the exercise 
thereafter by the donee of said power is taxed as a transfer from the donee 
to the person or persons appointed pursuant to the exercise. For this pur- 
pose only the exercise is taxable under Revenue and Taxation Code Sec- 
tion 13695. If such a limited power is not exercised it is not treated as a 
taxable transfer from the donee. The gift or creation of a limited power 
is taxable at the death of the donor as indicated under paragraph (b) 
above. 
NOTK: Reference: Section 13693, Revenue and Taxation Code. 

§ 1 3694. Gift of Power of Appointment. 

The gift of a power of appointment is commonly referred to as the cre- 
ation of a power of appointment in that the donor of the power creates a 
means of transferring a property interest by giving the donee the power 
to designate the distribution thereof. Such a creation and gift made in con- 
junction with a disposition of property otherwise taxable is treated as a 
taxable transfer from the donor to the donee without reference to the ap- 
pointees who may be designated to take through an exercise of the power 
by the donee and without reference to those who would take in absence 
of an exercise. Thus the transfer is treated in the same manner as an out- 
right gift of property to the donee. This is true regardless of whether the 
transfer involves either a general power of appointment or a limited pow- 
er of appointment. Taxability is subject to the following exceptions in 
Revenue and Taxation Code Section 13694. 

(a) Community Property Exclusion to Spouse — Transfer Coupled 
with Power of Appointment Made by Decedents Dying Prior to January 
1, 1976. 

With reference to decedents dying prior to January 1, 1976. where a 
power of appointment is given by a donor to the donor's spouse over any 
portion of the donor's half interest in community property the value of 
any interest given other than the power of appointment itself up to but not 
exceeding the value of a life estate to the spouse is excluded from taxa- 
tion. Thus, the taxability of a transfer of a power of appointment in com- 
munity property from one spouse to the other is reduced by the value of 
other interests but not to exceed the value of a life estate where other in- 
terests in the same property are given to the spouse which do not amount 
to a power of appointment. For example, if a surviving spouse receives 
a life estate in the decedent's half of their community property together 
with a power to appoint the remainder, the value of the life estate would 
be excluded from tax and the value of the remainder would be taxable. 
On the other hand, if the surviving spouse receives no specified life estate 
but is given a power to revoke during life with a testamentary power to 
appoint the remainder, none of the community property so covered 
would be excluded from tax because both the power to revoke and the 
testamentary power to appoint each come within the definition of a power 
of appointment and the power to revoke is not an interest other than a 
power of appointment. If, in this latter case the surviving spouse is also 
given a life estate in conjunction with the power to revoke, the value of 
the life estate is excluded from tax. 

A life estate may be implied from the nature of the transfer. Thus, if 
a power of appointment in community property is given to a spouse by 
way of a power to consume during lifetime it is considered to include an 
impHed life estate for this purpose and an exclusion is allowed for the val- 
ue of a life estate to the spouse. 

To qualify for this exclusion the interest given which is other than the 
power of appointment itself need not be in the nature of a life estate. Rev- 
enue and Taxation Code Section 13694 merely requires that it be any in- 
terest other than the power itself. For example, such additional interest 
may be in the form of an annuity of specified amounts or for periodic pay- 
ments for a time certain or payment at a specified future time. In such 



cases the exclusion is limited to the value of a life estate or the value of 
the additional interest whichever is less. 

For purposes of computing the life estate exclusion under this excep- 
tion in Revenue and Taxation Code Section 13694, the valuation princi- 
ples of Revenue and Taxation Code Sections 13953 and 13954 will ap- 
ply. 

The.se provisions and illustrations do not apply to joint trustee bank or 
savings and loan accounts between spouses which are treated as joint ten- 
ancy accounts under Revenue and Taxation Code Section 1 367 1 . 

(b) Discretionary Power of Trustee to Make Certain Payments of In- 
come or Principal. 

For the purpose of treating the creation of a power of appointment as 
a transfer from the donor to the donee of the power certain discretionary 
powers granted to a trustee are not considered to be powers of appoint- 
ment. These consist of powers limited to making discretionary payments 
of principal or income for the benefit of a trust beneficiary or beneficia- 
ries other than the trustee. Trusts containing such powers are often 
termed "sprinkling" or "spraying" trusts and this exception to the treat- 
ment of these powers as powers of appointment is limited to those situa- 
tions in which the trust instrument specifically provides that the trustee 
or trustees shall have discretionary power to make payments for the bene- 
fit of a trust beneficiary other than the trustee. Included are those sprin- 
kling trust situations in which there is a limited and continuing discretion 
to determine from time to time during the existence of the trust to make 
unequal payments to one or more of the trust beneficiaries and the power 
to effect a payment of trust corpus by terminafing the trust, in whole or 
in part. 

Where this exception as to discrefionary payments is met the tax is de- 
termined upon a transfer from the donor to the ulUmate beneficiaries and 
is treated as a transfer subject to the contingent future idenfification of 
those beneficiaries within the provisions of Revenue and Taxation Code 
SecUon 13411. See also Revenue and Taxation Code Secfion 14191 
whereby the contingencies can be settled upon a compromise at the time 
the tax is fixed. 

Where the power to make discretionary payments of income or princi- 
pal may be exercised in favor of the trustee, the trustee will be considered 
as having a general power of appointment; and where the trustee has the 
power to appoint the beneficiary (or beneficiaries) of the trust from 
among a designated class of beneficiaries, which does not include the 
trustee, his estate, his creditors, or creditors of his estate, the trustee will 
be considered as having a limited power of appointment. 
NOTE; Reference: Section 13694. Revenue and Taxation Code. 

§ 13696. General Power of Appointment Held at Death by 
Deceased Donee. 

(a) In General. 

Pursuant to Revenue and Taxation Code Section 13696 (effective as 
to decedents who died on or after September 17, 1965) if a donee has a 
general power of appointment over property at the fime of his death the 
exercise or nonexercise thereof is treated as a transfer subject to inheri- 
tance tax. If there is an exercise the transfer is taxed to the person or per- 
sons to whom the property is appointed. If the power is not exercised the 
transfer is taxed to those to whom the property passes by virtue of the 
nonexercise, i.e., the takers in default. An exercise or release of the power 
before death is taxable to the extent indicated in Revenue and Taxation 
Code Section 13697 (see Secfion 13697). The exercise of the hmited 
power of appointment is subject to tax at the death of a decedent only if 
the donor who created the power died prior to 5:00 p.m. of June 25, 1 935, 
and the power was exercised thereafter (see Revenue and Taxation Code 
Section 13695). Similarly the exercise of a general power under such cir- 
cumstances was subject to tax as to donees who died prior to September 
17, 1965. All general powers held by a decedent who died on or after Sep- 
tember 17, 1965 are subject to tax as indicated above. (See Section 
13692.1 through 13692.6 for definidons of various terms used herein). 

(b) Existence of Power at Death. 

Under Revenue and Taxation Code Secfion 1 3696 a power of appoint- 
ment is considered to exist on the date of a deceased donee's death even 
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tlmugh the exercise of the power is subject to the precedent giving of no- 
tice, or even though the exercise of he power takes effect only on the expi- 
ration ol' a stated period after its exercise, whether or not on or before the 
decedent's death notice has been given or the power has been exercised. 
However, a power which by its terms is exercisable only upon the occur- 
rence during the decedent's lifetime of an event or a contingency which 
did not in fact take place or occur during such time is not a power in exis- 
tence on the dale of the decedent's death. For example, if a decedent was 
given a general power of appointment exercisable only after he reached 
a certain age, only if he survived another person, or only if he died with- 
out descendants, the power would not be in existence on the date of the 
decedent's death if the condition precedent to its exercise had not oc- 
curred. 

(c) Exercise or Nonexercise of Power of Appointment. 

For purposes of Revenue and Taxation Code Section 13696 the exer- 
cise or nonexercise of a power of appointment held at death by a donee 
determines the person or persons against whom the inheritance tax is as- 
sessed. In the case of an exercise the tax is upon a transfer from the donee 
to the person or persons who are appointed to take the property. If the 
power is not exercised the tax determination is based on a transfer to the 
person or persons who take in default of the exercise of the power. The 
general law requirements regarding the exercise of a power of appoint- 
ment must be met. These are contained in Chapter 4 (commencing with 
Section 1 384. 1 ) of Part 4, Division 2 of the Civil Code. For the effect of 
a failure to make an effective appointment see Chapter 5 (commencing 
with Section 1 389. 1 ) of Part 4, Division 2 of the Civil Code. 

The term "exercise" means an act on the part of the donee of a power 
of appointment of designating the person or persons who are to receive 
the property subject to the power. A power of appointment is considered 
as exercised for purposes of Revenue and Taxation Code Section 13696 
even though the exercise is in favor of the taker in default of appointment. 
A power of appointment is also considered as exercised even though the 
disposition cannot take effect until the occurrence of an event after the 
exercise takes place, if the exercise is irrevocable and, as of the time of 
the exercise, the condition was not impossible of occurrence. For exam- 
ple, if property is left in trust to A for life, with a power in B to appoint 
the remainder by will, and B dies before A, exercising his power by ap- 
pointing the remainder to C if C survives A, B is considered to have exer- 
cised his power if C is living at B' s death. On the other hand, a testamenta- 
ry power of appointment is not considered as exercised if it is exercised 
subject to the occurrence during the decedent's life of an express or im- 
plied condition which did not in fact occur. Thus, if in the preceding ex- 
ample, C dies before B, B's power of appointment would not be consid- 
ered to have been exercised. Similarly, if a trust provides for income to 
A for life, remainder as A appoints by will, and A appoints a life estate 
in the property to B and does not otherwise exercise his power, but B dies 
before A, A's power is not considered to have been exercised. 

For purposes of Revenue and Taxation Code Section 1 3696 the mere 
right to exercise a general power of appointment existing in the donee of 
the power at his death is sufficient to establish a taxable transfer from the 
donee to the appointees of an exercise of the power or to the takers in de- 
fault of an exercise. In the case of a default of exercise there need be no 
showing of an actual intention on the part of the donee to decline, refuse 
or otherwise specify that the power is not being exercised. Being an in- 
heritance tax, the incidence of tax is upon the transfer of property inter- 
ests to the ultimate beneficiaries occasioned by the donee's exercise or 
nonexercise of the power. 
NoTH: Reference: Section 13696, Revenue and Taxation Code. 

§ 13697. Inter Vivos Exercise, Release, Lapse and 
Disclaimer of Powers. 

(a) In General. 

Under Revenue and Taxation Code Section 13697 property subject to 
a general power of appointment is a transfer subject to inheritance tax 
even though the deceased donee of the power does not have the power 
at the date of his death, if during his life he exercised or released the pow- 



er under circumstances such that if it was a transfer of property owned 
by the decedent such transfer would be subject to tax under Re\ enue and 
Taxation Code Sections 13641 through 13648. A lapse of a general pow- 
er of appointment is considered to be a release of the power to the extent 
set forth in subparagraph (b) herein. An unequivocal disclaimer or renun- 
ciation of a general power of appointment is not considered to be a release 
for this purpose. 

(b) Lapse of Power of Appointment. 

The failure to exercise a power of appointment within a specified time. 
so that the power lapses, constitutes a release of the power. Howe\er. 
Revenue and Taxation Code Section 13697 provides that such a lapse 
during any calendar year of decedent's life is treated as a release only to 
the extent that the property which could have been appointed by exercise 
of such lapsed power exceeds the greater of (i) S.'^.OOO or (ii) 5 percent 
of the aggregate value, at the time of the lapse, of the assets out of which, 
or the proceeds of which, the exercise of the lapsed power could have 
been satisfied. 

This regulation may be illustrated by the following examples: 

EXAMPLE (1). 

A transferred property worth $200,000 in trust pro\ iding for payment 
of income to D for life with remainder to D's issue. D had a noncumula- 
tive right to withdraw $10,000 a year from the principal of the trust fund 
(which neither increased nor decreased in value prior to D's death). The 
failure of D to exercise his right of withdrawal will not result in an inter 
vivos transfer subject to inheritance tax with respect to the power to with- 
draw $10,000 which lapses each year before the year of D's death inas- 
much as it does not exceed 3 percent of the principal of the trust at the time 
of the lapse. At D's death there will be subjected to tax by virtue of his 
possession of the power at death the $10,000 which he was entitled to 
withdraw for the year of his death less any amount which he may have 
taken during that year. 

EXAMPLE (2). 

If in the preceding example D had possessed the right to withdraw 
$15,000 of the principal annually, the failure to exercise such power in 
any calendar year will be considered a release of the power to the extent 
of the excess of the amount subject to withdrawal over 5 percent of the 
trust fund (in this example, $5,000, assuming the trust fund is worth 
$200,000 at the time of the lapse). Since each lapse is treated as though 
D had exercised dominion over the trust property by making a transfer 
of principal reserving the income therefrom for his life, the value of the 
trust property is taxable at D's death as a transfer with a reserved life es- 
tate but only to the extent of the excess of the amount subject to withdraw- 
al over $5,000 or 5% of the trust fund whichever is greater. 

(c) Lapse of Power, Portion Taxable. 

Where the lapse of a power of appointment is includible as a transfer 
at decedent's death the amount taxed is determined as that portion of the 
date of death value of the trust corpus which the taxable portion at the date 
of the lapse bears to the corpus at that time. For example, if the life benefi- 
ciary of a trust had a right exercisable only during one calendar year to 
withdraw $50,000 from the corpus of a trust, which he did not exercise, 
and if at the end of the year the corpus was worth $800,000, the taxable 
portion over which the power lapsed is $10,000 (the excess of $50,000 
over 5 percent of the corpus), or 1/80 of the total value. On the decedent's 
death, if the total value of the corpus(excluding income accumulated af- 
ter the lapse of the power) was $1,200,000, 1/80 or $15,000 would be in- 
cludible as a taxable transfer. However, if the total value was then 
$600,000, only $7,500 (1/80 of $600,000) would be includible. 

(d) Lapse of Power for More Than One Year. 

If the failure to exercise a power, such as a right of withdrawal, occurs 
in more than a single year, the proportion of the property over which the 
power lapsed which is treated as a taxable disposition will be determined 
separately for each such year. The aggregate of the taxable proportion for 
all such years, valued in accordance with the above principles, will be in- 
cludible as a taxable transfer by reason of the lapse. The includible 
amount, however, shall not exceed the aggregate value of the assets out 
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of which, or the proceeds of which, the exercise of the power could have 
been satisfied, valued as of the date of the decedent's death. 

(e) Disclaimer or Renunciation of Power of Appointment. 

A disclaimer or renunciation of a general power of appointment is not 
deemed to be a release of the power. The disclaimer or renunciation must 
be unequivocal. A disclaimer is a complete and unqualified refusal to ac- 
cept the rights to which one is entitled. There can be no disclaimer or re- 
nunciation of a power after its acceptance. In the absence of facts to the 
contrary, the failure to renounce or disclaim within a reasonable time af- 
ter learning of its existence will be presumed to constitute an acceptance 
of the power. The disclaimer of a power on or after August 1 6, 1 972 must 
comply in manner and form to the provisions of Chapter 1 1 (commenc- 
ing with Section 190) of Division 1 of the Probate Code. 
NOTIi: Reference: Section 13697, Revenue and Taxation Code. 

Article 4.5. Insurance 

§ 13722. Insurance Payable to Estate. 

All proceeds of a life or accident insurance policy which are payable 
on the death of the insured to his estate, executor, or administrator, or 
which in fact are receivable by or for the benefit of the insured's estate 
are subject to the Inheritance Tax Law, except proceeds of any federal 
war risk insurance of any veteran of World War I or World War II (see 
Revenue and Taxation Code Section 13861 ) and except for proceeds of 
any National Service Life Insurance or Servicemen's Group Life Insur- 
ance Policy of any veteran of the Vietnam Conflict exempt under the pro- 
visions of Revenue and Taxation Code Section 13861.5. 

All proceeds of any policy similar to the type mentioned in the preced- 
ing paragraph which are payable to a testamentary taistee or to a trustee 
who is under a legal obligation to use the funds to meet taxes, charges, 
debts, or expenses legally enforceable against the insured's estate are 
subject to the Inheritance Tax Law. So also are proceeds of similar insur- 
ance taken out by an insured in favor of a named person or corporation 
as collateral security for a loan or other accommodation, the proceeds in 
such case being considered as receivable for the benefit of the insured's 
estate. 
NOTE; As to the valuation of insurance, see Section 13951.9. 

As to taxation of annuity contracts, see Sections 13644.1, 13648 and 
13648.1. 

As to withholding and notice requirements prior to delivery of insur- 
ance proceeds by insurance companies and issuance of consents to deliv- 
ery such proceeds, see Sections 14345 and 14345.1. 
NOTE: Reference: Section 13722, Revenue and Taxation Code. 

§ 13723. Insurance Payable to Named Beneficiaries. 

The first $50,000 of proceeds of any life or accident insurance policy, 
as to which the insured until his death retained the legal incidents of own- 
ership (as, for example, the right to change the beneficiary, the right to 
surrender, cancel, or assign the policy, the right to pledge the policy for 
a loan, or the right to obtain from the insurer a loan against the surrender 
value of the policy), which are payable on the death of the insured to a 
beneficiary other than the insured's estate, executor, or administrator, 
and which are not receivable by or for the benefit of the insured's estate, 
are exempt from the Inheritance Tax Law, any excess over $50,000 being 
subject thereto. Whether the insured has more than one such policy or 
names more than one beneficiary therein, only $50,000 of the aggregate 
proceeds are exempt. If more than one beneficiary is named in one or sev- 
eral policies, the total amount of the exempt proceeds is prorated among 
the several beneficiaries in proportion to the amount of insurance payable 
to each. For example, if a decedent leaves life insurance to A in the 
amount of $ 1 0,000, to B in the amount of $40,000, and to C in the amount 
of $50,000, the beneficiaries should be entitled to the following exemp- 
tions: A, $5,000; B, $20,000; C, $25,000. 

All proceeds of any policy similar to the type mentioned in the preced- 
ing paragraph, as to which the insured at his death had none of the legal 
incidents of ownership, are exempt from the law, unless the insured dur- 



ing his lifetime had assigned or transferred the policy in conformity with 
Revenue and Taxation Code Section 13641 in contemplation of death, in 
which case only $50,000 of the proceeds are exempt. 
NOTE: As to valuation of insurance, sec Section 13951.9. 

As to taxation of annuity contracts, see Sections 13644.1, 13648 and 
13648.1. 

As to withholding and notice requirements prior to delivery of insur- 
ance proceeds by insurance companies and issuance of consents to deliv- 
er such proceeds, see Sections 14345 and 14345.1. 
NOTE: Reference: Section 13723, Revenue and Taxation Code. 

§ 13724. Insurance Paid from Community Funds, Date of 
Death Prior to January 1, 1981. 

If all the premiums on a policy of insurance issued on the life of a de- 
ceased spouse and payable to the surviving spouse have been paid from 
their community funds, and the decedent retained the legal incidents of 
ownership in the policy until death, one-half of the proceeds of the policy 
is excluded as community property belonging to the surviving spouse 
(see Revenue and Taxation Code Section 13551 as amended and effec- 
tive January 1 , 1 976), and in addition, $50,000 of the decedent's one-half 
are excluded under the insurance exclusion (see Section 13723). This 
regulation may be illustrated by the following example: 

EXAMPLE. A at his death in 1976 left a $200,000 insurance policy 
on his life payable to his wife, B, the premiums on which were paid from 
community funds, and as to which the legal incidents of ownership were 
retained by A until his death. B will be entitled to exclusions totalling 
$150,000, of which $100,000 is within the community exclusion and 
$50,000 within the insurance exclusion. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 13724, Revenue and Taxation Code. 

History 

1 . Amendment of section title filed 7-2-81 ; effective thirtieth day thereafter (Reg- 
ister 81. No. 27). 

§ 13724.1. Insurance Paid Partly from Community and 
Partly from Separate Funds, Date of Death 
Prior to January 1 , 1981 . 

If the premiums on a policy of insurance issued on the life of a de- 
ceased spouse and payable to the surviving spouse have been paid partly 
from community funds and partly from separate funds, and the decedent 
had retained the legal incidents of ownership in the policy until death, 
one-half of the proportion of the insurance proceeds which is community 
is excluded as community belonging to the surviving spouse (see Reve- 
nue and Taxation Code Section 13551). In addition, $50,000 of the re- 
maining proceeds are excluded by reason of the insurance exclusion (see 
Section 13723). Also, the separate property in the insurance is taken into 
consideration in determining the amount of the marital exemption under 
Code Section 13805 as it applies to decedents dying prior to January 1, 
1976, and to the marital exclusion under the amendment to Section 
13805, effective as to decedents dying on and after January 1, 1976 (see 
Section 13805). However, in calculating the one-half of the clear market 
value of decedent' s separate property (factor ( 1 )) for the purpose of deter- 
mining the maximum marital exemption or exclusion to wliich the sur- 
viving spouse is entitled, the separate property in the insurance proceeds 
must be reduced by the proportionate share of the $50,000 insurance ex- 
clusion which applies to such separate portion of the insurance proceeds. 
This regulation may be illustrated by the following example: 
EXAMPLE. A at his death in 1976 left a $200,000 insurance policy 
on his life payable to his wife, B, the premiums on which were paid three- 
fourths from community funds and one-fourth from A's separate funds, 
and as to which the legal incidents of ownership were retained by A until 
his death. In addition A left separate property having a value of $100,000 
all of which he left to B. B would be entitled to exclusions totalling 
$193,750, of which $75,000 is within the community exclusion, $50,000 
within the insurance exclusion, and $68,750 within the marital exemp- 
tion or exclusion. The marital exemption or exclusion is computed as fol- 
lows: 



Page 242 



(4-1-90) 



Title 18 



State Controller 



§ 13801.1 



( 1 ) One-half ihc net value of decedent's separate property: 
1/4 X $2()().()()() = $50,000. separate property insurance 
1/4 X $50,000 = $12,500. proportion of insurance exclusion 
applicable to separate property insurance 



S 50.000 
12.500 
S 37.500 
1 0.000 
SI 37.500 
SI 37.500 



Other separate property 
= S68.750 



(2) Amount of property received by wife which is not exempt: 



S200.000 
lOO.OOO 

S300.000 
75.000 

$225,000 
50.000 

SI 75,000 



Insurance proceeds 
Other separate property 
Total received by wife 
Less community exclusion 

Less insurance exclusion 



Factor (1 ) is lower, so $68,750 is the marital exemption or exclusion. 
NOTt:: Authority cited: Section 14740. Revenue and Taxation Code. Reference: 
Section L3724. Revenue and Taxation Code. 

History 
1 . Amendment of section title filed 7-2-8 1 : effective thirtieth day thereafter (Reg- 
ister 81, No. 27). 

§ 13724.2. Insurance Paid from Separate Funds, Date of 
Death Prior to January 1 , 1 981 . 

If all the premiums on a policy of insurance issued upon the life of a 
husband or wife and payable to the surviving spouse have been paid from 
the insured's separate funds, and the insured had retained the legal inci- 
dents of ownership in the policy until death, $50,000 of the proceeds of 
the policy are excluded by reason of the insurance exclusion (see Section 
13723) and the proceeds, being separate property of the decedent, are 
also included in computing the surviving spouse's marital exemption un- 
der Revenue and Taxation Code Section 1 3805 as it applies to decedents 
dying prior to January 1, 1976, and to the marital exclusion under the 
amendment to Revenue and Taxation Code Section 13805, effective as 
to decedents dying on or after January 1 , 1 976 (see Section 1 3805 ). How- 
ever, in calculating the one-half of the clear market value of the dece- 
dent's separate property (factor (1)) for the purpose of determining the 
maximum marital exemption or exclusion to which the spouse is entitled, 
the amount of the insurance proceeds must be reduced by the $50,000 in- 
surance exclusion. 

This regulation may be illustrated by the following example: 
EXAMPLE. A at his death in 1976 left a $200,000 insurance policy 
on his life payable to his wife, B, the premiums on which were paid from 
A's separate funds, and as to which the legal incidents of ownership were 
retained by A until his death. In addition A left other separate property 
having a value of $ 1 00,000 all of which he left to B . B would be entitled 
to the $50,000 insurance exclusion and a marital exemption or exclusion 
in the sum of $ 1 25,000. The marital exemption or exclusion is computed 
as follows: 

(1 ) One-half the net value of decedent's separate property: 



$200,000 

50.000 

$150,000 

100.000 

$250,000 

$250.000 

1 



Insurance proceeds 
Less insurance exclusion 

Other separate property 

= $125,000 



(2) Amount of property received by wife which is not exempt: 
$200,000 Insurance proceeds 

1 00,000 Other separate property 
$300,000 Total received by wife 

50,000 Less insurance exclusion 
$250,000 

Factor ( 1 ) is lower, so $125,000 is the marital exemption or exclusion. 



NOTE: Authority cited: Section 14740. Revenue and Taxation Code. Reference: 
Section 13724, Revenue and Taxation Code. 

History 
1 . Amendment of section title 7-2-81 ; elTective thirtieth day thereafter ( Register 
81, No. 27). 

§ 13724.3. Insurance Payable to Spouse, Date of Death on 
or After January 1 , 1 981 . 

Proceeds of insurance payable to the spouse of a decedent dying on or 
after January 1, 1981 are within the spousal exclusion provided by Re\e- 
nue and Taxation Code Section 1 3805 as amended and effectiv e January 
1 , 1 98 1 . Where a decedent with a date of death on or after January 1,1981 
leaves insurance payable to the spouse and other named beneficiaries, the 
full amount of the insurance exclusion is prorated among the se\ eral 
beneficiaries other than the spouse in proportion to the amount of insur- 
ance payable to each. For example, if a decedent leaves life insurance to 
his wife (W) in the amount of $100,000. to his son (S) in the amount of 
$50,000, and to his daughter (D) in the amount of $50,()()(). the $ 1 00.000 
proceeds payable to W is within the spousal exclusion provided by Re\ e- 
nue and Taxation Code Section 13805 and the insurance exclusion is 
applied to the proceeds payable to D and S. In such a case, D and S would 
each be entitled to a $25,000 insurance exclusion. 

NOTE: Authority cited: Section 14740. Revenue and Taxation Code. Reference: 
Sections 13724 and 13805, Revenue and Taxation Code. 

History 
1 . Repealer and new section filed 7-2-81 ; effective thirtieth dav thereafter (Regis- 
ter 8 L No. 27). 

§ 13724.4. Proceeds of Life Insurance on Prior Decedent 
Payable to Present Decedent. 

(a) Present Decedent Selected Mode of Settlement. If the proceeds of 
a policy of insurance issued upon the life of a prior decedent is being paid 
in installments or otherwise to a present decedent and the mode of settle- 
ment was selected by the present decedenL the balance due on the policy 
is subject to the Inheritance Tax Law and the insurance exemption is not 
applicable. 

(b) Prior Decedent Selected Mode of Settlement If the proceeds of a 
policy of insurance issued upon the life of a prior decedent are being paid 
in installments or otherwise to a present decedent and the mode of settle- 
ment was selected by the prior decedent, the balance due on the policy 
is not subject to the Inheritance Tax Law. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 13724, Revenue and Taxation Code. 

History 

1. New section filed 7-2-81; effective thirtieth day thereafter (Register 81. No. 

27). 



Article 5. Specific Exemptions 

§ 13801. Specific Exemption — In General. 

A transferee is entitled to one specific or personal exemption in respect 
to all property received by him from the transferor, whether during life 
or at the death of the latter, pursuant to any transfer subject to the Inheri- 
tance Tax Law. This exemption varies in amount in accordance with the 
transferee's degree of relationship to the transferor, see Revenue and 
Taxation Code Sections 13307 through 13310, and Sections 13801 
through 13804. 

NotE: As to the deduction of the specific exemption from the lower tax rate brack- 
ets, see Section 13402.3. 
NOTE: Reference: Section 13801, Revenue and Taxation Code. 

§ 1 3801 .1 . Specific Exemption Applicable. 

(a) Transfer by Will or Laws of Succession. 

In the case of a transfer by will or pursuant to the laws of succession, 
the specific exemption in effect at the date of the transferor's death is the 
exemption applicable. 

(b) Transfer Inter Vivos. 

(1) On or After June 25, 1935. 

In the case of a transfer during the life of the transferor made on or after 
June 25, 1935 (the effective date of the Inheritance Tax Act of 1 935 ). the 
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exemption in effect at the date of the transferor's death is the exemption 
appHcable. 

(2) Prior to June 25, 1935. 

In the case of a transfer during the life of the transferor made prior to 
June 25, 1935: 

(A) The exemption in effect at the date of the transfer is the exemption 
applicable, if the transfer was complete (see Section 13304.1); or 

(B) The exemption in effect at the date of the transferor's death is the 
exemption applicable, if the transfer was incomplete (see Section 
13304.2). 

NOTH: Reference: Section 13801, Revenue and Taxation Code. 

§ 13801.2. Several Transfers to Same Person. 

When more than one transfer has been made after July 27, 1917 (the 
effective date of the Inheritance Tax Act of 1 91 7), by a transferor to the 
same person, the latter is deemed to have received by a single transfer the 
entire property involved and is entitled to but one specific exemption. 
The amount of the exemption is governed by the following: 

(a) Transfers on or After June 25, 1935. 

If each transfer was made on or after June 25, 1 935 (the effective date 
of the Inheritance Tax Act of 1935), the exemption allowable is the ex- 
emption in effect at the date of the transferor's death. 

(b) Incomplete Transfer Between July 27, 1917, and June 25, 1935, 
Plus Transfer upon Death on or After June 25, 1935. 

If an incomplete transfer (see Section 13304.2), was made during the 
life of the transferor on or after July 27, 1 9 1 7, but prior to June 25, 1935, 
and a second transfer was made upon the transferor's death on or after 
June 25, 1935, the exemption allowable is the exemption in effect at the 
date of the transferor's death. 

(c) Complete Transfer Between July 27, 1917, and June 25, 1935, Plus 
Transfer upon Death on or After June 25, 1935. 

If a complete transfer (see Section 1 3304. 1 ), was made during the life 
of the transferor on or after July 27, 1 9 1 7, but prior to June 25, 1 935, and 
a second transfer was made upon the transferor's death on or after June 
25, 1 935, and at a time when the specific exemption in force was different 
from that in force when the first transfer was made, the exemption allow- 
able is as follows: 

( 1 ) If the amount of the property involved in the first transfer was equal 
to or greater than the exemption in force at the time of the transfer, and 
in excess of the exemption in force at the date of the second transfer, an 
exemption equal to the amount of the exemption applicable at the date 
of the first transfer is allowable. 

(2) If the amount of the property involved in the first transfer was less 
than the exemption in force at the time of the transfer, but in excess of the 
exemption in force at the date of the second transfer, an exemption equal 
to the amount of the property involved in the first transfer is allowable. 

(3) If the amount of the property involved in the first transfer was less 
than the exemption in force at the time of the transfer, and less than the 
exemption in force at the date of the second transfer, a total exemption 
equal to the amount of the exemption applicable at the date of the second 
transfer is allowable. 

NOTE: As to the computation of tax where there are several transfers to the same 

person, see Section 1 3408. 

NOTE: Reference: Section 13801, Revenue and Taxation Code. 

§ 1 3801 .3. Independent Gift and Power of Appointment to 
Same Person. 

(a) Transfers on or After June 25, 1 935. Should any person on or after 
June 25, 1935 (the effective date of the Inheritance Tax Act of 1935), re- 
ceive both a power of appointment subject to the Inheritance Tax Law 
(see Revenue and Taxation Code Section 1 3694) over particular property 
and an outright bequest or devise of other property from the same trans- 
feror, the specific exemption allowable is governed by the following: 

(1) General Power of Appointment. If the power is general in nature, 
or if it is limited in nature but the donee may use or otherwise receive 
benefit from the property subject to the power, the value of the property 
subject to the power is aggregated with the value of the property be- 



queathed or devised, and one exemption is allowed on the whole. This 
exemption is the one in effect at the date of the transferor's death. 

(2) Limited Pov/er of Appointment. If the power is limited in nature, 
and the donee cannot use or otherwise receive benefit from the property 
subject to the power, an exemption is allowed on the bequest or devise, 
but none is allowed on the property subject to the power, unless the ex- 
emption allowed on the bequest or devise exceeds the amount of the lat- 
ter, in which case the surplus will be allowed against the property subject 
to the power. The exemption applicable is the one in effect at the dale of 
the transferor's death. 

(b) Incomplete Inter Vivos Transfer Between July 27. 1917, and June 
25. 1935.PlusPowerof Appointment on or After June 25, 1935. Should 
any person receive property pursuant to an incomplete inter vivos trans- 
fer (see Section 13304.2), made on or after July 27, 1917 (the effective 
date of the Inheritance Tax Act of 1 917) but prior to June 25, 1935, and 
on or after the latter date receive from the same transferor a power of ap- 
pointment subject to the Inheritance Tax Law over other property, the ex- 
emption applicable is governed by subsection (a) of this regulation. 

(c) Complete Inter Vivos Transfer Between July 27, 1917, and June 
25, 1935,PlusPowerof Appointment on or After June 25, 1935. Should 
any person receive property pursuant to a complete inter vivos transfer 
(see Section 13304.1), made on or after July 27, 1917, but prior to June 
25, 1 935, and on or after the latter date receive from the same transferor 
a power of appointment subject to the Inheritance Tax Law over other 
property, the specific exemption in force at the time of the second transfer 
being different from that in force at the time of the first: 

(1) General Power of Appointment. If the power is general in nature, 
or if it is limited in nature but the donee may use or otherwise receive 
benefit from the property subject to the power, the value of the property 
subject to the power is aggregated with the value of the property trans- 
ferred inter vivos, and one exemption is allowed on the whole in accor- 
dance with Regulations 13801-1 3804(c)(3). 

(2) Limited Power of Appointment. If the power is limited in nature, 
and the donee cannot use or otherwise receive benefit from the property 
subject to the power, an exemption is allowed on the property transferred 
inter vivos, but none of the property subject to the power, unless the ex- 
emption allowed on the property transferred inter vivos exceeds the 
amount of the latter, in which case the surplus will be allowed against the 
property subject to the power. The exemption applicable is the one in ef- 
fect at the date of the transfer inter vivos. 

NOTE: As to the computation of tax where the same person is given a power of 
appointment togetticr witti an outrigtit gi ft of ottier property, see Section 1 3408 . 1 . 
NOTE: Reference: Section 13801, Revenue and Taxation Code. 

§ 13805. California Marital Exemption or Exclusion. 

(a) In General. All of the property transferred to the spouse of a dece- 
dent who died on or after January 1, 1981 is excluded from the inheri- 
tance tax, except where the spouse receives a limited power of appoint- 
ment over any portion or all of the decedent's property. The spouse of a 
decedent who died on or after January 1, 1976 and before January 1, 
1981 , is entitled to a marital exclusion and the spouse of a decedent who 
died on or after April 26, 1950 and before January I, 1976, is entitled to 
a marital exemption, either of which applies with respect to property re- 
ceived by the spouse from the decedent pursuant to any transfer subject 
to the Inheritance Tax Law equal in amount to one-half of the clear mar- 
ket value of the decedent's separate property. However, as to decedents 
who died on or after January 1 , 1976 and before January 1 . 1981 , the ex- 
clusion will not apply with reference to separate property which has been 
converted from community or quasi-community property (see Revenue 
and Taxation Code Section 13805(b) as amended and effective January 
1, 1976). 

(b) Marital Exclusion as to Decedents Who Died on or after January 
1, 1981. All of the property transferred to the spouse of a decedent who 
died on or after January 1 , 1981 is excluded from inheritance tax, except 
that if a limited power of appointment over any portion or all of the dece- 
dent' s property is given to the spouse of the decedent, the value of such 
property is subject to the tax. Where a limited power of appointment is 
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given by a decedent to the decedent's spouse, the value of any interest 
given other than the limited power of appointment itself is excluded from 
the tax. For example, if a surviving spouse receives a life estate plus a 
general power of appointment over the remainder in one-half of the de- 
cedent's estate and a life estate plus a limited power of appointment over 
the remainder in the other one-half, the value of the life estate and general 
power of appointment in one-half of the estate and the value of the life 
estate in the other one-half are excluded and the value of the remainder 
in the one-half of the estate subject to the limited power of appointment 
is subject to the tax. 

(c) Determination of Amount of Marital Exclusion or Exemption as to 
Decedents Who Died Before January 1, 1981. The exemption or exclu- 
sion requires the calculation of the following two factors the lower of 
which is the dollar amount allowable: 

( 1 ) One-half of the clear market value of the decedent's separate prop- 
erty, and 

(2) The amount of property received by the surviving spouse which is 
not excluded (not excluded as community or quasi-community property, 
the insurance exclusion, etc.) 

There is no limitation on the form of transfer to the surviving spouse 
in order to include the transfer in the calculation of factor (2). Thus life 
estates are counted in determining the amount of property taken by the 
surviving spouse. 

As to computation of the marital exemption or exclusion involving 
proceeds of insurance on the life of a deceased spouse payable to the sur- 
viving spouse, see Sections 13724.1 and 13724.2. 

(d) Allowance of Exclusion as to Decedents Who Died on or After Jan- 
uary 1, 1976 and Before January 1, 1981 . With reference to transfers by 
decedents who died on or after January 1 , 1 976 and before January 1 , 
1981 , the amount determined under (c) above is excluded from the sum 
of net transfers subject to the Inheritance Tax Law and passing to the sur- 
viving spouse before application of the specific spousal exemption or tax 
rate brackets, thus reducing the amounts otherwise taxable in the higher 
tax rate brackets. The provisions of subdivision (c) may be illustrated by 
the following example: 

EXAMPLE. A married person died in 1976 leaving an estate which 
consisted entirely of separate property having a clear market value of 
$150,000 to the surviving spouse. One-half of the separate property 
($75,000) is excluded from the tax. The balance of $75,000 is taxable 
subject to the $60,000 specific exemption (Revenue and Taxation Code 
Section 13801). The $60,000 specific exemption is applied to the first 
and second rate brackets as to $50,000 and to $10,000 in the third rate 
bracket leaving $15,000 taxable at the third bracket rate: 
$150,000 — Separate property passing to spouse 

75,000 — Marital exclusion (Revenue and Taxation Code Section 

13805, effective January 1, 1976) 
60.000 — Specific exemption (Revenue and Taxation Code Section 

13801, effective January 1, 1976) 
1 5,000— Taxable at 6 percent (third rate bracket) = $900 

Total Tax $900 

(e) Deduction of Marital Exemption as to Decedents Who Died Prior 
to January 1 , 1 976. The marital exemption of surviving spouses of dece- 
dents who died prior to January 1, 1976, and on or after April 26, 1950 
is deductible from lower tax rate brackets pursuant to Revenue and Taxa- 
tion Code Section 13403 as then applicable which requires the property 
in excess of the exemption to be taxed in the rate brackets in which it 
would have been taxed had there been no exemption. These provisions 
may be illustrated by the following example: 

EXAMPLE. A married person died in 1974 leaving an estate which 
consisted entirely of separate property having a clear market value of 
$ 1 50,000 to the surviving spouse. The marital exemption of one-half the 
separate property ($75,000) and the $5,000 specific exempfion (Revenue 
and Taxation Code Section 13801 prior to January 1, 1976) are applied 
to the first and second rate brackets as to the first $50,000 of the total ex- 
emptions allowable. The balance of the allowable exemptions ($30,000) 



is applied to the third rate bracket leaving $20,000 taxable in the third rate 
bracket and $50,000 taxable in the fourth rate bracket: 
$150.000 — Separate property passing to spouse 

75.000 — Marital exemption (Revenue and Taxation Code Section 

13805 prior to January 1, 1976) 

5.000 — Specific exemption (Revenue and Taxation Code Section 

13801 prior to January 1, 1976) 

20,000— Taxable at 67c (third rate bracket) = $ 1 .200 

50,000— Taxable at 8% (fourth rate bracket) = 4.()()() 

Total Tax $5,200 
(0 Exclusion Inapplicable to Separate Property Converted from Com- 
munity or Quasi-Community Property. 

(1) For the purpose of Revenue and Taxation Code Section 138()5(b) 
applicable to decedents who died on or after January 1 . 1 976 and before 
January 1 , 1981, "conversion" includes any transaction or agreement be- 
tween spouses which transforms property from community propert) or 
quasi-community property (including property subject to Probate Code 
Section 201.5) into a separate property status other than by gift from one 
spouse to another. The following are examples of "converted" property: 

(A) A partition or equal division of community property or quasi- 
community property (whether by undivided shares or by division in the 
agreement so that each spouse receives definite assets of total equal val- 
ue); 

(B) A transfer of property from community property or quasi-com- 
munity property into another form of co-ownership, wherein the sur\ i\ - 
ing spouse can claim by contribution (other than under Revenue and Tax- 
ation Code Section 13672); or otherwise that the property is other than 
community property or quasi-community property; 

(C) An agreement (either before or after marriage) that future earnings 
or acquisitions which would otherwise be community property or quasi- 
community property shall be shared by the spouses as their separate 
property; 

(D) A change in form of ownership that results in the rents, issues and 
profits therefrom being held as separate property, which, but for the 
change would have been community or quasi-community property; 

(E) Property which is "converted" within the meaning of Revenue and 
Taxation Code Section 13805(b) includes not only the property so con- 
verted, but also property acquired by the decedent in exchange (by one 
transaction or a series of transactions) for such separate property ac- 
quired by conversion, and includes property which was converted before 
or after January 1. 1976. 

(2) If the value of the separate property acquired by the decedent as a 
result of a conversion (as provided in paragraph ( 1 ) above) did not exceed 
the value of the separate property thus acquired by the surviving spouse. 
the entire value of such separate property thus acquired by the decedent 
and its proceeds including rents, issues and profits shall be considered, 
for the purpose of Revenue and Taxation Code Section 13805(b), to be 
converted property not qualifying for marital exclusion under Revenue 
and Taxation Code Section 13805(b). If there is an unequal division so 
that one spouse receives more than one-half of the property which was 
transferred from community or quasi-community property into separate 
property, property held by each spouse is treated as converted property 
to the extent that the values (as of the date of the transfer) are equal. 

EXAMPLE (1). At the date of conversion, spouses divided $300,000 
of community property (or quasi-community property) equally, 
$150,000 each. At the date of death, the deceased spouse's interest is val- 
ued at $ 1 80,000. The $ 1 80,000 is converted property and does not quali- 
fy for the marital exclusion. 

EXAMPLE (2). At the date of conversion, spouses divided $400,000 
of community property (or quasi-community property) giving the de- 
ceased spouse $300,000 and the surviving spouse $100,000, the values 
were the same at the date of death. Therefore, the converted property is 
$100,000 and $200,000 qualifies for the marital exclusion which will be 
a maximum of $100,000. 
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(3) The exclusion provided under Revenue and Taxation Code Section 
13805(a) is not available to a conversion of quasi-community property, 
including property subject to Probate Code Section 201 .5. irrespective of 
whether the deceased spouse or the surviving spouse was the acquirer 
within the meaning of Probate Code Section 201.5. Therefore, if either 
spouse makes a transfer of quasi-community property (as defined in 
Revenue and Taxation Code Section 15300) so as to effect a conversion 
as provided in paragraphs ( 1 ) and (2) above, the one-half held by the de- 
cedent as his or her share of such property shall be treated as converted 
property. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 13805. Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 



Article 5.1. Charitable Exemption 

§ 1 3841 . Transfers to State of California. 

Transfers to the State of California include transfers to any depart- 
ment, board, commission, or other agency of the State. 
NOTH: Reference: Section 13841, Revenue and Taxation Code. 

§ 1 3841 .1 . Transfers to United States. 

Transfers to the United States include transfers to any department, 
board, commission, or other agency of the United States. 
NOTE: Reference: Section 13841, Revenue and Taxation Code. 

§ 13841 .2. Transfers to Public Corporations. 

Transfers to public corporations include transfers to any county, city 
and county, city, or district of this State; to any housing authority created 
pursuant to the "Housing Authorities Law" of California; to the Universi- 
ty of the State of California; and to the State Bar of California. 
NoTE: Reference: Section 13841, Revenue and Taxation Code. 

§ 13842. Charitable Organization. 

An organization will ordinarily be considered to be charitable in char- 
acter if it is one organized and existing for the principal purpose of pro- 
moting the welfare of mankind at large, or of a community, or of some 
class forming a part of it indefinite as to numbers and individuals, and op- 
erates without pecuniary profit or gain to its incorporators, shareholders, 
or members. Among other organizations that commonly fall in this cate- 
gory are the American National Red Cross; the Boy Scouts of America; 
and religious, social, educational, recreational, and cemetery nonprofit 
corporations organized pursuant to Division 2 of Title 1 of the Corpora- 
tions Code. 
NOTE: Reference: Section 13842, Revenue and Taxation Code. 

§ 1 3842.1 . Charitable Transfer Generally. 

In general, a charitable transfer includes any transfer for the benefit of 
an indefinite number of unnamed persons and designed to do any of the 
following: 

(a) Bring them under the influence of religion or education. 

(b) Relieve them from disease or suffering. 

(c) Assist them to establish themselves in life. 

(d) Erect or maintain public buildings or works. 

(e) Otherwise lessen the burdens or make better the conditions of the 
general public or some class of the general public. 

NOTE: Reference: Section 13842, Revenue and Taxation Code. 

§ 13842.2. Religious Charitable Transfer. 

A transfer to or for a conceded and established religious organization 
for any of its purposes will generally be considered as charitable in na- 
ture. Such a transfer may be in the form of a gift for the beautification or 
maintenance of the organization's place of worship, for the maintenance 
of a cemetery operated by it, for the purchase of equipment, or for use in 
missionary purposes. 
NOTE: Reference: Section 13842, Revenue and Taxation Code. 



§ 13842.3. Transfer for Care of Cemetery Plot. 

A transfer to an individual in trust for use in caring for the transferor's 
burial plot is not a charitable transfer. On the other hand, a transfer or con- 
tribution to a private cemetery organization in California for deposit in 
the latter' s perpetual or special care fund, and for use in caring for the 
transferor's burial plot located within the organization's cemetery, or for 
use in caring for the transferor's and any other person's burial plot lo- 
cated within the cemetery, is a charitable transfer. 
NOTE: Reference: Section 13842. Revenue and Taxation Code. 

§ 13842.4. Educational Charitable Transfer. 

A transfer to or for an institution established for the purpose of advanc- 
ing the learning or education of an indefinite and undetermined group of 
people, and not operated for private gain, is ordinarily charitable in na- 
ture. The charitable character of the transfer is not vitiated by the fact that 
the institution may charge tuition, if its income from such source is used 
for its support and is not diverted to private purposes. 

Transfers for the founding of public institutions of learning, for pro- 
viding scholarships for worthy young men and women, for the establish- 
ment of university chairs, and for the maintenance of public libraries are 
all charitable in nature. 
NOTE; Reference: Section 13842, Revenue and Taxation Code. 

§ 13842.5. Transfers for Indigent and Dependent People. 

Commonly within the category of charitable transfers are transfers for 
the use of widows and orphans, transfers for placing and maintaining free 
beds in hospitals for deserving sick people in indigent circumstances, 
transfers to orphan asylums, and transfers to public institutions for the 
blind. 
NOTE: Reference: Section 13842, Revenue and Taxation Code. 

§ 13842.6. Transfers for Benefit of Animals. 

Charitable transfers are not limited to those for the benefit of mankind, 
but may also take form as transfers for the benefit of animals, as, for ex- 
ample, to prevent cruelty to them. 
NOTE: Reference: Section 1 3842, Revenue and Taxation Code. 

§ 13842.7. Transfer for Promotion of Political Purposes. 

A transfer for the promotion of political purposes may be charitable 
in nature if the ends sought are not opposed to good morals and can be 
attained by peaceable means, and not by war, riot, or revolution. Howev- 
er, the charitable exemption is not applicable if the transfer is made to an 
organization a substantial part of the activities of which is carrying on 
propaganda or otherwise attempting to influence legislation. 
NOTE: Reference: Section 13842, Revenue and Taxation Code. 

§13842.8. Proof Required. 

Any person who claims a charitable exemption must submit such doc- 
uments or evidence to the State Controller or the inheritance tax referee 
as may be requested by either of them. 
NOTE: Reference: Section 13842, Revenue and Taxation Code. 

Article 5.2. Intangibles Exemption 

§ 1 3851 . Nature, Scope and Amount. 

A transfer of intangible personal property subject to the Inheritance 
Tax Law by a nonresident transferor (see Section 13303.2(d)), is exempt 
from the Inheritance Tax Law in the amount of the property transferred 
if the transferor at the time of his death was a resident of a foreign state 
or country which then imposed a legacy, succession, or death tax in re- 
spect to the intangibles of its own residents, but either: 

(a) Did not impose such a tax in respect to intangible personal property 
of residents of this State; or 

(b) Had a reciprocity provision in its law exempting from its tax the 
intangibles of nonresidents of other jurisdictions whose laws, in turn, 
contain a similar exemption. 

It will be noted that intangible personal property belonging to a non- 
resident transferor residing in the United States is not subject to the Inher- 
itance Tax Law. 
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NOTH: Reference:Section 13851, Revenue and Taxation Code. 

§ 13851.1. Proof Required. 

If a court proceeding to determine the inheritance tax is pending, any 
person who claims an intangibles exemption must file a declaration with 
the inheritance tax referee on form IT-2, entitled "Declaration Concern- 
ing Residence." If no court proceeding to determine the tax is pending, 
the claim must be supported by an affidavit on form IT-23, entitled "Res- 
idence Affidavit and Request for Consent to Transfer," and an affidavit 
on form IT-23 A, entitled "Rider to Be Attached to Residence Affidavit 
and Request for Consent to Transfer. Form IT-23, . . . ," if decedent was 
a nonresident of the United States, filed with the Inheritance Tax Divi- 
sion of the Controller's office in Los Angeles, Sacramento, or San 
Francisco. Copies of the forms may be obtained from the Inheritance Tax 
Division. 
NOTE; Reference: Section 13851, Revenue and Taxation Code. 

§ 1 3851 .2. Foreign State or Country. 

For the purpose of the Inheritance Tax Law the term "foreign state or 
country" means any jurisdiction other than one embraced within the 
United States. 



• 



Article 5.3. Pension Exemption 

§ 13880. Pension Exclusion. 

Public retirement system pensions, retirement allowances, optional 
benefits and other rights and the right of any person, whether the dece- 
dent or not, are exempt from the tax imposed by the Inheritance Tax Law. 
"Public retirement system" includes United States federal and other 
states of the United States, but does not include persons not directly 
employed by such government. "Pensions, retirement allowances and 
optional benefits" shall include amounts contributed by the employee to 
public retirement systems, plus the increase and earnings of such contri- 
butions. 
NOTE: Reference 13880, Revenue and Taxation Code. 

Article 6. Valuation 

§13951. Market Value. 

The value of each item of property included in any transfer subject to 
the Inheritance Tax Law is ordinarily the market value of the property on 
the date of the transferor's death. "Market value," as a general rule, is the 
price that a willing buyer would pay to a willing seller of property, neither 
being under any compulsion to buy or sell. 

If there is more than one unit of property included in a transfer, the 
market value of the whole will be determined by ascertaining the market 
value on the date of the transferor's death of each individual unit. In the 
case of a gift of stocks or bonds, each stock or bond will be treated as an 
individual unit. 

All relevant facts and elements of value as of the date of the transfer- 
or' s death will be considered in the determination of value. Depreciation 
or appreciation in value subsequent to the date of death are not relevant 
factors and will not be considered. 
NOTE; Reference: Section 13951, Revenue and Taxation Code. 

§ 1 3951 .1 . Real Property— In General. 

The market value of real property for inheritance tax purposes will de- 
pend upon all the facts and circumstances in each case. In making the val- 
uation all relevant and competent evidence will be given consideration. 
NOTE: Reference: Section 13951, Revenue and Taxation Code. 

§ 13951 .2. Local Assessed Value. 

Unless it represents the actual market value of the property, the as- 
sessed value of real property for ad valorem taxation will not be accepted 
as the value thereof for inheritance tax purposes. 
NOTE: Reference: Section 13951, Revenue and Taxation Code. 



§ 13951 .3. Securities — In General. 

The value of stocks or bonds is, generally, the market value per share 
or bond on the date of the transferor's death. 
NOTE; Reference: Section 13931, Revenue and Taxation Code. 

§ 13951.4. Listed Securities and Unlisted Securities 
Traded on Open Market. 

(a) Selling Prices. 

In the case of stocks or bonds which have a market, on a stock ex- 
change, in an over-the-counter market, or otherwise, the mean between 
the highest and lowest quoted selling prices on the date of the transferor's 
death will be deemed the market value per share or bond. 

If there were no sales on the date of the transferor's death, but there 
were sales on dates within a reasonable period both before and after the 
date of death, the market value is determined: 

( 1 ) By taking the means between the highest and lowest quoted selling 
prices on the nearest date before and the nearest date after the date of 
death; 

(2) By then prorating the difference between such mean prices to the 
date of death, considering only the respective numbers of trading days 
between the selling dates and the date of death in such proration; and 

(3) By finally adding or subtracting, as the case may be, the prorated 
portion of the difference to or from the mean price on the nearest date be- 
fore the date of death. For example, assume that the date of death is 
Friday, June 15, that sales of the stock nearest such date occurred two 
trading days before (Wednesday, June 13) and three trading days after 
(Wednesday, June 20), and that on these days the mean sale prices per 
share were $10 and $15, respectively. Dividing the difference between 
the mean sale prices ($5) by the number of trading days before and after 
the date of death (2 + 3) gives $ 1 per trading day. The portion of the differ- 
ence attributable to the period from the nearest date before the date of 
death to the date of death (2 x $1) is $2. This amount added to the mean 
price on the nearest date before the date of death ($10) equals $12. Ac- 
cordingly, $12 will be taken as representing the market value of a share 
of the stock on the date of death. If, instead, on June 1 3 and June 20 the 
mean sale prices per share were $15 and $10, respectively, $13 will be 
taken as representing the market value of a share of the stock on the date 
of death. As another example, assume that the transferor died on Sunday, 
October 7, and that Saturday and Sunday were not trading days. If sales 
of stock occurred one trading day before (Friday, October 5) at a mean 
sale price per share of $20 and one trading day after (Monday, October 
8) at a mean sale price per share of $23, then the market value per share 
of stock as of the date of death is $21 .50. 

(b) Bid and Asked Prices. 

If the provisions of subsection (a) of this regulation are inapplicable 
because actual sales are not available during a reasonable period begin- 
ning before and ending after the date of death, the market value may be 
determined by taking the mean between the bona fide bid and asked 
prices on the date of death, or if none: 

(1 ) By taking the means between the bona fide bid and asked prices on 
the nearest date before and the nearest date after the date of death, if both 
such nearest dates are within a reasonable period of the date of death; 

(2) By then prorating the difference between such mean prices to the 
date of death, considering only the respective numbers of trading days 
between such nearest dates and the date of death in such proration; and 

(3) By finally adding or subtracting, as the case may be, the prorated 
portion of the difference to or from the mean price on the nearest date be- 
fore the date of death. 

(c) Incomplete Selling Prices or Bid and Asked Prices. 

If the provisions of subdivisions (a) and (b) of this regulation are in- 
applicable because no actual sale prices or bona fide bid and asked prices 
are available on a date within a reasonable period before the date of death, 
but such prices are available on a date within a reasonable period after the 
date of death, or vice versa, then the mean between the highest and lowest 
of such sale prices or between such bid and asked prices may be taken as 
the market value. 



Page 247 



(4-1-90) 



§ 13951.5 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



(d) Securities Listed on More Tiian One Exchange. 

If a stock or bond is listed on more than one exchange, the records of 
tlie exchange where the stock or bond is principally dealt in should be 
employed in ascertaining market value. 
NOTE: Reference: Section 13951. Revenue and Taxation Code. 

§ 13951.5. Additional Factors in Valuation of Listed and 
Traded Securities. 

In any case in which it is established that the value per share or bond 
on the basis of selling or bid and asked prices does not reflect the market 
value of a security, other relevant facts and elements of value will also 
be considered in determining its market value. A case of this kind would 
include one in wliich the sale of a listed stock on the date of the transfer- 
or's death was made at a price arrived at on the basis of erroneous, false, 
and misleading information concerning the affairs and financial condi- 
tion of the issuing corporation. 

The so-called "blockage rule" is not recognized in determining the 
value of securities for inheritance tax purposes. 
NOTE: Reference: Section 13951, Revenue and Taxation Code. 

§ 13951.6. Untraded and Closely Owned Securities. 

(a) The value of corporate or other bonds not traded on an open market 
is usually arrived at by giving consideration to the security behind the 
bonds, the interest yield, the date of maturity, and other relevant factors. 

The value of shares of closely held stock is usually arrived at by first 
ascertaining the net worth (the excess of the assets, including good will, 
if any, over liabilities) of the corporation as a going business, and then 
assigning to each share its proportion of such worth. 

In determining net worth the tangible assets of the business in question 
should be valued at their market value to a going concern, and not at their 
cost to the particular business nor at their book value. 

(b) Among other factors that will be considered in the valuation of 
closely held stock are the following: 

( 1 ) The period of time that the issuing corporation has been in exis- 
tence and its position in the trade. 

(2) The nature of the corporation. 

(3) The operating history of the corporation and, particularly, its earn- 
ings over a reasonable period of time. 

(4) The balance sheet of the corporation. 

(5) The standard of earnings maintained by concerns engaged in simi- 
lar lines of endeavor. 

(6) The strength and danger of competition, both existing and poten- 
tial. 

(7) The management and personnel. 

(8) The effect of possible governmental regulation. 

(9) The present and future requirements of the corporation in the mat- 
ter of new land, buildings, or equipment. 

(10) Current business policy. 

(11) Dividend payment history. 

(12) The prices paid on private sales of the shares to persons who were 
in a position to know their value. 

(13) The prospects for future earnings. 

§ 1 3951 .7. Good Will— General Method of Valuing. 

Unless the facts and circumstances of a particular case require the use 
of a different method, the valuation of good will is arrived at as follows: 

(a) Determine the total amount of assets used in the business, other 
than good will, patents, trademarks, copyrights, and the like. 

(b) Determine the liabilities of the business and deduct the amount 
thereof from the sum determined pursuant to subdivision (a). 

(c) Determine what percentage of the difference determined pursuant 
to subdivision (b) represents a fair return thereon (in the absence of evi- 
dence to the contrary, 15 percent thereof will ordinarily be considered a 
proper percentage of return), and then multiply the amount of such differ- 
ence by the percentage determined. The product will represent the 
amount of a fair return. 



(d) Determine the average net profit of the business for a reasonable 
period immediately prior to the date of the transferor's death. Five years 
will ordinarily represent a "reasonable period." 

(e) Deduct the amount of the fair return determined pursuant to subdi- 
vision (c) from the average net profit. 

(f) Determine the "number of years purchase period." By this is meant 
the number of years after a sale of the business for which a buyer, as part 
of the purchase price, would pay the seller the average net profit of the 
business. Unless the nature and character of the business in any particular 
case require a different figure, the number of years purchase period will 
be considered to be five years. 

(g) Multiply the difference between the amount of fair return and the 
average net profit, as determined pursuant to subdivision (5), by the num- 
ber of years purchase period. The product will constitute the amount of 
good will. 

NOTE: Reference: Section 13951, Revenue and Taxation Code. 

§ 1 3951 .8. Other Factors Considered in Valuing Good Will. 

Among other factors to be considered in the valuation of the good will 
of a business are those listed in subdivisions (1) to (13) of Section 
13951.6. 
NOTE: Reference: Section 13951, Revenue and Taxation Code. 

§13951.9. Insurance. 

The value of life, accident, or war risk insurance is the full amount of 
the proceeds thereof subject to the Inheritance Tax Law (see Sections 
1 3722 through 1 3724. 1 and Revenue and Taxation Code Sections 1 372 1 
through 13724 and 13861). 
NOTE: Reference: Section 13951, Revenue and Taxation Code. 

§ 1 3951 .1 0. Notes and Accounts Receivable. 

The value of a note or account receivable, whether secured or unse- 
cured, is presumed to be its face value plus accrued interest, if any, to the 
date of the transferor's death. A lower value may be established by the 
submission of satisfactory proof. 
NOTE: Reference: Section 13951.8, Revenue and Taxation Code. 

§ 1 3951 .1 1 . Interest in Business. 

In determining the value of any business or interest therein, a fair ap- 
praisal as of the date of the transferor's death should be made of all assets 
of the business, both tangible and intangible, including goodwill, and the 
business or interest therein should be given a net value equal to the 
amount which a willing purchaser, whether an individual or a corpora- 
tion, would pay therefor in view of the new value of the assets of the busi- 
ness and its demonstrated earning capacity. 

All factors relative to the valuation of other property, if applicable, will 
be considered in determining the valuation of a proprietary or partnership 
interest in a business. All evidence bearing upon such valuation should 
be submitted to the State Controller or the inheritance tax referee, includ- 
ing copies of reports in any case in which examinations of the business 
have been made by accountants, engineers, or other technical experts as 
of or near the date of the transferor's death. 
NOTE: Reference: Section 13951, Revenue and Taxation Code. 

§ 1 3951 .1 2. Patent, Trademark, or Copyright. 

The value of a patent, trademark, or copyright is usually the present 
worth of the estimated future earnings thereof. 
NOTE: Reference: Section 13951, Revenue and Taxation Code. 

§ 1 3951 .1 3. Growing Crop. 

Among other factors to be considered in the valuation of a growing 
crop are the following: 

(a) The probable market value of the crop when harvested. 

(b) The probable cost of producing and marketing the crop. 

(c) The price, if any, paid at or about the date of the transferor's death 
for futures in the same kind of crop. 



• 
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NOTi;: Reference: Section 13951. Revenue and Taxation Code. 

§ 13952. Limited Estates, Future Estates, Contingent 
Estates, Annuities (Other Than Annuity 
Contracts) — In General. 

The value of a future, contingent, or limited estate, income, or interest 
in property is generally the present value or worth of such estate, income, 
or interest at the dale of the transferor's death. In this connection, the In- 
heritance Tax Law specifically provides that such present value or worth 
is to he determined in accordance with the standards of mortality and val- 
ues set forth in the United States Life Tables: 1959-1961, published by 
the United States Department of Health, Education and Welfare, Public 
Health Service, and the rate of interest used in computing the present val- 
ue of the estate, income or interest is 6 percent per annum compounded 
annually. In determining the present value or worth as of the date of the 
transferor's death of a future, contingent, or limited estate, income or in- 
terest, other than an annuity in a fixed amount, the yearly income, or the 
annual value of the use or income, of the estate, income or interest, is con- 
sidered equivalent to 6 percent of the appraised value of the property 
upon which the estate, income or interest is based. 

A single life annuity table at 6 percent showing the present value or 
worth of an annuity, a life estate and a remainder interest of $1 due at the 
end of each year during the life of a male person of a specified age and 
of $1 due at the death of a male person of a specified age, respectively, 
is set forth in Section 1 3953 as Table A( 1 ). Table A(2) shows the present 
value or worth at 6 percent of an annuity, life estate and a remainder inter- 
est of $1 due at the end of each year during the life of a female person of 
a specified age and the present value or worth of $1 due at the death of 
a female person of a specified age, respectively. The present value or 
worth at 6 percent of an annuity for a term certain, and income interest 
for a term certain, and a remainder interest postponed for a term certain 
is set forth in Section 13953 as Table B. 

In the case of a transfer of the character above set forth made by a trans- 
feror dying on or after November 10, 1969, but prior to January I, 1975, 
the present value or worth thereof is to be determined by the United States 
Life Tables and Actuarial Tables 1 939-1 941 , Table 38, published by the 
Bureau of the Census of the United States Department of Commerce, and 
the rate of interest used in computing the present value of the estate, in- 
come or interest is 3 1/2 percent per annum compounded annually. In 
such a case the yearly income or annual value of the use or income of an 
estate or interest is 3 1/2 percent of the appraised value of the property 
upon which the estate or interest is based. 

A single life annuity table at 3 1/2 percent showing the present value 
or worth of an annuity, a life estate and a remainder interest of $ 1 due at 
the end of each year during the life of a person of a specified age and of 
$1 due at the death of a person of a specified age, respectively, is set forth 
in Section 1 3953. 1 as Table C. The present value or worth at 3 1/2 percent 
of an annuity for a term certain, and income interest for a term certain, 
and a remainder interest postponed for a term certain is set forth in Sec- 
tion 13953.1 as Table D. 

In the case of a transfer of the character above set forth made by a trans- 
feror dying on or after July 1, 1945, but prior to November 10, 1969, the 
present value or worth thereof is to be determined by the Actuaries Com- 
bined Experience Tables of Mortality, save that the rate of interest used 
shall be 4 percent per annum; and, the yearly income or annual value of 
the use or income of an estate or interest is 4 percent of the appraised val- 
ue of the property upon which the estate or interest is based. 

In a case of a transfer of the character above set forth made by a trans- 
feror dying prior to July 1 , 1 945, the value thereof is to be determined by 
the Actuaries Combined Experience Tables of Mortality, save that the 
rate of interest used shall be 5 percent per annum; and, the yearly income 
or annual value of the use or income of an estate or interest is 5 percent 
of the appraised value of the property upon which the estate or interest 
is based. 



It is assumed in the illustrative computations which follow that the 
transfer was made on or after January 1, 1975. and the 6 percent tables 
are therefore used. 

CAUTION: Tables A( 1 ), A(2) and B, contained in Section 1 3953 are 
to be used to value interest in property for decedents dying on or after Jan- 
uary 1, 1975. Tables C and D. contained in Section 13953.1. are to be 
used to value interest in property for decedents dying on or after Novem- 
ber 10. 1969, but prior to January 1, 1975. Care should be taken to refer 
to the correct table in each case. 
NOTE: Reference: Section 13952. Revenue and Taxation Code. 

§ 1 3952.1 . Estates, Income and Annuities for Life of One 
Person. 

(a) The present value of a life estate in property, the income from 
which is to be paid annually in an unfixed amount to a single life tenant 
is computed as follows: 

( 1 ) Determine the age and sex of the life tenant as of his or her birthday 
nearest the date of the transferor's death. 

(2) Consult Table A(l) or Table A{2), whichever is appropriate, in 
Section 13953, and ascertain therefrom the life estate factor (the present 
value of a life estate of $1 per year) for ihe life of a person of the same 
age as the life tenant. 

CAUTION: Table A(l) is the appropriate table if the life tenant is a 
male person. Table A(2) is the appropriate table if the life tenant is a fe- 
male person. The user of the tables should exercise care to refer to the ap- 
propriate table in each case. 

(3) MuUiply the appraised value of the property by the life estate factor 
obtained pursuant to step (2). The product will bo the present value of the 
life estate at the time of the transferor's death. 

The provisions of subdivision (a) may be illustrated by the following 
examples: 

EXAMPLE (1). 

A bequeaths the annual income from $100,000 to B for life, with re- 
mainder over to C. B, a male, at the time of A's death is 40 years of age. 
Table A( 1 ) indicates that the life estate factor is .78923. The present value 
of B's life estate as of the date of the transferor's death is $78,923 
($ 100,000 X. 78923). 

EXAMPLE (2). 

A bequeaths the annual income from $100,000 to D for life, with re- 
mainder over to E. D, a female, at the time of A' s death is 40 years of age. 
Table A(2) indicates that the life factor is .84281. The present value of 
D's life estate as of the date of the transferor's death is $84,281 ($100,000 
X. 84281). 

(b) The formula set forth under subdivision (a) is also used in deter- 
mining the present value of a fixed annual annuity for life, or of a life es- 
tate in property the income from which is to be paid annually at the end 
of each year in a fixed amount to the life tenant, except that in each of such 
cases the annuity factor in column 2 of Table A( 1 ) or Table A(2), which- 
ever is appropriate, is substituted for the life estate factor in step (2) of 
the formula and the amount of the annuity or specified income is substi- 
tuted for the appraised value of the property in step (3) of the formula. The 
provisions of this subdivision may be illustrated by the following exam- 
ples: 

EXAMPLE (1). 

A bequeaths to B, a male, who is 50 years of age at A's death, an annu- 
ity of $1 ,000 per annum for the balance of B's life. As is shown by Table 
A(l), Section 13953, the present value of an annuity of $1 per year for 
life to a male person of age 50 is 11.3329. Multiplying this factor by 
$1,000 results in a product of $1 1,333, which is the present value of B's 
annuity. 

EXAMPLE (2). 

A bequeaths to C, a female, who is 50 years of age at A's death, an an- 
nuity of $1,000 per annum for the balance of C's life. As is shown by 
Table A(2), Section 13953, the present value of an annuity of $1 per year 
for life to a female person of age 50 is 12.5793. Multiplying this factor 
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by $1,000 results in a product of $12,579, which is the present value of 
C"s annuity. 

(c) In determining the present value of a fixed annuity payable at the 
end of regular intervals of less than one year, the aggregate amount to be 
paid within a year is first multiplied by the life annuity factor in column 
2 of Table A(l) or Table A(2), wliichever is appropriate, opposite the 
number of years in column 1 nearest the age of the person whose life mea- 
sures the duration of the annuity so as to arrive at the product representing 
the present value of the annuity payable at the end of each year during the 
life of that person as of the date of the transferor's death. The product so 
obtained is then multiplied by whichever of the following adjustment 
factors is applicable: 

(1) 1.0148, if the annuity is payable semiannually. 

(2) 1 .0222, if the annuity is payable quarterly. 

(3) 1.0272, if the annuity is payable monthly. 

The provisions of subdivision (c) may be illustrated by the following 
example: 

EXAMPLE. 

A bequeaths to B, a male, who is 50 years of age at A' s death, an annu- 
ity of $1 ,000 per annum, payable semiannually for the balance of B's life. 
By reference to Table A( 1 ). the life annuity factor in column 2 opposite 
50 years is found to be 11 .3329. The aggregate annual amount, $1,000, 
is multiplied by the life annuity factor, 1 1 .3329. and the product is multi- 
plied by the semiannual adjustment factor of 1.0148. The present value 
of B"s life annuity, payable semiannually, as of the date of the decedent's 
death is $11,501 ($1,000 x 1 1.3329 x 1.0148). 

NOTE: If the annuitant is a female person, consult Table A(2), rather than Table 
A(l). 

(d) Fixed annuities payable at the beginning of each period must be 
distinguished from annuities payable at the end of the annuity period. 
Thus, if the first payment of an annuity for the life of a person is due at 
the beginning of the annual, semiannual, quarterly or monthly period, 
rather than at the end of the period, the present value of the life annuity 
is the sum of the first payment plus the present value of the life annuity, 
the first payment of which is not due until the end of the period, as deter- 
mined in subdivisions (b) and (c) above. The provisions of this subdivi- 
sion may be illustrated by the following examples: 

EXAMPLE (1). 

A bequeaths to B, a male, who is 50 years of age at A's death, an annu- 
ity of $ 1 ,000 per annum for the balance of B's life with the proviso that 
B be entitled to the first payment of the annuity on the date of A's death. 
The present value of the annuity payable at the end of each annual pay- 
ment period for life is $ 1 1 ,333, as determined in Example ( 1 ) under sub- 
division (b) above. The present value of B's life annuity, the first pay- 
ment of which is due at the beginning of each period is $12,333 ($1 1 ,333 
+ $1,000). 

EXAMPLE (2). 

A bequeaths to B, a male, who is 50 years of age at A's death, an annu- 
ity of $ 1 ,000 per annum, payable semiannually for the balance of B' s life 
with the proviso that B be entitled to the first payment of the annuity on 
the date of A's death. The semiannual amount of the annuity is $500 (1/2 
X $1,000). The present value of the annuity payable at the end of each 
semiannual payment period for life is $1 1 .501 , as determined in the ex- 
ample under subdivision (c) above. The present value of B's life annuity, 
the first payment of which is due at the beginning of each period is 
$12,001 ($11,501 +$500). 
Note: Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.2. Estates, Income and Annuities for Joint Lives of 
Several Persons. 

(a) Joint Lives of Two Persons. 

If income, an annuity, or an estate is transferred to two persons for 
their use or enjoyment during their joint lives, the present values of the 
respective interests of the transferees are computed as follows: 

(1) Determine in accordance with Section 13952.1 what the present 



value of the older transferee's life interest would be if he were the only 
transferee. 

(2) Divide by two the value ascertained pursuant to step ( 1 ). The quo- 
tient will be the present value of the older transferee's interest in the joint 
estate. 

(3) Determine in accordance with SecUon 13952.1 what the present 
value of the younger transferee's life interest would be if he were the only 
transferee. 

(4) Subtract the present value of the elder transferee's single life inter- 
est, as determined pursuant to step ( 1 ). from the present value of the 
younger transferee's single life interest, as determined pursuant to step 
(3). ^ 

(5) Add the remainder determined pursuant to step (4) to one-half of 
the present value of the elder transferee's single life interest determined 
pursuant to step ( 1 ). The sum is the present value of the younger transfer- 
ee's interest in the joint estate. 

The provisions of subdivision (a) may be illustrated by the following 
example: 

EXAMPLE. 

A bequeaths to B and C the annual income from a sum of $ 10,000 for 
their joint lives, the survivor to enjoy the entire income unfil his death, 
with a remainder over to D. At the time of A' s death, B, a male, is 40 years 
of age and C, a female, is 25 years of age. Table A(l) of Secfion 13953 
indicates the life estate factor for a male aged 40 is .78923. The product 
of this factor multiplied by $10,000 is $7,892, the present value of B's 
single life estate. One-half of $7,892, or $3,946, is the present value of 
B's interest in the joint life estate. Table A(2) indicates the life estate fac- 
tor for the life of a female aged 25 is .92375. The product of this factor 
multiplied by $10,000 is $9,238, the present value of C's single life es- 
tate. The difference between B's and C's single life estate, $ 1 ,345, is add- 
ed to one-half of the present value of B's single life estate ($3,946), re- 
suUing in the sum of $5,291, the present value of C's interest in the joint 
and successive life estate. The value of D's remainder is $762 ($10,000 
less the sum of B's and C's joint and successive life interest). 

The above computation may be simplified by combining the last two 
steps, i.e., (4) and (5) of subdivision (a) into one computation in the fol- 
lowing manner. After determining the value of B's interest in a joint life 
estate and the present value of C's single life estate as set forth above 
(pursuant to steps (1), (2) and (3)), subtract the value of B's interest in the 
joint life estate ($3,946) from the value of C's single life estate ($9,238). 
The difference represents C's interest in the joint and successive life es- 
tate ($9,238 - $3,946 = $5,292). 

(b) Joint Lives of Three Persons. 

If income or an estate is transferred to three persons for their use or en- 
joyment until the death of the last to die of the three persons with a re- 
mainder over to a fourth person, the present values of the respective inter- 
ests of the transferees are computed as follows: 

(1) Determine in accordance with Section 13952.1 what the present 
value of the oldest transferee's life interest would be if he were the only 
transferee. 

(2) Divide by 3 the present value ascertained pursuant to step ( 1 ). The 
quotient will be the present value of the oldest life tenant's interest in the 
joint life estate as of the date of the transferor's death. 

(3) Determine in accordance with Section 13952.1 what the present 
value of the second oldest transferee's life interest would be if he were 
the only transferee. 

(4) Subtract the present value of the oldest life tenant's single life es- 
tate, as determined pursuant to step ( 1 ), from the present value of the sec- 
ond oldest life tenant's single life estate, as determined pursuant to step 
(3) and divide by 2 the difference so obtained. Add the quotient to the 
present value of the oldest life tenant's interest in the joint life estate, as 
determined pursuant to step (2). The sum will represent the present value 
of the second oldest life tenant's interest in the joint and survivorship life 
estate as of the date of the transferor" s death. 
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(5) Determine in accordance with Section 13952.1 what the present 
value of the youngest transferee's life interest would be if he were the 
only transferee. 

(6) Subtract the present value of the second oldest life tenant's single 
life estate, as determined pursuant to step (3), from the present value of 
the youngest life tenant's single life estate, as determined pursuant to step 
(5), and add the difference so obtained to the present value of the second 
oldest life tenant's interest in the joint and successive life estate, as deter- 
mined pursuant to step (4). The sum will represent the present value of 
the youngest life tenant's interest in the joint and successive life estate as 
of the date of the transferor's death. 

(7) The present value of the remainder interest in the property is deter- 
mined simply by subtracting the present value of the youngest life ten- 
ant's normal life estate, as determined pursuant to step (5), from the ap- 
praised value of the property. 

The provisions of this subdivision (b) may be illustrated by the follow- 
ing example: 

EXAMPLE. 

A bequeaths to B, a male; C, a male; and D, a female, the annual in- 
come from a sum of $ 100,000 for their joint lives, the survivor to enjoy 
the entire income until his death, with a remainder over to E. At the time 
of A's death the ages of B, C and D are, respectively, 70, 60 and 50. The 
present value of B's single life interest is $41,294 (.41294 x $100,000). 
One-third of this sum, or $13,765, is the present value of B's interest in 
the joint estate. The present value of C's single life interest is $55,052 
(.55052 X $100,000). The difference between this sum and $41,294 (the 
value of B's single life estate) is $13,758. One-half of $13,758, or 
$6,879, is added to $13,765, resulting in a sum of $20,644. the present 
value of C's interest in the joint estate. The present value of D's single 
life interest is $75,476 (.75476 x $100,000). The difference between this 
sum and $55,052 (the value of C's single hfe estate) is $20,424. This lat- 
ter sum is added to $20,644 (the value of C's interest in the joint estate) 
resulting in a sum of $4 1 ,068. the present value of D' s interest in the joint 
estate. The computation may be proven by adding the respective interest 
of the several joint and successive life tenants. The sum should equal the 
value of a single life estate for the youngest life tenant ($13,765 -i- 
$20,644 + $41,068 = $75,477). The sum varies by $1 due to rounding to 
the nearest dollar. The value of E's remainder interest is $24,523 
($100,000 less the sum of B's, C's and D's joint and successive life inter- 
ests). 
NOTE: Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.3. Life Estate, Successive Life Estate and 
Remainder. 

If income or an estate is transferred to one person for his use or enjoy- 
ment during his life and upon death of that life tenant to another person 
for the latter' s use or enjoyment for life, and upon death of the latter life 
tenant the remainder is transferred to a third person, the present values 
of the respective interests of the three persons as of the date of the trans- 
feror' s death are computed as follows: 

(a) Determine in accordance with Section 13952.1 the present value 
of the primary life tenant's life estate. 

(b) Determine in accordance with Section 13952.1 the present value 
of the secondary life tenant's normal life estate as though he or she were 
the only life tenant. 

(c) The present value of the secondary life tenant's successive life es- 
tate in the property as of the date of the transferor's death is determined 
by subtracting the present value of the primary life tenant's life estate, as 
computed pursuant to step (a), from the secondary life tenant's single life 
estate, as computed to step (b). 

(d) The present value or worth of the remainder interest in the property 
is determined simply by subtracting the present value of the secondary 
life tenant's single life estate, as obtained pursuant to step (b). from the 
appraised value of the property. 

The provisions of this regulation may be illustrated by the following 
example: 



EXAMPLE. 

Decedent bequeaths the annual income from $300,000 in trust to A. 
a female, for life. Upon the death of A the annual income is payable to 
B, a male, for life, and upon B's death the remainder payable to C. At the 
date of death, the ages of A and B, respectively, are 66 and 42. Table A( 2) 
of Section 13953 indicates the life estate factor in column 3 for a female 
age 66 is .542 1 1 . The present value of A's life estate, as of the date of de- 
cedent's death, is $162,633 ($300,000 x .5421 1 ). Table A( 1 ) indicates 
the life estate liictor for a male age 42 is .76967. The present value oi' B's 
single life estate as of the date of the decedent's death is $230,901 
($300,000 X .76967). The present value of B's successive life estate as 
of the date of the decedent's death is $68,268 ($230,90 1 - $ 1 62,633 ). The 
present value of C's remainder interest in the property as of the date of 
decedent's death is $69,099 ($300,000 - $230,901 ). 
NOTIi: Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.4. Estates, Income and Annuities for Period of 
Years. 

(a) The present value of an estate in property, the income from which 
is to be paid annually in the unfixed amount for a term of years is com- 
puted as follows: 

(1) Consult Table B of Section 13953, and ascertain therefrom the in- 
come factor for a term of years in column 3 opposite the figure in column 
1 representing the number of years for which the income is to continue. 

(2) Multiply the appraised value of the property by the income factor 
obtained pursuant to step ( 1 ), which will give the present value of the es- 
tate for the term of years as of the date of the transferor's death. 

(3) Present worth of the remainder interest in the property is deter- 
mined simply by subtracting the present value of the estate for the term 
of years, as determined pursuant to step (2), from the appraised value of 
the property. 

The provisions of this subdivision may be illustrated by the following 
example: 

EXAMPLE. 

Decedent bequeaths to A the possession, use and enjoyment of real 
property for seven years. At the end of the seventh year, the property is 
to be transferred to B. At decedent's date of death, A is 60 years of age 
and the real property is appraised at $50,000. By reference to Table B, 
the income factor for a term of years in column 3 opposite seven in col- 
umn 1 , representing the number of years for which the income is to con- 
tinue, is found to be .334943. The present value of A' s estate for the seven 
years is $16,747 ($50,000 x .334943). The present worth of B's remain- 
der interest in the property as of the date of the decedent's death is 
$33,253 ($50,000 - $16,747). 

(b) The formula set forth under subdivision (a) is also used for deter- 
mining the present value of a fixed annual annuity payable for a term cer- 
tain, except that in such case the annuity for a term certain factor in col- 
umn 2 of Table B is substituted for the income factor in step ( 1 ) of the 
formula and the annuity is substituted for the appraised value of the prop- 
erty in step (2) of the formula. The provisions of this subdivision may be 
illustrated by the following example: 

EXAMPLE. 

Decedent bequeaths to A an annuity of $ 1 ,000 a year for seven years. 
Table B of Section 13953 indicates the annuity factor in column 2 oppo- 
site seven years is 5.5824. The present value of the annuity certain as of 
the date of the decedent's death is $5,582 ($1,000 x 5.5824). 

(c) In determining the present value of a fixed annuity for a term cer- 
tain, payable at regular intervals of less than one year, the aggregate 
amount to be paid within a year is first multiplied by the appropriate an- 
nuity factor for a term certain, in column 2 of Table B opposite the num- 
ber of years in column 1 representing the term for which the annuity is 
to be paid, to arrive at the product representing the present value of the 
annuity payable at the end of each year for the term certain. The product 
so obtained is then multiplied by whichever of the following adjustment 
factors is applicable: 

(1) 1.0148, if the annuity is payable semiannually. 
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(2) 1 .0222, if the annuity is payable quarterly. 

(3) 1 .0272, if the annuity is payable monthly. 

The provisions of subdivision (c) may be illustrated by the following 
example: 

EXAMPLE. 

Decedent bequeaths to A an annuity of $ 1 ,000 per annum, payable 
monthly, for a term of seven years. By reference to Table B, the annuity 
factor in column 2 opposite seven years in column 1 is found to be 5.5824. 
The aggregate annual amount, $1,000, is multiplied by the term certain 
annuity factor, 5.5824, and the product is multiplied by the monthly ad- 
justment factor of 1.0272. The present value of A"s annuity, payable 
monthly for a period of seven years, as of the date of the decedent's death 
is $5,734 ($1,000 x 5.5824 x 1.0272). 

(d) If the first payment of a fixed annuity for a term certain is due at 
the beginning of the annual, semiannual, quarterly or monthly payment 
period, the present value of the annuity is determined by multiplying to- 
gether the aggregate amount to be paid within any year, the appropriate 
annuity factor for term certain shown in Table B and whichever of the fol- 
lowing factors is applicable: 

(1) 1.0600, if the annuity is payable annually. 

(2) 1.0448, if the annuity is payable semiannually. 

(3) 1 .0372, if the annuity is payable quarterly. 

(4) 1.0322, if the annuity is payable monthly. 

The provisions of subdivision (d) may be illustrated by the following 
example: 

EXAMPLE. 

Decedent bequeaths to A an annuity of $1,000 per annum, payable 
monthly, for a term of seven years with the proviso that A be entitled to 
the first payment thereof on the date of death. By reference to Table B, 
the annuity factor in column 2 opposite seven years in column 1 is found 
to be 5.5824. The aggregate annual amount, $1,000, is multiplied by the 
term certain annuity factor, 5.5824, and the product is multiplied by the 
monthly adjustment factor of 1.0322. The present value of A's annuity, 
as of the decedent's date of death is $5,762 ($1,000 x 5.5824 x 1.0322). 

Thus, fixed annuities for a term certain, payable at the beginning of the 
annuity period, must be distinguished from both life annuities (see Sec- 
tion 13952.1) and fixed annuities payable at the end of the annuity term. 
NOTE: Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.5. Deferred Bequest. 

(a) Bequest Payable at Death of Person Other Than Transferee. 

If a bequest is payable to a transferee at the death of another person, 
the present value of the bequest as of the date of the transferor's death is 
computed as follows: 

( 1 ) Determine the age of the person at whose death the bequest is pay- 
able as of his birthday nearest the date of the transferor's death. 

(2) Consult Table A(l) or Table A(2), whichever is appropriate, in 
Section 13953, and ascertain therefrom the remainder factor of $1 due at 
the death of a person of the same age as a person at whose death the be- 
quest is payable. 

(3) Multiply the amount of the bequest by the remainder factor deter- 
mined pursuant to step (2). The product will represent the present worth 
of the bequest as of the date of the transferor's death. 

The provisions of subdivision (a) may be illustrated by the following 
example: 

EXAMPLE: Decedent bequeaths to A. to be paid at the death of X, a 
female, property having a value of $60,000 at the decedent's date of 
death. At the decedent' s date of death, X is 70 years of age. By consulting 
Table A(2), the remainder factor in column 4 opposite 70, the number 
representing X's age, is .52460. This remainder factor multiplied by the 
appraised value of the property ($60,000) results in a product of $3 1 ,476, 
the present worth of the bequest to A as of the date of the decedent's 
death. 



(b) Bequest Payable at Specified Time in Future. 
The present value of a particular sum of money payable at a future date 
certain is computed as follows: 

( 1 ) Consult Table B in Section 13953, and ascertain therefrom the re- 
mainder postponed for a term certain factor of $1 payable at the end of 
the time specified. 

(2) Multiply the factor obtained pursuant to step (1) by the amount of 
the sum payable. The product will be the present worth, as of the date of 
the transferor's death, of the sum payable at the end of the specified time. 
The provisions of subdivision (b) may be illustrated by the following ex- 
ample: 

EXAMPLE. 

Decedent bequeaths to A $10,000 to be paid at the end of five years 
from the date of his death. By consulting Table B, the factor for remainder 
postponed for a term certain in column 4 opposite 5 in column 1, repre- 
senting the number of years at the end of which the bequest is to be paid, 
is found to be .747258. The factor multiplied by $ 1 0,000 results in a prod- 
uct of $7,473, the present value of the bequest as of the date of the dece- 
dent's death. 
NOTE: Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.6. Present Value of Annuity Exceeding Value of 
Annuity Fund. 

Where the present value of an annuity actually exceeds the amount of 
the property or fund out of which the annuity is to be paid the present val- 
ue of the annuity is the amount of the property or fund. This regulation 
may be illustrated by the following example: 

EXAMPLE. 

A bequeaths to B, a female, a life annuity of $5,000 per year, payable 
out of a fund totaling $35,000. B is 65 years of age at A's death. Com- 
puted in accordance with 13952-1 3954(b), the present value of an annu- 
ity of $5,000 per year for the life of a female of the age of 65 is $46,503 
($5,000 X 9.3005 = $46,503). Since this exceeds the annuity fund of 
$35,000, the latter figure will represent the present value of B's annuity. 
NOTE: Reference: Section 13952, Revenue and Taxation Code. 

§13952.7. Remainder. 

The present worth of a remainder is obtained by computing the present 
worth of the precedent estate or estates and subtracting the amount there- 
of from the total value of the property involved. The difference will repre- 
sent the present worth of the remainder. 

The present worth of a remainder interest after a life estate may also 
be obtained by multiplying the appraised value of the subject property by 
the remainder factor in Table A( 1 ) or Table A(2), whichever is appropri- 
ate, of Section 13953 opposite the age of the person possessing the prece- 
dent estate. This regulation may be illustrated by the following examples: 

EXAMPLE. 

A bequeaths the annual income from $100,000 to B for life with re- 
mainder over to C. B, a male, atthedmeof A's death is 40 years of age. 
By an application of the method set forth in Section 13952.1 for deter- 
mining the present value of a life estate, B's life interest is found to be 
$78,923. This latter sum subtracted from $ 100,000 results in a difference 
of $21,077, the present value of C's remainder. 

EXAMPLE. 

Using the same facts as set forth in example immediately above, the 
remainder factor for a male 40 years of age (the age of the lifetenant) is 
.2 1 077. The present value of C s remainder interest is $2 1 ,077 ($ 1 00.000 
X .21077). 
NOTE; Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.8. Annuity Contract. 

The value of an annuity contract issued by a company regularly en- 
gaged in the selling of contracts of that character is, ordinarily, the cost 
of the contract. 
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It is lo be nt)ted that an annuity contract is not a life insurance policy. 
Consequently, the exemption mentioned in Section 13723 is not allow- 
able on any payment made under any such contract. 
Nqiiv. Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.9. Joint Life and Survivorship Annuity Contract. 

(a) Survivor Made No Contribution. 

If the survivor made no contribution towards the purchase of the con- 
tract, the value of a joint and survivorship contract issued by a company 
regularly engaged in the selling of contracts of that character is, upon the 
death of the purchaser annuitant, the present value at the purchaser's 
death of the annuity payable to the survivor for the balance of his life. 

(b) Survivor Made Contribution. 

If the survivor made some contribution towards the purchase of the 
contract, the value of a joint and survivorship contract issued by a compa- 
ny regularly engaged in the selling of contracts of that character is, upon 
the death of any one of the annuitants, that portion of the present value, 
at the death of the deceased annuitant, of the annuity payable to the survi- 
vor for the balance of his life which bears the same ratio to the total pres- 
ent value as the contribution made by the deceased annuitant bears lo the 
total contributions of both annuitants. 

NOTFi: As to the taxation of joint life and survivorship annuities, see Section 

13648. 

NOTH: Reference: Section 13952, Revenue and Taxation Code. 

§ 13952.10. Refund Annuity Contract. 

The value of a refund annuity contract at the date of the annuitant's 
death is: 



(a) The full amount payable to the beneficiary, if such amount is pay- 
able in a lump sum. 

(b) The present value at the annuitant's death of the amount payable 
to the beneficiary, if such amount is payable periodically or in the form 
of an annuity. 

NOTH: As to the taxation of refund annuities, see Section 13648.1. 
NOTIi. Reference: Section 13952. Revenue and Taxation Code. 



§13953. Tables. 

(a) Tables A(l ) and A(2) showing the present value of an annuity, a 
life estate and a remainder of $ 1 per year during the life of a person i )!' a 
specified age. based on United States Life Tables: 1 9.^^9-1 96 1 , published 
by the United States Department of Health, Education and Welfare, Pub- 
lic Health Service, with interest at 6 percent per annum compounded an- 
nually. 

CAUTION: The tables immediately following are effecti\ e as to es- 
tates of decedents dying on or after January 1 , 1 975. For decedents dying 
prior to January 1, 1975, but on or after November 10, 1969, refer to 
Tables C and D, contained in Section 1 3953. 1 . For decedents dying prior 
to November 10, 1969, use Actuaries Combined Experience Tables of 
Mortality with interest at 4 percent, showing present value of annuity of 
$1 per year during life of person of specified age, if date of death was on 
or after July 1, 1945. For decedents dying prior to July 1, 1945, use Actu- 
aries Combined Experience Tables of Mortality with interest at 5 percent. 
showing present value of annuity of $ 1 per year during life of person of 
specified age. 
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TABLE A( 1 ) 

Table, single life male, 6 percent, showing the present worth of an annuity, of a life 
interest, and of a remainder interest 



1 


2 


3 
Life 


4 


1 


2 


3 
Life 


4 


Age 


Annuity 


Estate 


Renuunder 


Age 


Annuity 


Estate 


Remainder 





15.6175 


0.93705 


0.06295 


55 


10.2960 


0.61776 


0.38224 


1 


16.0362 


.96217 


.03783 


56 


10.0777 


60466 


.39534 


2 


16.0?;)3 


.96170 


.03830 


57 


9.8552 


59131 


.40869 


3 


16.0089 


.96053 


.03947 


58 


9.6297 


.57778 


.42222 


4 


15.9841 


.95905 


.04095 


59 


9.4028 


.56417 


.43583 


5 


15.9553 


.95732 


.04268 


60 


9.1753 


.55052 


.44948 


6 


15.9233 


.95540 


.04460 


61 


8.9478 


.53687 


.46313 


7 


15.8885 


.95331 


.04669 


62 


8.7202 


.52321 


.47679 


8 


15.8508 


.95105 


.04895 


63 


8.4924 


.50954 


.49046 


9 


15.8101 


.94861 


.05139 


64 


8.2642 


.49585 


.50415 


10 


15.7663 


.94598 


.05402 


65 


8.0353 


.48212 


.51788 


U 


15.7194 


.94316 


.05684 


66 


7.8060 


.46836 


.53164 


12 


15.6698 


.94019 


.05981 


67 


7.5763 


.45458 


.54542 


13 


15.6180 


.93708 


.06292 


68 


7.3462 


.44077 


.55923 


14 


15.5651 


.93391 


.06609 


69 


7.1149 


.42689 


.57311 


15 


15.5115 


.93069 


.06931 


70 


6.8823 


.41294 


.58706 


16 


15.4576 


.92746 


.07254 


71 


6.6481 


.39889 


.60111 


17 


15.4031 


.92419 


.07581 


72 


6.4123 


.38474 


.61526 


18 


15.3481 


.92089 


.07911 


73 


6.1752 


.37051 


.62949 


19 


15.2918 


.91751 


.08249 


74 


5.9373 


.35624 


.64376 


20 


15.2339 


.91403 


.08597 


75 


5.6990 


.34194 


.65806 


21 


15.1744 


.91046 


.08954 


76 


5.4602 


.32761 


.67239 


22 


15.1130 


.90678 


.09328 


77 


5.2211 


.31327 


.68673 


23 


15.0487 


.90292 


.09708 


78 


4.9825 


.29895 


70105 


24 


14.9807 


.89884 


.10116 


79 


4.7469 


.28481 


.71519 


25 


14.9075 


.89445 


.10555 


80 


4.5164 


.27098 


.72902 


26 


14.8287 


.88972 


.11028 


81 


4.2955 


.25773 


.74227 


27 


14.7442 


.88465 


.11535 


82 


4.0879 


.24527 


.75473 


28 


14.6542 


.87925 


.12075 


83 


3.8924 


.23354 


.76646 


29 


14.5588 


.87353 


.12647 


84 


3.7029 


.22217 


.77783 


30 


14.4584 


.86750 


.13250 


85 


3.5117 


.21070 


.78930 


31 


14.3528 


.86117 


.13883 


86 


3.3259 


.19955 


.80045 


32 


14.2418 


.85451 


.14549 


87 


3.1450 


.18820 


.81130 


33 


14.1254 


.84752 


.15248 


88 


2.9703 


.17822 


.82178 


34 


14.0034 


.84020 


.15980 


89 


2.8062 


.16831 


.83169 


35 


13.8758 


.83255 


.16745 


90 


2.6536 


.15922 


.84078 


36 


13.7425 


.82455 


.17545 


91 


2.5162 


.15097 


.84903 


37 


13.6036 


.81622 


.18378 


92 


2.3917 


.14350 


.85650 


38 


13.4591 


.80755 


.19245 


93 


2.2801 


.13681 


.86319 


39 


13.3090 


.79854 


.20146 


94 


2.1802 


.13081 


.86919 


40 


13.1538 


.78923 


.21077 


95 


2.0891 


.12535 


.87465 


41 


12.9934 


.77960 


.22040 


96 


1.9997 


.11998 


.88002 


42 


12.8279 


.76967 


.23033 


97 


1.9145 


.11487 


.88513 


43 


12.6574 


.75944 


.24056 


98 


1.8331 


.10999 


.89001 


44 


12.4819 


.74891 


.25109 


99 


1.7554 


.10532 


.89468 


45 


12.3013 


.73808 


.26192 


100 


1.6812 


.10087 


*(kI«f1\$ 


46 


12.1158 


.72695 


.27305 


101 


1.6101 


.09661 


.90339 


47 


11.9253 


.71552 


.28448 


102 


1.5416 


.09250 


.90750 


48 


11.7308 


.703a5 


.29615 


103 


1.4744 


.08846 


.91154 


49 


11.5330 


.69196 


.30802 


104 


1.4065 


.08439 


.91561 


50 


11.3329 


.67997 


.32003 


105 


1.3334 


08000 


.92000 


51 


11.1308 


.66785 


.33215 


106 


1.2452 


.07471 


.92520 


52 


10.9267 


.65560 


.34440 


107 


1.1196 


.06718 


.93?A2 


53 


10.7200 


.64320 


.35680 


108 


.9043 


.05426 


.94574 


54 


10.5100 


.63060 


.36940 


109 


.4717 


.02830 


.97170 



Page 254 



(4-1-90) 



Title 18 



State Controller 



§ 13953 



TABLE A(2) 

TabJe, single life female, 6 percent, showing the present worth of an annuity, of a life 

interest, and of a remainder interest 



1 


2 


3 
Ufe 


4 


I 


I . 


3 


4 


Age 


Annuity 


Estate 


Remainder 


Age 


Annuity 


Estate 


Renoinder 





15.8972 


0.95383 


0.04617 


55 


11.6432 


0.69859 


0.30141 


1 


16.2284 


.97370 


02630 


56 


11.4353 


.68612 


.31388 


2 


16.2287 


.97372 


.02628 


57 


11.2200 


.67320 


.32680 


3 


16.2180 


97308 


02692 


58 


10.9980 


.65988 


.34012 


4 


16.2029 


.97217 


.02783 


59 


10.7703 


.64622 


.35378 


5 


16.1850 


97110 


02890 


60 


10.5376 


.63226 


.36774 


6 


16.1648 


.LIvKt07 


03011 


61 


10.3005 


.61803 


.38197 


7 


16.1421 


.96853 


03147 


62 


10.0587 


.60352 


.39648 


R 


16.1172 


.96703 


.03297 


63 


9.8118 


.58871 


.41129 


9 


16.0910 


96541 


03459 


64 


9.5592 


.57355 


.42645 


iO 


16.0608 


.96365 


.03635 


65 


9.3005 


.55803 


.44197 


U 


16.0293 


.96176 


.03824 


66 


9.0352 


.54211 


.45789 


12 


15.9958 


.95975 


.04025 


67 


8.7639 


.52583 


.47417 


13 


15.9607 


.95764 


04236 


68 


8.4874 


.50924 


.49076 


14 


15.9239 


.95543 


.04457 


69 


8.2068 


49241 


.50759 


15 


15.8856 


95314 


.04686 


70 


7.9234 


.47540 


.52460 


16 


15.8460 


.95076 


.04924 


71 


7.6371 


.45823 


.54177 


17 


15.8048 


94829 


.05171 


72 


7.3480 


.44088 


.55912 


18 


15.7620 


.94572 


.05428 


73 


7.0568 


.42341 


.57659 


19 


15.7172 


.94303 


.05697 


74 


6.7645 


.40587 


.59413 


20 


15.6701 


94021 


.05979 


75 


6.4721 


.38833 


.61167 


21 


15.6207 


.93724 


.06276 


76 


6.1788 


.37073 


.62927 


22 


15.5687 


.93412 


.06588 


77 


5.8845 


.35307 


.64693 


23 


15.5141 


.93085 


.06915 


78 


5.5910 


.33546 


.66454 


24 


15.4565 


.92739 


.07261 


79 


5.3018 


.31811 


.68189 


25 


15.3959 


92375 


.07625 


80 


5.0195 


.30117 


.69683 


26 


15.3322 


.91993 


.08007 


81 


4.7482 


.28489 


.71511 


27 


15.2652 


.91591 


.08409 


82 


4.4892 


.26935 


.73065 


28 


15.1946 


.91168 


.08832 


83 


4.2398 


.25439 


.74561 


29 


15.1208 


.90725 


09275 


84 


3.9927 


.23956 


.76044 


30 


15.0432 


.90259 


.09741 


85 


3.7401 


.22441 


.77559 


31 


14.9622 


.89773 


10227 


86 


3.5016 


.21010 


.78990 


32 


14.8775 


.89265 


.10735 


87 


3.2790 


.19674 


.80326 


33 


14.7888 


.88733 


.11267 


88 


3.0719 


.18431 


.81569 


34 


14.6960 


.88176 


.11824 


89 


2.8808 


.17285 


.82715 


35 


14.5989 


.87593 


.12407 


90 


2.7068 


.16241 


.83759 


36 


14.4975 


.86985 


.13019 


91 


2.5502 


.15301 


.84699 


37 


14.3915 


.86349 


.13651 


92 


2.4116 


.14470 


.aV(30 


38 


14.2811 


.85687 


.14313 


93 


2.2901 


.13741 


86259 


39 


14.1663 


A^CMA 


15002 


94 


2.1839 


.13103 


.86897 


40 


14.0468 


.84281 


.15719 


95 


2.0891 


.12535 


.87465 


41 


13.9227 


.83536 


.16464 


96 


1.9997 


.11998 


.88002 


42 


13.7940 


82764 


17236 


97 


1.9145 


.11487 


.88513 


43 


13.6604 


81962 


.18038 


98 


1.8331 


.10999 


.89001 


44 


13.5219 


.81131 


.18869 


99 


1.7554 


.10532 


.89468 


45 


13.3781 


.80269 


.19731 


100 


1.6812 


.10087 


.89913 


46 


13.2290 


79374 


.20626 


101 


1.6101 


.09661 


.90339 


47 


13.0746 


.78448 


.21552 


102 


1.5416 


.09250 


.90750 


48 


12.9147 


.77488 


.22512 


103 


1.4744 


.08846 


.91154 


49 


12.7496 


76498 


.23502 


104 


1.4065 


.08439 


.91561 


50 


12.5793 


.75476 


.24524 


105 


1.3334 


.08000 


.92000 


51 


12.4039 


.74423 


.25577 


106 


1.2452 


.07471 


.92529 


52 


12.2232 


.73339 


.26661 


107 


11196 


.06718 


.93282 


53 


12.0367 


72220 


.27780 


108 


.9043 


.05426 


.94574 


54 


11.8436 


.71062 


.28938 


109 


.4717 


.02830 


.97170 
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(b) Table B showing the present value of an annuity for a term certain, 
income for a term certain and of a remainder interest postponed for a term 
certain, based on United States Life Tables: 1 959- 1 96 1 . published by the 



United Stale Department of Health. Education and Welfare. Public 
Health Service, with interest at 6 percent per annum. 

(Effective as to decedents dying on or after January 1. 1975.) 



TABLE B 



Table showing the present worth at 6 percent of an annuity for a term certain, of an 
income interest for a term certain, and of a remainder interest postponed for a term 

certain 



I 


2 


3 


4 


1 


2 


3 


4 


Number 




Term 




Number 




Term 




of Yean 


Annuity 


Certain 


Remainder 


of Years 


Annuity 


Certain 


Remainder 


I 


0.9434 


.056604 


.943396 


31 


13.9291 


.835745 


164255 


2 


1.8334 


110004 


.889996 


32 


14.0840 


.845043 


.154957 


3 


2.6730 


160381 


.839619 


33 


14.2302 


.853814 


.146186 


4 


3.4651 


.207906 


.792094 


34 


14.3681 


.862088 


137912 


5 


4.2124 


.252742 


.747258 


35 


14.4982 


.869895 


.130105 


6 


4.9173 


295039 


.704961 


36 


14.6210 


877259 


.122741 


7 


5.5824 


.334943 


.665057 


37 


14.7368 


.884207 


115793 


8 


6.2098 


.372588 


.627412 


38 


14.8460 


.890761 


.109239 


9 


6.8017 


.408102 


.591898 


39 


14.9491 


.896944 


.103056 


10 


7.3601 


.441605 


.558395 


40 


15.0463 


.902778 


097222 


li 


7.8869 


.473212 


.526788 


41 


15.1380 


.908281 


.091719 


12 


8.3838 


.503031 


.496969 


42 


15.2245 


.913473 


.086527 


13 


8.8527 


.531161 


468839 


43 


15.3062 


.918370 


.081630 


14 


9.2950 


.557699 


442301 


44 


15.3832 


.922991 


.077009 


15 


9.7122 


.582735 


.417265 


45 


15.4558 


.927350 


.072650 


16 


10.1059 


.606354 


.393646 


46 


15.5244 


.931462 


.068538 


17 


10.4773 


.628636 


.371364 


47 


15.5890 


.935342 


064658 


18 


10.8276 


.649656 


.350344 


48 


15.6500 


.939002 


.060998 


19 


11.1581 


.669487 


.330513 


49 


15.7076 


.942454 


.057546 


20 


11.4699 


.688195 


.311805 


50 


15.7619 


.945712 


.054288 


21 


11.7641 


.705845 


.294155 


51 


15.8131 


.948785 


.051215 


22 


12.0416 


.722495 


.277505 


52 


15.8614 


.951684 


.048316 


23 


12.3034 


.738203 


.261797 


53 


15.9070 


.954418 


.045582 


24 


12.5504 


.753021 


.246979 


54 


15.9500 




.043001 


25 


12.7834 


.767001 


.232999 


55 


15.9905 


.959433 


.040567 


26 


13.0032 


.780190 


.219810 


56 


16.0288 


.961729 


.038271 


27 


13.2105 


.792632 


.207368 


57 


16.0649 


.963895 


.036105 


28 


13.4062 


.804370 


.195630 


58 


16.0990 


.965939 


.034061 


29 


13.5907 


.815443 


.184557 


59 


16.1311 


.967867 


.032133 


30 


13.7648 


.825890 


.174110 


60 


16.1614 


QAiQAm? 


.030314 



(c) Adjustment Factors for Annuities Payable at Regular Intervals of 
Less Than One Year. 

If a life annuity or an annuity certain is payable at the end of semiannu- 
al, quarterly, monthly or weekly periods, the following adjustment fac- 
tors should be used: 

Semiannual 1 .0148 

Quarterly 1.0222 

Monthly 1.0272 

Weekly 1.0291 

If an annuity for a term certain is payable at the beginning of the annual 
or other payment period, the following adjustment factor should be used: 

Annual .^. . ." 1.0600 

Semiannual 1.0448 

Quarterly 1.0372 

Monthly 1.0322 

Weekly 1.0303 

However, a provision that the income from property is to be paid in 
semiannual, quarterly, bimonthly, monthly or weekly installments does 
not affect the value to be assigned to the life interest. 
NOTE; Reference: Section 13953, Revenue and Taxation Code. 



§ 13953.1. Decedents with Date of Death on or After 

November 10, 1969 and Before January 1, 1975. 

(a) The tables set forth in this regulation are used to determine the val- 
ue of a future, contingent or limited estate, income or interest in property 
in the case of a decedent with a date of death on or after November 10, 
1969 and before January 1, 1975. 

The value of a future, contingent or limited estate, income or interest 
in property is generally the present value or worth of such estate, income 
or interest at the date of death. In this connection, during the period com- 
mencing November 10, 1969 and ending December 31, 1974, inclusive, 
the Inheritance Tax Law specifically provided that such value or worth 
is to be determined in accordance with the standards of mortality and val- 
ues set forth in the United States Life Tables and Actuarial Tables 
1939-1941, Table 38, published by the Bureau of the Census of the 
United States Department of Commerce, and the rate of interest used in 
computing the present value of the estate, income or interest is 3 1/2 per- 
cent per annum compounded annually. The law further provided that in 
determining the present value or worth as of the date of the transferor's 
death of a future, contingent or limited estate, income or interest, other 
than an annuity in a fixed amount, the yearly income, or the annual value 
of the use or income, of the estate, income or interest, was considered 
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equivalent to 3 1/2 percent of the appraised value of the property upon 
which the estate, income or interest was based. 

A single life annuity table of 3 1/2 percent showing the present value 
or worth of an annuity, a life estate and a remainder interest of $1 due at 
the end of each year during the life of a person of a specified age and of 
$ 1 due at the death of a person of a specified age respectively, is set forth 
below as Table C. The present value or worth at 3 1/2 percent of an annu- 
ity for a term certain, and income interest for a term certain, and a remain- 
der interest postponed for a term certain is set forth below as Table D. 

The tables below are to be applied in the same manner as illustrated 
in Sections 1 3952. 1 through Section 13952.7, above, substituting the 
factors shown in Table C for the factors from Tables A( 1 ) and A(2), and 
the factors shown in Table D for the factors from Table B in the illustra- 
tions. Note that in the case of decedents with a date of death prior to Janu- 



ary 1, 1975, there is no distinction between male and female in valuing 
an interest measured by the life of a person, or in valuing the remainder 
interest following a preceding estate measured by the life of one or more 
persons. Table C applies to male and female alike. Note also that in cases 
of annuities payable at regular intervals of less than one year, the adjust- 
ment factors differ from those which apply in cases of decedents h ith 
dates of death on or after January 1 , 1 975. 

United States Life Tables and Actuarial Tables 1939-1941 , Table 38, 
published by the Bureau of the Census of the United States Department 
of Commerce with interest at 3 1/2 percent per annum compounded an- 
nually, showing the present value of an annuity, a life estate and remain- 
der interest of $1 per year during the life of a person of a specilled age. 

(Effective as to estates of decedents dying on or after November 10, 



1969, and before January 1, 1975.) 
TABLE C 
Table, single life, 3'4 percent, showing the present worth of an annuity, of a life 
interest, and of a remainder interest 



1 


2 


3 


A 


I 


2 


3 
life 


4 


Age 


Annuity 


Estate 


Remattuler 


Age 


Annuity 


Estate Reruinder 





23.9685 


.83890 


.16110 










1 


24.9035 


.87162 


.12838 


51 


14.5101 


.50785 


.49215 


2 


24.8920 


.87122 


.12878 


52 


14.1678 


.49587 


.50413 


3 


24.8246 


.86886 


.13114 


53 


13.8221 


.48377 


.51623 


4 


24.7378 


.86582 


.13418 


54 


13.4734 


.47157 


.52843 


5 


24.6392 


.86237 


.13763 


55 


13.1218 


.45926 


.54074 


6 


24.5326 


.85864 


.14136 


56 


12.7679 


.44688 


.55312 


7 


24.4188 


.85466 


.14534 


57 


12.4120 


.43442 


.56558 


8 


24.2982 


.85044 


.14956 


58 


12.0546 


.42191 


.57809 


9 


24.1713 


.84600 


.15400 


59 


116960 


.40936 


.59064 


10 


24.0387 


.84135 


.15865 


60 


11.3369 


.39679 


.60321 


11 


23.9008 


.83653 


.16347 


61 


10.9776 


38422 


.61578 


12 


23.7600 


.83160 


.16840 


62 


10.6186 


.37165 


.62835 


13 


23.6161 


.82656 


.17344 


63 


10.2604 


.35911 


.64089 


14 


23.4693 


.82143 


,17857 


64 


9.9036 


.34663 


.65337 


15 


23.3194 


.81618 


.18382 


65 


9.5486 


33420 


66580 


16 


23.1665 


81083 


.18917 


66 


9.1960 


.32186 


.67814 


17 


23.0103 


.80536 


.19464 


67 


8.8464 


.30962 


.69038 


18 


22.8511 


.79979 


.20021 


68 


8.5001 


.29750 


.70250 


19 


22.6870 


.79404 


.20596 


69 


8.1578 


28552 


71448 


20 


22.5179 


.78813 


.21187 


70 


7.8200 


.27370 


.72630 


21 


22.3438 


.78203 


.21797 


71 


7.4871 


.26205 


.73795 


22 


22.1646 


.77576 


.22424 


72 


7.1597 


.25059 


.74941 


23 


21.9801 


.76930 


.23070 


73 


6.8382 


23934 


.76066 


24 


21.7902 


76266 


.23734 


74 


6.5231 


.22831 


.77169 


25 


21.5950 


75582 


.24418 


75 


6.2148 


21752 


.78248 


26 


21.3942 


.74880 


.25120 


76 


5.9137 


.20698 


.79302 


27 


21.1878 


.74157 


.25843 


77 


5.6201 


.19670 


.80330 


28 


20.9759 


.73416 


.26584 


78 


5.3345 


.18671 


.81329 


29 


20.7581 


.72653 


.27347 


79 


5.0572 


.17700 


.82300 


30 


20.5345 


.71871 


.28129 


80 


4.7884 


.16759 


83241 


31 


20.3052 


.71068 


.28932 


81 


4.5283 


.15849 


.84151 


32 


20.0699 


.70245 


.29755 


82 


4 2771 


14970 


.85030 


33 


19.8288 


69401 


.30599 


83 


4.0351 


.14123 


.85877 


34 


195816 


.68536 


.31464 


84 


3.8023 


.13308 


.86692 


35 


19.3285 


.67650 


.32350 


85 


3.5789 


12526 


.87474 


36 


19.0695 


.66743 


.33257 


86 


3.3648 


.11777 


.88223 


37 


18.8044 


.65815 


.34185 


87 


3.1601 


11060 


.88940 


38 


18.5334 


.64867 


.35133 


88 


2.9648 


.10377 


.89623 


39 


18.2566 


.63898 


.36102 


89 


2.7788 


.09726 


.90274 


40 


17.9738 


.62908 


.37092 


90 


2.6019 


.09107 


.90893 


41 


17.6853 


.61899 


.38101 


91 


2.4342 


.08520 


.91480 


42 


17.3911 


.60869 


39131 


92 


2.2754 


.07964 


.92036 


43 


17.0913 


.59820 


.40180 


93 


2.1254 


.07439 


.92561 


44 


16.7860 


.58751 


.41249 


94 


1.9839 


.06944 


93056 


45 


16.4754 


.57664 


.42336 


95 
96 


1.8507 
1.7256 


06477 
.06040 


93523 


46 


16.1596 


.56559 


43441 


93960 


47 


15.8388 


.55436 


.44564 


97 


1.6082 


.05629 


94371 


48 


15.5133 


.54297 


.45703 


98 


1.4982 


.05244 


.94756 


49 


15.1831 


.53141 


.46859 


99 


1.3949 


04882 


.95118 


50 


14.8486 


♦ .51970 


48030 


100 


1.2973 


04541 


9.%459 










101 


1.2033 


.04212 


957HH 










102 


1.1078 


.03877 


.96123 










103 


.9973 


.03491 


.96509 










104 


.8318 


.02911 


970H9 










105 


.4831 


.01691 


9H309 
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(b) United Slates Life Tables and Actuarial Tables 1939-1941 , Table 
38, published by the Bureau of the Census of the United States Depart- 
ment of Commerce with interest at 3 1/2 percent per annum showing 
present value of an annuity for a term certain, income for a term certain 



and of a remainder interest postponed for a term certain. 

(Effective as to estates of decedents dying on or after November 10, 
1969, and before January 1, 1975.) 



• 



TABLE D 

Table showing the present worth at 3^4 percent of an mwtnty for a trrm cortjin, of 
an income interest for a term certain, and of a remainder interest postponed for a 

term certain. 



1 2 

Number 
of Yean 



Annuity 



3 4 1 

Term Number 

Certain Remainder of Years 



Annuity 



3 

Term 

Oridin 



Remainder 



1 


0.9662 


.033816 


.966184 


16 


12.0941 


.423294 


576706 


2 


18997 


.066489 


.933511 


17 


126513 


.442796 


557204 


3 


2.8016 


.098057 


.901943 


18 


13.1897 


.461639 


538361 


4 


3.6731 


128558 


.871442 


19 


13.7098 


.479844 


520156 


5 


4.5151 


158027 


.841973 


20 


14.2124 


497434 


502566 


6 


5.3286 


.186499 


.813501 


21 


14 6980 


.514429 


485571 


7 


6.1145 


.214009 


.785991 


22 


15.1671 


.530849 


469151 


8 


6.8740 


.240588 


.759412 


23 


15.6204 


546714 


453286 


9 


7.6077 


.266269 


.733731 


24 


16.0584 


562043 


437957 


10 


83166 


.291081 


.708919 


25 


16.4815 


.576853 


423147 


11 


9.0016 


315054 


.684946 


26 


16.8904 


.591162 


408838 


12 


9.6633 


.338217 


.661783 


27 


172854 


.604988 


395012 


13 


10.3027 


360596 


.639404 


28 


176670 


.618346 


381654 


14 


10.9205 


382218 


617782 


29 


180358 


.631252 


36874H 


15 


11.5174 


.403109 


596891 


30 


18.3920 


.643722 


356278 



(c) Adjustment Factors for Annuities Payable at Regular Intervals of 

Less Than One Year. If a life annuity or an annuity certain is payable at 

the end of semiannual, quarterly, bimonthly, monthly or weekly periods, 

the following adjustment factors should be used: 

Semiannual 1 .0087 

Quarterly 1.0130 

Bimonthly 1.0145 

Monthly 1 .0159 

Weekly 1.0171 

If an annuity for a term certain is payable at the beginning of the annual 

or other payment period, the following adjustment factors should be 

used: 

Annual 1.0350 

Semiannual 1 .0262 

Quarterly 1.0218 

Bimonthly 1.0203 

Monthly 1 .0189 

Weekly 1.0177 

However, a provision that the income from property is to be paid in 

semiannual, quarterly, bimonthly, monthly or weekly installments does 

not affect the value to be assigned to the life interest. 

NOTE: Reference: Section 13953, Revenue and Taxation Code. 

§ 13956. Contingent Encumbrances and Contingencies. 

(a) In the valuation of any property in which a transferee is given a 
present right of enjoyment or possession, no allowance will be made on 
account of any contingent incumbrance on the property, nor on account 
of any contingency upon the happening of which the transferee's interest 
might, in whole or in part, be abridged, defeated, or diminished. If, how- 
ever, the incumbrance or contingency should become effective after the 
transferee has become possessed, or has entered upon the enjoyment, of 
the property, and an inheritance tax has been paid, a refund of tax may 
be secured by the person who paid the tax. 



(b) Under proper circumstances, any tax due in respect to the transfer 
of any property covered by this regulation may be the subject of a com- 
promise, see Revenue and Taxation Code Sections 14191 and 14192. 
NOTE: Reference: Section 13956, Revenue and Taxation Code. 

§13957. Open-Space Land. 

In determining fair market value of open-space land qualified under 
Revenue and Taxation Code Section 421 (Land Conservation Act), rec- 
ognition shall be given to the existence of an enforceable restriction un- 
der Revenue and Taxation Code Section 422 as one of the factors to be 
taken into account. 

Chapter 1453, Statutes of 1970, provides a temporary statutory excep- 
tion to fair market value in the case of such land, applicable where the 
decedent died on or after September 19, 1970 and prior to January 1, 
1975, at the option of the personal representative of the estate or transfer- 
ee of the land provided there are less than five sales of land qualifying as 
comparable. In that event any such land which is subject to inheritance 
tax shall be valued by the inheritance tax appraiser for inheritance tax 
purposes by the identical methods required by Revenue and Taxation 
Code Sections 423 and 423.5 when County Assessors are valuing open- 
space land for property tax purposes. 
NOTE: Reference: Section 13957, Revenue and Taxation Code. 

Article 6.1. Deductions 

§ 13982. Apportionment of Deductions — In General. 

If a decedent leaves property to two or more persons, the deductions 
specified in the Inheritance Tax Law will ordinarily be prorated against 
the market value of the property to which each such person is entitled, 
according to the rafio between such value and the market value of all 
property in the decedent' s estate. However, if for any reason the property 
left to a particular transferee is not chargeable with the payment of the 
items for which deductions are permissible, no portion of the deductions 
may be allowed against such property. 
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NOTi;; Reference: Section 13982, Revenue and Taxation Code. 

§13982.1. Nonresident Decedent. 

Where a nonresident decedent leaves assets in California, the transfer 
of which is taxable under the Inheritance Tax Law, no deduction is al- 
lowed for debts, expenses of administration, or funeral expenses incurred 
at the place of residence, if the decedent has no creditors in California and 
his assets at his place of residence are sufficient for the payment of such 
debts and expenses. If, however, the assets at the decedent's place of resi- 
dence are insufficient for the payment of the debts and expenses there in- 
curred, such portion of such debts and expenses as is necessarily paid 
from the California assets is allowable. 
NOTE: Reference: Section 13982, Revenue and Taxation Code. 

§13983. Unsecured Obligation. 

If paid by the decedent's estate or the transferee of the property, the 
unpaid amount of any bona fide, allowable, and legally enforceable unse- 
cured debt of a decedent existing at the time of his death, together with 
any interest thereon which had accrued at the time of death, may be de- 
ducted from tlie market value of property transferred by the decedent. 

Any tax which is not deductible under Revenue and Taxation Code 
Section 13987, relating to state, county, and municipal taxes which are 
a lien against property included in any transfer subject to the Inheritance 
Tax Law, but which was a personal obligation of the decedent at the date 
of his death and is paid by the decedent" s estate may be deducted as a debt 
of the decedent under Revenue and Taxation Code Section 13983. 
NOTE: Reference: Section 13983, Revenue and Taxation Code. 

§13983.1. Secured Obligation. 

(a) In General. 

If paid by the decedent's estate or the transferee of the property, the 
unpaid amount of any bona fide, allowable, and legally enforceable debt 
of a decedent existing at the time of his death, together with any accrued 
interest thereon at the time of death, which is secured by a mortgage or 
other lien on any property included in any transfer subject to the Inheri- 
tance Tax Law made by the decedent, may be deducted from the market 
value of the property. A like deduction is permissible for any such obliga- 
tion not paid by the decedent' s estate or the transferee, where the property 
affected by the mortgage or other lien is distributed to the transferee sub- 
ject to the mortgage or other lien. A debt of the decedent which is secured 
by a mortgage or other lien on property situated outside the State of Cali- 
fornia or on any other property which is not subject to the Inheritance Tax 
Law is not deductible. Also, a secured obligation which is paid out of 
mortgage insurance is not deductible. 

(b) Decedent Not Personally Liable. 

If the decedent was not personally liable at the time of his death for a 
debt secured by a mortgage or other lien on property transferred by him, 
no deduction will be allowed for any payment of the debt by the estate 
or the transferee. However, if the particular property is distributed to the 
transferee subject to the mortgage or other lien, the unpaid amount of the 
debt at the date of the decedent's death, together with interest accrued 
thereon at that time, may be deducted from the market value of the prop- 
erty. 
NOTE; Reference: Section 13983, Revenue and Taxation Code. 

§ 13983.2. Joint and Several Obligation. 

Ordinarily, only one-half of the amount of the unpaid portion of ajoint 
and several obligation of the decedent and another person is allowable as 
a deduction in the decedent's estate, where the decedent and such other 
person received equal benefits from the consideration received for the 
obligation. 

If in fact the decedent was the principal obligor of a joint and several 
obligation entered into between himself and another, the latter being a 
mere surety on the obligation, the entire amount of the unpaid portion of 
the obligation is allowable as a deduction. On the other hand, if the dece- 
dent was the surety and the other person the principal obligor, no part of 
the obligation is ordinarily allowable. 
NOTE: Reference: Section 13983, Revenue and Taxation Code. 



§13983.3. Contingent Obligation. 

A contingent obligation of a decedent is not allowable as a deduction 
until the contingency occurs. 
NOTE: Reference: Section 13983, Revenue and Taxation Code. 

§ 13983.4. Outlawed Obligation. 

An obligation of a decedent on which the statute of limitations had run 
on or prior to the date of the death of the decedent is not allowable as a 
deduction. 
NOTE: Reference: Section 13983, Revenue and Taxation Code. 

§ 13986. Expenses of Funeral and Last Illness. 

(a) In General. Except as otherwise indicated in this regulation, funeral 
and last illness expenses of a decedent are allowable as deductions from 
the market value of property transferred by the decedent, if: 

(1) The expenses were obligations of the decedent or his estate; and 

(2) They were paid by the estate or the transferee of the property after 
the decedent's death. 

(b) Last Illness Expenses Paid Prior to Death. If last illness expenses 
were paid prior to decedent's death out of a survivor's property and there 
is a probate estate, such expenses are deductible lYom the probate estate 
if a claim therefor is filed, allowed, and approved in the estate; otherwise 
they are not deductible. 

If last illness expenses were paid prior to decedent's death out of a 
transferee's property, and there is no probate estate, they are deductible 
from transfers to that person. 

(c) Funeral Expenses. Funeral expenses include any reasonable ex- 
pense incurred in keeping with decedent's standard of living for any of 
the following: 

(1) Burial. 

(2) A burial plot, either for the decedent alone or for the decedent and 
members of his family. 

(3) A tombstone, monument or other memorial. 

(4) Perpetual care of the burial plot. 

Funeral expenses paid out of insurance proceeds or from social securi- 
ty benefits which proceeds or benefits are not payable to or included in 
the estate are not deductible, see Section 13981. 

NOTE: As to the deduction of funeral and last illness expenses of a deceased wife, 

see Revenue and Taxation Code Section 13986. 

NOTE: Reference: Section 13986, Revenue and Taxation Code. 

§ 13987. State and Local Taxes and Assessments — In 
General. 

Except as otherwise indicated in this regulafion and Section 13987.1, 
any tax or assessment levied by the State of California, or by any county, 
city and county, city, or district thereof, is allowable as a deduction from 
the market value of the property, if it was a lien at the date of decedent's 
death against property included in any transfer subject to the Inheritance 
Tax Law made by the decedent. 

Interest on such a tax which accrued prior to the date of death is also 
deductible, but interest which accrues on or after the date of death is not 
deductible. 

A tax on property situated outside the State of California or on any oth- 
er property which is not subject to the Inheritance Tax Law is not deduct- 
ible. 

NOTE: As to the deduction of atax which is not a lien at the date of decedent's death 
against property included in any transfer subject to the Inheritance Tax Law. see 
Section 13983. 
NOTE: Reference: Section 13987. Revenue and Taxation Code. 

§ 1 3987.1 . California Inheritance Tax. 

The amount of the California inheritance tax paid or payable by any 
transferee of property is not allowable as a deduction. However, if the de- 
cedent was a recipient of property left by a predeceased person, and had 
failed to pay any California inheritance tax on the transfer prior to his 
death, the amount of the tax which was a lien on the property at the date 
of his death, together with any interest then accrued thereon, may be al- 
lowed as a deduction. 
NOTE: Reference: Section 13987, Revenue and Taxation Code. 
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§13987.2. Gift Taxes. 

(a) In General. In those cases where a decedent made a lifetime gift be- 
fore January 1, 1977 which is also subject to inheritance tax. a gift tax 
credit is allowable against the inheritance tax on the lifetime gift (see 
Revenue and Taxation Code Sections 14071-14077). The gift tax credit 
is allowable regardless of whether the gift tax is paid before or after the 
death of the donor. Gift tax paid after the donor's death for which no gift 
tax credit is allowed against the inheritance lax is treated as a debt of the 
decedent and allowed as a deduction for inheritance tax purposes. 

(b) California Gift Tax. If a California gift tax is paid after the donor's 
death for which a gift tax credit is allowed, the amount of gift tax paid is 
not allowable as an inheritance tax deduction to the extent that the gift tax 
credit is allowed (see Section 1407 1). The full amount of the gift tax paid 
after death is allowed as an inheritance tax deduction if the lifetime trans- 
fer for which the gift tax is due is not also subject to inheritance tax and 
the gift tax is paid from assets of the decedent's estate. In any case, penal- 
ty and interest which had accrued as of the date of death is allowed as a 
deduction if it is paid after death from assets of the decedent's estate. 

(c) Federal Gift Tax. If a federal gift tax is paid after the donor's death 
for which a gift tax credit is allowed against the federal estate tax, the 
amount of gift tax paid is not allowable as an inheritance tax deduction 
to the extent the gift tax credit is allowed. The full amount of the federal 
gift tax paid after the death of the donor is allowed as an inheritance tax 
deduction if the gift for which the gift tax is due is not also subject to fed- 
eral estate tax and the gift tax is paid from assets of the decedent's estate. 
In any case, penalty and interest which had accrued as of the date of death 
is allowed as a deduction if it is paid after death from assets of the dece- 
dent's estate. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 13987. Revenue and Taxation Code. 

History 
1. Amendment of subsection (a) filed 7-2-81: effective thirtieth day thereafter 
(Register 81, No. 27). 

§ 13988. Compensation of Executor Provided by Will. 

If a decedent by will has provided for the compensation of the executor 
of his will, and the executor does not waive or renounce his claim thereto 
by a written instrument filed in court, no deduction for the statutory com- 
mission under Section 901 of the Probate Court is allowable as an ex- 
pense of administration. It is to be noted, however, that in such case only 
that portion of the compensation left by will which exceeds the statutory 
commission is subject to taxation under the Inheritance Tax Law (see 
Section 13603 and Revenue and Taxation Code Section 13603). 
NOTE: Reference: Section 13988, Revenue and Taxation Code. 

§ 1 3988.1 . Executor or Administrator Who Acts as His 
Own Attorney. 

Deduction of executor's commissions and attorney's fees actually 
paid or to be paid from funds of the estate up to the amount allowed by 
statute on the principal of the decedent's estate shall be allowed in cases 
where the executor or administrator acts as his own attorney or employs 
a law firm of which he is a member, subject to the provisions of Revenue 
and Taxation Code Section 1 398 1 , limiting deductions to items which ac- 
tually reduce the amount of the inheritance or transfer. 
NOTE: Reference: Section 13988, Revenue and Taxation Code. 

§ 13988.2. Statutory Commissions and Fees on 
Community Property. 

In regard to community property the ordinary commissions and fees 
allowed the executor or administrator and the attorney for the executor 
or administrator under Sections 901 and 910 of the Probate Code are 
computed on the amount subject to administration. 
NOTE: Reference: Section 13988, Revenue and Taxation Code. 

§ 13988.3. Nondeductible Statutory Commissions and 
Fees. 

The amounts deductible for ordinary commissions allowed the execu- 
tor or administrator under Section 901 of the Probate Code and for ordi- 
nary fees allowed the attorney for the executor or administrator under 



Section 910 of that Code are the commissions in effect pursuant to Sec- 
tion 901 at the date of the decedent's death. Accordingly, if decedent died 
prior to September 7. 1953, the increased commissions allowed by the 
amendment to Section 901 effective on that date are not deductible. 

Statutory commissions and fees allowed an executor or administrator 
and the attorney for the executor or administrator based on income of the 
estate during administration are not deductible. 
NOTE: Reference: Section 13988. Revenue and Taxation Code. 

§ 1 3988.4. Losses on Sale of Property. 

A deduction is allowable for losses suffered when the net proceeds 
realized from the sale of decedent's property is less than the appraised 
value of the property provided the sale was directed by the decedent's 
will, the sale was necessary in order to raise funds to pay taxes, debts, or 
costs of administration, or the property was taken in a condemnation pro- 
ceeding. 

The amount of the deduction is the difference between the appraised 
value of the property and the net amount realized on the sale. In determin- 
ing the net amount realized, the expenses of sale, such as escrow charges, 
real estate agent's commissions, attorney's fees, and costs of proceed- 
ings, are deducted from the sale price. 

If the net amount realized is greater than the appraised value, no deduc- 
tion of any kind relating to the sale is allowable. In such a situation the 
costs of sale are not deductible. 
NOTE: Reference: Section 13988, Revenue and Taxation Code. 

§ 13988.5. Miscellaneous Deductible Expenses of 
Administration. 

Included among ordinary expenses of administration and thus allow- 
able as deductions against the market value of property transferred by de- 
cedent are the following: 

(a) The cost of the executor's or administrator's bond for every year 
it remains in force. The maximum for this item is $10 for a bond in the 
amount of $2,000 or less, and one-half of 1 percent of the amount of any 
bond in excess of $2,000. 

(b) The usual and necessary probate court costs. 

(c) The fee and actual and necessary expenses of the inheritance tax 
referee under Section 609 of the Probate Code. 

NOTE: Reference: Section 13988, Revenue and Taxation Code. 

§ 13988.6. Nondeductible Expenses of Administration. 

Except to the extent permitted by Revenue and Taxation Code Section 
13988.1, extraordinary expenses of administration are not allowable as 
deductions. Included among such nondeductible expenses are the fol- 
lowing: 

(a) Expenses, including attorney's fees and costs of proceedings, in- 
curred in connection with contests or litigated claims against the estate 
or in connection with will contests. 

(b) Expenses, excluding attorney's, executor's, administrator's, and 
accountant's fees, for prosecuting objections to the report of the inheri- 
tance tax referee. 

(c) Expenses of sale of property, such as escrow charges, real estate 
agent's commissions, attorney's fees, and costs of proceedings. Howev- 
er, such expenses are subtracted from the sales price to determine the net 
proceeds of sale when the sale is directed by the decedent' s will, the sale 
is necessary to raise funds to pay taxes, debts, or costs of administration, 
or the property is taken in a condemnation proceeding (see Section 
13988.4). 

(d) Referee's fees on reappraisals for sale purposes. 

(e) Expenses during administration for costs of maintenance, fire in- 
surance costs, gardener or caretaker's salary, or repairs and additions to 
the property. 

(f) Expenses relative to carrying on decedent's business pursuant to 
court order. 

(g) Travel expenses of the executor or administrator or his attorney, 
except travel expenses of executor (one-way only) in coming to Califor- 
nia to qualify. 
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(h) Extraordinary attorney's fees for services in connection with litiga- 
tion or conferences in resisting a federal income tax deficiency claim. 

(i ) Extraordinary attorney's fees except to the extent such fees are de- 
ductible under Revenue and Taxation Code Section 1 3988. 1 for tax wovk 
or joint tenancy. 

(j) Extraordinary executor's or administrator's fees except to the ex- 
tent such fees are deductible under Revenue and Taxation Code Section 
13988.1 for tax work. 
NOTi;: Reference: Section 13988, Revenue and Taxation Code. 

Article 7. Previously Taxed Property Credit 



§ 14051. Previously Taxed Property Credit — In General. 

A credit for inheritance tax paid in the estate of a prior decedent is al- 
lowed where the present decedent was a Class A transferee (see Revenue 
and Taxation Code Section 13307) in respect to the prior decedent, and 
the present transferee is a Class A transferee in respect to the present de- 
cedent, if the date of death of the second decedent is not more than five 
years after the date of death of the first decedent. 

The previously taxed property credit is a credit against and deducted 
from the Class A transferee's tax. The amount of the credit is limited to 
the proportion of the maximum credit available which the clear market 
value of the property transferred to a Class A transferee in the present es- 
tate bears to the total clear market value of the present decedent's taxable 
estate. The amount of tax paid by the present decedent in the prior estate 
is the maximum amount of credit. 

If an additional tax under Revenue and Taxation Code Section 13441 
or 13442 is due in either the first or second estate, the previously taxed 
property credit is not allowable. 
NOTH: Reference: Section 14051, Revenue and Taxation Code. 

§ 1 4051 .1 . Computation. 

(a) No tracing of the property is required to establish the allowance of 
the previously taxed property credit. The only factor which needs to be 
ascertained is the amount of tax paid by the present decedent in the prior 
estate. This is the maximum amount of the credit. 

If the entire present estate does not pass to a single Class A transferee, 
it is necessary to give to each Class A transferee his proper proportion of 
the maximum credit. This is the same proportion of the maximum credit 
as the clear market value of the property transferred to the particular 
Class A transferee bears to the total clear market value of the present de- 
cedent's taxable estate. 

In determining the clear market value of the property transferred to a 
transferee or of the entire estate, the following are deducted: 

(1) Community exclusion. 

(2) Quasi-community exclusion. 

(3) Marital exclusion in the case of a decedent with a date of death on 
or after January 1 , 1 976. 

(4) Contribution to joint tenancy. 

(5) Insurance exclusion. 

(6) Intangible exclusion. 

(7) Deductions allowed under the Inheritance Tax Law. 

(8) Nontaxable property, such as cemetery property and public retire- 
ment benefits. 

(b) The following are not deducted in determining the clear market 
value for the purpose of apportioning the credit: 

(1) Specific exemption. 

(2) Marital exempfion in the case of a decedent with a date of death 
prior to January 1 , 1976. 

(3) Charitable exemption. 

(4) War risk exemption. 

(5 ) Armed services exemption. 

This regulation may be illustrated by the following example: 



Example. A died on January 6, 1974. The inheritance tax was com- 
puted as follows: 

Inventory (all separate property) SI ICOOO 

Deductions 5, OOP 

Clear market value Slt)5,0()() 

Aclull Son 

Bequest S15,0()() 

One-third residue 30.0()() 



S5,0()() exempt 
Tax on balance 



SI. 400 



S5.0()() exempt 
Marital exemption 
Tax on balance . . 



S45,00() 
Widow 

Two-thirds residue $60,000 

52.500 

150 
SI. 550 
The adult son died November 4. 1975. He left probate property ap- 
praised at $65,000. There were $5,000 of deductions. His estate was di- 
vided equally between his adult son and his son's wife. 
The calculation of the inheritance tax due is as follows: 

Inventoi7 S65,000 

Deductions 5.000 

Clear market value S6(),000 

Adult Son 

One-half residue $30,000 $5,000 exempt 

Tax on balance SHOO 

P.T.P. credit 700 

$100 

$2,000 exempt 

Tax on balance SI, 880 

$60,000 $1,980 

The calculation of the previously taxed property credit is as follows: 
Class A transferee; Adult son in each estate 

Tax paid by present decedent in prior estate $1,400 

Clear market value of transfers to Class A 

transferees from present decedent 30,000 

Clear market value of present decedent's estate 60,000 

30,000/60,000 x $1,400 = $700 P.T.P. Credit 
NOTE: Reference: Section 14071. Revenue and Taxation Code. 



Daughter-in-law 
One-half residue $30,000 



Article 7.1. Gift Tax 

§14071. Gift Tax Credit. 

(a) In General. 

A credit for any gift tax paid under the California Gift Tax Law on a 
gift is allowed against and in reduction of the amount of any inheritance 
tax imposed by the Inheritance Tax Law on the same transfer at the death 
of the donor. This credit is known as the gift tax credit. The law prescribes 
the method of calculation of the credit. Stated generally it provides for 
the ascertainment of the gift tax relating to the transfer which is to be 
taxed both for gift and inheritance tax purposes, and also the ascertain- 
ment of the inheritance tax relating to the transfer which is to be so taxed. 
The gift tax credit is the lower of these two factors. The two factors are 
referred to herein as ( 1) the gift tax on the gift, and (2) the inheritance tax 
on the gift. The term "gift" used herein refers to a transfer which is being 
taxed both for gift tax and inheritance tax purposes. It is also known as 
the includible gift. 

(b) Gift Tax on the Gift. 

In determining factor ( 1 ), the gift tax on the gift, the value of the includ- 
ible gift is taken at its market value for gift tax purposes. The inheritance 
tax value does not enter into the calculation of this factor. If only one gift 
was ever made, the gift tax paid is the value of factor ( 1 ). If more than one 
gift was made, it is necessary to apportion the gift tax of a particular year 
between the gift which is being taxed for inheritance tax purposes, and 
the gifts of that year which are not subject to inheritance tax. If there were 
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gifts in several years, each year is considered by itself in determining the 
proportion of gift tax in a particular year relating to a gift made which is 
also subject to inheritance tax, i.e., it is not proper to add gifts of all years 
together determine the proportion of total gift tax relating to one or more 
transfers being taxed twice, (see Example (3 ) of this regulation). It should 
be noted further that interest and penalties on the gift tax are not consid- 
ered in computing the gift tax credit. 

(c) Inheritance Tax on the Gift. 

In determining factor (2), the inheritance tax on the gift, the value of 
the includible gift is taken at the lower of its gift tax value or its inheri- 
tance tax value. Using such value, the includible gift is reduced by the 
same proportion of the annual exemption allowed to the donee in the year 
the includible gift was made as the value of the includible gift bears to the 
total value at the date of gift of all gifts by the donor to the donee in that 
year. The resulting figure is known as the net includible gift. Also, if the 
includible gift was subject to any deductions for inheritance tax purposes 
which were not considered in arriving at its market value for gift tax pur- 
poses, e.g., inheritance tax referee's appraisal fee for appraising the in- 
cludible gift at its date of death value, the net includible gift is reduced 
by the same proportion of such deductions as the value of the net includ- 
ible gift bears to the value of all property subject to inheritance tax trans- 
ferred to the donee from the donor less all appropriate inheritance tax de- 
ductions except the deductions in question. The resulting figure is known 
as the net reduced includible gift, (see Example (4) of this regulation). 
Factor (2), the inheritance tax on the gift, is the amount which bears the 
same proportion to the total inheritance tax on transfers to the donee from 
the donor as the net reduced includible gift bears to the clear market value 
of the property subject to inheritance tax. 

If the includible gift was a remainder interest in property after a life 
estate, the inheritance tax value of the transfer is divided into its compo- 
nent parts based on the ratio of remainder value to total value at the time 
of the gift (see Example (2) of this regulation). 

(d) California Gift Tax Paid Prior to Donor's Death. 

If any gift tax had been paid under the California Gift Tax Law on an 
includible gift before the donor died, the payment of such tax constitutes 
a prepayment of inheritance tax to the extent a credit for such payment 
is allowed against and in reduction of the amount of any inheritance tax 
imposed by the Inheritance Tax Law on the same transfer at the death of 
the donor. This prepaid inheritance tax is treated, for inheritance tax pur- 
poses, as a taxable transfer to the donee to whom the credit is allowed. 

(e) California Gift Tax Paid After Donor's Death. 

The gift tax credit is allowable even though the gift tax is paid after the 
donor's death. The amount of the gift tax paid after death is deductible 
as a debt of the decedent in determining the clear market value for the in- 
heritance tax only to the extent that a credit is not allowed against the in- 
heritance tax due from the donee on the includible gift. Any penalty and 
interest paid after death which were accrued as of the date of death of the 
donor are deductible as debts of the decedent for inheritance tax pur- 
poses. In addition, any California gift tax paid after death for which no 
credit is allowed is treated as a debt of the decedent and allowed as an in- 
heritance tax deduction. 

(f) Federal Gift Tax Paid Prior to Donor's Death. 

If a federal gift tax was paid prior to the donor's death on a transfer of 
property which subsequently becomes subject to both the federal estate 
and state inheritance taxes, the payment of the federal gift tax constitutes, 
for inheritance tax purposes, a prepayment of the federal estate tax to the 
extent a credit for such payment is allowed against the federal estate tax. 
If there is a probate estate, such prepaid federal estate tax is taxed as an 
asset of the estate according to the terms of the donor's will or the laws 
of succession. In a nonprobate proceeding the prepaid federal estate tax 
is taxable as a transfer to the transferee or transferees who will ultimately 
receive the benefit of the credit. 

(g) Federal Gift Tax Paid After Donor's Death. 

A federal gift tax due and owing at the death of a donor, but paid after 
death, is not deductible, for inheritance tax purposes, as a debt of the de- 



cedent to the extent a credit for such payment is allowable against the fed- 
eral estate tax, when the gift tax arises from an inter vivos transfer which 
is also includible as a transfer subject to the federal estate tax. Any penal- 
ty and interest paid on the federal gift tax after death which were accrued 
as of the date of death are allowable as an inheritance tax deduction. In 
addition, any federal gift tax paid after death for which no federal gift tax 
credit is allowed against the federal estate tax is allowable as an inheri- 
tance tax deduction. 

(h) EXAMPLES. 

This regulation is illustrated by the following examples: 

EXAMPLE ( 1 ). 

A in 1973 gave B, his adult son. two gifts. Gift No. 1 was valued at 
$20,000 and Gift No. 2 was valued at $25,000. Both gifts were present 
interests. No further gifts were made. The gift tax calculation was as fol- 
lows: 

Gift No. 1 $20,000 

Gift No. 2 25,000 

Total market value of gifts . $45,000 
Less: Annual exemption 3,000 

Net taxable gifts $42,000 $5,000 specific exemption 

Gift tax due $1,280 

A died in 1 976. He left property to B under his will which after appro- 
priate deductions had a clear market value of $30,000. The transfer in 
1973 of Gift No. 2 was also determined to be subject to inheritance tax. 
The transfer of Gift No. 1 was determined not to be subject to inheritance 
tax. Gift No. 2 was appraised as of the date of death at $22,000. and was 
not liable for any deductions. The gift tax due on the two gifts was paid 
prior to the donor's death. The inheritance tax is calculated as follows: 

B. adult son 

Bequest $30,000 

Transfer (Gift No.2) 22,000 



Prepaid inheritance tax. 



686 



$5,000 Specific exemption 

Tax on balance $1,761 

Less: Gift tax credit 686 



$1,076 



$52,686 
The gift tax credit is calculated as follows: 

(a) Factor (1), Gift Tax on Gift: 

$25,000 -^ $45,000 X $1,280 = $711 
$25,000 Includible gift 
45,000 Total gifts 
1,280 Gift tax 
71 1 Gift tax attributable to includible gift 

(b) Factor (2), Inheritance Tax on Gift: 

$22,000 H- $45,000 X $3,000 = $1,467 
$22,000 Includible gift, lower value, at date of gift or death 
45,000 Total gifts, value at date of gift 
3,000 Annual exemption 
1 ,467 Proportionate annual exemption 
$22,000 Includible gift 
Less 1.467 Proportionate annual exemption 

$20,533 Net includible gift 
Since the gift was not subject to deductions for inheritance tax purpose 
which were not considered in arriving at the market value of the property 
for gift tax purpose, the net includible gift of $20,533 is also the net re- 
duced includible gift. 

Algebraic formulas are used to calculate the amount of the inheritance 
tax on the includible gift and the amount of the prepaid inheritance tax, 
since both of them are not known. Following is a table of symbols used 
in such formulas: 

A — Tax adjustment factor (see Inheritance Rate and Exemption Table in (9) of 
this regulation). 

C — Gift tax credit, which is limited to lower of F or S. 
F — ^First limitation, gift tax on includible gift. 
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N- Net includible gift. 

n— Net reduced includible gift. 

P — Prepaid inheritance tax. 

R -Rate of tax applied to total interest (see Inheritance Rate and Hxemption 
Table in (9) of this regulation). 

S— Second limitation, inheritance tax on includible gift. 

V— Total value of property taxable to donee, but excluding pre- 
paid inheritance tax. 

The formula is: 

S = nx[R-A/(V + P)l 

Since this formula has two unknowns, namely, "S" and "P," it may be 
rewritten to simplify the computation by substituting "F" for "F" so that 
it will have only one unknown, as follows: 

S = nx[R-A/(V + F)] 

Thus, the known values of this formula are: 
A = $1,400 
¥ = S711 
n = $20,533 
R = 0.06 

V = $52,000 (S30,000+$22,000) 

S = $20,533 X [0.06-$ l,400/($52,000+$7 11)] 
S = $20,533x0.0334401 
S = $686 

Since S, the inheritance tax on the includible gift, is less than F, the gift 
tax on the includible gift, the gift tax credit is $686. Thus, the prepaid in- 
heritance tax will also be $686. 
Proof: 

C = $20,533 X [0.06-$l,400/($52,000+$686)] 

C= $686 

EXAMPLE (2). 

X in 1973 gave Y, his adult son, a cash gift of $20,000. He also gave 
him a parcel of property valued at $30,000 reserving to himself a life es- 
tate. X was 69 years old at the date of gift. No prior gifts had been made. 
The gift tax was paid before the last day prescribed by law. 

The gift tax calculation is as follows: 

Cash gift $20,000 

Less: Annual exemption 3.000 

$17,000 
Remainder interest in 
property 21,434 

Net taxable gifts $38,434 $5,000 Specific exemption 

Gift tax due $1,137 

X died in 1 976. He left property having a clear market value of $ 1 5,000 
to Y from his probate estate. The property transferred in 1973 in which 
X retained a life estate was also subject to inheritance tax. The cash gift 
of $20,000 in 1973 was found not to be subject to inheritance tax. The 
property in which X retained a life estate was valued as of the date of 
death at $28,000. It was not chargeable with any deductions. The inheri- 
tance tax is calculated as follows: 

Y adult son 

Bequest $15,000 $5,000 Specific exemption 

Transfer 28,000 Tax on balance $1 ,343 

Prepaid inheritance tax 572 Gift tax credit -572 

$43,572 $771 

The gift tax credit is calculated as follows: 
(a) Factor (1), Gift Tax on Gift: 

(S21,434/$41,434) X $1,137 = $588 

$21,434 Includible gift 

.$41,434 ($20,000 + $21,434) Total gifts 

$1,137 Gift tax 

$588 Gift tax attributable to includible gift 



(b) Factor (2). hilieritaiice Tax on Gift: 
($21.434/$30,000) x $28,000 = $20,005 
$21.4.34 Gift Tax value of remainder interest 
$30,000 Gift tax value of entire parcel 
$28,000 Inheritance tax value of entire parcel 

$20,005 Proportionate part of inheritance tax value attributable to the re- 
mainder ($20.00-5/$4 1,434) X $3,000 = $1,448 

$20,005 Includible gift, lower value, at date of gift or death 

$41,434 Total gifts, value at date of gift 

$3,000 Annual exemption 

$1,448 Proportionate annual exemption 

$20,005 Includible gift, lower value, at date of gift or death 
Less: 1.448 Proportionate annual exemption 



$18,557 Net includible gift 
Since the includible gift was not subject to deductions for inheritance 
tax purposes which were not considered in arriving at the market value 
of the property for gift tax purposes, the net includible gift of $18,557 is 
also the net reduced includible gift. 
S = n X [R - A/(V + F] 

The known values of this formula are as follows: 
$18,557 
0.04 
$400 

$43,000 ($15,000 + $28,000) 
$588 

$18,557 X [0.04 - $400/($43,000 + $588)] 
$572 

Since S, the inheritance tax on the gift, is less than F, the gift tax on the 
gift, the gift tax credit is $572. Accordingly, the prepaid inheritance tax 
will be also $572. 
EXAMPLE (3). 

P made gifts to S, his adult son, in 1972, 1973, 1974 and 1975. All of 
the gifts were present interests. The gifts were as follows: 



1972 —Cash 

1973 —Parcel A 
—Parcel B 

1974— Parcel C 

1975— Parcel D 

— Parcel E 



$7,000 
8,000 



$5,000 
3,000 



$10,000 



15,000 
$12,000 



8,000 



The gift tax calculations in the various years were as follows: 

1972 

Cash $10,000 

Annual exemption -3,000 



$7,000 



$5,000 Specific 

exemption 
1972 Gift Tax . 



$60 
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Parcel A $7,000 

Parcel B 8,000 

Total gifts $15,000 

Annual exemptions -3,000 

Net taxable gifts 

for 1973 $12,000 

Prior net taxable gifts 7,000 

Total net taxable gifts $19,000 



1974 

Parcel C $12,000 

Annual exemption -3,000 

Net taxable gifts 

for 1974 $9,000 

Prior net gifts 19,000 

Total net taxable gifts $28,000 



7975 

Parcel D $5,000 

Parcel E 3,000 



Total gifts $8,000 

Annual exemptions -3,000 



Net taxable gifts 

for 1975 $5,000 

Prior net gifts 28,000 



Total net taxable gifts $33,000 



$5,000 Specific 

exemptions 

Total gift tax $420 

Less: Tax on prior 

gift 60 

1973 gift tax $360 



$5,000 specific 

exemption 

Total gift tax $720 

Less: Tax on prior 

gifts 420 

1974 eift tax $300 



$5,000 specific 

exemption 
Total gift tax ... . 
Less: Tax on prior 

gifts 



$920 
. 720 



1975 gift tax $200 

P died in 1 976. He left property having a clear market value of $6,000 
to S from his probate estate. The gift taxes were all paid prior to death. 
In addition the following inter vivos transfers were found to be subject 
to inheritance tax: 

Parcel B — appraised as of date of death at $7,500 

Parcel C — appraised as of date of death at $ 1 3,000 

Parcel D — appraised as of date of death at $4,000 

The other gifts were found not to be subject to inheritance tax. The in- 
ter vivos transfers were not liable for any deductions. The inheritance tax 
is computed as follows: 
5. adult son 

Bequest $6,000 

Taxable transfers: 

Parcel B 7,500 

Parcel C 13,000 

Parcel D 4,000 

Prepaid inheritance tax 474 $5,000 Specific exemption 

Tax on balance $839 

$30,974 Gift tax credit -474 

$365 



The gift tax credit is calculated as follows: 

(a) Factor (1) Gift Tax on Gifts: 

1973 $8,000 (includible gift I H-$ 15,000 (total gifts) X $360 =$192 

1974 $12,000 (includible gift -^ $12,000 (total gift) x $300 = 300 

1975 $5,000 (includible gift) ^ $8,000 (total gift) X $200 = 125 

Gift tax attributable to includible gifts $617 

(b) Factor (2), Inheritance Tax on Gifts: 

The first step is to find the net reduced includible gifts, i.e., what part 
of the total transfers taxable at death represents amounts also taxed for 
gift tax purposes after considering the lower of gift tax and inheritance 
tax value and considering the effect of the various annual exemptions. 
1973 $7,500 /$15,000x $3,000 = $1,500 

$7,500 Includible gift, lower value, at date of gift or death 
$1 5,000 Total gifts, value at date of gift 

$3,000 Annual exemption 

$1,500 Proportionate annual exemption 

$7,500 Includible gift 
Less: 1,500 Proportionate annual exemption 



$6,000 Net includible gift 

The net includible gift of $6,000 is also the net reduced includible gift, 
since the gift was not subject to deductions for inheritance tax purposes 
which were not considered in arriving at the market value of the property 
for gift tax purposes. 

1974 $9,000 Net reduced includible gift 

1975 s$4,000 /$8,000x $3,000 = $1,500 

$4,000 Includible gift, lower value, at date of gift or death 

$8,000 Total gifts, value at date of gift 

$3,000 Annual exemption 

$1,500 Proportionate annual exemption 

$4,000 Includible gift 

Less: 1,500 Proportionate annual exemption 



$2,500 Net includible gift 

The net includible gift of $2,500 is also the net reduced includible gift, 
since the gift was not subject to deductions for inheritance tax purposes 
which were not considered in arriving at the market value of the property 
for gift tax purposes. 

$6,000 Net reduced includible gift for 1973 

$9,000 Net reduced includible gift for 1974 

$2,500 Net reduced includible gift for 1975 



$17,500 Tot£j net reduced includible gifts 

S = n x [R - A/(V - F)] 

The known values of this formula are as follows: 

n =$17,500 

R =0.04 

A =$400 

V =$30,500 

F =$617 



First Trial 

S = $17,500 X [0.04 
S =$475 

Second Trial 

S = $17,500 X [0.04 
S =$474 



$400/($30,500-$617)] 



$400/( $30,500 - $475)] 
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The $474 inheritance tax attributable to the net reduced includible gifts 
is less than the $617 gift tax attributable to the same gifts and consequent- 
ly will be the gift tax credit. The prepaid inheritance tax will be also $474. 

EXAMPLE (4). 

In examples ( 1 ), (2). and (3) or this regulation the gift was not subject 
to deductions for inheritance tax purposes which were not considered in 
arrixing at the market value of the property for gift tax purposes. Conse- 
quently, the net includible gift and the net reduced includible gift were 
the same. This example illustrates the computation necessary if the gift 
is subject to a deduction for inheritance tax purposes which was not de- 
ductible in arriving at the market value of the property for gift tax pur- 
poses. 

During the year 1974, R. in contemplation of death gave T. his adult 
son, real property valued at $250,000. The gift was a present interest, and 
it was subject to both federal and state gift taxes. R made no other gifts 
to T. The gift tax calculation was as follows: 

Real Property $250,000 

Annual exemption -3.000 

Net taxable gift $247,000 $.5,000 Specific exemption 

Gift tax due $17,300 

R died in 1975. In his will he left all of his property to T which after 
all appropriate inheritance tax deductions amounted to $150,000. The 
1 974 gift to T was also subject to both federal estate and state inheritance 
taxes. As of the date of death the value of the 1974 gift had shrunk to 
$200,000. The only inheritance tax deduction for which the 1 974 gift was 
liable was the referee's fee for the date of death appraisement of the in- 
cludible gift. The federal gift tax credit was $33,700. The inheritance tax 
is computed as follows: 
T. adult son 

Bequest $150,000 $5,000 Specific exemption 

Transfer $2,000,000 Tax on balance $34,683 

Less: Appraisal 

fee 200 Gift tax credit 17,091 

199,800 $17,592 

Prepaid federal 
estate tax 33,700 

Prepaid inherit- 
ance tax 17,091 

$400,591 



The gift tax credit is calculated as follows: 

(a) Factor (I), Gift Tax on Gift 

There was only one gift so the gift tax paid is the value of factor ( 1 ), i.e.. SI 7. ^00. 

(b) Factor (2), Inheritance Tax on Gift: 
$200,000/ $250,000 x $3,000 = $2,400 

$200,000 includible gift, lower value, at date olgift or death 
$250,000 Total gift, value at date of gift 

$3,000 Annual exemption 

$2,400 Proportionate annual exemption 

Includible gift S20().()()() 

Less: Proportionate annual exemption $2,400 

Appraisal fee 200 

Total reduction 2.(iOO 

Net reduced includible gift S 197,400 

S = nx[R-A/(V + F)] 
Tlie known values of the above formula are as follows: 
n =$197,400 
R =0.14 
A =$21,400 

V = $383,500 ($150,000 + $199,800 + $33,700) 
F =$617 
First Trial 

S = $197,400 X [0.14 - $21.400/($383,500 + $17,300)] 
S =$17,096 
Second Trial: 

Since "S" is less than "F," substitute "S" for "F"' in the above formula. 
S = $197,400 X [0.14 - $2 1,400/( $383,500 -f- $17,096)] 
S =$17,091 
Since the $17,091 inheritance tax attributable to the net reduced in- 
cludible gift is less than the $1 7,300 gift tax attributable to same gift and 
consequently will be the gift tax credit. The prepaid inheritance tax will 
be also $17,091. 
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(i) Inheritance Tax Rate and Exemption Table. 

COMPUTATION OF INHERITANCE TAX USING RATES AND EXEMPTIONS EFFECTIVE FOR DECEDENTS WHO DIED ON OR 

AFTER JANUARY 1, 1976 AND BEFORE JANUARY 1, 1981 





tnteret 


t Before 


Rate of 


Tax 




Exemption 


Tax Applied 
to Total 


Adjust- 






Not 


ment 


Relationship 


Exceeding 


Exceeding 


Interest 


Factor 








R 


A 


Clatg A'1 





$60,000 










$60,000 


100,000 


6% 


$3,600 


Husband and Wife 


100,000 


200,000 


8% 


5,600 




200,000 


300.000 


10% 


9.600 


EXEMFIION $60,000 


300,000 


400,000 


12% 


15,600 




400,000 


and more 


14% 


23.600 


CfagM A J 





$12,000 










$12,000 


25,000 


3% 


$360 


Minor children, minor adopted children 


25,000 


50,000 


4% 


610 




50,000 


100,000 


6% 


1,610 




100,000 


200,000 


8% 


3,610 


EXEMKl ION $12,000 


200,000 


300,000 


10% 


7.610 




300,000 


400,000 


12% 


13.610 




400.000 


and more 


14% 


21,610 


CtassA^ 





$5,000 








Parents, erandparents, all other lineal ancestors, 
adult children, minor and adult mutually ac- 
knowledged children, adult adopted children. 


$5,000 


25,000 


3% 


$150 


25.000 


50,000 


4% 


400 


50,000 


100,000 


6% 


1,400 


natural issue or adopted children of natural chil- 
dren, adopted children or mutually acknowl- 


100.000 


200,000 


8% 


3.400 


200,000 


300,000 


10% 


7,400 


edged children, all other lineal descendants of the 


300.000 


400,000 


12% 


13,400 


decedent EXEMFIION $5,000 


400.000 


and more 


14% 


21.400 


ClauB 





$2,000 








Brother, sister and issue 


$2,000 


25.000 


6% 


$120 




25.000 


50,000 


10% 


1,120 


son-in-law, daughter-in-law 


50,000 


100.000 


12% 


2.120 




100.000 


200,000 


14% 


4.120 




200.000 


300.000 


16% 


8.120 


EXEMFHON $2,000 


300,000 


400.000 


18% 


14.120 




400,000 


and more 


20% 


22.120 


ClauC 





$300 










$300 


25,000 


10% 


$30 


All other transferees 


25,000 


50,000 


14% 


1,030 




50.000 


100,000 


16% 


2.030 


EXEMFTION $300 


100,000 


200,000 


18% 


4.030 




200,000 


300.000 


20% 


8,030 




300,000 


400,000 


22% 


14,030 




400,000 


and more 


24% 


22,030 



NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14071, Revenue and Taxation Code. 

History 
1. Amendment of subsection (i) filed 7-2-81; effective thirtieth day thereafter 
(Register 81, No. 27). 



Article 8. Payment of Tax 

§ 1 41 03. Delinquent Date. 

(a) Date of Death on or After 6:00 p.m., December 8, 197 1. Every tax 
imposed by the Inheritance Tax Law in respect to any transfer by a dece- 
dent whose death occurred on or after 6:00 p.m., December 8, 1971, is 
delinquent at the expiration of nine months from the date on which such 
tax became due and payable, i.e., the date of death (see Revenue and Tax- 
ation Code Section 14102). 

(b) Date of Death Prior to 6:00 p.m., December 8, 1 97 1 . In the case of 
a decedent whose death occurred prior to 6:00 p.m., December 8, 1971, 
every tax, except additional tax under Revenue and Taxation Code Sec- 
tion 13441 or 13442, imposed by the Inheritance Tax Law in respect to 
any transfer by a decedent whose death occurred on or after June 25, 



1935, is delinquent at the expiration of two years from the date on which 
such tax became due and payable, i.e., the date of death (see Revenue and 
Taxation Code Section 1 4 1 02). Every tax imposed in respect to any dece- 
dent whose death occurred prior to June 25, 1935 is delinquent at the ex- 
piration of 18 months from the date of death. 

(c) Additional Tax Imposed by Section 13441 or 13442. 

( 1 ) Every additional tax imposed by Revenue and Taxation Code Sec- 
tion 13441 or 13442 in respect to any decedent whose death occurred on 
or after 6:00 p.m., December 8, 1971, is delinquent at the expiration of 
nine months from the date on which such tax became due and payable, 
i.e., the date of death (see Revenue and Taxation Code Section 14102). 

(2) Every additional tax imposed in respect to any decedent whose 
death occurred during the period beginning September 7, 1955 and end- 
ing 6:00 p.m., December 8, 1971, is delinquent at the expiration of two 
years from the date of death, or six months from the date on which the 
tax imposed by the Federal Estate Tax Law became final, whichever peri- 
od terminates later. 

(3) Every additional tax imposed in respect to any decedent whose 
death occurred during the period beginning September 19, 1947 and end- 
ing September 6, 1955, is delinquent at the expiration of two years from 
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the date of death or, if the federal estate tax is not finally determined until 
after said two-year period, the delinquency date is the thirtieth day after 
the date of the final determination of the federal estate tax. 

(4) Every additional tax imposed in respect to any decedent whose 
death occurred during the period beginning June 25, 1935 and ending 
September 1 8, 1 947, is delinquent at the expiration of two years from the 
date of death. 

(5) Every additional tax imposed in respect to any decedent whose 
death occurred prior to June 25. 1935 is delinquent at the expiration of 
1 8 months from the date of death. 

NOTH: Reference: Section 14103. Revenue and Taxation Code. 

§ 14104. Place, Manner, and Medium of Payment. 

Every tax imposed by the Inheritance Tax Law must be paid by the per- 
son liable for the tax (see Revenue and Taxation Code Section 14101 ) to 
the Controller by remittance payable to the State Treasurer. 

Payment of the tax may be made in legal tender of the United States, 
or by a negotiable check, draft, or money order payable to the order of 
the State Treasurer. The acceptance by the Controller of a check, draft, 
or money order constitutes a payment of the tax for which it was given 
as of the date of acceptance when, but not before, such paper is actually 
paid. 

The mere earmarking of real property to be held or sold for the pay- 
ment of taxes does not constitute a payment of such taxes. 
NOTF: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14104, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 

§ 1 41 04.1 . Payment Prior to Order Fixing Tax. 

The Controller may accept any payment of tax in any case where the 
tax has not been fixed by order of the superior court. Any such payment 
which is accepted will be deemed to have been made as a payment on ac- 
count and subject to the provisions of the subsequent order fixing tax. 
NOTE: Authority cited: Section 14740. Revenue and Taxation Code. Reference: 
Section 14104, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 



Article 8.1. Tax Receipt 

§ 1 41 43. Consent to Preliminary Distribution. 

The State Controller, or the inheritance or any assistant inheritance tax 
attorney of the Inheritance Tax Department of the State Controller's of- 
fice, is authorized to give his consent in wrifing to a preliminary distribu- 
tion of property in the estate of any decedent prior to the payment of any 
inheritance tax due on the transfer thereof. In requesting such consent, a 
copy of the petition for distribution should be submitted to the person 
whose consent is requested. 

NOTti: Additional reference: Section 1001, Probate Code. 
NOTI-:: Reference: Section 14143, Revenue and Taxation Code. 

§ 1 41 43.50. Agreement for Payment of Tax. 

The Controller is authorized to enter into an agreement for payment 
of the inheritance tax upon his finding that payment as a prerequisite to 
distribution of the estate would result in undue hardship (see Revenue 
and Taxation Code Sections 14105 and 14143.5). 

(a) Undue Hardship. "Undue hardship" as used in this connection 
means more than an inconvenience to the estate. It must appear that: 

( 1) the transferee (or transferees) of the estate is unable to secure a loan 
against the property transferred at a rate of interest specified in Revenue 
and Taxation Code Secfion 1421 1 or less, and 

(2) that a substantial financial loss, for example, due to the sale of the 
property at a sacrifice price, will result from payment of inheritance tax 
as a prerequisite to distribution, and 



(3) that, except in the case of qualified family property (sec Rcxcnuc 
and Taxafion Code SecUon 14143.5), the estate will suffer a substantial 
financial loss if distribuUon is not made. 

If a market exists, a sale of property at the current market price is nt)t 
ordinarily considered as resulting in an undue hardship. The necessity for 
selling an interest in a qualified family property (see Revenue and Taxa- 
tion Code Section 14143.5), which is included in the estate, to unrelated 
persons will be considered to be an undue hardship even though the inter- 
est could be sold at a price equal to its current fair market value. 

(b) Adequate Security. The Controller must find that payment of the 
tax plus interest due thereon is adequately secured before entering into 
any agreement respecfing its payment. 

(c) Terms of Agreement. The terms of any such agreement shall pro- 
vide that the executor, administrator or trustee in addition to the transfer- 
ee or beneficiary shall remain personally liable for the tax plus interest 
due thereon until paid. The agreement shall provide for payment in no 
more than 10 annual installments. The first installment, together with any 
interest due, shall be paid on or before a date specified in the agreement. 
Each subsequent installment shall be in an amount not less than 10 per- 
cent of the tax imposed plus the interest computed on the unpaid balance, 
and it shall be paid on or before the anniversary date of the first instal- 
lment payment. If the qualified family property is transferred to any per- 
son who would not qualify for the extension of time to pay inheritance 
tax without first obtaining a release pursuant to Revenue and Taxation 
Code Secfion 14308, the unpaid balance of tax due plus accrued interest 
shall become payable immediately upon such transfer. 

NOTE: Reference: Section 14143.5, Revenue and Taxation Code. 

Article 8.2. Deferment of Payment 

§14171. Contingencies. 

See Secfion 1341 1 for other provisions dealing with the taxafion of 
contingencies. 
NOTE: Reference: Section 14171. Revenue and Taxation Code. 



Article 8.3. Tax Compromises 

§14191. Contingencies. 

See Secfion 13411 for other provisions dealing with the taxation of 
contingencies. 
NOTE: Reference: Section 14191, Revenue and Taxation Code. 

§ 14211. Interest on Delinquent Tax. 

(a) Generally. Any tax imposed by the Inheritance Tax Law which be- 
comes delinquent (see Section 14103) will bear interest from the delin- 
quent date to the date the tax plus accrued interest is paid in full. Except 
as provided in Revenue and Taxafion Code Secfion 14212 (see Section 
14212), there is no relief from accrued interest for a late payment of the 
inheritance tax. 

(b) Interest Rate on Delinquent Tax Paid in Installments. Any tax im- 
posed by the Inheritance Tax Law which becomes delinquent and is be- 
ing paid in installments shall bear interest as follows: 

(1) In any case where the tax is paid in installments under the provi- 
sions of Revenue and Taxafion Code Secfion 14105 or Section 14143.5, 
the delinquent tax shall bear interest at the adjusted rate of interest speci- 
fied in Section 14211.1. 

(2) In any case where the tax attributable to a dwelling is paid in instal- 
lments under the provisions of Revenue and Taxation Code Section 
14213, the delinquent tax shall bear interest at the rate specified in Sec- 
tion 14213. 

(c) Interest Rate on or after January 1 , 1 976. In all other cases, any tax 
imposed by the Inheritance Tax Law which has become delinquent prior 
to and remains unpaid or becomes delinquent on or after January 1 , 1 976, 
will bear interest at the rate of 1 2 percent per annum. 

(d) Interest Rate on or after September 22, 1 95 1 . Any tax imposed by 
the Inheritance Tax Law which became delinquent (see Section 14103) 
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on or after September 22, 1951, will bear interest from the delinquent 
date to the date of payment at the rate of 6 percent per annum. If the tax 
remains unpaid on January 1 , 1976, the interest rate becomes 1 2 percent 
per annum from said date to date of payment. 

(e) Interest Rate Prior to September 22, 1 95 1 . Any tax imposed by the 
Inheritance Tax Law which became delinquent (see Section 14103) prior 
to September 22, 1951 (the effective date of the amendment of Revenue 
and Taxation Code Section 1421 1 and of the repeal ofRevenue and Taxa- 
tion Code Section 14212), will ordinarily bear interest at the rate of 10 
percent per annum from the date of death of the transferor. However, if 
in the judgment of the court having jurisdiction to determine the tax (see 
Sections 1465 1 , 14653 and 14653. 1 ) the tax cannot or could not be paid 
on or before the delinquent date because of pending claims or necessary 
litigation involving the transferor's estate, or for any other unavoidable 
cause of delay, it may enter an order reducing the penalty. In such event, 
the tax will bear interest at 7 percent per annum from the delinquent date 
(see Section 14103) to the date of payment or to September 22, 1951. 
whichever is earlier, and in the latter case, at 6 percent per annum from 
September 22, 1 95 1 , to the date of payment ( 1 2 percent per annum on un- 
paid amounts on and after January 1, 1976); provided, that if the cause 
of delay is removed prior to the payment of the tax and prior to September 
22, 195 1 , the tax will bear interest at 10 percent per annum from the date 
of such removal to the date of payment or to September 22, 1 95 1 , which- 
ever is earlier, and in the latter case, at 6 percent per annum from Septem- 
ber 22, 1951, to the date of payment (12 percent on unpaid amounts on 
and after January 1, 1976). "Necessary litigation" does not include any 
litigation to defeat the payment of any tax imposed by the Inheritance Tax 
Law. If no order reducing penalty is obtained, the tax will bear interest 
at 1 percent per annum from the date of death to the date of payment or 
to September 22, 1951, whichever is earlier, and in the latter case, at 6 
percent per annum from September 22, 1 95 1 , to the date of payment ( 1 2 
percent per annum on unpaid amounts on and after January 1, 1976). 

(f) Additional Tax, Different Delinquent Date. An inheritance tax and 
an additional tax under Revenue and Taxation Code Section 13441 or 
13442 imposed by the Inheritance Tax Law in respect to transfers by a 
decedent may have different delinquent dates (see Section 14103) and, 
accordingly, may bear interest from different dates. As to both the inheri- 
tance tax and the additional tax under Revenue and Taxation Code Sec- 
tion 1 3441 or 1 3442 the delinquent date is the same in respect to transfers 
of decedents whose deaths occur on or after 6:00 p.m., December 8, 1 97 1 
(see Section 14103). and interest thereon at 6 percent per annum from 
nine months after date is applicable to December 31,1 975. and at 1 2 per- 
cent per annum on unpaid amounts thereafter. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14211, Revenue and Taxation Code, and Stats. 1979, Ch. 1 168. 

History 
1 . Repealer and new section filed 2-28-80; effective thirtieth day thereafter (Reg- 
ister 80, No. 9). 

§ 1 421 1 .1 . Adjusted Rate of Interest on Delinquent 

Tax— Undue Hardship and Qualified Family 
Property. 

In the case of any tax which becomes delinquent and is being paid in 
installments pursuant to the provisions of Revenue and Taxation Code 
Section 14105 or Section 14143.5, the delinquent amount shall bear in- 
terest at the adjusted rate of interest or at 1 2 percent per annum, whichev- 
er is lower. The adjusted rate of interest shall be determined in the follow- 
ing manner; 

(a) Commencing September 29, 1 979, the effective date of Stats. 1979, 
Ch. 1 168, the initial adjusted rate of interest shall be 1 1 percent per an- 
num. 

(b) Thereafter, the Controller shall establish an adjusted rate of interest 
not later than October 15 of any year if the adjusted prime rate charged 
by banks (that being 90 percent of the average predominate rate quoted 



by commercial banks to large businesses, as determined by the Board of 
Governors of the Federal Reserve System) during September of that year, 
rounded to the nearest full percent, is at least a full percentage point more 
or less than the adjusted rate of interest which is then in effect. Any such 
adjusted rate of interest shall be equal to the adjusted prime rate charged 
by banks, rounded to the nearest full percent, and shall become effective 
on February 1 of the immediately succeeding year. Any adjustment pro- 
vided for under this subsection may not be made prior to the expiration 
of 23 months following the date of any preceding adjustment under this 
subsection which changes the rate of interest. 

(c) Any annual installment which is not paid on the date prescribed for 
payment shall thereafter bear interest at the rate of 1 2 percent per annum. 
NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 1421 1. Revenue and Taxation Code, and Stats. 1979, Ch. 1168. 

History 

1. New section filed 2-28-80; effective thirtieth day thereafter (Reaister 80, No. 
9). 

§ 1 421 2. Waiver of Interest. 

Upon a showing that any tax imposed by the Inheritance Tax Law was 
not paid prior to the delinquent date solely because of the failure of a pub- 
lic official to perform his or her duties in a timely manner, the interest ac- 
crued during the period commencing with the delinquency date and end- 
ing 3 days after notice of the amount of tax due is given to the executor, 
administrator, trustee or other person liable for payment of the tax shall 
be waived. 

NOTE; Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14212, Revenue and Taxation Code, and Stats. 1979, Ch. 1075. 

History 

I. New section filed 2-28-80; effective thirtieth day thereafter (Register 80. No. 
9). 

§ 14213. Interest on Tax Attributable to Dwelling. 

In the case of any tax attributable to a dwelling which becomes delin- 
quent and is being paid in installments pursuant to the provisions ofRev- 
enue and Taxation Code Section 14213, the delinquent amount shall bear 
interest at the rate of 7 percent per annum subject to the following condi- 
tions; 

(a) In any year in which the annual installment is not paid on or before 
the date prescribed.the interest for that year shall accrue at the rate of 1 2 
percent per annum. 

(b) The rate of interest shall be increased to 12 percent per annum from 
and after 60 days following the occurrence of any of the following; 

(1) The dwelling is sold; or 

(2) The transferee no longer maintains the dwelling as the transferee's 
principal place of residence. 

(c) On and after the date which is 5 years after the date upon which the 
tax attributable to a dwelling becomes delinquent, any unpaid balance of 
tax shall thereafter bear interest at the rate of 12 percent per annum. 
NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14213, Revenue and Taxation Code, and Stats. 1978, Ch. 1096. 

History 
1. New section filed 2-28-80; effecfive thirtieth day thereafter (Register 80, No. 
9). 



Article 9. Collection of Tax Lien 

§ 1 4301 . Recordation of Abstract of Order Fixing Tax. 

A certified abstract of any order fixing tax may be recorded with the 
recorder of any county pursuant to Section 674, Code of Civil Procedure. 
Upon such recordation the tax becomes a lien upon all the real property 
in the county owned by the person liable for the tax, to the extent speci- 
fied in Section 674 of said code. 
NOTE; Additional reference: Section 14537. 
NOTE; Reference: Section 14301. Revenue and Taxation Code. 
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Article 9.1 . Withholding of Tax by Third 
Persons 

§ 1 4341 . Consents — Stock Transfers. 

(a) Unless it first secures the written consent of the State Controller, 
or of a person authorized in writing by the State Controller to issue the 
consent, no California corporation or foreign corporation whose princi- 
pal place of business is in California can transfer on its books or issue a 
new certificate for any share of its capital stock which: 

( 1 ) Belongs to or stands in the name of a resident or nonresident dece- 
dent; or 

(2) Belongs to or stands in the joint names of a resident or nonresident 
decedent and any other person; or 

(3) Is held in trust for a resident or nonresident decedent. 

(b) Pursuant to authority granted by Revenue and Taxation Code Sec- 
tion 1 4348 the Controller has issued blanket consents dispensing with the 
consent to transfer requirement under conditions set forth in the blanket 
consent thereby permitting the corporation or transfer agent to transfer 
shares without securing a release from the Controller in each case. 

Consent is unnecessary where the stock of a foreign corporation 
whose principal place of business is outside his State is forwarded to a 
California transfer agent for transfer. 

If a consent to transfer stock from the name of any decedent to the ex- 
ecutor of his will or the administrator of his estate has been obtained, a 
second consent is unnecessary for any subsequent transfer of the stock 
from the name of the executor or administrator to the name of any other 
person pursuant to an order of sale. A second consent to transfer is neces- 
sary for a subsequent transfer of the stock from the name of the executor 
or administrator to the name of any other person pursuant to a decree of 
distribution. 

NOTE: As to issuance of consents, see Section 14345.1. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14341, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 

§ 14344. Access to Safe Deposit Box. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. 

History 
1. Repealer filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 27). 

§ 14344.1 . Depositary's Record of Entry to Safe Deposit 
Box. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. 

History 

1. Repealer filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 27). 

§ 14344.2. Information from Safe Deposit Company. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. 

History 

1. Repealer filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 27). 

§ 14345. Delivery of Property — insurance Companies. 

(a) Insurance on Life of Decedent. Except as provided in subdivisions 
( 1 ), (2) and (3) below, unless the Controller issues a written consent, de- 
livery of payment by reason of the death of an insured to the beneficiary 
or beneficiaries under a policy of life or accident insurance may not be 
made by the insuring company without retaining a sufficient amount to 
pay any inheritance tax and interest which may thereafter be assessed and 
without first giving notice to the Controller of the time and place of pay- 
ment at least ten days prior thereto. (See Revenue and Taxation Code 
Section 14345.) 

These provisions are modified by the following exceptions whereby, 
pursuant to the authority granted by Revenue and Taxation Code Section 
14348, the State Controller has dispensed with the written consent or 



withholding and prior notice requirements of Revenue and Taxation 
Code Section 14345 in the following cases except as otherwise specified: 

( 1 ) When proceeds are payable to a named beneficiary if the aggregate 
paid by the company is not in excess of $5,000. 

(2) Subject to the notice under subdivision (9), and in situations other 
than those indicated in subdivisions (3). (4), (5) and (6), when payahie 
to a named beneficiary if the aggregate paid by the company to the bene- 
ficiary is over $5,000 but not in excess of $25,000, and if the company 
can affirm that to its knowledge the total amount of insurance written by 
all companies on the life of the decedent does not exceed $50,()()0. 

(3) When payable to the surviving spouse of the decedent with a date 
of death on or after January 1, 1981 in any amount, provided that notice 
under subdivision (9) be given of payment in excess of $100,000. 

(4) Subject to the notice under subdivision (9) when payable to the sur- 
viving spouse ofa decedent with a date of death prior to January 1. 1981, 
if the aggregate paid by the company does not exceed $25,000 plus 50 
percent of any proceeds in excess of $25,000. 

(5) Subject to the nofice under subdivision (9) when payable to a child 
of the decedent if the aggregate paid by the company does not exceed 
$25,000 plus 50 percent of any proceeds in excess of $25,000. 

(6) Subject to the notice under subdivision (9) of amounts over $2,000, 
when payable to the estate of a decedent or the executor or administrator 
of decedent's estate in any amount, if the company has obtained a certi- 
fied copy of letters testamentary or letters of administration issued in a 
probate proceeding by a California court to a California resident executor 
or administrator. 

(7) When payable in any amount and the company has obtained a certi- 
fied copy of the decedent's death certificate which contains entries show- 
ing the death to have occurred outside the State of California and that the 
last usual residence of the decedent was in a state of the United States oth- 
er than California and the length of stay therein was not less than two 
years. 

(8) When payable in any amount and the company has either not ob- 
tained a death certificate, or having obtained one, it shows that the dece- 
dent died outside the State of California but is indeterminate as to his last 
usual residence or length of stay therein, and the company has obtained 
an affidavit of residence stating that the decedent died outside the State 
of California, that he or she was a legal resident of a state of the United 
States other than California and that he or she was not present in Califor- 
nia for a period longer than six months during the last two years of his life. 

(9) Payments authorized in the situafions described in subdivisions 
(a)(2), (3), (4), (5) and (6), are subject to the condition that notice of such 
payment is sent to the District Office of the Division of Tax Administra- 
tion-Inheritance Tax serving the county of which the decedent was a resi- 
dent, within 35 days after the date of such payment. (See Section 14732 
for counties comprising each district.) The notice must indicate the num- 
ber of the insurance policy, name of the insuring company, nature and 
type of the poficy, name of the insured decedent and residence at fime of 
death, name and residence of beneficiary and beneficiary's reladonship 
to the decedent, the face value of the policy, the amount payable, the 
amount paid to the beneficiary and the amount retained for future pay- 
ment, if any. 

(10) When the policy is not owned by the insured decedent at death, 
payment may be made to a named beneficiary if the aggregate is not in 
excess of $5,000, or pursuant to the circumstances described in subdivi- 
sions (a)(3), (4) and (5) and subject to notice under subdivision (a)(9). 
Payment of all other amounts are subject to the provisions of Revenue and 
Taxation Code Section 14345. The request for consent to transfer will be 
processed in the District Office of the Division of Tax Administration- 
Inheritance Tax serving the county of decedent's residence. See Section 
14732 for counties comprising each district. To facilitate processing the 
request should include the policy number, name and last residence of the 
insured decedent, name of the beneficiary, relationship of the beneficiary 
to the decedent, the amount payable, name of the policy owner, relation- 
ship of the owner to the insured, effective date of the current ownership. 
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whether the owner was the original applicant, how ownership was ac- 
quired, the extent to which consideration may have been given by the 
owner to the insured, whether the insured retained any incidents of own- 
ership or policy rights, and the extent to which the insured may have paid 
the premiums on the policy. 

(b) Annuity Contract. In the case of an insurance company which had 
issued an annuity contract, under which any amount is due as a result of 
the death of a decedent, or under which payments continue after the death 
of a decedent, the company shall comply with the notice and withholding 
requirements specified in Revenue and Taxation Code Section 1 4345 un- 
less the consent specified in that section is first secured; provided, pay- 
ment may be made to the following persons up to the amount indicated 
if contemporaneously with such payment notice thereof is given to the 
State Controller: 

(1) If the transferee entitled thereto is the spouse of the decedent, pay- 
ments may be made without limit. 

(2) If the transferee entitled thereto is the lineal ancestor or lineal issue 
of the decedent, i.e., parent, grandparent, child, grandchild, etc., pay- 
ments may be made in a total amount not in excess of $15,000. 

(3) If the transferee entitled thereto is the brother, sister or descendant 
of a brother or sister of the decedent, payments may be made in a total 
amount not in excess of $7,500. 

(4) If the transferee entitled thereto is not in any of the foregoing 
classes, payments may be made in a total amount not in excess of $2,000. 

For purposes of this regulation, the word transferee is defined to in- 
clude, but is not limited to, surviving joint annuitant. 

(c) Application for Consent to Transfer. An application for the State 
Controller's "Consent to Transfer" proceeds of policies should state the 
number of the policy, the amount payable, the last known address of de- 
cedent and the place of his death, the name and address of the beneficiary 
and his relationship to the decedent, and the total amount of insurance 
payable by reason of the death of the decedent carried with the applicant 
and with other companies so far as is known. 

The application should be sent to the District Office of the Division of 
Tax Administration-Inheritance Tax nearest the place of decedent's resi- 
dence. For the District Offices, see Section 14732. 
NOTE: As to the taxation of insurance proceeds, see Sections 13722, 13723, 
13724, 13724.1, 13724.2 and Revenue and Taxation Code Sections 13721 through 
13724. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14345, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 



§ 1 4345.1 . Issuance of Consent. 

To secure any consent mentioned in Revenue and Taxation Code Sec- 
tions 14341, and 14345, a written request therefor must ordinarily be sub- 
mitted to any of the following: 

(a) The State Controller. 

(b) The inheritance or any assistant inheritance tax attorney of the Di- 
vision of Tax Administration-Inheritance Tax of the State Controller's 
office. 

(c) The inheritance tax referee who has been assigned to the estate in 
which the request is being made. 

The persons enumerated in subdivisions (b) and (c) above have written 
authorization from the State Controller to issue consents. The State Con- 
troller has also authorized legal assistants of the Division of Tax Admi- 
nistration-Inheritance Tax to issue consents to transfer. 

No consent to deliver property will be issued unless evidence is sub- 
mitted that the payment of the tax on the transfer thereof is otherwise am- 
ply secured. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14345, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 



Article 10. Refunds 

§ 14371. Refund of Erroneous Payment in Excess of Order 
Fixing Tax. 

Any person making an erroneous payment of tax in excess of the 
amount specified in an order fixing tax as finally amended or modified, 
and as adjusted for the discount or interest provisions of the law, is en- 
titled to a refund of the amount erroneously paid. 
NOTE: Reference: Section 14371, Revenue and Taxation Code. 

§ 14371.1. Refund of Erroneous Payment in Excess of 
Controllers' Determination. 

Where there is no order fixing tax amounts erroneously paid will be 
subject to refund to the person making payment on presentation of proof 
satisfactory to the Controller that he is entitled to a refund. 
NOTE: Reference: Section 14371, Revenue and Taxation Code. 

§14371.2. Erroneous Payment. 

An erroneous payment is that portion of the amount paid which is in 
excess of the amount specified in an order fixing tax or where there is no 
order fixing tax, in excess of the amount specified in a Controller's deter- 
mination of tax. 
NOTE: Reference: Section 14371, Revenue and Taxation Code. 

§ 14372. Time Limitation for Refund Applications. 

Application for refund of an erroneous payment may be made to the 
Controller, or to the superior court having jurisdiction within one year af- 
ter entry of the order fixing tax or of the decree of final distribution of the 
estate, whichever is later. 
NOTE: Reference: Section 14372, Revenue and Taxation Code. 

§ 1 4372.1 . Application for Refund. 

An application for refund of an erroneous payment where the tax has 
been fixed in a Controller' s determination shall be made to the Controller 
within one year after the determination becomes final, within two years 
of the decedent's death or within one year after the erroneous payment, 
whichever is later. 
NOTE: Reference: Section 14372, Revenue and Taxation Code. 

Article 11. Estates in Probate 

§14501. Submission of Documents. 

To assist the inheritance tax referee appointed in any proceeding to de- 
termine tax (see Revenue and Taxation Code Sections 14501 through 
14577, and Probate Code Sections 1 170 through 1 175) in arriving at his 
determination as to whether any tax imposed by the Inheritance Tax Law 
is due on any transfer of property by a decedent, the following documents 
must be submitted to the referee: 

(a) The original and two copies of any inventory prepared pursuant to 
Section 600 of the Probate Code. 

(b) Two copies of the decedent's will, if any, including any codicils 
thereto. 

(c) The original and one copy of Form IT-22, entitled "Inheritance Tax 
Declaration." This should be executed by the executor of the decedent's 
will, the administrator of the decedent's estate, or any other person hav- 
ing actual knowledge of the facts required. Copies of the declaration form 
may be obtained from the referee or from the Division of Tax Adminis- 
tration-Inheritance Tax of the Controller's office in Los Angeles, Sacra- 
mento, or San Francisco. (See also Section 14501.1). 

(d) The original and one copy of form IT-3, entitled "Marital Property 
Declaration," where the distribution of the estate is determined by the 
character of the property as either community, quasi-community or sep- 
arate property, or where the decedent was survived by a spouse and under 
the terms of the decedent's will admitted to probate the surviving spouse 
is forced to make an election or during the decedent's lifetime the dece- 
dent and the surviving spouse entered into an agreement concerning the 
character of their property. In all other cases, the form IT-3 is not normal- 
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ly required; however, the Controller's office may require the form IT-3 
he completed and submitted in any case where the information contained 
thereon is necessary to determine the proper amount of inheritance tax 
due. The declaration should be executed by the decedent's surviving 
spouse. If this is for some reason impossible, it may be executed by any 
person having actual knowledge of the facts required. In the latter event, 
the person making the declaration should add a paragraph explaining the 
reason for not submitting the spouse's declaration and setting forth the 
declarant's connection with the decedent and his or her means of knowl- 
edge of answers to the questions. 

(e) The original and one copy of Form IT-2, entitled "Declaration 
Concerning Residence," if it is claimed that the decedent was a nonresi- 
dent of California at the time of his death. 

If no court proceeding is pending or contemplated, and it is desired to 
secure the Controller's consent to transfer intangible property belonging 
to the estate of a decedent who was domiciled outside the State of Califor- 
nia, the request for the Controller's consent should be made on form 
IT-23, entitled "Residence Affidavit and Request for Consent to Trans- 
fer," and form IT-23A, entitled "Rider to be Attached to Residence Affi- 
davit and Request for Consent to Transfer, Form IT-23, in Cases Where 
Decedent was a Nonresident not a Citizen of the United States," in cases 
where the decedent was a nonresident of the United States, filed with the 
Division of Tax Administration-Inheritance Tax in Los Angeles, Sacra- 
mento or San Francisco. Copies of the forms may be obtained from the 
Division of Tax Administration-Inheritance Tax. (See also Sections 
13303.4, 13851.1 and 14345.1). 

(0 Two copies of any petition filed pursuant to Sections 1 170 through 
1 175 of the Probate Code to establish the fact of the decedent's death. 

(g) An affidavit executed by any joint tenant of the decedent's who 
survived the latter' s death, if it is claimed that such tenant made any con- 
tribution to the acquisition of the joint tenancy property. (See Sections 
13554 and 13671 through 13671.5, and Revenue and Taxation Code Sec- 
tions 13671 and 13671.5). There is no prescribed form for this affidavit. 
It may be incorporated in the space provided in the Inheritance Tax Dec- 
laration, Form IT-22, or by a rider or exhibit attached thereto. A full 
statement should be made explaining the transactions whereby the joint 
tenancy titles involved were created, giving in regard to each item the 
date of acquisition, the net amount invested by the decedent and by the 
survivor, and the economic origin of the survivor's contribution. Stating 
that the survivor's investment was made with his own or separate proper- 
ty is not sufficient since this would be true if the decedent had some time 
in the past given to the survivor the money or property which was later 
reinvested in the joint tenancy property. If such were the case, the survi- 
vor's contribution would be subject to inheritance tax. 

(h) Two copies of any trust or other instrument by which the decedent 
made any transfer during his lifetime (see Revenue and Taxation Code 
Sections 13641 through 13648), together with two copies of a list of the 
property, as of the date of the decedent' s death, included in such transfer. 

(i) In the case of a transfer by the decedent of listed inactive stock, of 
unlisted stock not actively traded in, or of stock of a closed corporation, 
balance sheets of the issuing corporation as of a date as near to the date 
of death as is practicable, and profit and loss statements of the corporation 
for each of the five years immediately preceding the date of death. Copies 
of balance sheets and statements already prepared by the company's ac- 
countant should be submitted. The number of shares outstanding and the 
nature of the business in which the company is engaged must be shown. 

(j) If a transfer consisted of a parcel of real property, the most recent 
real property tax bill, or other satisfactory evidence of ad valorem tax val- 
ue, covering such parcel. 

(k) If any property transferred was subject to a bona fide lien or other 
encumbrance which reduced the market value of the property at the date 
of death, a copy of the lien or encumbrance instrument, or a statement of 
the terms thereof. 

(Ij Such other documents and copies of the foregoing as may be of as- 
sistance to the referee in determining whether any tax is due. 



If a referee has been appointed to determine tax in a probate proceed- 
ing, the aforementioned documents should be submitted to the referee by 
the executor of the decedent's will or the administrator of the decedent's 
estate. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14501, Revenue and Taxation Code. 

History 
1. Amendment of subsections (c), (d) and (e) filed 7 2-81; effective thirtieth day 
thereafter (Register 81, No. 27.) 

§ 1 4501 .1 . Inheritance Tax Declaration — Description of 
Property. 

In general, in listing property upon Form IT-22, entitled "Inheritance 
Tax Declaration," (see Section 14501(c)) the description thereof should 
be such that the property may be readily identified. 

(a) Real Property. In describing real property or any interest therein, 
set forth: 

(1) A description of the property sufficient to identify it. 

(2) The name of the county in which the property is located. 

(3) If located in a city, the place where located by street and number. 

(4) If improved, a short statement oi' the character of the improve- 
ments. 

(5) The name of the person in whose name the title stands. 

(b) Bonds. A description of bonds should include a statement of the 
following: 

(1) Number of bonds. 

(2) Principal amount. 

(3) Name of obligor. 

(4) Date of maturity. 

(5) Rate of interest and the date or dates on which interest is payable. 

(6) Series number, where there is more than one issue. 

(7) Exchange upon which listed or the principal place of business of 
the obligor, if unlisted. 

(c) Stocks. A description of stocks should include a statement of the 
following: 

(1) Number of shares. 

(2) Particular class or series. 

(3) Whether common or preferred, and, if preferred, what issue there- 
of. 

(4) Whether par or no-par. 

(5) Certificate number. 

(6) Name of corporation issuing, and, if stock is not listed on an ex- 
change, state in which corporation was incorporated, and location of its 
principal place of business. If stock is listed, state the name of the princi- 
pal exchange upon which it is sold. 

(d) Notes. A description of notes should include the following: 

( 1 ) Name of the maker. 

(2) Date on which made. 

(3) Date of maturity. 

(4) Amount of principal. 

(5) Amount of unpaid principal. 

(6) Rate of interest, whether simple or compound, date to which inter- 
est has been paid, and amount of unpaid interest. 

(7) If secured, the nature of the security. 

(e) Life Insurance. A description of a life insurance policy should in- 
clude the following: 

(1) Nature and type of the policy. 

(2) Name of the insurer issuing the policy. 

(3) Name of beneficiary and his relationship to decedent. 

(4) Number of policy. 

(5) Face value of policy and amount payable. 

(0 Judgment. A description of a judgment should contain the follow- 
ing: 

(1) Title of the cause and name of the court in which the judgment was 
rendered. 

(2) Date on which rendered. 
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(3) Name and address of the judgment debtor and of the judgment 
creditor. 

(4) Amount unpaid. 

The filing of a certified abstract of judgment conforming to the provi- 
sions of Section 674 of the Code of Civil Procedure will meet all require- 
ments concerning the description of a judgment. 

(g) Taist. In describing any property transferred by the decedent in 
trust, give the name and address of the trustee, and the name, age, and ad- 
dress of each of the beneficiaries. 

Property which is completely described in the inventory filed with the 
probate court need not be described in Declaration IT-22; but in such 
case a reference should be made in the declaration to the description in 
the inventory. 
NOTE: Reference: Section 14501, Revenue and Taxation Code. 

§ 1 4501 .2. Statute of Limitations. 

There is no statute of limitations respecting the time within which the 
proceeding mentioned in Revenue and Taxation Code Sections 14501 
through 14515 may be commenced. 
NOTE: Reference: Section 14501, Revenue and Taxation Code. 

§14502. Hearing Before Referee. 

In reaching a determinafion as to whether any tax imposed by the In- 
heritance Tax Law is due in the estate of a decedent, the inheritance tax 
referee may conduct a hearing at which he or she may exercise all the 
powers of a referee of the superior court, and examine any person under 
oath who the referee believes possesses knowledge of necessary facts. 
The referee may issue a subpoena requiring any such person to appear 
and testify at the hearing and to produce any book, paper, or record in his 
custody or control that may be relevant to the inquiry. Any person served 
with such a subpoena who refuses to appear and testify, or produce the 
required book, paper, or record, is guilty of a contempt of the superior 
court. 

The referee will hold a hearing in those cases in which he or she deems 
it necessary or at the request of the taxpayer or his or her representative 
or at the request of the Division of Tax Administration-Inheritance Tax 
of the State Controller's office. The Division will generally request a 
hearing in any case in which a substanfial inheritance tax question is in- 
volved. 

The documents specified in Section 14501 . 1 must be submitted to the 
referee prior to the time of the holding of any hearing by him or her. 
NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference: 
Section 14502, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 

§ 14506. Proposed Report. 

Prior to filing any report with the superior court in any proceeding to 
determine tax (see Revenue and Taxation Code Sections 14501 through 
14577 and Probate Code Secfions 1 1 70 through 1 175) the inheritance tax 
referee must send the State Controller a copy of the proposed form there- 
of. 
NOTE; Reference: Section 14506, Revenue and Taxation Code. 

§ 14515. Distribution to State of Escheated Property. 

A distribufion to the State of any property of a person dying on or after 
June 25, 1935 (the effective date of the Inheritance Tax Act of 1935), to 
which the State is entitled by reason of escheat, does not constitute a 
transfer subject to the Inheritance Tax Law. However, if after such distri- 
bution the property is delivered pursuant to law to any heir of the dece- 
dent entitled thereto, a transfer is deemed to have been made to the heir 
as of the date of death of the decedent. 

A distribution to the State of any property of a person dying prior to 
June 25, 1935, to which the State is entitled by reason of escheat, consti- 
tutes a transfer subject to the Inheritance Tax Law. In such case the tax 
is computed as though the transfer is made to a stranger. If the property 



is subsequently delivered pursuant to law to any heir of the decedent 
whose relationship to the decedent is nearer than that of a stranger, a re- 
fund will be made as in the case of a tax paid upon a transfer subject to 
a contingency or condiUon, (see Revenue and Taxation Code Section 
13411). 
NOTE: Reference: Section 14515, Revenue and Taxation Code. 



Article 11.1. 



Proceeding Initiated by 
Controller 



§ 14533. Hearing Before Referee. 

In conducting any hearing in a proceeding to determine tax instituted 
by the State Controller, the referee has substantially all the powers speci- 
fied in Section 14502. 
NOTE: Reference: Section 14533. Revenue and Taxation Code. 

§ 1 4533.1 . Statute of Limitations. 

There is no statute of limitafions respecting the rime within which the 
proceeding menfioned in Revenue and TaxaUon Code Sections 14531 
through 14537 may be commenced. 
NOTE: Reference: Section 14533, Revenue and Taxation Code. 

Article 11.2. Proceeding Initiated by 
Interested Party 

§ 1 4551 . Statute of Limitations. 

There is no statute of limitations respecting the time within which the 
proceedings mentioned in Revenue and TaxaUon Code Sections 14551 
through 14555 may be commenced. 
NOTE: Reference: Section 14551, Revenue and Taxation Code. 



Article 11.3. 



Tax Determination by the 
Controller 



§14560. In General. 

The Controller may make a determination of the taxability, tax liabil- 
ity, and amount of tax on transfers subject to tax in any case where no 
court proceeding is pending or likely to be filed, or should in the opinion 
of the Controller be filed, in which such a determination may be made. 
Court proceedings in which a tax may be determined include a probate 
of decedent's estate (Revenue and Taxation Code Sections 
14501-14515), petifion by Controller (Revenue and TaxaUon Code Sec- 
tions 14531-14537), peUUon by interested party (Revenue and TaxaUon 
Code Sections 14551-14555), acUons to quiet title (Revenue and Taxa- 
tion Code Sections 14571-14577) and petiuon to establish fact of death 
(Probate Code Section 1 174). 
NOTE: Reference: Section 14560, Revenue and Taxation Code. 

§ 1 4561 . Referral to Referee. 

In those cases where, under Revenue and Taxation Code Section 
14560, the Controller may issue a tax determinafion in absence of a court 
proceeding, the matter may be referred to an inheritance tax referee to as- 
certain and submit a report on: 

(a) The clear market value of the property included in each transfer 
subject to tax. 

(b) The amount of tax due and payable on each transfer. 

(c) Such other facts as will assist the Controller in the determinafion 
of the tax. 

The documents to be submitted to the referee, or the Controller in ab- 
sence of a referral to a referee, are the same as those specified in Secfions 
14501 and 14501.1. 

Referral to an inheritance tax referee will be made only in those cases 
in which appraisals of the assets will have a bearing on the tax. 
NOTE: Reference: Section 14561, Revenue and Taxation Code. 
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§14562. Notice of Determination. 

Upon determining the inheritance tax due on any transfer, the Control- 
ler will notify the person filing form IT-22 or the persons liable for the 
tax. The notice will be by mail to the address stated in the form IT-22 or 
by personal service. The Controller may also send copies of the notice to 
such other persons as may be appropriate. 
N()TI-.: Reference: Section 14562, Revenue and Taxation Code. 

§ 14563. Finality of Determination. 

The Controller's determination of tax becomes final 60 days after the 
date on which notice thereof is mailed as specified in Section 14562 and 
Revenue and Taxation Code Section 14562 unless within such time a 
proceeding in which the tax may be fixed by court order is instituted. 
Written notice of such a proceeding must be given to the Controller. If 
such a proceeding is timely instituted, the Controller's determination is 
superseded and determination of the tax will proceed as if no Controller's 
determination had been made. 
NOTi;: Reference: Section 14563, Revenue and Taxation Code. 

§ 1 4563.1 . Effect of Determination. 

Upon becoming final a Controller's determination shall thereafter 
have the same force and effect as an order fixing tax made by a court in 
a proceeding in which such an order may be made. Pursuant to Revenue 
and Taxation Code Section 14672 such order has the force and effect of 
a judgment in a civil action. 

The determination is conclusive only as to such property as may have 
been included in transfers disclosed to the Controller before the determi- 
nation was made. 
NOTE: Reference: Section 14563, Revenue and Taxation Code. 



Article 12. Court Jurisdiction 



§ 1 4651 . Court Jurisdiction — Resident Decedent. 

In the case of a decedent who died a resident of California, the superior 
court of the county in which he last resided as a rule has jurisdiction to 
hear and determine all questions relative to any tax imposed by the Inher- 
itance Tax Law on any transfer by him. 

NOTE: Reference: Section 14651, Revenue and Taxation Code; Section 301, Pro- 
bate Code. 

§ 14653. Court Jurisdiction — Nonresident Decedent. 

In the case of a decedent who died a nonresident of California, the su- 
perior court of the county in which any of the decedent's real property is 
situated, or. if he owned no real property in this State, then the superior 
court of any county in which any of his personal property is situated, as 
a rule has jurisdiction to hear and determine all questions relative to any 
tax imposed by the Inheritance Tax Law on any transfer by the decedent. 
If the decedent leaves real or personal property in more than one county 
in this State, the superior court of any such county which first acquires 
jurisdiction will retain the same to the exclusion of the superior court of 
any other such county. 

NOTI:: Reference: Section 14653, Revenue and Taxation Code; Section 301 , Pro- 
bate Code. 

§ 1 4653.1 . Paramount Jurisdiction of Probate Court. 

Notwithstanding Sections 14651 and 14653, any superior court which 
has acquired jurisdiction in probate of the estate of any decedent has ex- 
clusive jurisdiction to hear and determine all questions relative to any tax 
imposed by the Inheritance Tax Law on any transfer by the decedent. 
NOTti: Reference: Section 14653, Revenue and Taxation Code. 



Article 13. Administration 

§ 14732. Division of Tax Administration-Inheritance 
Tax — In General. 

The State Controller supervises the administration of the Inheritance 
Tax Law through the medium of the Div:ision of Tax Administration -In- 
heritance Tax of his office. 

To facilitate the work of the division, the State Controller has di\ ided 
the State into three districts with an office of the division in each, as fol- 
lows: 

(a) Northern District: Headquarters — Room 402, 1227 O Street, Sac- 
ramento 95802 (P.O. Box 247). 

Includes the Counties of Alpine, Amador. Butte. Calaveras, Colusa, 
El Dorado, Fresno, Glenn. Kings. Lake. Lassen. Madera, Mariposa. 
Merced. Modoc, Napa, Nevada, Placer, Plumas, Sacramento, San .loa- 
quin, Shasta, Sierra, Siskiyou, Solano, Stanislaus, Sutter. Tehama. Trin- 
ity, Tulare, Tuolumne, Yolo, Yuba. 

(b) Central District: Headquarters — Humboldt Bank Building, 785 
Market Street, San Francisco 94103. 

Includes the Counties of Alameda. Contra Costa. Del Norte, Hum- 
boldt, Marin, Mendocino, Monterey, San Benito, San Francisco, San 
Luis Obispo, San Mateo, Santa Clara, Santa Cruz, Sonoma. 

(c) Southern District: Headquarters — -Room 6125, 107 South Broad- 
way, Los Angeles 90012. 

Includes the Counties of Imperial, Inyo, Kern, Los Angeles, Mono. 
Orange, Riverside, San Bernardino, San Diego, Santa Barbara. Ventura. 

Any correspondence with the division relative to any matter arising 
within a particular county should be sent to the headquarters of the dis- 
trict within which the county is located. 

NOTE: Authority cited: Section 14740, Revenue and Taxation Code. Reference 
Section 14502, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 



Article 13.1. Inheritance Tax Referees 

§14772. Ethics. 

The conduct and professional activities of Inheritance Tax Referees 
should reflect credit to the profession and adhere to the common rules of 
integrity applying to all officers of the Court. Their official activities 
must be conducted in such an impartial manner that all persons under- 
stand that no Referee can be influenced by other than proper methods. 
Referees must avoid situations where prejudice, bias or opportunity for 
improper personal gain could influence their decisions. They must equal- 
ly avoid circumstances suggesting that favoritism or improper personal 
gain must be a motivating force in the performance of their statutory re- 
sponsibilities. 

Consistent with such objectives, an Inheritance Tax Referee shall not: 

(a) Advertise the position of Inheritance Tax Referee in conjunction 
with any other profession, business or occupation; or use in any way the 
title of Inheritance Tax Referee in connection with any public or private 
matter which is unrelated to the referee's duties, functions or responsibi- 
lities. 

(b) Directly or indirectly acquire or negotiate to acquire, either as prin- 
cipal or agent, an interest in property appraised by said Referee in his or 
her official capacity as Inheritance Tax Referee, until there has either 
been a bona fide sale or transfer of such property to a third person, a lapse 
of three years from date of the appraisal, or judicial approval after the 
court has been given full knowledge of all facts concerning the Referee's 
official involvement with the property. 

(c) Engage in any employment, activity or enterprise, or have any in- 
terest, financial or otherwise, direct or indirect, which is inconsistent, in- 
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compatible, in conflict with, or inimical to his duties, functions or respon- 
sibilities as a Referee. 

(d) Receive or accept, directly or indirectly, any gift (including money, 
.service, gratuity, favor, entertainment, hospitality, loan or any other 
thing of value) under circumstances from which it reasonably could be 
inferred that the gift was intended to influence the performance of official 
duties or was intended as a reward for any official action. 

(e) Engage in any political activity which is contrary to the provisions 
of Revenue and Taxation Code Section 14778. 

(f) Engage at any time in conduct or behavior which causes discredit 
to the Office of Inheritance Tax Referee, including, but not limited to, 
dishonesty, intemperance or conviction of a felony or conviction of a 
misdemeanor involving moral turpitude. 

Note: Reference: Section 14772, Revenue and Taxation Code. 

§14772.1. Performance. 

An Inheritance Tax Referee shall: 

(a) Promptly perform all duties required by law in a competent and ef- 
ficient manner. 

(b) Use accepted appraisal practices and procedures in determining the 
fair market value of assets to be appraised. 

(c) Employ necessary staff personnel to guarantee that all work is 
properly performed without unreasonable delay and be responsible for 
conformance to these standards by his or her staff. 

(d) Not disclose an appraisal, finding or determination to a third party 
without permission of the Office of State Controller where appropriate 
or the attorney for the estate, and personal representative or surviving 
transferee, in cases of nonprobate property, unless required to do so by 
law. 

(e) Obtain an advisory appraisal by a Referee of another county when: 

(1 ) An interest in real property is located in such other county; 

(2) Appraising an interest in a business entity (partnership, corpora- 
tion, trust, etc.) owning an interest in real property in such other county 
when the Referee concludes that such property should be appraised in or- 
der to value the decedent' s interest in the business entity. (The request for 
an advisory opinion should indicate the property's inclusion in a separate 
entity.) 

If contiguous real property subject to (1) or (2) is located in two or 
more such counties, the advisory appraisal on the entire parcel shall be 
obtained from one Referee in any such county. 

(3) An advisory opinion is not required if either: 

(A) A parcel of real property is situated partly in the county of dece- 
dent's domicile and partly in an adjoining county; 

(B) Consent to appraise the real property without an advisory appraisal 
is first obtained from all Inheritance Tax Referees of the county in which 
the real property is located; 

(C) It appears from all available evidence that the value of the interest 
in the real property does not exceed $5,000; or 

(D) The appraisal is a "reappraisal for purposes of sale" and the Inheri- 
tance Tax Referee is satisfied from all available information that the sale 
price is consistent with the prior appraisal and the sale is a bona fide sale. 
NOTE: Reference: Section 14772, Revenue and Taxation Code. 

§14772.2. Training. 

(a) An Inheritance Tax Referee shall complete a minimum of twenty 
hours per year of acceptable continuing educational study as defined by 
the Office of the State Controller. 

(b) An Inheritance Tax Referee shall be responsible for providing ade- 
quate training to his or her staff to insure that official duties will be per- 
formed in a competent and efficient manner. 

NOTE: Reference: Section 14772, Revenue and Taxation Code. 



Article 13.2. County Treasurers 

§14791. In General. 

NOTH: Authority cited: Section 14740. Revenue and Taxation Code. 

History 
1. Repealer of Article 13.2 (Section 14791) filed 7-2-81; effective thirtieth day 
thereafter (Register 81, No. 27). 



Article 13.3. Inspection of Records 

§14813. Information Confidential. 

(a) All information and records relative to any tax imposed by the In- 
heritance Tax Law acquired by the State Controller or by the inheritance 
or any assistant inheritance tax attorney is confidential in nature and, ex- 
cept as may be necessary for the enforcement of the law, cannot be di- 
vulged to any person other than a person liable for the tax or his duly au- 
thorized agent, or any local, state, or federal tax official. 

(b) If the Controller has received the information to be divulged from 
the United States Internal Revenue Service, the person to whom it is di- 
vulged shall be advised of its source and that the confidentiality afforded 
thereto must be the same as if it were received directly from the Internal 
Revenue Service. Such information may be divulged only ( 1 ) to repre- 
sentatives of the Internal Revenue Service; (2) to the State Board of 
Equalization and the Franchise Tax Board; and (3) in judicial proceed- 
ings for enforcement of the California Inheritance and Gift Tax Laws. 
NOTE: Reference: Section 14813, Revenue and Taxation Code. 

Chapter 2. Gift Tax 

NOTE: The regulations are numbered to correspond with the sec- 
tion of the California Gift Tax Law which is being implemented, inter- 
preted, or made specific. The authority cited for all regulations in Sub- 
chapter 2 is Section 16506, Revenue and Taxation Code.) 

Foreword * 

* Prepared by State Controller. 

Nature and Scope of Gift Tax 

The gift tax is not a tax upon property, but is rather a tax upon the privi- 
lege of transferring property by gift. Generally speaking, it reaches every 
transfer of property made after 10 p.m. of June 21, 1939 (the effective 
date of the "Gift Tax Act of 1939"), by an individual, whether in trust or 
otherwise, whether it is direct or indirect, and whether the property is real 
or personal, tangible or intangible, to the extent that the transfer is made 
without an adequate and full consideration in money or money's worth. 
It does not extend to any transfer of property which this State for constitu- 
tional reasons is prohibited from taxing. Also, it ordinarily taxes only 
gifts of property, other than future interests therein, in excess of $4,000 
annual exemption to each donee, and gifts of future interests in property 
regardless of value. 

The tax is not limited in its imposition to transfers of property without 
a valuable consideration, which at common law are treated as gifts, but 
extends to sales and exchanges made with donative intent for less than 
an adequate and full consideration in money or money's worth. 

History of Gift Tax Legislation 

The California gift tax was imposed by the "Gift Tax Act of 1939" 
(Chapter 652 of the Statutes of 1939, effective 10 p.m., June 21, 1939). 

The law was amended in 1 940 by Chapter 41 of the Statutes of the First 
Extra Session of 1940, effective March 6, 1940; and again in 1941 by 
Chapter 1035 of the Statutes of 1941, effective July 16, 1941. 

Among other things, the 1940 amendment subjected to the law one- 
half of all community property transferred by way of gift to a husband; 
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prcnidcd that any donative transfer of community property by spouses 
to a third person is a gift of one-half of such property by the husband and 
one-half by the wife; provided that if the separate property of one spouse 
is translerred by agreement into community property, one-half of such 
property represents a gift from the transferring spouse; excluded alien 
nonresidents of the United States from the scope of several of the speci- 
fied exemptions; extended the annual $4,000 exemption to transfers 
made in trust; and deleted a provision requiring that the consent of the 
State Controller be obtained prior to the making of transfers of corporate 
stock. 

The 1941 amendment, in part, provided that a wife has the same inter- 
est in community property acquired before July 29, 1 927 (the effective 
date of Section 161a of the Civil Code), that she has in community prop- 
erty acquired since that date; limited the scope of the charitable exemp- 
tion; extended the annual exemption to alien nonresidents of the United 
States; changed the method of computing the gift tax credit; provided that 
the payment of the gift tax by a donee, or any agreement by him to pay 
such tax, is not consideration for the transfer to him; changed the last date 
for filing returns from March 1 to April 1 5 of the year following the calen- 
dar year in which a gift is made; authorized the State Controller to provide 
by rule for the filing of returns in a case where a donor has died or for 
some other reason cannot personally file a return; provided for the valua- 
tion of a transfer both for gift and inheritance purposes, if the transfer is 
subject both to gift and inheritance taxes, where the donor dies before fil- 
ing a return; provided that the penalty for failure to file a return attaches 
also where the return is required by regulations of the Controller; pro- 
vided that where a gift return is filed after the last date for filing, a penalty 
for delinquent tax payment attaches as of June 1 5 next following; pro- 
vided that the civil penalty of $1,000 attaches also where there is willful 
failure to make a return or pay tax in accordance with the Controller's 
regulations; and authorized valuation of insurance policies and annuity 
contracts at market value as of the date of gift. 

In 1 943 the Gift Tax Act of 1 939 as amended was codified and became 
Part 9 of Division 2 of the Revenue and Taxation Code, comprising Sec- 
Uons 15101 to 16652, inclusive, (Chapter 658, Statutes of 1943). The ef- 
fective date of the codificafion was postponed to July 1, 1945. 

The law was amended in 1 944 (Chapter 46, Fourth Extra Session, Stat- 
utes of 1944; effective June 20, 1944) to provide relief to members of the 
armed services of the United States serving outside the continental 
United States with respect to the time of filing returns and paying the tax. 

The law was amended twice in 1945, twice in 1947, and three times 
in 1951. 

Major Legislation Affecting Codified Law 

1945 Statutes (operative July 1, 1945): 

Chapter 380 amended provisions for computation of tax on false or 
fraudulent returns or on failure to file a return or report transfers; also pro- 
vided for payment of interest on certain tax refunds. 

Chapter 697 reduced the rate of interest in computing future, contin- 
gent and limited estates from 5 to 4 percent. 

1947 Statutes (effective September 19, 1947): 

Chapter 658 amended provisions respecting appropriafion of Gift Tax 
Fund. 

Chapter 735 required adoptions be of persons under age 21 to qualify 
as class A donees; included widower of a daughter as a class B donee; 
amended provisions relating to penalties and refunds; provided for distri- 
bution of copies of the law; repealed provisions regarding fraud or failure 
to report transfers; repealed definition of community property as includ- 
ing intangibles acquired by spouses while domiciled outside of Califor- 
nia; and repealed provisions relating to certain contingent transfers. 

1951 Statutes (effective September 22, 1951): 

Chapter 80 provided that the specific exemption be applied against net 
gift to a donee. 

Chapter 453 provided limits as to lien which attaches to property of a 
donee. 



Chapter 734 included within the charitable exemption properlv' trans- 
ferred to certain nonprofit hospitals and membership associations. 

1953 Statutes (effective September 9, 1953): 

Chapter 695 included as class A donees persons adopted during mi- 
nority by any lineal issue or certain others in same classification. 

Chapter 895 reduced return filing penalty from 1 percent to 5 percent. 

Chapter 1313 (effecfive to all gifts, whenever made) substituted tiling 
return under declaration of penalty of perjury in lieu of filing under oath; 
and provided for reciprocal collection of gift taxes with other stales. 

1955 Statutes (effective September 7, 1955): 

Chapter 383 excluded certain gifts to minors from classification as fu- 
ture interest gifts. 

1957 Statutes (effective September 11, 1957): 

Chapter 403 permitted the use of whole dollar amounts on returns; 
amended charitable exemption and provisions for time of determination 
of tax; added tax computation provisions regarding a false or fraudulent 
return or failure to file a return; provided for issuance of warrants for col- 
lecdon of tax; and amended provisions for tax delinquency notice to gov- 
ernmental officers and agencies respecting withholding. 

Chapter 1581 added provision for gift tax consequences of creation of 
real property joint tenancy between husband and wife. 

1959 Statutes: 

Chapter 1 1 28 (effective June 24, 1 959) increased rates of tax on class 
C and class D donees. 

Chapter 1628 (effective September 18. 1959) amended definition of 
class B and class C donees to include certain adopted or acknowledged 
children thereof. 

1961 Statutes (effective September 15, 1961): 

Chapter 636 added provisions with reference to taxing transfers of 
quasi-community property. 

Chapter 21 89 provided a tax rate increase as to class B donees; reduced 
specific exemption of a wife from $24,000 to $5,000; provided equal 
treatment of spouses where separate property of either is transferred into 
community property. 

1963 Statutes (effective September 20, 1963): 

Chapter 499 deleted requirement that payment of gift tax be made un- 
der protest as a condition to filing an action for recovery. 

Chapter 506 provided for redeterminafion of tax for later years when 
affected by a determination for a prior year. 

Chapter 523 disallowed annual exemption for certain transfers of sep- 
arate property into community property. 

1965 Statutes (effective September 17, 1965): 

Chapter 1 070 provided for gift tax on the exercise or release of general 
powers of appointment; repealed provisions treating certain conversions 
of separate property into community property as taxable gifts at death of 
a spouse; exempted transfers of community property between spouses; 
and provided that conversions of separate property to community proper- 
ty be considered as half the separate of each spouse. 

Chapter 1409 exempted charitable use transfers in trust although Cali- 
fornia trustee is not organized solely for charitable purposes. 

1967 Statutes (effective July 29, 1967, at 7:00 p.m.): 

Chapter 963 combined transferee classes C and D into one class C and 
increased the rates for all classes; reduced the gift tax annual exemption 
from $4,000 to $3,000. 

1968 Statutes (Chapter 263 effective June 6, 1968; others effective 
November 13, 1968): 

Chapter 263 revised class A transferee requirements regarding chil- 
dren adopted by stepparents. 

Chapter 709 substantially revised the gift tax determination procedure 
and delinquency. 

Chapter 1092 provided that certain transfers of a decedent not pre- 
viously reported be deemed incomplete and taxed at death. 

1969 Statutes (effective November 10, 1969): 

Chapter 1200 combined into a single provision the rules regarding 
classification of adopted children; updated mortality and actuarial tables 
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to be calculated at 3 1/2 percent per annum for valuing future interests 
such as life estates and annuities; amended procedure regarding court ac- 
tion by a taxpayer. 

1970 Statutes (operative July 1, 1971); 

Chapter 1282 changed title of "inheritance tax appraiser" to "inheri- 
tance tax referee" throughout the gift tax law to conform to inheritance 
tax law revisions of appraiser system. 

1971 Statutes (effective January 1, 1972): 

Chapter 1 741 established new procedures for filing returns and paying 
gift taxes on a quarterly basis. 

1972 Statutes: 

Chapter 579 (effective March 7, 1972) reduced the age of adoption for 
exemption purposes from 21 to 18. 

Chapter 990 (effective August 1 6, 1 972) provided that a disclaimer of 
an interest in property shall not be considered a gift. 

1973 Statutes (effective September 21, 1973): 

Chapter 637 amended exemption classification provisions for persons 
adopted when over 1 8 years of age. 

1974 Statutes (effective January 1, 1975): 

Chapter 101 updated mortality tables to be used at a 6 percent rate in 
valuing future interests such as life estates, annuities and remainders. 

Chapter 443 amended provisions relating to suits for modification or 
refund of gift taxes. 

1975 Statutes (effective January 1, 1976): 

Chapter 66 1 increased the interest rate for late payment of the tax from 
6 percent to 12 percent per annum. 

Chapter 942 taxed donor's one-half interest in community property 
transferred to a spouse, provided a marital exclusion in an amount equal 
to one-half the value of donor's separate property transferred to a spouse 
and increased the specific exemption for gifts to a spouse from $5,000 to 
$60,000. 

1976 Statutes (effective January 1, 1977): 

Chapter 579 provided gifts to certain political organizations are ex- 
empt from tax. 

Chapter 635 changed the age of donee whereby a gift of a future inter- 
est may nevertheless qualify for the annual exclusion from 18 to 21. 

1977 Statutes (effective January 1, 1978, operative July 1, 1978): 
Chapter 48 1 repealed and reenacted the gift tax law provisions to con- 
form with new uniform state tax hen law. 

1978 Statutes (effective January 1, 1979): 

Chapter 604 provided for payment of interest on refunds where over- 
payment of tax was made because of an error or mistake on the part of 
the taxpayer at a rate indexed to the federal reserve rate on each January 
1 . not to exceed 7 percent per annum. 

1979 Statutes (effective January 1, 1980): 

Chapter 322 made certain technical amendments to the Uniform State 
Tax Lien Law, adopted by Stats. 1977. Chapter 481. 

1980 Statutes (effective January 1, 1981): 

Chapter 600 consolidated the Uniform State Tax Lien Law, contained 
in various codes and several different parts of the Revenue and Taxation 
Code, including Part 9. into a single chapter of the Government Code; 
and deleted from the Gift Tax Law express language of the uniform law 
and, in place thereof, referred to the relevant chapter of the Government 
Code. 

Chapter 634 provided transfers to a spouse are excluded from the tax 
except where the spouse receives a limited power of appointment in any 
part, or all, of the donor's property; and increased the specific exemption 
for all other classes of beneficiaries. 



Article 1. Definitions 

§15103. Property— In General. 

The Gift Tax Law reaches any real or personal property, and any right 
or interest therein or income therefrom, the transfer of which this State 
is not prohibited from taxing by either the California or Federal Constitu- 



tion. In general, the property must either be situated in California or be 
within the State's taxing jurisdiction. 

NOTE; Authority cited: for Subchapter 2 (Sections 15 103 through 16563, not con- 
secutive): Section 16506, Revenue and Taxation Code. Reference: Section 15103, 
Revenue and Taxation Code. 

History 
1. Repealer of Subchapter 2 (Sections 15103(a) through 16563-16564, not con- 
secutive) and new Subchapter 2 (Sections 15103-16563, not consecutive) filed 
9-22-78 as procedural and organizational; designated effective 12-1-78. For 
history of former Subchapter 2, see Registers 59"No. 20; 66, No. 8: 73, No. 15; 
75, No. 17; 76, No. 5 and 76, No. 51. 

§ 1 51 03.1 . Property of Resident Donors. 

(a) Real Property. 

Real property in this State belonging to a resident donor is subject to 
the Gift Tax Law. Real property outside the State belonging to a resident 
donor is not subject to the law. 

(b) Tangible Personal Property. 

Tangible personal property in this State belonging to a resident donor 
is subject to the Gift Tax Law. Tangible personal property permanently 
outside the State belonging to a resident donor is not subject to the law. 

(c) Intangible Personal Property. 

Intangible personal property, wherever situated, belonging to a resi- 
dent donor is subject to the Gift Tax Law. 
NOTE: Reference: Section 15103, Revenue and Taxation Code. 

§ 15103.2. Property of Nonresident Donors. 

(a) Real Property. 

Real property in this State belonging to a nonresident donor is subject 
to the Gift Tax Lav/. 

(b) Tangible Personal Property. 

Tangible personal property permanently in this State belonging to a 
nonresident donor is subject to the Gift Tax Law. 

(c) Intangible Personal Property. 

Ordinarily, intangible personal property belonging to a nonresident 
donor is not subject to the Gift Tax Law unless it has acquired a so-called 
"business situs" (i. e., been actively used in connection with some busi- 
ness) in this State. 

Any intangible personal property of a nonresident donor otherwise 
subject to the Gift Tax Law is not subject thereto if transferred by a donor 
who at the date of the transfer was a resident of a state or territory of the 
United States or of a foreign state or country which then imposed a gift 
tax in respect to the intangibles of its own residents, but either: 

( 1 ) Did not impose such a tax in respect to intangible personal property 
of residents of this State; or 

(2) Had a reciprocity provision in its law exempting from its tax the 
intangibles of nonresidents of other jurisdictions whose laws, in turn, 
contain a similar exemption. 

Note: As to the intangibles exemption of nonresident donors, see Sec- 
tion 1 545 1 and 1 545 1.1, and Revenue and Taxation Code Section 1 545 1 . 
NOTE: Reference: Section 15103, Revenue and Taxation Code. 

§ 15103.3. Intangible Personal Property. 

The term "intangible personal property" includes stocks, bonds, notes 
(whether secured or unsecured), bank deposits, accounts receivable, pat- 
ents, trademarks, copyrights, goodwill, partnership interests, life insur- 
ance policies, and other choses in action. 
NoTE: Reference: Section 15103. Revenue and Taxation Code. 

§15103.4. Residence. 

For the purpose of the Gift Tax Law the term "residence" is synony- 
mous with legal residence or domicile. 

Any donor who claims that his residence is outside the State of Califor- 
nia must, in support of such claim, file with the State Controller an affida- 
vit to that effect on Form GT-1 1. 
NOTE: Reference: Section 15103, Revenue and Taxation Code. 

§ 15103.5. Residence of Married Women and Minors. 

Generally, a married woman has the same residence as her husband, 
even though she is separated from him. The residence of a minor, ordi- 
narily, is that of the father, or of the mother if the father is deceased. Ac- 
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cordingly, if a man has his residence in California, his wife and minor 
children, generally, likewise have their residence here. 
NOTI:: Reference: Section 13103, Revenue and Taxation Code. 

§15103.6. Resident. 

The term "resident" means a person whose residence is in the State of 
California. 
NoTE: Reference: Section 1.3103, Revenue and Taxation Code. 

§15103.7. Nonresident. 

The term "nonresident" means a person whose residence is outside the 
State of California. 
NOTE: Reference: Section 15103, Revenue and Taxation Code. 

§ 1 51 03.8. Joint Tenancy. 

For the purpose of the Gift Tax Law the term "joint tenancy" includes 
any ownership of property by two or more persons, the respective inter- 
ests of whom are equal, both as to title and possession, and were acquired 
at the same time and by the same title. The distinguishing incident of this 
character of ownership is the right of the surviving owner to the sole own- 
ership of the property by virtue of his survivorship. 

Note: As to transfers of joint tenancy property, see Sections 15104.2, 
15104.3, 15104.4, and Revenue and Taxation Code Section 15104.5. 
NOTE: Reference: Section 15103, Revenue and Taxation Code. 

§ 1 51 03.9. Future Interest. 

The term "future interest" includes a remainder of other estate or inter- 
est in property, whether vested or contingent, the right to the use, posses- 
sion, or enjoyment of which is limited to commence at, or is postponed 
to, some future date or time. 

Note: As to the exclusion of future interests from the annual exemp- 
tion, see Revenue and Taxation Code Section 15402. 
NOTE: Reference: Section 15103, Revenue and Taxation Code. 

§ 1 51 03.1 0. Tax-Exempt Securities. 

Inasmuch as the gift tax is a tax upon the privilege of transferring prop- 
erty by gift, and not upon the subject of the gift, tax-exempt federal, state, 
or municipal bonds or other evidences of indebtedness are subject to the 
Gift Tax Law. 
NOTE: Reference: Section 15103, Revenue and Taxation Code. 

§15104. Transfers — In General. 

The Gift Tax Law ordinarily reaches every transfer of property made 
after 10 p.m. of June 21, 1939, by an individual resident or nonresident 
without an adequate and full consideration in money or money's worth, 
to the extent that the transfer is within this State's taxing jurisdiction. A 
transfer may be made in trust or otherwise, may be direct or indirect, and 
may relate to property which is real or personal, tangible or intangible. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 15104.1. Cessation of Donor's Dominion or Control. 

One of the principal elements in a transfer subject to the Gift Tax Law 
is the complete divestment of the donor's control over the property trans- 
ferred. If the donor so parts with his dominion and control over the prop- 
erty as to leave him no power to cause the beneficial title to be revested 
in himself, the transfer is complete. But a transfer, though passing both 
legal and beneficial title, is still in essence merely formal so long as there 
remains in the donor a power to cause the revesting of the beneficial title 
in himself, and the gift remains incomplete during the existence of the 
power. The relinquishment or termination of the power is regarded as the 
event which completes the transfer. The receipt of income from the trans- 
ferred property by the donee during the interim between the formal mak- 
ing of the transfer and the relinquishment or termination of the power op- 
erates to free such income from the donor's power to receive it himself, 
and constitutes a gift of such income in the year of its receipt. 

A possibility of reverter does not in and of itself constitute a retention 
of dominion and control. When a transfer is made involving such a possi- 
bility, the tax is computed as though the transfer were made subject to a 
condition or contingency (see Section 15210). 



NOTH: Reference: Sections 15104 and 15105, Revenue and Taxation Code. 

§ 15104.2. Transfer of Community Property into Joint 
Tenancy, or Vice Versa. 

A transfer or conversion of community property into a joint tenancy 
between the spouses does not constitute a gift. The same is true as to a 
transfer or conversion of joint tenancy property owned by a husband and 
wife into their community where both spouses made equal contributions 
to the joint tenancy. 

Where there are unequal contributions made to real property held by 
a husband and wife in joint tenancy, created on or after September 1 1 , 
1957 and before January 1, 1981. see Sections 15104.50 and 15104.51. 
NOTE: Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 15104, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 

§ 15104.3. Transfer of Separate Property into Joint 
Tenancy. 

Unless otherwise indicated it is assumed in this regulation that the 
transfers were not made for an adequate and full consideration in money 
or money's worth. 

(a) Joint Bank Account. If A with his own separate funds creates a joint 
bank or similar account for himself and B. there is a gift from A to B when 
the latter lawfully and rightfully withdraws sums from the account for his 
own purposes, to the extent of any and all amounts so withdrav\ n. 

If A and B with their own separate and individual funds create a joint 
bank or similar account between them, any lawful and rightful withdraw- 
al from the account by A or B in excess of his contribution will constitute 
a gift from the other at the time of such withdrawal. 

(b) Joint U. S. Savings Bond. If A with his own .separate funds pur- 
chases a United States savings bond in his name and the name of B, i.e., 
payable to A or B. there is a gift from A to B when the latter lawfully and 
rightfully surrenders the bond for cash for his own purposes. 

If A and B with their own separate and individual funds purchase a 
United States savings bond in both names, i.e., payable to A or B, upon 
the lawful and rightful surrender of the bond for cash any amount re- 
ceived by A or B in excess of his contribution will constitute a gift from 
the other at the time of such cashing of the bond. 

(c) Joint Tenancy Other Than Joint Bank Account or Joint U. S Sav- 
ings Bond. 

( 1 ) Personal Property. If A with his own separate property creates a 
joint tenancy in personal property, other than a joint bank or similar ac- 
count or a joint United States savings bond, in favor of himself and B 
there is a gift from A to B of one-half of the property at the time that the 
tenancy is created. 

If A and B with their own separate and individual property create a 
joint tenancy in personal property, other than a joint bank or similar ac- 
count or a joint United States savings bond, in favor of themselves, each 
makes a gift to the other of that portion of his contribution which exceeds 
his one-half equal interest in the tenancy. 

(2) Real Property. 

(A) If A with his own separate property creates a joint tenancy in real 
property in favor of himself and B, an individual who is not the .spouse 
of A, there is a gift from A to B of one-half of the property at the time 
that the tenancy is created. 

If A and B, two individuals who are not husband and wife, with their 
own separate property create a joint tenancy in real property in favor of 
themselves, each makes a gift to the other of that portion of his contribu- 
tion which exceeds his one-half equal interest in the tenancy. 

(B) If A with his own separate property created, prior to September 1 1 , 
1957, a joint tenancy in real property in favor of himself and his spouse, 
B, or if A and B, husband and wife, with their own separate property 
created, prior to September 1 1 , 1957, a joint tenancy in real property in 
favor of themselves, the rules applicable regarding the making of a gift 
are the same as in subdivision (c)(2)(A) of this regulation. 
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(3) Joint Tenancy Real Property Between Husband and Wife Created 
on or After September 1 1 , 1 957 and Before January 1 , 1981. For the rules 
applicable regarding the making of a gift by reason of the creation, on or 
after September 1 1, 1957, and before January 1, 1981, of a joint tenancy 
between husband and wife in real property, see Revenue and Taxation 
Code Section 1 5 104.5, then in effect but subsequently repealed, effective 
January 1, 1981. 

Note: As to the definition of "joint tenancy," see Section 15103.8. 

As to the transfer of community property into joint tenancy, see Sec- 
tion 15104.2. 

NOTE: Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 15104, Revenue and Taxation Code. 

History 
1. Amendment of subsection (c) filed 7-2-81: effective thirtieth day thereafter 

(Register 81, No. 27). 

§ 1 51 04.4. Transfer of Joint Tenancy Property to Third 
Person. 

It is assumed in this regulation that the transfers were not made for an 
adequate and full consideration in money or money's worth. 

(a) Joint Bank Account. A transfer of a joint bank or similar account 
by the joint tenants to a third person constitutes a gift from each tenant 
to the extent of, or in proportion to, his contribution to the account. 

If a joint bank or similar account is created with community property 
each spouse contributes one-half of such property. 

(b) Joint U. S. Savings Bond. A transfer of a joint United States savings 
bond by the joint tenants to a third person constitutes a gift from each ten- 
ant to the extent of, or in proportion to, his contribution for the bond. 

If a joint United States savings bond is purchased with community 
property each spouse contributes one-half of such property. 

(c) Joint Tenancy Other Than Bank Account, U. S. Savings Bond, or 
Real Property Owned by Husband and Wife. A transfer of joint tenancy 
property, other than a joint bank or similar account, a joint United States 
savings bond, or real property owned by a husband and wife in a joint ten- 
ancy created on or after September 11,1 957, to a third person constitutes 
a gift of one-half of such property by each joint tenant. 

Note: For a transfer to a third person of real property owned by a hus- 
band and wife in a joint tenancy created on or after September 11, 1957, 
see Section 15104.50. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 1 51 04.5. Release of Debt. 

If A owes B a sum of money, and B without an adequate and full con- 
sideration in money or money's worth releases A from the obligation to 
repay it, the release constitutes a gift to A. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 15104.6. Permitting Statute of Limitations to Run on 
Obligation. 

If A lends money to B, and then with donative intent permits the statute 
of limitations to run against his right to recover in an action at law upon 
the obligation, a gift to B occurs when the statute of limitations has run. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 15104.7. Transfer of Corporate Property. 

A transfer of property by a corporation to A not made for an adequate 
and full consideration in money or money's worth is a gift to the latter 
from the stockholders or members of the corporation in proportion to 
their respective interests, except where A himself is a stockholder or 
member of the corporation and the transfer is a distribution to him as such 
from earnings or as a result of a liquidation. 
NOTE; Reference: Section 15104, Revenue and Taxation Code. 

§ 1 51 04.8. Transfers in Trust. 

It is assumed in this regulation that the transfers were not made for an 
adequate and full consideration in money or money's worth. 

(a) An irrevocable transfer of property from A to B in trust for the bene- 
ficial use of C will ordinarily constitute a gift from A to C. Subsequent 



transfers or additions to the tmst corpus by A will likewise ordinarily 
constitute gifts from A to C. 

(b) A transfer of property from A to B in trust for the beneficial use of 
A does not constitute a gift. However, the payment of the income from 
the property to a person other than A constitutes a gift. 

(c) A transfer of property from A to B in trust for the beneficial use of 
A during his life, upon the termination of which the property is to go to 
C, constitutes a gift of a remainder to C. 

(d) A transfer of property from A to B in trust for the beneficial use of 
C does not constitute a gift if A reserves the power either to designate a 
new beneficiary other than himself, or to modify or alter the disposition 
in any way not beneficial to himself, even though he may in all other re- 
spects ha\'e surrendered his dominion and control over the property. A 
gift will occur, however, if A should reUnquish the power during his life- 
time. 

(e) A transfer of property from A to B in trust for the beneficial use of 
C without reservation, except to the extent that if C should predecease A 
the property will revert to the latter, constitutes a gift from A to C. The 
tax in such case is computed as though the transfer were made subject to 
a contingency or condition (see Secfion 15210). 

Note: As to a transfer of property in trust where power to revest in the 
donor fitle to the property is vested in the donor, either alone or in con- 
junction with others, see Revenue and Taxation Code Section 15105. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§15104.9. Life Insurance. 

It is assumed in this regulation that the transfers were not made for an 
adequate and full consideration in money or money's worth. 

(a) If A assigns an insurance policy on his life to B without retaining 
any of the legal incidents of ownership (as, for example, the right to sur- 
render or cancel the policy, the right to obtain a loan against the policy, 
the right to its surrender value, or a right to change the beneficiary or as- 
signee, if by the exercise of the latter right the proceeds of the policy 
might be made payable to A, his estate, his administrator, or his execu- 
tor), such assignment consfitutes a gift from A to B. 

(b) If A designates a beneficiary to whom the proceeds of a policy on 
his life are to be paid, without retaining any of the legal incidents of own- 
ership in the policy, the designation consfitutes a gift from A to the person 
designated. 

(c) If A makes an irrevocable gift of a policy, whether by a method 
noted in subdivisions (a) and (b) or otherwise, and thereafter pays the pre- 
miums thereon, each premium payment is a gift in the amount thereof. 

(d) If A is the owner of a policy insuring the life of B in which C is the 
named beneficiary, the payment of insurance proceeds to C, upon B's 
death, constitutes a gift from A to C. 

Note: For valuation of gifts of life insurance, see Sections 15558, 
15558.1, and 15558.2. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 1 51 04.1 0. Purchase of Annuity. 

A transfer of property from A to B pursuant to an agreement under 
which B is to pay an annuity to C may consUtute a gift from A to C. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 1 51 04.1 1 . Transfer for Rendition of Service to Third 
Person. 

A transfer from A to B in considerafion for a service to be rendered by 
B to C may consfitute a gift from A to C, or both to B and C, depending 
on whether the service to be rendered is or is not adequate and full consid- 
eration in money or money's worth for that which is received by B. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 1 51 04.1 2. Transfers by or to Children. 

(a) The Gift Tax Law extends to any transfer by a minor child of prop- 
erty which he is legally competent to transfer. 

(b) Since the earnings of an unemancipated minor child usually belong 
to his parents, the payment of the same to the parents by the child or his 
employer will not ordinarily constitute a gift. On the other hand, the pay- 
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ment oF an emancipated minor cliild's earnings to his parents for whose 
support he is not legally liable will ordinarily constitute a gift. 

(c) If the earnings of an unemancipated minor child are given, trans- 
ferred, or released to, or are placed in a trust fund for the benefit of, such 
child by or with the consent of the parents, the amount so given, trans- 
ferred, released, or placed in trust constitutes a gift to the child from the 
parents. However, if a portion of the earnings of an unemancipated minor 
child are given, transferred, or released to, or are placed in trust for the 
benefit of, such child by or with the consent of the parents, with the pur- 
pose of discharging the parents' legal obligation to support the child, and 
such portion of the child's earnings is reasonably necessary for the 
child's maintenance, the transaction does not constitute a gift. 

(d) A transfer of property or payment of funds by an adult child or an 
emancipated minor child to or for his parents for whose support he is le- 
gally liable will not constitute a gift if the property or funds are reason- 
ably necessary for the maintenance of the parents. However, the transfer 
or payment will constitute a gift to the extent that the property or funds 
are not reasonably necessary for the maintenance of the parents. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 15104.13. Transfers by or for Mental Incompetents. 

A transfer or payment without an adequate and full consideration in 
money or money's worth pursuant to an order, decree, or judgment of a 
court of law of property or funds owned by a mentally incompetent per- 
son will be treated as a gift from the incompetent, unless the transfer or 
payment is made for the maintenance of a person for whose support the 
incompetent is legally responsible. If the transfer or payment is not made 
to a person for whose support the incompetent is legally responsible, or 
is made to such a person in an amount more than sufficient for his mainte- 
nance, the transfer or payment, or the excess thereof over an amount rea- 
sonably necessary for maintenance, constitutes a gift from the incompe- 
tent. 
NOTE: Reference: Section 15104, Revenue and Taxation Code. 

§ 15104.50. Transfer Between Spouses of Real Property 
Owned by Husband and Wife in Joint Tenancy 
Created on or After September 11, 1957 and 
Before January 1, 1981. 

If a joint tenancy between husband and wife is created on or after Sep- 
tember 11, 1957 and before January 1, 1981, either by one spouse alone 
or by both spouses, and, pursuant to Revenue and Taxation Code Section 
15104.5. then in effect, the donor does not elect to have the creation of 
the joint tenancy treated as a transfer by gift, and thereafter the joint ten- 
ancy is changed to some other form of ownership prior to January 1 , 
1981, the donor spouse shall be deemed to have made a transfer by gift 
to the extent that the proportion of total consideration furnished by such 
spouse multiplied by the value of the property at the date of terminating 
the joint tenancy exceeds the value of the interest retained by such 
spouse. 

If the joint tenancy is created with community property each spouse 
contributes one-half of the community property and the transfer or con- 
version of the community property into the joint tenancy between the 
spouses is not deemed a transfer by gift (see Section 15104.2). 

If the joint tenancy between husband and wife, created on or after Sep- 
tember 11, 1957,ischangedtosomeotherformofownershipafter Janu- 
ary 1 , 1 98 1 , the change in the form of ownership comes within the marital 
exclusion pursuant to the provisions of Revenue and Taxation Code Sec- 
tion 1531 0, as amended and effective January 1,1981, and no gift tax is 
due. 

This regulation may be illustrated by the following examples: 

EXAMPLE ( 1 ). In 1 960, husband transfers his separate real property, 
having a value of $25,000, to himself and wife, as joint tenants. Husband 
does not elect to have the transfer treated as a gift. In 1 975, husband and 
wife enter a community property agreement, changing the joint tenancy 
to community property. Husband has made a gift to wife of one-half the 
value of the property at the date of the community property agreement. 



EXAMPLE (2). In 1960, husband transfers his separate real property. 
having a value of $10,000. to himself and wife, as joint tenants. Husband 
does not elect to have the transfer treated as a gift. Thereafter, the real 
property is improved with community property funds in the amount of 
$20,000. The property is subsequently sold for $60,000. and husband and 
wife hold the proceeds of sale as community property. 

Husband has furnished two-thirds consideration for the joint tenancy 
property ($10,000 separate and $10,000 community), and he has retained 
a one-half interest in the proceeds from the sale of the property. Husband 
has made a gift to wife of $ 1 0.000 [$40,000 (2/3 x 60,000) - 30,000 ( 1 12 
X 60,000) = $10,000]. 

EXAMPLE (3). In 1960, husband transfers his separate real property, 
having a value of $20,000. to himself and wife, as joint tenants. Husband 
does not elect to have the transfer treated as a gift. Thereafter, the real 
property is improved with community property funds in the amount of 
$15,000. The property is sold in 1981 for $85,000. and husband and wife 
hold the proceeds of the sale as community property. The transfer from 
the husband to the wife comes within the marital exclusion pursuant to 
Revenue and Taxation Code Section 1 53 10. as amended and effective for 
gifts made after January 1. 1981. and no gift tax is due. 
NOTE: Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 15104.5, Revenue and Taxation Code. 

HlSTOR\ 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81. No. 

27). 

§ 15104.51. Transfer to Third Person of Real Property 

Owned by Husband and Wife in Joint Tenancy 
Created on or After September 11, 1957. 

Unless otherwise indicated it is assumed in this regulation that the 
transfers were not made for an adequate and full consideration in money 
or money's worth. 

If a joint tenancy between husband and wife in real property is created 
on or after September 11,1 957 and before January 1 . 1981. either by one 
spouse alone or by both spouses, and. pursuant to Revenue and Taxation 
Code Section 1 5 1 04.5, then in effect, the donor does not elect to have the 
creation of the joint tenancy treated as a transfer by gift, and thereafter 
the real property is transferred prior to January 1 , 1981 by the spouses to 
a third person, each spouse is deemed to have made a gift to the third per- 
son to the extent of, or in proportion to, his/her contribution to the joint 
tenancy. 

If a joint tenancy between husband and wife in real property is created 
on or after September 1 1 , 1957, and before January 1, 1981, either by one 
spouse alone or by both spouses, and, pursuant to Revenue and Taxation 
Code Section 1 5 1 04.5, then in effect, the donor does not elect to have the 
creation of the joint tenancy treated as a transfer by gift, and thereafter 
the real property is transferred after January 1, 1981 by the spouses to a 
third person, each spouse is deemed to have made a gift of an undivided 
one-half interest in the property to the third person. 

This regulation may be illustrated by the following examples: 

EXAMPLE ( 1 ). A in November, 1 957, with his own separate property 
created ajoint tenancy in real property, having a market value of $30,000, 
in favor of himself and his spouse, B. A did not report the creation of the 
joint tenancy as a transfer by gift in his gift tax return for the year 1957. 
In July, 1958, A and B transferred the real property to a third person. C. 
The market value of the property at that time was $3 1 ,000. There was a 
gift in 1 958 of $3 1 ,000 from A to C. 

EXAMPLE (2). A and B, husband and wife, in November. 1957, with 
their own separate and individual funds purchased a parcel of real proper- 
ty in joint tenancy for $30,000. A contributed $25,000 and B contributed 
$5,000 to the purchase price. A did not report the creation of the joint ten- 
ancy as a transfer by gift in his gift tax return for the year 1957. In July, 
1 958, A and B transferred the real property to a third person, C. The mar- 
ket value of the property at that time was $3 1 ,500. A made a gift of 
$26,250 and B a gift of $5,250 to C in 1958. 

EXAMPLE (3). A and B, husband and wife, in November, 1957, with 
community funds purchased a parcel of real property in joint tenancy for 
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$30,000. In July, 1958. A and B transferred the real property to a third 
person, C. The market value of the property at that time was $3 1 ,500. A 
and B each made a gift of $15,750 to C in 1958. 

EXAMPLE (4). In 1965, A transfers his separate real property, having 
a value of $25,000, to himself and his spouse, B, as joint tenants. A did 
not report the creation of the joint tenancy as a transfer by gift in his gift 
tax return for the year 1965. In June, 1981, A and B transferred the real 
property to a third person, C. The market value of the property at that time 
was $100,000. A and B each made a gift of $50,000 to C in 1981. 
NOTP;: Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 15104, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Resister 81. No. 

27). 

§ 1 51 06. Transfer for Inadequate Consideration. 

A transfer of property for a valuable yet inadequate consideration in 
terms of money or money's worth constitutes a gift of the difference be- 
tween the value of the property transferred and the value of the consider- 
ation received. Thus, for example, A transfers property valued at $ 1 0,000 
to B in return for property valued at $5,000. The difference between the 
values of the property, or $5,000, represents a gift from A to B. There 
would be no gift in such case, however, if the transaction represented a 
bona fide sale or exchange made in the ordinary course of business and 
was free from donative intent. 

Any consideration for a transfer not reducible to a money value, such 
as love and affection or a promise of marriage, will be disregarded, and 
the entire value of the property transferred will be treated as the amount 
of the gift. 
NOTE: Reference: Section 15106, Revenue and Taxation Code. 

§15109. Donee. 

For the purpose of the Gift Tax Law the term "donee" means any indi- 
vidual or other person who receives, or is the beneficiary of, any proper- 
ty, or any property right or interest, transferred by donor. Where a trust 
is involved, the beneficiary, not the trustee, is the donee. 
NOTE: Reference: Section 15109, Revenue and Taxation Code. 

§ 1 51 1 8. "Net Gifts" Defined. 

The term "net gifts," in respect to gifts made by a donor to a particular 
donee during any calendar year, means the aggregate amount or market 
value of all gifts made by the donor to the donee during a calendar year 
after 10 p.m. of June 21, 1939, less the sum of the following: 

(a) The annual exemption, if any. 

(b) The amount of any gifts falling within the charitable exemption, if 
any. 

(c) The amount of any gifts falling within the intangible exemption, if 
any. 

Although the amount of the specific exemption is a deductible item in 
determining the sum of net taxable gifts (see Revenue and Taxation Code 
Section 1 5204), it is to be observed that it is not deductible in ascertaining 
the amount of "net gifts." 
NOTE: Reference: Section 15118, Revenue and Taxation Code. 

Article 2. Imposition and Computation of 

Tax 

§ 15204. Computation of Tax — In General. 

The gift tax is computed on the basis of the aggregate net gifts made 
to a particular donee, not on the basis of the aggregate net gifts made to 
all donees. Thus in each case there will be as many separate computations 
of tax as there are donees. 

For the method of computation of gift tax, see Revenue and Taxation 
Code Section 15204. 

In view of the method of computation of the gift tax as set forth inRev- 
enue and Taxation Code Section 1 5204, the tax for any calendar year is 
in effect computed only on net taxable gifts (i.e., the excess of all gifts 
over exemptions allowed) for that year, upon the application of rates de- 



termined by the aggregate of all net gifts, which include the specific ex- 
emption (see Section 151 18), made to the donee both during such year 
and all prior calendar years since 10 p.m. of June 21, 1939. The same re- 
sult is reached by computing the tax on all net taxable gifts for prior years. 
This is the method used on form GT-1 , Donor's Gift Tax Return, and ex- 
plained in the Instructions for Filing Your California Gift Tax Return. It 
may be noted that in computing the tax on the return and pursuant to the 
instructions the specific exemption is not deducted separately but is auto- 
matically allowed in the tax table set forth in the instructions. 

It may also be noted that if no gifts were made to a donee during any 
preceding calendar year, the tax for the year during which gifts are first 
made to the donee is computed by applying the specific exemption 
against the first $25,000 tax rate bracket (see Revenue and Taxation Code 
Secfions 1 5205 through 1 5208), of net gifts made to the donee, by taxing 
the remainder of net gifts in the first bracket at the first tax rate, by taxing 
the next $25,000 of net gifts at the second tax rate, by taxing the amount 
of net gifts in the tkird tax rate bracket at the third tax rate, and so on. See 
also Section 1 5426. 1 and note application of specific exempfions where 
the exemption is in an amount in excess of $25,000. 
NOTE: Reference: Section 15204, Revenue and Taxation Code. 

§ 1 521 0. Contingent or Conditional Gift. 

If a taxable transfer is made subject to a contingency or condition upon 
the occurrence of which the interest of any donee in the property trans- 
ferred may, in whole or in part, be created, defeated, extended, or 
abridged, the tax is computed at the highest rate possible upon the hap- 
pening of the contingency or condifion. For example, A gives B a life in- 
terest in property valued at $100,000, and C, D. and E. or the survivor, 
a remainder interest in the property at B's death. C is not related to A. D 
and E are brothers of A. In such case the tax on the remainder will be com- 
puted on the supposition that the property will go to C, since a tax on a 
remainder to C would be computed at higher rates than on a remainder 
going to D or E (see Revenue and Taxation Code Sections 15110 through 
15113 and 15205 through 15208). Any person who pays the tax so com- 
puted may secure a refund in the event that D or E survive B's death, in 
an amount equal to the difference between the tax paid and the tax which 
would have been payable had it been computed on the basis of a transfer 
to the actual survivor or survivors (see Revenue and Taxation Code Sec- 
tion 16224). 

The payment of a tax due on a contingent or condifional gift may be 
deferred on the filing of abond (see Revenue and Taxafion Code Sections 
15931 through 15937), and may under proper circumstances be the sub- 
ject of a compromise (see Revenue and Taxation Code Secdons 15951 
and 15952). 
NOTE: Reference: Section 15210, Revenue and Taxation Code. 

§ 1 521 1 . Computation Where Several Gifts Part of One 
Transaction. 

Where a donor makes gifts of property to each of several persons as 
part of one transaction under which each donee is to transfer the property 
received by him to an ultimate donee, the Controller may elect to disre- 
gard the severalty of the gifts and compute the tax payable on the aggre- 
gate amount transferred as though each gift had been made directly to the 
ultimate donee. An example of a situation of this kind is where A makes 
gifts of $4,000 each to B, C, D, and E pursuant to an agreement that they, 
in turn, will transfer the property given them to G. See also Section 1 565 1 
as to returns of gifts to several persons as part of one transaction. 
NOTE; Reference: Section 1521 1, Revenue and Taxation Code. 

Article 3. Community, Quasi-Community, 
and Separate Property 

§ 1 5301 . Transfer of Community Property to One Spouse. 

If community property is transferred by gift from one spouse to the 
other, the transferor's one-half interest in the community property is sub- 
ject to the Gift Tax Law, except that if the transfer occurred on or after 
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September 1 7, 1 965 and prior to January 1 , 1 976, or at any time after Jan- 
uary 1, 1981, none of the property so transferred is subject to the law. 
NOTI-; Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 1530, Revenue and Taxation Code. 

History 

1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 

§ 1 5301 .50. Transfer of Quasi-Community Property to One 
Spouse. 

If quasi-community property is transferred by gift from one spouse to 
the other, one-half of the property transferred is subject to the Gift Tax 
Law except that if the transfer occurs on or after January 1 , 1981 none of 
the property so transferred is subject to law. For the definition of "quasi- 
community property," see Revenue and Taxation Code Section 15300. 

NOTE: Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 15301, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 

§ 15302. Transfer of Community Property to Third Person. 

If community property is transferred by gift to a person other than one 
of the spouses, the whole of such property is subject to the Gift Tax Law, 
each spouse being considered a donor of one-half. 
NOTE: Reference: Section 15302, Revenue and Taxation Code. 

§ 1 5302.50. Transfer of Quasi-Community Property to 
Third Person. 

If quasi-community property is transferred to a third person, all of the 
property is subject to the Gift Tax Law and the spouse who owned the 
property is the donor, except that at the election of both spouses, each 
shall be the donor as to one-half. 
NOTE: Reference: Section 15302.5, Revenue and Taxation Code. 

§ 15303.50. Transfer of Quasi-Community Property into 
Community Property or Other Equal 
Ownership. 

If quasi-community property of either spouse is transferred into own- 
ership of both spouses as community property, joint tenancy or equal in- 
terests as tenants in common such a transfer is not subject to the Gift Tax 
Law. If such transfer is made by the wife on or after September 15, 1961 
and prior to January 1, 1976 and the wife died thereafter within these 
dates, one-half may be subject to the Gift Tax Law under the provisions 
of Revenue and Taxation Code Section 15303.5 then in effect. 
NOTE: Reference: Section 15303.5, Revenue and Taxation Code. 

§ 15306. Presumption. 

The usual presumption that property acquired by a husband or wife af- 
ter marriage is community property does not apply as against any claim 
by the State for the gift tax. The burden of proving any property to be 
community property is on the person who claims that it has such status. 
A claim that property is community property must be supported by form 
GT-3, entitled "Marital Property Declaration." This declaration should 
be executed by one of the spouses, or if it is for some reason impossible 
for one of the spouses to execute the declaration, by any person having 
actual knowledge of the facts required, and submitted to the State Con- 
troller. Copies of form GT-3 may be obtained from the Division Tax Ad- 
ministration Gift Tax of the Controller's office in Los Angeles, Sacra- 
mento or San Francisco. 

NoTE: Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 15306, Revenue and Taxation Code. 

History 
1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 

§ 15310. Transfer of Separate Property Between Spouses. 

(a) Transfers on or after January 1 , 1 98 1 . If either spouse transfers sep- 
arate property by gift to the other spouse on or after January 1, 1981, the 
transfer is not subject to the Gift Tax Law. 



(b) Transfers on or after January I, 1976 and before January 1. 1981. 
If either spouse transfers separate property by gift to the other spouse on 
or after January 1 , 1 976, and before January 1 , 1981, one-half of the 
property so transferred is not subject to the Gift Tax Law. This exclusion, 
however, does not apply to any separate property or proceeds thereof 
which had been converted from community or quasi-community proper- 
ty (see Revenue and Taxation Code Section 15310(b) then in effect). In 
the latter case the entire separate property transferred by the donor spouse 
is subject to the Gift Tax Law. For this purpose, see Section 13805. 

(c) Transfers prior to January 1, 1976. If either spouse transfers sepa- 
rate property to the other spouse by gift made prior to January 1. 1976, 
all of the property so transferred is subject to the Gift Tax Law. 
NotE: Authority cited: Section 16506, Revenue and Taxation Code. Reference: 
Section 15310, Revenue and Taxation Code. 

History 

1. Amendment filed 7-2-81; effective thirtieth day thereafter (Register 81, No. 

27). 



Article 4. Annual Exemptions 

§15401. Application. 

The annual exemption is applicable where the aggregate gifts to a do- 
nee are $3,000 or less. Where the annual gifts to a donee exceed $3,000 
the exemption operates as to the first $3,000 of the gifts. Thus, for exam- 
ple, if A makes gifts of money to B in the calendar year 1974 totaling 
$2,500 in amount, the entire $2,500 is within the exemption. On the other 
hand, if the gifts total $3,500 in amount, $3,000 would be within the ex- 
emption and the excess would be subject to the tax imposed, unless also 
within one of the other exemptions specified in the law (i.e., the specific 
exemption, the intangible exemption, or the charitable exemption). 

In view of this exemption a donor may, during a calendar year, make 
as many gifts not exceeding $3,000 in amount or value to as many differ- 
ent persons as he may desire without incurring a tax thereon. For exam- 
ple, A may give $3,000 in cash to each often persons during any calendar 
year. Since the gift to each individual donee would not exceed $3,000, 
no tax would be due. 

The $3,000 annual exemption referred to above applies to gifts made 
on or after July 29, 1967. The annual exemption for gifts made prior 
thereto is $4,000 and the same principles otherwise apply. 
NOTE: Reference: Section 15401, Revenue and Taxation Code. 

§15401.1. When to Be Taken. 

The annual exemption must be taken or used in the year for which it 
is allowed. The exemption permitted for the year 1 974, for instance, must 
be taken or used in respect to gifts made during the calendar year 1 974. 
It cannot be taken or used as to gifts made during the calendar year 1 975. 
NotE: Reference: Section 15401, Revenue and Taxation Code. 

§ 15402. Exclusions from Exemption. 

In addition to the exclusions from the annual exemption provided in 
Revenue and Taxation Code Section 15402, the following gifts are not 
within this exemption: 

(a) A gift made on or after March 6, 1940, and prior to July 16, 1941, 
by a donor who is an ahen nonresident of the United States. 

(b) A gift made in trust after 10 p.m. of June 21, 1939, and prior to 
March 6, 1940. 

Note: As to the definition of the term "future interest," see Section 
15103.9. 
NotE: Reference: Section 15402, Revenue and Taxation Code. 

Article 4.1. Specific Exemption 

§ 15421. Specific Exemption — In General. 

In addition to the other exemptions mentioned in this group, a donor 
is entitled to a specific exemption in respect to all gifts made by him to 
any one donee during the course of his (the donor's) lifetime. This ex- 
emption varies in amount in accordance with the donee's degree of rela- 



Page 281 



(4-1-90) 



§ 15425 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 18 



tionship to the donor (see Revenue and Taxation Code Sections 15110 
through 151 13, and 15421 through 15424). 

A donor who is an alien nonresident of the United States is not entitled 
to the specific exemption in respect to any gifts made by him on or after 
March 6, 1940. 

It is to be noted that the specific exemption is the same in amount as 
the specific exemption in the Inheritance Tax Law. 
NOTE: Reference: Section 15421, Revenue and Taxation Code. 

§ 15425. Alien Nonresident of United States. 

The term "alien nonresident of the United States'" means any person 
whose residence is outside the United States and who is not a citizen of 
the United States. 
NOTE: Reference: Section 15425, Revenue and Taxation Code. 

§ 15426. Application — In General. 

Only one specific exemption is allowed in respect to a particular donee 
regardless of the number of calendar years during which the donor may 
make gifts to such donee. 

The exemption must be applied to the amount of net gifts (see Section 
15 1 1 8), as they are made. If, however, the exemption, or the unused por- 
tion thereof, exceeds the amount of net gifts made in a particular calendar 
year, the excess may be applied to the net gifts made in subsequent years, 
until the maximum amount of the exemption has been used. Thus, for ex- 
ample, if A makes net gifts totaling $2,500 to B, his brother, during the 
calendar year 1958, the entire specific exemption of $2,000 which is al- 
lowable in such case must be taken for the gifts on the return filed for 
1958. On the other hand, if the net gifts to B had totaled $1,500, only 
$1,500 of the exemption would have to be taken for the year 1958, and 
A could apply the balance of the exemption, or $500, to the amount of 
net gifts made by him to B in later calendar years. 

It is to be noted that no part of the specific exemption is considered to 
be used in any calendar year until after the application of the annual ex- 
emption for that year and the charitable and intangibles exemptions, if 
any. 
NOTE: Reference: Section 15426, Revenue and Taxation Code. 

§ 15426.1. Application Against Lowest Tax Rate Bracket. 

The specific exemption must be applied against the lowest tax rate 
bracket or brackets of net gifts made to a particular donee (see Revenue 
and Taxation Code Sections 15205 to 15207, inclusive), and consumes 
the first portion of such bracket or brackets up to the amount allowed. 
Thus, where the specific exemption is under $25,000 it is applied against 
the first tax rate bracket and the remainder of net gifts in that bracket is 
taxable at the first and lowest tax rate for that particular donee class(see 
Revenue and Taxation Code Sections 15110 to 15113 and 15205 to 
15207, inclusive). Where the specific exemption is over $25,000, as in 
the case of the $60,000 exemption of a donee spouse (see Revenue and 
Taxation Code Section 15421, as amended by Chapter 942, Statutes 
1975, in effect as to gifts made on or after January 1, 1976), the first 
$25,000 thereof is applied to the first and lowest tax rate bracket, the next 
$25,000 is applied to the second and next lower bracket and the remain- 
ing $10,000 of the exemption is applied to the third tax rate bracket, any 
excess of gifts being taxed in the rate of the third tax bracket until that 
bracket is consumed up to $100,000, and so on into the higher tax brack- 
ets. (See also Section 15204.) 
NOTE: Reference: Section 15426, Revenue and Taxation Code. 

§ 15427. Change in Specific Exemption of Donee. 

When the sum of all net gifts made to a donee equals or exceeds the 
amount of the specific exemption allowable on a gift made in any calen- 
dar year, no further exemption is allowable (see Revenue and Taxation 
Code Section 1 5427). The application of this provision may be illustrated 
in the following situations: 

(a) Minor Child Becomes an Adult. 

A minor child's specific exemption of $12,000 ceases upon reaching 
18 years of age when the $5,000 specific exemption of an adult child then 
becomes appUcable. Thus, a donor who has used $5,000 or more of the 



specific exemption with respect to gifts to a minor child is not entitled to 
any additional specific exemption to the same donee after the child reach- 
es majority at 18 years of age. For example, if A makes a gift of $ 1 0.000 
to B , his minor child, in 1 973 , the net gift after excluding the $3 ,000 annu- 
al exemption is $7,000 which is within the $12,000 specific exemption 
of a minor child donee. In 1974 B reaches majority and thereafter A 
makes a further gift to B of $20,000. No additional specific exemption 
is applicable since A has used more than a $5,000 specific exemption 
with respect to B while B was a minor. The later gift would, however, be 
subject to an annual exemption of $3,000. 

(b) Specific Exemption of a Spouse on and after January 1 , 1 976. 

By legislative act the specific exemption of a spouse donee on and af- 
ter January 1 , 1 976 is $60,000, the previous exemption being $5,000 (see 
Revenue and Taxation Code Section 15421 before and after the 1975 
amendment). To the extent that the prior net gifts have not exceeded the 
$60,000 an additional specific exemption is allowable until that amount 
is reached in respect to net gifts made after January 1, 1976 to the same 
donee. If, however, the prior net gifts equal or exceed the $60,000 
amount, no further specific exemption is allowable. 
NOTE: Reference: Section 15427, Revenue and Taxation Code. 

Article 4.2. Charitable Exemption 

§ 1 5441 . Gifts to State of California. 

Gifts to the State of California include gifts to any department, board, 
commission, or other agency of the State. 
NOTE: Reference: Section 15441, Revenue and Taxation Code. 

§ 1 5441 .1 . Gifts to United States. 

Gifts to the United States include gifts to any department, board, com- 
mission, or other agency of the United States. 
NOTE; Reference: Section 15441, Revenue and Taxation Code. 

§ 1 5441 .2. Gifts to Public Corporations. 

Gifts to public corporations include gifts to any county, city and 
county, city, or district of this State; to any housing authority created pur- 
suant to the "Housing Authorities Law" of California; to the University 
of the State of Cahfomia; and to the State Bar of California. 
NOTE: Reference: Section 15441, Revenue and Taxation Code. 

§15442. Charitable Organization. 

An organization will ordinarily be considered to be charitable in char- 
acter if it is one organized and existing for the principal purpose of pro- 
moting the welfare of mankind at large, or of a community, or of some 
class forming a part of it indefinite as to numbers and individuals, and op- 
erates without pecuniary profit or gain to its incorporators, shareholders, 
or members. Among other organizations that commonly fall in this cate- 
gory are the American National Red Cross; the Boy Scouts of America; 
and religious, social, educational, recreational, and cemetery nonprofit 
corporations organized pursuant to Division 2 of Title 1 of the Corpora- 
tions Code. 
NOTE: Reference: Section 15442, Revenue and Taxation Code. 

§ 1 5442.1 . Charitable Gift Generally. 

In general, a charitable gift includes any gift for the benefit of an indef- 
inite number of unnamed persons and designed to do any of the follow- 
ing; 

(a) Bring them under the influence of religion or education. 

(b) ReUeve them from disease or suffering. 

(c) Assist them to establish themselves in life. 

(d) Erect or maintain public buildings or works. 

(e) Otherwise lessen the burdens or make better the conditions of the 
general public or some class of the general public. 

Note: Reference: Section 15442, Revenue and Taxation Code. 

§ 15442.2. Religious Charitable Gift. 

A gift to or for a conceded and established religious organization for 
any of its purposes will generally be considered as charitable in nature. 
Such a gift may be in the form of a gift for the beautification or mainte- 
nance of the organization's place of worship, for the maintenance of a 
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cemetery operated by it, for the purchase of equipment, or for use in mis- 
sionary purposes. 
NoTi;: Reference: Section 15442, Revenue and Taxation Code. 

§ 1 5442.3. Gift for Care of Cemetery Plot. 

A gift to an individual in trust for use in caring for the donor's burial 
plot is not a charitable gift. On the other hand, a gift or contribution to a 
private cemetery organization in California for deposit in the latter' s per- 
petual or special care fund, and for use in caring for the donor' s burial plot 
located within the organization' s cemetery, or for use in caring for the do- 
nor's and any other person's burial plot located within the cemetery, is 
a charitable gift. 
Note; Reference: Section 15442, Revenue and Taxation Code. 

§ 15442.4. Educational Charitable Gift. 

A gift to or for an institution established for the purpose of advancing 
the learning or education of an indefinite and undetermined group of peo- 
ple, and not operated for private gain, is ordinarily charitable in nature. 
The charitable character of the gift is not vitiated by the fact that the insti- 
tution may charge tuition, if its income from such source is used for its 
support and is not diverted to private purposes. 

Gifts for the founding of public institutions of learning, for providing 
scholarships for worthy young men and women, for the establishment of 
university chairs, and for the maintenance of public libraries are all chari- 
table in nature. 
NoTE: Reference: Section 15442, Revenue and Taxation Code. 

§ 15442.5. Gifts for Indigent and Dependent People. 

Commonly within the category of charitable gifts are gifts for the use 
of widows and orphans, gifts for placing and maintaining free beds in 
hospitals for deserving sick people in indigent circumstances, gifts to or- 
phan asylums, and gifts to public institutions for the blind. 
NOTE: Reference: Section 15442, Revenue and Taxation Code. 

§ 1 5442.6. Gifts for Benefit of Animals. 

Charitable gifts are not limited to those for the benefit of mankind, but 
may also take form as gifts for the benefit of animals, as, for example, to 
prevent cruelty to them. 
NOTE: Reference: Section 15442, Revenue and Taxation Code. 

§ 15442.7. Gift for Promotion of Political Purposes. 

A gift for the promotion of political purposes may be charitable in na- 
ture if the ends sought are not opposed to good morals and can be attained 
by peaceable means, and not by war, riot, or revolution. However, the 
charitable exemption is not applicable if the gift is made to an organiza- 
tion a substantial part of the activities of which is carrying on propaganda 
or otherwise attempting to influence legislation. 
NOTE: Reference: Section 15442, Revenue and Taxation Code. 

§15442.8. Proof Required. 

In order to prove his right to a charitable exemption, a donor must sub- 
mit such documents or evidence as may be requested by the State Con- 
troller. 

Note: As to the meaning of "foreign state or country," see Section 
15451.1.(b). 
NOTE: Reference: Section 15442, Revenue and Taxation Code. 

Article 4.3. Intangible Exemption 

§ 1 5451 . Proof Required. 

In order to prove his right to an intangibles exemption, a donor must 
submit an affidavit of nonresidence on Form GT-1 1, together with such 
other documents or evidence as may be requested by the State Controller. 
NOTE: Reference: Section 15451, Revenue and Taxation Code. 

§ 1 5451 .1 . Foreign State or Country. 

For the purpose of the Gift Tax Law the term "foreign state or country" 
means any jurisdiction other than one embraced within the United States. 
NOTE: Reference: Section 15451, Revenue and Taxation Code. 



Article 5. Valuation 

§15551. Market Value. 

The value of any property for the purpose of taxation under the Gift 
Tax Law is ordinarily the market value of the property at the date of the 
gift. "Market value," as a general rule, is the price that a willing buyer 
would pay to a willing seller of property, neither being under any compul - 
sion to buy or sell. 

If there is more than one unit of property included in a gift, the market 
value of the whole will generally be determined by ascertaining the mar- 
ket value on the date of the gift of each individual unit. In the case of a 
gift of stocks or bonds, each stock or bond will be treated as an individual 
unit. 

All relevant facts and elements of value as of the time of a gift will be 
considered in determining its value. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 1 5551 .1 . Encumbrances and Liens. 

If any property is transferred subject to a bona fide encumbrance or 
hen, such as a trust deed, mortgage, or pledge, the market value of the 
property is its gross market value at the date of the gift, less the amcmnt 
of the encumbrance or lien at that time. 
NOTE: Reference: Section 15551. Revenue and Taxation Code. 

§ 1 5551 .2. Community Property Transferred to Spouse. 

The value of a gift of community property to one or the other of the 
spouses is ordinarily one-half of the total market value of the property 
at the date of the gift (see Section 15301). 

Note: As to returning gifts of community property, see Sections 
15656.3 and 15656.6. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 1 5551 .3. Separate Property Transferred into Community. 

The value of a gift to a spouse effected by the transfer or conversion 
of his orher spouse's separate property into their community is ordinarily 
one-half of the total market value of the separate property at the date of 
the gift. 

Note: As to marital exclusion, see Section 15310. As to returning 
transfers or conversions of separate property into community property, 
see Section 15656.4. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 1 5551 .4. Real Property— In General. 

The valuation of real property for gift tax purposes will depend upon 
all the facts and circumstances in each case. In making the valuation all 
relevant and competent evidence will be given consideration. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§15551.5. Local Assessed Value. 

Unless it represents the actual market value of the property, the as- 
sessed value of real property for ad valorem taxation will not be accepted 
as the value thereof for gift tax purposes. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§15551.6. Securities — In General. 

The value of a gift of stocks or bonds is, generally, the market value 
per share or bond at the date of the gift. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 15551.7. Listed Securities and Unlisted Securities 
Traded on Open Market. 

(a) Selling Prices. 

In the case of a gift of stocks or bonds which have a market, on a stock 
exchange, in an over-the-counter market, or otherwise, the mean be- 
tween the highest and lowest quoted selling prices on the date of the gift 
will be deemed the market value per share or bond. 

If there were no sales on the date of the gift, but there were sales on 
dates within a reasonable period both before and after the date of gift, the 
market value is determined: 
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( 1 ) By taking the means between the highest and lowest quoted selling 
prices on the nearest date before and the nearest date after the date of gift; 

(2) By then prorating the difference between such mean prices to the 
date of gift, considering only the respective numbers of trading days be- 
tween the selling dates and the date of gift in such proration; and 

(3) By finally adding or subtracting, as the case may be, the prorated 
portion of the difference to or from the mean price on the nearest date be- 
fore the date of gift. For example, assume that a gift of stock is made on 
Friday, June 15, that sales of the stock nearest such date occurred two 
trading days before (Wednesday, June 13) and three trading days after 
(Wednesday, June 20), and that on these days the mean sale prices per 
share were $10 and $15, respectively. Dividing the difference between 
the mean sale prices ($5) by the number of trading days before and after 
the date of gift (2-1-3) gives $1 per trading day. The portion of the differ- 
ence attributable to the period from the nearest date before the date of gift 
to the date of gift (2 x $ 1 ) is $2. This amount added to the mean price on 
the nearest date before the date of gift ($10) equals $ 1 2. Accordingly, $ 1 2 
will be taken as representing the market value of a share of the stock on 
the date of gift. If, instead, on June 1 3 and June 20 the mean sale prices 
per share were $15 and $10, respectively, $13 will be taken as represent- 
ing the market value of a share of the stock on the date of gift. As another 
example, assume that the gift was made on Sunday, October 7, and that 
Saturday and Sunday were not trading days. If sales of stock occurred one 
trading day before (Friday, October 5) at a mean sale price per share of 
$20 and one trading day after (Monday, October 8) at a mean sale price 
per share of $23, then the market value per share of stock as of the date 
ofgift is $21.50. 

(b) Bid and Asked Prices. 

If the provisions of subdivision (a) of this regulation are inapplicable 
because actual sales are not available during a reasonable period begin- 
ning before and ending after the date ofgift, the market value may be de- 
termined by taking the mean between the bona fide bid and asked prices 
on the date of gift, or if none: 

( 1 ) By taking the means between the bona fide bid and asked prices on 
the nearest date before and the nearest date after the date of gift, if both 
such nearest dates are within a reasonable period of the date of gift; 

(2) By then prorating the difference between such mean prices to the 
date of gift, considering only the respective numbers of trading days be- 
tween such nearest dates and the date of gift in such proration; and 

(3) By finally adding or subtracting, as the case may be, the prorated 
portion of the difference to or from the mean price on the nearest date be- 
fore the date of gift. 

(c) Incomplete SeUing Prices or Bid and Asked Prices. 

If the provisions of subdivisions (a) and (b) of this regulation are in- 
applicable because no actual sale prices or bona fide bid and asked prices 
are available on a date within a reasonable period before the date of gift, 
but such prices are available on a date within a reasonable period after the 
date ofgift, or vice versa, then the mean between the highest and lowest 
of such sale prices or between such bid and asked prices may be taken as 
the market value. 

(d) Securities Listed on More Than One Exchange. 

If a stock or bond is listed on more than one exchange, the records of 
the exchange where the stock or bond is principally dealt in should be 
employed in ascertaining market value. 
NOTE; Reference: Section 15551, Revenue and Taxation Code. 

§ 15551.8. Additional Factors in Valuation of Listed and 
Traded Securities. 

In any case in which it is established that the value per share or bond 
on the basis of selling or bid and asked prices does not reflect the market 
value of a security, other relevant facts and elements of value will also 
be considered in determining its market value. A case of this kind would 
include one in which the sale of a listed stock on the date of a gift was 
made at a price arrived at on the basis of erroneous, false, and misleading 
information concerning the affairs and financial condition of the issuing 
corporation. 



The so-called "blockage rule" is not recognized in determining the 
value of securities for gift tax purposes. 
NOTE: Reference: Section 15551. Revenue and Taxation Code. 

§ 1 5551 .9. Untraded and Closely Owned Securities. 

(a) The value of corporate or other bonds not traded on an open market 
is usually arrived at by giving consideration to the security behind the 
bonds, the interest yield, the date of maturity, and other relevant factors. 

The value of shares of closely held stock is usually arrived at by first 
ascertaining the net worth (the excess of the assets, including good will, 
if any, over liabilities) of the corporation as a going business, and then 
assigning to each share its proportion of such worth. 

In determining net worth the tangible assets of the business in question 
should be valued at their market value at the date of gift to a going con- 
cern, and not at their cost to the particular business nor at their book value. 

(b) Among other factors that will be considered in the valuation of 
closely held stock are the following: 

(1 ) The period of time that the issuing corporation has been in exis- 
tence and its position in the trade. 

(2) The nature of the corporation. 

(3) The operating history of the corporation and, particularly, its earn- 
ings over a reasonable period of time. 

(4) The balance sheet of the corporation. 

(5) The standard of earnings maintained by concerns engaged in simi- 
lar lines of endeavor. 

(6) The strength and danger of compefiUon, both existing and poten- 
fial. 

(7) The management and personnel. 

(8) The effect of possible governmental regulafion. 

(9) The present and future requirements of the corporation in the mat- 
ter of new land, buildings, or equipment. 

(10) Current business policy. 

(11) Dividend payment history. 

(12) The prices paid on private sales of the shares to persons who were 
in a position to know their value. 

(13) The prospects for future earnings. 

NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 1 5551 .1 0. Interest and Dividends. 

If the donee does not receive the interest or dividends as part of the gift, 
interest accrued on bonds or dividends declared on stocks prior to the date 
of a gift of the bonds or stocks will not be treated as augmenting the tax- 
able value of the bonds or stocks. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 1 5551 .1 1 . Good Will— General Method of Valuing. 

Unless the facts and circumstances of a particular case require the use 
of a different method, the valuation of good will is arrived at as follows: 

(a) Determine the total amount of assets used in the business, other 
than good will, patents, trademarks, copyrights, and the like. 

(b) Determine the liabilities of the business and deduct the amount 
thereof from the sum determined pursuant to subdivision (a). 

(c) Determine what percentage of the difference determined pursuant 
to subdivision (b) represents a fair return thereon (in the absence of evi- 
dence to the contrary, 1 5 percent thereof will ordinarily be considered a 
proper percentage of return), and then multiply the amount of such differ- 
ence by the percentage determined. The product will represent the 
amount of a fair return. 

(d) Determine the average net profit of the business for a reasonable 
period immediately prior to the date of the gift. Five years will ordinarily 
represent a "reasonable period." 

(e) Deduct the amount of the fair return determined pursuant to subdi- 
vision (c) from the average net profit. 

(0 Determine the "number of years purchase period." By this is meant 
the number of years after a sale of the business for which a buyer, as part 
of the purchase price, would pay the seller the average net profit of the 
business. Unless the nature and character of the business in any particular 
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case require a different figure, the number of years purchase period will 
be considered to be five years. 

(g) Multiply the difference between the amount of fair return and the 
average net profit, as determined pursuant to subdivision (e), by the num- 
ber of years purchase period. The product will constitute the amount of 
good will. 
NOTH: Reference: Section 15551, Revenue and Taxation Code. 

History 

1. Editorial correction of subsection (c) (Register 78, No. 42). 

§ 15551.12. Other Factors Considered in Valuing Good 
Will. 

Among other factors to be considered in the valuation of the good will 
of a business are those listed in subdivisions (b)(1) to (13) of Section 
15551.9. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 1 5551 .1 3. Notes and Accounts Receivable. 

The value of a note or account receivable, whether secured or unse- 
cured, is presumed to be its face value plus accmed interest, if any, to the 
date of gift. A lower value may be established by the submission of satis- 
factory proof that the note or account is worth less because of default in 
interest, uncollectibility in part by reason of the insolvency of the maker 
or other parties liable, or for other cause. 
NOTK: Reference: Section 15551, Revenue and Taxation Code. 

§ 15551.14. Interest in Business. 

In determining the value of any business, or interest therein, trans- 
ferred without an adequate and full consideration in money or money's 
worth, a fair appraisal as of the date of the gift should be made of all the 
assets of the business, tangible and intangible, including good will, and 
the business or interest therein should be given a net value equal to the 
amount which a willing purchaser, whether an individual or a corpora- 
tion, would pay therefor in view of the net value of the assets of the busi- 
ness and its demonstrated earning capacity. 

All factors relative to the valuation of other property, if applicable, will 
be considered in determining the valuation of a proprietary or partnership 
interest in a business. All evidence bearing upon such valuation should 
be submitted with the return, including copies of reports in any case in 
which examinations of the business have been made by accountants, en- 
gineers or other technical experts as of or near the date of the gift. 
NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 1 5551 .15. Patent, Trademark, or Copyright. 

The value of a patent, trademark, or copyright is usually the present 
worth of the estimated future earnings thereof. 
NOTE: Reference: Section 15551. Revenue and Taxation Code. 

§ 1 5551 .1 6. Growing Crop. 

Among other factors to be considered in the valuation of a growing 
crop are the following: 

(a) The probable market value of the crop when harvested. 

(b) The probable cost of producing and marketing the crop. 

(c) The price, if any. paid at or about the date of the gift for futures in 
the same kind of crop. 

NOTE: Reference: Section 15551, Revenue and Taxation Code. 

§ 15552. Limited Estates, Future Estates, Contingent 
Estates, Annuities (Other Than Annuity 
Contracts) — In General. 

The value of a future, contingent or limited estate, income or interest 
in property is generally the present value or worth of such estate, income 
or interest at the date of the gift. In this connection, the Gift Tax Law spe- 
cifically provides that such present value or worth is to be determined in 
accordance with the standards of mortality and values set forth in the 
United States Life Tables: 1959-1961, published by the United States 
Department of Health. Education and Welfare. Public Health Service, 
and the rate of interest used in computing the present value of the estate, 
income or interest is 6 percent per annum compounded annually. In de- 



termining the present value or worth as of the date of the gift of a future. 
contingent, or limited estate, income or interest, other than an annuity in 
a fixed amount, the yearly income, or the annual value of the use or in- 
come, of the estate, income or interest, is considered equivalent to 6 per- 
cent of the appraised value of the property upon which the estate, income 
or interest is based. 

A single life annuity table at 6 percent showing the present \ alue or 
worth of an annuity, a life estate and a remainder interest of $ 1 due at the 
end of each year during the life of a male person of a specified age and 
of $1 due at the death of a male person of a specified age. respectively, 
is set forth in Section 15552.8 as Table A(I ). Table A(2) shows the pres- 
ent value or worth at 6 percent of an annuity, life estate and a remainder 
interest of $ 1 due at the end of each year during the life of a female person 
of a specified age and the present value or worth of $1 due at the death 
of a female person of a specified age. respectively. The present value or 
worth at 6 percent of an annuity for a term certain, an income interest for 
a term certain, and a remainder interest postponed for a term certain is set 
forth in Section 15552.8 as Table B. 

In the case of a gift of the character above set forth made on or after 
November 10, 1969, but prior to January 1, 1975, the present value or 
worth thereof is to be determined by the United States Life Tables and 
Actuarial Tables 1939-1941. Table 38. published by the Bureau oithe 
Census of the United States Department of Commerce, and the rate of in- 
terest used in computing the present value of the estate, income or interest 
is 3 1/2 percent per annum compounded annually. In such a case the year- 
ly income or annual value of the use or income of an estate or interest is 
3 1/2 percent of the appraised value of the property upon which the estate 
or interest is based. 

A single life annuity table at 3 1/2 percent showing the present value 
or worth of an annuity, a life estate and a remainder interest of .$ 1 due at 
the end of each year during the life of a person of a specified age and of 
$1 due at the death of a person of a specified age, respectively, is set forth 
in Section 1 5552.9 as Table C. The present value or worth at 3 1 II percent 
of an annuity for a term certain, and income interest for a term certain, 
and a remainder interest postponed for a term certain is set forth in Sec- 
tion 15552.9 as Table D. 

In the case of a gift of the character above set forth made on or after 
July 1 , 1945, but prior to November 1 0, 1969. the present value or worth 
thereof is to be determined by the Actuaries Combined Experience 
Tables of Mortality, save that the rate of interest used shall be 4 percent 
per annum; and, the yearly income or annual value of the use or income 
of an estate or interest is 4 percent of the appraised value of the property 
upon which the estate or interest is based. 

In a case of a gift of the character above set forth made prior to July 
1, 1945, the value thereof is to be determined by the Actuaries Combined 
Experience Tables of Mortality, save that the rate of interest used shall 
be 5 percent per annum; and, the yearly income or annual value of the use 
or income of an estate or interest is 5 percent of the appraised value of the 
property upon which the estate or interest is based. 

It is assumed in the illustrative computations which follow that the gift 
was made on or after January 1 , 1975, and the 6 percent tables are there- 
fore used. 

CAUTION: Tables A(l), A(2) and B, contained in Section 15552.8 
are to be used to value interest in property for gifts made on or after Janu- 
ary 1, 1975. Tables C and D contained in Section 15552.9 are to be used 
to value interest in property for gifts made on or after November 1 0. 
1969, but prior to January 1, 1975. Care should be taken to refer to the 
correct table in each case. 
Note: Reference: Section 15552, Revenue and Taxation Code 

§ 1 5552.1 . Estates, Income and Annuities for Life of One 
Person. 

(a) The present value of a life estate in property, the income from 
which is to be paid annually in an unfixed amount to a single life tenant 
is computed as follows: 
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( 1 ) Determine the age and sex of the life tenant as of his or her birthday 
nearest the date of the gift. 

(2) Consult Table A(l) or Table A(2), whichever is appropriate, in 
Section 15552.8, and ascertain therefrom the life estate factor (the pres- 
ent value of a life estate of $ 1 per year) for the life of a person of the same 
age as the life tenant. 

CAUTION: Table A(l) is the appropriate table if the life tenant is a 
male person. Table A(2) is the appropriate table if the life tenant is a fe- 
male person. The user of the tables should exercise care to refer to the ap- 
propriate table in each case. 

(3) Multiply the appraised value of the property by the life estate factor 
obtained pursuant to step (B). The product will be the present value of the 
life estate at the time of the gift. 

The provisions of subdivision (a) may be illustrated by the following 
example: 

EXAMPLE (1). 

A gives the annual income from $ 100,000 to B for life, with remainder 
over to C. B, a male, at the time of the gift is 40 years of age. Table A( 1 ) 
indicates that the life estate factor is .78923. The present value of B's life 
estate as of the date of the gift is $78,923 ($100,000 x .78923). 

EXAMPLE (2). 

A gives the annual income from $ 100,000 to D for life, with remainder 
over to E. D, a female, at the time of the gift is 40 years of age. Table A(2) 
indicates that the life factor is .8428 1 . The present value of D's life estate 
as of the date of the gift is $84,281 ($100,000 x .84281). 

(b) The formula set forth under subdivision (a) is also used in deter- 
mining the present value of a fixed annual annuity for life, or of a life es- 
tate in property the income from which is to be paid annually at the end 
of each year in a fixed amount to the life tenant, except that in each of such 
cases the annuity factor in column 2 of Table A( 1 ) or Table A(2), which- 
ever is appropriate, is substituted for the life estate factor in step (2) of 
the formula and the amount of the annuity or specified income is substi- 
tuted for the appraised value of the property in step (3) of the formula. The 
provisions of this subdivision may be illustrated by the following exam- 
ples: 

EXAMPLE (1). 

A gives to B, a male, who is 50 years of age, an annuity of $1 ,000 per 
annum for the balance of B's life. As is shown by Table A(l), Section 
15552.8, the present value of an annuity of $1 per year for Hfe to a male 
person of age 50 is 11 .3329. Multiplying this factor by $ 1 ,000 results in 
a product of $ 1 1 ,3 33 , which is the present value of B ' s annuity. 

EXAMPLE (2). 

A gives to C, a female, who is 50 years of age, an annuity of $ 1 ,000 
per annum for the balance of C s life. As is shown by Table A(2), Section 
15552.8, the present value of an annuity of $1 per year for life to a female 
person of age 50 is 12.5793. Multiplying this factor by $1,000 results in 
a product of $12,579, which is the present value of C's annuity. 

(c) In determining the present value of a fixed annuity payable at the 
end of regular intervals of less than one year, the aggregate amount to be 
paid within a year is first multiplied by the life annuity factor in column 
2 of Table A(l) or Table A(2), whichever is appropriate, opposite the 
number of years in column 1 nearest the age of the person whose life mea- 
sures the duradon of the annuity so as to arrive at the product representing 
the present value of the annuity payable at the end of each year during the 
life of that person as of the date of the gift. The product so obtained is then 
multiplied by whichever of the following adjustment factors is applica- 
ble. 

(1) 1.0148, if the annuity is payable semiannually. 

(2) 1 .0222, if the annuity is payable quarterly. 

(3) 1 .0272, if the annuity is payable monthly. 

The provisions of subdivision (c) may be illustrated by the following 
example: 

EXAMPLE. 

A gives to B, a male, who is 50 years of age, an annuity of $1 ,000 per 
annum, payable semiannually for the balance of B's life. By reference to 



Table A( 1 ), the life annuity factor in column 2 opposite 50 years is found 
to be 1 1 .3329. The aggregate annual amount, $ 1 ,000. is multiplied by the 
life annuity factor, 1 1.3329. and the product is multiplied by the semian- 
nual adjustment factor of 1.0148. The present value of B's life annuity, 
payable semiannually, as of the date of the gift is $1 1,501 ($1,000 x 
11.3329 X 1.0148). 

Note: If the annuitant is a female person, consult Table A(2), rather 
than Table A(l). 

(d) Fixed annuities payable at the beginning of each period must be 
distinguished from annuities payable at the end of the annuity period. 
Thus, if the first payment of an annuity for the life of a person is due at 
the beginning of the annual, semiannual, quarterly or monthly period, 
rather than at the end of the period, the present value of the life annuity 
is the sum of the first payment plus the present value of the life annuity, 
the first payment of which is not due until the end of the period, as deter- 
mined in subdivisions (b) and (c) above. The provisions of this subdivi- 
sion may be illustrated by the following examples: 

EXAMPLE (1). 

A gives to B, a male, who is 50 years of age, an annuity of $1,000 per 
annum for the balance of B's life with the proviso that B be entitled to the 
first payment of the annuity on the date of the gift. The present value of 
the annuity payable at the end of each annual payment period for life is 
$1 1 ,333, as determined in Example ( 1 ) under subdivision (b) above. The 
present value of B's life annuity, the first payment of which is due at the 
beginning of each period is $12,333 ($1 1,333 + $1,000). 

EXAMPLE (2). 

A gives to B, a male, who is 50 years of age, an annuity of $ 1 ,000 per 
annum, payable semiannually for the balance of B's life with the proviso 
that B be entitled to the first payment of the annuity on the date of the gift. 
The semiannual amount of the annuity is $500 (1/2 x $1 ,000). The pres- 
ent value of the annuity payable at the end of each semiannual payment 
period for life is $1 1,501, as determined in the example under subdivi- 
sion (c) above. The present value of B's life annuity, the first payment of 
which is due at the beginning of each period is $12,001 ($11,501 +$500). 
NOTE: Reference: Section 15552, Revenue and Taxation Code. 

§ 1 5552.2. Estates, Income and Annuities for Joint Lives of 
Several Persons. 

(a) Joint Lives of Two Persons. 

If income, an annuity, or an estate is given to two persons for their use 
or enjoyment during their joint lives, the present values of the respective 
interests of the transferees are computed as follows: 

(1) Determine in accordance with Section 15552.1 what the present 
value of the older donee's life interest would be if he were the only donee. 

(2) Divide by two the value ascertained pursuant to step (1). The quo- 
dent will be the present value of the older donee's interest in the joint es- 
tate. 

(3) Determine in accordance with Secdon 15552.1 what the present 
value of the younger donee's life interest would be if he were the only 
donee. 

(4) Subtract the present value of the elder donee's single life interest, 
as determined pursuant to step ( 1 ), from the present value of the younger 
donee's single life interest, as determined pursuant to step (3). 

(5) Add the remainder determined pursuant to step (4) to one-half of 
the present value of the elder donee's single life interest determined pur- 
suant to step ( 1 ). The sum is the present value of the younger donee' s in- 
terest in the joint estate. 

The provisions of subdivision (a) may be illustrated by the following 
example: 

EXAMPLE. 

A gives to B and C the annual income from a sum of $10,000 for their 
joint hves, the survivor to enjoy the endre income until his death, with 
a remainder over to D. At the dme of the gift, B, a male, is 40 years of age 
and C, a female, is 25 years of age. Table A(l) of Section 15552.8 indi- 
cates the life estate factor for a male aged 40 is .78923. The product of 
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this factor multiplied by $ 1 0,000 is $7,892, the present value ofB' s single 
life estate. One-half of $7,892, or $3,946, is the present value of B"s in- 
terest in the joint life estate. Table A(2) indicates the life estate factor for 
the life of a female aged 25 is .92375. The product of this factor multi- 
plied by $ 1 0,000 is $9,238, the present value of C's single life estate. The 
difference between B' s and C s single life estate, $ 1 ,345. is added to one- 
half of the present value of B's single life estate ($3,946), resulting in the 
sum of $5,29 1 , the present value of C's interest in the joint and successive 
life estate. The value of D's remainder is $762 ($10,000 less the sum of 
B's and C's joint and successive life interest). 

The above computation may be simplified by combining the last two 
steps, i.e., (4) and (5) of subdivision (a) into one computation in the fol- 
lowing manner. After determining the value of B's interest in a joint life 
estate and the present value of C's single life estate as set forth above 
(pursuant to steps ( 1 ), (2) and (3)), subtract the value of B's interest in the 
joint life estate ($3,946) from the value of C's single life estate ($9,238). 
The difference represents C's interest in the joint and successive life es- 
tate ($9,238 - $3,946 = $5,292). 

(b) Joint Lives of Three Persons. 

If income or an estate is given to three persons for their use or enjoy- 
ment until the death of the last to die of the three persons with a remainder 
over to a fourth person, the present value of the respective interests of the 
donees are computed as follows: 

(1) Determine in accordance with Section 15552.1 what the present 
value of the oldest donee's life interest would be if he were the only do- 
nee. 

(2) Divide by 3 the present value ascertained pursuant to step ( 1 ). The 
quotient will be the present value of the oldest life tenant's interest in the 
joint life estate as of the date of the gift. 

(3) Determine in accordance with Section 1 5552. 1 what the present 
value of the second oldest donee's life interest would be if he were the 
only donee. 

(4) Subtract the present value of the oldest life tenant's single life es- 
tate, as determined pursuant to step ( 1 ), from the present value of the sec- 
ond oldest life tenant's single life estate, as determined pursuant to step 
(3), and divide by 2 the difference so obtained. Add the quotient to the 
present value of the oldest life tenant's interest in the joint life estate, as 
determined pursuant to step (2). The sum will represent the present value 
of the second oldest life tenant's interest in the joint and survivorship life 
estate as of the date of the gift. 

(5) Determine in accordance with Section 15552.1 what the present 
value of the youngest donee's life interest would be if he were the only 
donee. 

(6) Subtract the present value of the second oldest life tenant's single 
life estate, as determined pursuant to step (3), from the present value of 
the youngest life tenant's single life estate, as determined pursuant to step 
(5), and add the difference so obtained to the present value of the second 
oldest life tenant' s interest in the joint and successive life estate, as deter- 
mined pursuant to step (4). The sum will represent the present value of 
the youngest life tenant's interest in the joint and successive life estate as 
of the date of the gift. 

(7) The present value of the remainder interest in the property is deter- 
mined simply by subtracting the present value of the youngest life ten- 
ant's single life estate, as determined pursuant to step (5), from the ap- 
praised value of the property. 

The provisions of this subdivision (b) may be illustrated by the follow- 
ing example: 

EXAMPLE. 

A gives to B, a male; C, a male; and D, a female, the annual income 
from a sum of $ 1 00,000 for their joint lives, the survivor to enjoy the en- 
tire income until his death, with a remainder over to E. At the time of the 
gift the ages of B, C, and D are, respectively, 70, 60 and 50. The present 
value of B's single life interest is $41,294 (.41294 x $100,000). One- 
third of this sum, or $13,765, is the present value of B's interest in the 
joint estate. The present value of C's single life interest is $55,052 



(.55052 X $ 100,000). The difference between this sum and $4 1 ,294 (the 
value of B's single life estate) is $13,758. One-half of $13,758. or 
$6,879, is added to $13,765. resulting in a sum of $20,644, the present 
value of C's interest in the joint estate. The present value of D's single 
life interest is $75,476 (.75476 x $100,000). The difference between this 
sum and $55,052 (the value of C's single life estate) is $20,424. This lat- 
ter sum is added to $20,644 (the value of C's interest in the joint estate, 
with a penny adjustment) resulting in a sum of $41 ,068, the present value 
of D' s interest in the joint estate. The computation may be proven by add- 
ing the respective interest of the several joint and successive life tenants. 
The sum should equal the value of a single life estate for the youngest life 
tenant ($13,765 + $20,644 + $41,068 = $75,477). The sum varies by $1 
due to rounding to the nearest dollar. The value of E's remainder interest 
is $24,523 ($100,000 less the sum of B's, C's and D's joint and .succes- 
sive life interests). 
NOTE; Reference: Section 15552, Revenue and Taxation Code. 

§ 15552.3. Life Estate, Successive Life Estate and 
Remainder. 

If income or an estate is given to one person for his use or enjoyment 
during his life and upon death of that life tenant to another person for the 
latter" s use or enjoyment for life, and upon death of the latter life tenant 
the remainder is given to a third person, the present values of the respec- 
tive interests of the three persons as of the date of the gift are computed 
as follows: 

(a) Determine in accordance with Section 15552.1 the present \'alue 
of the primary life tenant's life estate. 

(b) Determine in accordance with Section 15552.1 the present value 
of the secondary life tenant's single life estate as though he or she were 
the only life tenant. 

(c) The present value of the secondary life tenant's successive life es- 
tate in the property as of the date of the gift is determined by subtracting 
the present value of the primary life tenant's life estate, as computed pur- 
suant to step (a), from the secondary life tenant's single life estate, as 
computed pursuant to step (b). 

(d) The present value or worth of the remainder interest in the property 
is determined simply by subtracting the present value of the secondary 
life tenant's single life estate, as obtained pursuant to step (b), from the 
appraised value of the property. 

The provisions of this regulation may be illustrated by the following 
example: 

EXAMPLE. 

Donor gives the annual income from $300,000 in trust to A, a female, 
for life. Upon the death of A the aimual income is payable to B, a male, 
for life, and upon B's death the remainder payable to C. At the date of gift, 
the ages of A and B, respectively, are 66 and 42. Table A(2) of Section 
15552.8 indicates the life estate factor in column 3 for a female age 66 
is .5421 1. The present value of A's life estate, as of the date of the gift, 
is $162,633 ($300,000 x .5421 1). Table A(l) indicates the life estate fac- 
tor for a male age 42 is .76967. The present value of B's single life estate 
as of the date of the gift is $230,901 ($300,000 x .76967).^The present 
value of B's successive life estate as of the date of the gift is $68,268 
($230,901 - $162,633). The present value of C's remainder interest in the 
property as of the date of gift is $69,099 ($300,000 - $230,901). 
Note.- Reference: Section 15552, Revenue and Taxation Code. 

§ 15552.4. Estates, Income and Annuities for Period of 
Years. 

(a) The present value of an estate in property, the income from which 
is to be paid annually in an unfixed amount for a term of years is com- 
puted as follows: 

(1) Consult Table B of Section 15552.8, and ascertain therefrom the 
income factor for a term of years in column 3 opposite the figure in col- 
umn 1 representing the number of years for which the income is to contin- 
ue. 
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(2) Multiply the appraised value of the property by the income factor 
obtained pursuant to step (1 ), which will give the present value of the es- 
tate for the term of years as of the date of the gift. 

(3) Present worth of the remainder interest in the property is deter- 
mined simply by subtracting the present value of the estate for the term 
of years, as determined pursuant to step (2), from the appraised value of 
the property. 

The provisions of this subdivision may be illustrated by the following 
example: 

EXAMPLE. 

Donor gives to A the possession, use and enjoyment of real property 
for seven years. At the end of the seventh year, the property is to be trans- 
ferred to B. At the date of gift, A is 60 years of age and the real property 
is appraised at $50,000. By reference to Table B, the income factor for 
a term of years in column 3 opposite seven in column 1 , representing the 
number of years for which the income is to continue, is found to be 
.334943. The present value of A's estate for the seven years is $16,747 
($50,000 X .334943). The present worth of B's remainder interest in the 
property as of the date of gift is $33,253 ($50,000 - $16,747). 

(b) The formula set forth under subdivision (a) is also used for deter- 
mining the present value of a fixed annual annuity payable for a term cer- 
tain, except that in such case the annuity for a term certain factor in col- 
umn 2 of Table B is substituted for the income factor in step (1) of the 
formula and the annuity is substituted for the appraised value of the prop- 
erty in step (2) of the formula. The provisions of this subdivision may be 
illustrated by the following example: 

EXAMPLE. 

Donor gives to A an annuity of $1,000 a year for seven years. Table 
B of Section 15552.8 indicates the annuity factor in column 2 opposite 
seven years is 5.5824. The present value of the annuity certain as of the 
date of the gift is $5,582 ($1,000 x 5.5824). 

(c) In determining the present value of a fixed annuity for a term cer- 
tain, payable at regular intervals of less than one year, the aggregate 
amount to be paid within a year is first multiplied by the appropriate an- 
nuity factor for a term certain, in column 2 of Table B opposite the num- 
ber of years in column 1 representing the term for which the annuity is 
to be paid, to arrive at the product representing the present value of the 
annuity payable at the end of each year for the term certain. The product 
so obtained is then multiplied by whichever of the following adjustment 
factors is appHcable: 

(1) 1.0148, if the annuity is payable semiannually. 

(2) 1 .0222, if the annuity is payable quarterly. 

(3) 1.0272, if the annuity is payable monthly. 

The provisions of subdivision (c) may be illustrated by the following 
example: 

EXAMPLE. 

Donor gives to A an annuity of $1,000 per annum, payable monthly, 
for a term of seven years. By reference to Table B, the annuity factor in 
column 2 opposite seven years in column 1 is found to be 5.5824. The 
aggregate annual amount, $ 1 ,000, is multiplied by the term certain annu- 
ity factor, 5.5824, and the product is multiplied by the monthly adjust- 
ment factor of 1 .0272. The present value of A' s annuity, payable monthly 
for a period of seven years, as of the date of the gift is $5,734 ($ 1 ,000 x 
5.5824 X 1.0272). 

(d) If the first payment of a fixed annuity for a term certain is due at 
the beginning of the annual, semiannual, quarterly or monthly payment 
period, the present value of the annuity is determined by multiplying to- 
gether the aggregate amount to be paid within any year, the appropriate 
annuity factor for term certain shown in Table B and whichever of the fol- 
lowing factors is applicable: 

(1) 1.0600, if the annuity is payable annually. 

(2) 1 .0448, if the annuity is payable semiannually. 

(3) 1 .0372, if the annuity is payable quarterly. 

(4) 1.0322, if the annuity is payable monthly. 



The provisions of subdivision (d) may be illustrated by the following 
example: 

EXAMPLE. 

Donor gives to A an annuity of $1,000 per annum, payable monthly, 
for a term of seven years with the proviso that A be entitled to the first 
payment thereof on the date of the gift. By reference to Table B, the annu- 
ity factor in column 2 opposite seven years in column 1 is found to be 
5.5824. The aggregate annual amount, $1,000, is multiplied y the term 
certain annuity factor, 5.5824, and the product is multiplied by the 
monthly adjustment factor of 1 .0322. The present value of A's annuity, 
as of the date of the gift is $5,762 ($1,000 x 5.5824 x 1.0322). 

Thus, fixed annuities for a term certain, payable at the beginning of the 
annuity period, must be distinguished from both Hfe annuities (see Sec- 
tion 15552.1) and fixed annuities payable at the end of the annuity term. 
NOTE: Reference: Section 15552, Revenue and Taxation Code. 

§15552.5. Deferred Gift. 

(a) Gift Payable at Death of Person Other Than Donee. 

If a gift is payable to a donee at the death of another person, the present 
value of the gift is computed as follows: 

(1 ) Determine the age of the person at whose death the gift is payable 
as of his birthday nearest the date of the gift. 

(2) Consult Table A(l) or Table A(2), whichever is appropriate, in 
Section 15552.8, and ascertain therefrom the remainder factor of $1 due 
at the death of a person of the same age as a person at whose death the 
gift is payable. 

(3) Multiply the amount of the gift by the remainder factor determined 
pursuant to step (2). The product will represent the present worth of the 
gift. 

The provisions of subdivision (a) may be illustrated by the following 
example: 

EXAMPLE. 

Donor gives to A, to be paid at the death of X, a female, property hav- 
ing a value of $60,000 at the date of gift. At the date of gift, X is 70 years 
of age. By consulting Table A(2), the remainder factor in column 4 oppo- 
site 70, the number representing X' s age, is .52460. This remainder factor 
multiplied by the appraised value of the property ($60,000) results in a 
product of $3 1,476, the present worth of the gift to A. 

(b) Gift Payable at Specified Time in Future. 

The present value of a particular sum of money payable at a future date 
certain is computed as follows: 

(1) Consult Table B in Section 15552.8, and ascertain therefrom the 
remainder postponed for a term certain factor of $1 payable at the end of 
the time specified. 

(2) Multiply the factor obtained pursuant to step (1 ) by the amount of 
the sum payable. The product will be the present worth, as of the date of 
the gift, of the sum payable at the end of the specified time. The provi- 
sions of subdivision (b) may be illustrated by the following example: 

EXAMPLE. 

Donor gives to A $10,000 to be paid at the end of five years from the 
date of gift. By consulting Table B, the factor for remainder postponed 
for a term certain in column 4 opposite 5 in column 1 , representing the 
number of years at the end of which the gift is to be paid, is found to be 
.747258. The factor multiplied by $10,000 results in a product of $7,473, 
the present value of the gift deferred for a period of five years. 
NOTE: Reference: Section 15552, Revenue and Taxation Code. 

§ 15552.6. Present Value of Annuity Exceeding Value of 
Annuity Fund. 

Where the present value of an annuity actually exceeds the amount of 
the property or fund out of which the annuity is to be paid the present val- 
ue of the annuity is the amount of the property or fund. This regulation 
may be illustrated by the following example: 

EXAMPLE. 
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A gives to B, a female, a life annuity of $5,000 per year, payable out 
of a fund totaling $35,000. B is 65 years of age at the date of gift. Com- 
puted in accordance with Section 15552.1, the present value of an annu- 
ity of $5,000 per year for the life of a female of the age of 65 is $46,503 
($5,000 X 9.3005 = $46,503). Since this exceeds the annuity fund of 
$35,000, the latter figure will represent the present value of B's annuity. 
NOTi;: Reference: Section 15552, Revenue and Taxation Code. 

§15552.7. Remainder. 

The present worth of a remainder is obtained by computing the present 
worth of the precedent estate or estates and subtracting the amount there- 
of from the total value of the property involved. The difference will repre- 
sent the present worth of the remainder. 

The present worth of a remainder interest after a life estate may also 
be obtained by multiplying the appraised value of the subject property by 
the remainder factor in Table A( 1 ) or Table A(2). whichever is appropri- 
ate, of Section 15552.8 opposite the age of the person possessing a prece- 
dent estate. This regulation may be illustrated by the following examples: 

EXAMPLE. 

A gives the annual income from $100,000 to B for life with remainder 
over to C. B, amale, at the time of gift, is 40 years of age. By an applica- 
tion of the method set forth in Section 15552.1(a) for determining the 
present value of a life estate, B's life interest is found to be $78,923. This 
latter sum subtracted from $100,000 results in a difference of $21,077, 
the present value of Cs remainder. 



EXAMPLE. 

Using the same facts as set forth in example immediately above, the 
remainder factor for a male 40 years of age (the age of the life tenant) is 
.21077. The present value of C's remainder interest is $21 ,077 ($ 1 00,000 
X. 21077). 
NOTE: Reference: Section 15552. Revenue and Taxation Code. 

§15552.8. Tables. 

Tables A(l) and A(2) showing the present value of an annuity, a life 
estate and a remainder of $ 1 per year during the life of a person of a speci- 
fied age, based on United States Life Tables: 1959-1961, published by 
the United States Department of Health, Education and Welfare, Public 
Health Service, with interest at 6 percent per annum compounded annual- 

ly- 

CAUTION: The tables immediately following are effective as to gifts 
made on or after January 1, 1975. For gifts made prior to January 1, 1975, 
but on or after November 10, 1969, refer to Tables C and D, contained 
in Section 1 5552.9. For gifts made prior to November 1 0, 1 969, use Actu- 
aries Combined Experience Tables of Mortality with interest at 4 percent, 
showing present value of annuity of $1 per year during life of person of 
specified age, if date of gift was on or after July 1 , 1 945. For gifts made 
prior to July 1 , 1 945, use Actuaries Combined Experience Table of Mor- 
tality with interest at 5 percent, showing present value of annuity of $1 
per year during life of person of specified age. 
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TABLE A(l) 

Table, single life male, 6 percent, showing the present worth of an annuity, 
of a life interest, and of a remainder interest 
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.94861 
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.92746 


.07294 


71 


6.6481 




.60111 


17 


15.4031 


.92419 


.07981 


72 


a4123 


.38474 


.61586 


16 


15.3481 


.92069 


.07911 


73 


6.1752 


.37061 


.68949 


19 


15i918 


.91751 


.08240 


74 


S.9373 


.35684 


.64376 


20 


152339 


.91403 


.08597 


75 


5.6990 


.34194 


.65806 


21 


15.1744 


.91046 


.06954 


76 


5.4608 


.38761 


.67839 


22 


15.1130 


.90678 


.09328 


77 


5.2211 


.31387 


.68973 


23 


15.0487 


.90292 


09706 


78 


4.9625 


.29609 


.70106 


24 


14.9607 


AQftAJ 


.10116 


79 


4.7469 


.28481 


.71819 


25 


14.9075 


.89445 


.10555 


80 


4.5164 


.27096 


.72908 


26 


14.8287 


.88072 


.11088 


81 


4.8955 


XSTt^ 


.74287 


27 


14.7442 


ea^M 


.11535 


82 


4.0679 


JM687 


.79473 


28 


14.6542 


.87925 


.12075 


83 


3.8084 


.23394 


.76646 


29 


14.5588 


.87353 


.18617 


84 


3.7089 


.22817 


.77783 


30 


14.4564 


.86780 


.13250 


85 


3.5117 


.21070 


.78930 


31 


14.3528 


.86117 


.13883 


86 


3.3259 


.19968 


.80049 


32 


14.2418 


.85451 


.14548 


87 


3.1450 


18880 


.61130 


33 


14.1254 


.84752 


15248 


88 


2.9703 


.17888 


.82178 


34 


14.0034 


.84020 


.15980 


89 


2.8062 


.16831 


.83169 


35 


13J758 


.83255 


.16745 


90 


16536 


.18988 


.84078 


36 


13.7425 


.82455 


.17545 


91 


2.5162 


.19007 


.84909 


37 


13.6036 


.81622 


.18378 


92 


2.3917 


.14350 


»680 


38 


13.4591 


80755 


.19245 


93 


2.2801 


.13681 


.86319 


39 


133000 


.79654 


.20146 


94 


2.1808 


.13061 


.86919 


40 


13.1538 


.78923 


.2ion 


96 


2.0801 


.18539 


J7469 


41 


12.9934 


.77980 


.22040 


96 


1.9997 


.11996 


.88008 


42 


12.8879 


.76987 


.23033 


97 


L9149 


.11487 


.88813 


43 


12.6874 


.75944 


.24066 


98 


1.8331 


.10099 


JOOOl 


44 


12.4819 


.74891 


.25109 


99 


1.7994 


.10638 


.OEIiOo 


45 


12.3013 


.73806 


26192 


100 


1.6812 


.10087 


.89913 


46 


12.1158 


ITOti 


.27309 


101 


1.6101 


.09661 


stxm 


47 


11.9253 


.71552 


18448 


108 


1.5416 


OOSSO 


.90780 


48 


11.7308 


.70385 


.29615 


103 


1.4744 


.06846 


.91194 


49 


11.5330 


.69196 


.30802 


104 


1.4065 


. .08439 


.91561 


SO 


11.3329 


67997 


42003 


106 


1.3334 


.06000 


.99000 


51 


11.1306 


.66785 


.33219 


106 


1.2458 


.07471 


.98580 


52 


10.9267 


.65560 


.34440 


107 


L1196 


.06718 


.93288 


53 


107200 


.64320 


.35680 


108 


.9043 


.09496 


.94574 


54 


10.5100 


63060 


36940 


109 


.4717 


02830 


.97170 
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TABLE A(2) 

Table, single life female, 6 percent, showing the present worth of an annuity, 
of a life interest, and of a remainder interest 



1 


2 


3 

Ufe 


4 


1 


2 


3 

Ule 


4 


Age 


Annuity 


Estate 


Renuinder 


Age 


Annuity 


Estate 


Remainder 





15.8972 


0.96383 


0.04617 


55 


11.6432 


0.69859 


0.30141 


1 


16.2284 


.97370 


.02630 


56 


11.4353 


.68612 


.31388 


2 


16.2287 


97372 


.02628 


57 


11.2200 


.67320 


.32680 


3 


16.2180 


.97308 


.02892 


58 


ia9880 


.6.1988 


.34012 


4 


16.2029 


.97217 


.02783 


59 


10.7703 


.64622 


.35378 


5 


16.1850 


.97110 


.02880 


60 


10J376 


63226 


J6774 


6 


16.1648 


.96989 


.03011 


61 


10.3006 


.61803 


.38197 


7 


16.1421 


.96853 


03147 


62 


10.0687 


.60352 


J)9648 


A 


16.1172 


.96703 


.03297 


63 


9.8118 


58871 


.41129 


9 


16.0910 


.96541 


.03459 


64 


9.8S92 


57355 


.42645 


10 


16.0608 


.96365 


.03635 


65 


9.3006 


55808 


.44197 


a 


16.0293 


.96176 


03824 


66 


9.0352 


J4211 


.45789 


12 


15.9958 


95975 


.04025 


67 


8.7639 


.52583 


.47417 


13 


15.9607 


.95764 


04236 


68 


8.4874 


.50924 


.48076 


14 


15.9239 


.95543 


.04457 


69 


8.2068 


.49241 


SKtm 


IS 


15.6856 


.95314 


.04686 


70 


7.9234 


.47540 


.52400 


16 


15.8460 


.95076 


.04924 


71 


7.6371 


.45823 


Mm 


17 


15.8048 


.94829 


.05171 


72 


7.3480 


.44088 


.55912 


18 


157620 


.94572 


.06428 


73 


7.0668 


.42341 


576B9 


19 


15.7172 


.94303 


.06697 


74 


6.7648 


.40587 


J9413 


ao 


15.6701 


94021 


.06979 


75 


6.4721 


.'W833 


.61167 


21 


15.6207 


.93724 


.06276 


76 


&17a8 


.37073 


62927 


22 


15.5687 


.93412 


.06588 


77 


5J845 


.35307 


.64693 


23 


15J141 


.93085 


.06915 


78 


5.5910 


J3S46 


.66454 


24 


15.4565 


.92739 


.07861 


79 


5.3018 


.31811 


.68189 


25 


15.1959 


.92375 


.07625 


80 


5.0195 


.30117 


.69683 


26 


1SJ1322 


.91993 


.08007 


81 


4.7482 


.28489 


.71511 


27 


15.2652 


.91591 


.06400 


82 


4.4892 




.73066 


28 


15.1946 


.91168 


.08832 


83 


44t396 


J5439 


.74561 


29 


15.1208 


.90725 


.09278 


84 


3.9927 


iKM6 


.76044 


30 


15.0432 


.902!I9 


.09741 


85 


3.7401 


.22441 


.77559 


31 


14.9822 


.88773 


.10227 


86 


3J016 


11010 


.78890 


32 


14J778 


ADMW 
.OMBDO 


.10735 


87 


31790 


.19874 


^^^gtyi 


33 


14.7888 


.88733 


.11267 


88 


3.0719 


.18431 


11869 


34 


14.6960 


J8176 


.11824 


89 


2.8808 


.17285 


12715 


35 


14.5989 


.87503 


.12407 


90 


2.7068 


.16241 


.83789 


36 


14.4975 


MttM 


.13015 


91 


15502 


.15301 


84699 


37 


14.3915 


.86349 


.13651 


92 


2.4116 


.14470 


.85530 


38 


14.2811 


.85687 


.14313 


93 


2.2V01 


.13741 


.86258 


39 


14.1663 


.84998 


.15002 


94 


11839 


.13103 


.86897 


40 


14.0468 


84281 


15719 


95 


10891 


.12535 


17466 


41 


13.9227 


.83536 


16464 


96 


1.9997 


.11998 


18002 


42 


13.7940 


.82764 


.17236 


97 


1.9145 


11487 


.88513 


43 


13.6604 


.81962 


.18008 


98 


1.8331 


.10999 


.89001 


44 


13.5219 


81131 


.18869 


99 


1.7554 


.10632 




45 


13.3781 


.80208 


.19731 


100 


1.6812 


.10087 


19913 


46 


13.2290 


.79374 


.20626 


101 


1.6101 


.09661 


.90339 


47 


13.0746 


.78448 


.21552 


102 


1.5416 


.09280 


.90750 


48 


12.9147 


.n488 


.22512 


103 


1.4744 


.08546 


.91154 


49 


12.7496 


.76498 


.23502 


104 


14066 


.08439 


.91561 


SO 


12.5793 


.75476 


.24524 


105 


1J334 


08000 


.99000 


51 


124039 


.74423 


255n 


106 


11452 


.07471 


.92529 


52 


J2.2232 


J3339 


.26661 


107 


11196 


.08718 


.90282 


S3 


12.0967 


.72220 


.2n80 


106 


.9043 


.M426 


.94874 


54 


11.8436 


.71062 


.28938 


109 


.4717 


.02830 


.97170 
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(b) Table B showing the present value of an annuity for a term certain, 
income for a term certain and of a remainder interest postponed for a term 
certain, based on United States Life Tables: 1959-1961, published by the 



United States Department of Health, Education and Welfare, Public 
Health Service, with interest at 6 percent per annum. 
(Effective as to gifts made on or after January 1, 1975.) 



TABLE B 



TMe showing the present worth at 6 percent of an annuity for a term certain, 

of an income interest for a term certain, and of a remainder 

interest postponed for a term certain 



t 


8 


3 


4 


I 


8 


3 


4 


Number 




T6Tni 




Number 




Tenn 




of Ymts 


Annuity 


Certein 


RfwnrinoOT 


of Yean 


Annuity 


Certain 


Remainder 


1 


OMM 


.066604 


.943396 


31 


13.9891 


.638745 


164855 


a 


1.8334 


.110004 


.OBMWO 


38 


14.0640 


.649043 


.194957 


3 


16730 


.160361 


839619 


33 


141300 


.853814 


146166 


4 


3.4661 


JOTBOO 


799094 


34 


14.3661 


.660068 


137918 


9 


4.8184 


J9I748 


.747886 


39 


14.4908 


.860696 


130105 


6 


4.9173 


.886099 


.704961 


36 


141810 


177899 


.122741 


7 


SJ884 


.334943 


.660057 


37 


14.7368 


664807 


.115793 


S 


6JD06 


.378566 


.687418 


36 


141460 


.690761 


.109839 


9 


6JDI7 


406108 


.891696 


39 


14.0491 


.OWIVM 


109066 


10 


7.3601 


.441605 


.986305 


40 


18.0463 


.908776 


.097888 


11 


7J660 


.473818 


.886788 


41 


15.1360 


.906861 


.001719 


18 


6.3836 


.903031 


.496969 


48 


191849 


913473 


.066887 


13 


6J88r 


J(31161 


.468839 


43 


181068 


.916370 


.061630 


14 


9JSB0 


J676B0 


448301 


44 


191838 


.988991 


.077009 


IS 


0.7188 


MB735 


.417865 


49 


19.4988 


997390 


079680 


16 


10.1060 


.606384 


.393646 


46 


151844 


.031468 


.066936 


17 


10.4773 


.688636 


.371364 


47 


191600 


.938342 


.064698 


16 


10J876 


A»»^mm 


J80344 


48 


151500 


.939008 


.060906 


10 


U.1B61 


.9M4o§ 


430613 


49 


15.7076 


.948484 


.057543 


00 


11.4609 


.686196 


.311606 


90 


15.7619 


145718 


094866 


tl 


11.7041 


.706646 


804186 


91 


151181 


.948785 


.051815 


18 


184M16 


.788406 


177806 


58 


151614 


151664 


.048316 


83 


1&3034 


.738n3 


161797 


93 


15.9070 


.954416 


045982 


84 


184604 


.753081 


.846979 


54 


18.9600 




.043001 


89 


117834 


.767001 


.838890 


55 


151905 


.969433 


.040967 


86 


13.0038 


.780100 


.819610 


96 


16.0888 


.961789 


.038871 


87 


131106 


.790638 


807368 


57 


16.0649 


.963606 


.096105 


86 


13.4008 


J04370 


.190630 


96 


16.0000 


.968039 


034061 


88 


133007 


.615443 


.184887 


99 


16.1311 


967667 


.038133 


30 


13.7646 


J888e0 


.174110 


60 


16.1614 


nunann 


.090014 



(c) Adjustment Factors for Annuities Payable at Regular Intervals of 
Less Than One Year. If a life annuity or an annuity certain is payable at 
the end of semiannual, quarterly, monthly or weekly periods, the follow- 
ing adjustment factors should be used: 

Semiannual 1.0148 

Quarterly L0222 

Monthly 1.0272 

Weekly 1.0291 

If an annuity for a term certain is payable at the beginning of the annual 

or other payment period, the following adjustment factor should be used: 

Annual 1.0600 

Seniiannual 1 .0448 

Quarterly 1.0372 

Monthly 1.0322 

Weekly 1.0303 



However, a provision that the income from property is to be paid in 
semiannual, quarterly, bimonthly, monthly or weekly installments does 
not affect the value to be assigned to the life interest. 
NOTE: Reference: Section 15552, Revenue and Taxation Code. 

§ 1 5552.9. Gifts Made on or After November 1 0, 1 969 and 
Before January 1, 1975. 

The tables set forth in this regulation are used to determine the value 
of a future, contingent or limited estate, income or interest in property in 
the case of a gift made on or after November 10,1 969 and before January 
1, 1975. 

The value of a future, contingent or limited estate, income or interest 
in property is generally the present value or worth of such estate, income 
or interest at the date of gift. In this connection, during the period com- 
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mencing November 10, 1969 and ending December 31, 1974, inclusive, 
the Gift Tax Law specifically provided that such value or worth is to be 
determined in accordance with the standards of mortality and values set 
forth in the United States Life Tables and Actuarial Tables 1939-1941, 
Table 38, published by the Bureau of the Census of the United States De- 
partment of Commerce, and the rate of interest used in computing the 
present value of the estate, income or interest is 3 1/2 percent per annum 
compounded annually. The law further provided that in determining the 
present value or worth as of the date of the gift of a future, contingent or 
limited estate, income or interest, other than an annuity in a fixed amount, 
the yearly income, or the annual value of the use or income, of the estate, 
income or interest, was considered equivalent to 3 1/2 percent of the ap- 
praised value of the property upon which the estate, income or interest 
was based. 

A single Hfe armuity table of 3 1/2 percent showing the present value 
or worth of an annuity, a life estate and a remainder interest of $1 due at 
the end of each year during the life of a person of a specified age and of 
$1 due at the death of a person of a specified age respectively, is set forth 
below as Table C. The present value or worth of 3 1/2 percent of an annu- 
ity for a term certain, and income interest for a term certain, and a remain- 



der interest postponed for a term certain is set forth below as Table D. 

The tables below are to be applied in the same manner as illustrated 
in Section 15552.1 through Section 15552.7, above, substituting the fac- 
tors shown in Table C for the factors from Tables A( 1 ) and A(2), and the 
factors shown in Table D for the factors from Table B in the illustrations. 
Note that in the case of gifts made prior to January 1. 1975, there is no 
distinction between male and female in valuing an interest measured by 
the life of a person, or in valuing the remainder interest following a pre- 
ceding estate measured by the life of one or more persons. Table C ap- 
plies to male and female alike. Note also that in cases of annuities payable 
at regular intervals of less than one year, the adjustment factors differ 
from those which apply in cases of gifts made on or after January 1 , 1 975. 

(a) United States Life Tables and Actuarial Tables 1939-1941. Table 
38, published by the Bureau of the Census of the United States Depart- 
ment of Commerce with interest at 3 1/2 percent per annum compounded 
annually, showing the present value of an annuity, a life estate and re- 
mainder interest of $1 per year during the life of a person of a specified 
age. 

(Effective as to gifts made on or after November 10, 1969, and before 
January 1, 1975.) 
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TABLE C 

Table, single life, 3'/i percent, showing the present worth of an annuity, 
of a life interest, and of a remainder interest. 



1 


2 


3 

Ufe 


4 


1 


2 


3 
Ufe 


4 


Age 


Annuity 


Estate 


Rrnudnder 


Age 


Annuity 


Estate 


Remainder 





23.9685 


.83890 


16110 


53 


138221 


48377 


.51623 


1 


24.9005 


.87162 


12838 


54 


13.4734 


,471.57 


.52843 


2 


24JSS0 


.87122 


.12878 


55 


13.1218 


.45028 


54074 


3 


24.6246 


86886 


13114 


56 


12.7679 


44688 


55312 


4 


24.7378 


.86982 


.13418 


57 


12.4120 


.43442 


ii6S58 


S 


246392 


86237 


13763 


58 


12.0546 


42191 


.57809 


6 


24.5326 


A.'M64 


14136 


59 


11.6960 


.40936 


59064 


7 


24416S 


85466 


.14534 


m 


114»69 


,39679 


.60021 


8 


24.2982 


.85044 


14996 


61 


10.9776 


.38422 


61578 


» 


24.1713 


84600 


15400 


62 


106186 


37165 


.62835 


10 


24.0087 


84135 


.15865 


63 


102604 


.35011 


,64089 


1! 


23.9008 


.83653 


16347 


64 


9.9036 


.34663 


fsaxi 


12 


23.7600 


.83160 


16840 


65 


9.5486 


33420 


.66580 


13 


23.6161 


82656 


.17344 


66 


91960 


32186 


67814 


14 


23.4603 


.82143 


17857 


67 


8.8464 


.30062 


69038 


IS 


23.3194 


.81618 


18382 


68 


8.5001 


29750 


.70250 


16 


23.1665 


.81063 


18917 


69 


8.19T8 


.28552 


.71448 


17 


23.0103 


.80536 


19464 


70 


78200 


.27370 


72630 


IS 


22.8511 


.79979 


.20021 


71 


74871 


.26205 


73795 


19 


22.6870 


79404 


20596 


72 


7.1597 


.29090 


.74941 


2D 


22JII79 


78813 


21187 


73 


6.S382 


.23934 


76068 


21 


22.3438 


78203 


2179T 


74 


6.5231 


22831 


,nie9 


22 


22.1646 


n576 


.22424 


75 


6.2148 


.21752 


78248 


23 


21.0801 


.70930 


.23070 


76 


5.9137 


.20696 


79302 


24 


21.7902 


.76266 


23734 


77 


56201 


19670 


,80330 


25 


215990 


75582 


.24418 


78 


5.3345 


18671 


.61329 


26 


21.3M2 


.74880 


.25120 


79 


50672 


17700 


■82300 


27 


211878 


.74157 


25843 


SO 


4.7884 


16759 


83241 


26 


20.9750 


73416 


26584 


81 


4.5283 


.15849 


.84151 


29 


207581 


72653 


.27347 


82 


4.2ni 


.14970 


.85030 


30 


20A345 


71871 


28129 


83 


4.0351 


.14123 


sssn 


31 


20.3062 


71068 


28932 


84 


38023 


13306 


■OOCRrE 


32 


20.0699 


70245 


.29755 


85 


3J(789 


12526 


.87474 


33 


10.8286 


69401 


30890 


86 


3.3648 


.ll7n 


88223 


34 


19.5816 


.68536 


J11464 


87 


3.1601 


11060 


88940 


35 


19.3285 


67650 


32350 


88 


2.9648 


10377 


A9623 


36 


19.0699 


66743 


,33257 


89 


2.7788 


09726 


90274 


37 


18J044 


.65815 


.34185 


90 


2.6019 


09107 


90803 


36 


18S334 


64867 


35133 


91 


24342 


.08520 


.91480 


39 


18.2566 


63898 


36102 


92 


2,2754 


07964 


92036 


40 


17.9738 


.52908 


.37092 


93 


2.1254 


.07439 


92561 


41 


17.6853 


.61890 


.38101 


94 


19839 


.06944 


93056 


42 


17.3911 


Mfm 


.39131 


95 


1.8507 


06477 


93523 


43 


17.0013 


.59820 


40180 


96 


1.7256 


06040 


93960 


44 


16.7860 


58751 


41249 


97 


16082 


05629 


.94371 


45 


16.4754 


.57664 


4?A16 


98 


1.4982 


05244 


94756 


46 


16.1596 


.36559 


43441 


99 


1.3949 


.04882 


.95118 


47 


1583HA 


.55436 


.44564 


100 


1.2973 


04541 


95459 


4S 


15.5133 


.54297 


45703 


101 


1.2033 


04212 


95788 


49 


15.1831 


53141 


.46859 


102 


1.1078 


.03877 


96123 


SO 


14.M86 


.51970 


48030 


103 


9973 


.03491 


96509 


51 


14J101 


50785 


49215 


104 


8318 


.02911 


97089 


52 


141678 


.49587 


30413 


106 


4831 


.01691 


98309 



(b) United States Life Tables and Actuarial Tables 1939-1941, Table 
38, published by the Bureau of the Census of the United States Depart- 
ment of Commerce with interest at 3 1/2 percent per annum showing 
present value of an annuity for a term certain, income for a term certain 



and of a remainder interest postponed for a term certain. 

(Effective as to gifts made on or after November 10, 1969, and before 
January 1,1975.) 
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TABLE D 



Table showing the present worth at 3*/% percent of an annuity for a term certain, 
of an income interest for a term certain, and of a remainder interest 

postponed for a term certain 



I 


2 


3 


4 


I 


2 


3 


4 


Number 




Term 




Number 




Term 




of Years 


Annuity Certain 


Remainder 


of Years 


Annuity 


Certain 


Remainder 


I 


0.9662 


033816 


.966184 


16 


12.0941 


423294 


576706 


2 


18997 


066489 


933911 


17 


12.6513 


442796 


557204 


3 


2.8016 


.098097 


90)943 


18 


131897 


461639 


93836) 


4 


3.6731 


128588 


871442 


19 


13.7098 


479644 


52D156 


9 


4.51SI 


158027 


.84)973 


20 


14.2124 


497434 


502566 


6 


93286 


186499 


813S01 


21 


14.6980 


514429 


485571 


7 


61)45 


214009 


.785991 


22 


151671 


530849 


469151 


8 


6.8740 


240588 


759412 


23 


15.6204 


546714 


453286 


9 


76077 


26G2S9 


733731 


24 


16.0884 


562043 


437997 


10 


8.3166 


291061 


708919 


25 


16.4815 


576853 


423147 


11 


90016 


31S0S4 


684946 


26 


16.8904 


59)162 


40883A 


12 


9.6633 


338217 


661783 


27 


17.2854 


604988 


395012 


13 


10.327 


360996 


639404 


28 


17.6670 


616346 


38)654 


14 


1O.920S 


382218 


.617782 


29 


18.0358 


631252 


368748 


19 


11.5174 


403109 


996891 


30 


183920 


643722 


356878 



(c) Adjustment Factors for Annuities Payable at Regular Intervals of 
Less Than One Year. If a life annuity or an annuity certain is payable at 
the end of semiannual, quarterly, bimonthly, monthly or weekly periods, 
the following adjustment factors should be used: 

Semiannual 1 .0087 

Quarterly 1.0130 

Bimonthly 1.0145 

Monthly 1.0159 

Weekly 1.0171 

If an annuity for a term certain is payable at the beginning of the annual 
or other payment period, the following adjustment factors should be 
used: 

Annual 1.0350 

Semiannual 1.0262 

Quarterly 1 .0218 

Bimonthly 1.0203 

Monthly 1.0189 

Weekly 1.0177 

However, a provision that the income from property is to be paid in 
semiannual, quarterly, bimonthly, monthly or weekly installments does 
not affect the value to be assigned to the life interest. 
Note: Reference: Section 15552, Revenue and Taxation Code. 

§ 15556. Contingent Encumbrances and Contingencies. 

In the valuation of any property in which a donee is given a present 
right of enjoyment or possession, no allowance will be made on account 
of any contingent encumbrance on the property, nor on account of any 
contingency upon the happening of which the donee's interest might, in 
whole or in part, be abridged or diminished. If, however, the encum- 
brance or contingency should become effective after the donee has be- 
come possessed, or has entered upon the enjoyment of, the property, and 
a gift tax has been paid, a refund of tax will be made if an application is 
filed within six months after the taking effect of the encumbrance or con- 
tingency, (see Revenue and Taxation Code Section 16223). The amount 
of the refund will be the difference between the tax paid on the value of 



the property without allowance for the encumbrance or contingency, and 
that which would have been paid on a valuation of the donee's actual in- 
terest in the property after the taking effect of the encumbrance or contin- 
gency. 
NOTE: Reference: Section 15556. Revenue and Taxation Code. 

§ 1 5558. Purchase of Single Payment Contract for 
Another. 

If an individual purchases from a life insurance or other authorized 
company as a gift for the benefit of another a single payment life insur- 
ance contract or contract for the payment of an annuity, the value of the 
gift is the cost of the contract, i.e., the amount of the single payment. 
NOTE: Reference: Section 15558, Revenue and Taxation Code. 

§ 1 5558.1 . Assignment of Annuity Contract. 

If an individual who has purchased an annuity contract from a life in- 
surance or other authorized company, by the terms of which the company 
is to pay him periodically a sum of money for the balance of his life, 
makes a gratuitous and irrevocable assignment of the contract, the value 
of the gift is the amount which the company would charge for an annuity 
contract, providing for the payment of the annuity specified in the con- 
tract assigned, for the life of a person of the age of the donor at the date 
of the gift. This amount will be approximately equal to the total amount 
which the donor has paid to the company under the contract, plus any in- 
terest earned thereon, less the amount of any payments previously made 
by the company to the donor. 
NOTE: Reference: Section 15558, Revenue and Taxation Code. 

§ 15558.2. Assignment, or Designation of Beneficiary, of 
Life Insurance Contract. 

If an individual makes an irrevocable and gratuitous assignment, or 
designation of a beneficiary, of a fully or partially paid-up life insurance 
policy issued on his life, the value of the gift is the cost of replacing or 
reproducing the policy at the date of the gift. 
NOTE: Reference: Section 15558, Revenue and Taxation Code. 
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§ 1 5651 . Persons Required to File. 

(a) Resident Donors. 

A gift tax return must be filed on form GT-1 by any individual resident 
of California who makes a gift to any one donee of property, other than 
a future interest therein, exceeding in value the amount of the annual ex- 
emption ($3,000); or, regardless of value, makes a gift of a future interest 
in property to any one donee not entitled to the annual exemption. 

(b) Nonresident Donors. 

A gift tax return must be filed on form GT-1 by any nonresident of Cal- 
ifornia who makes a gift of tangible personal property located in Califor- 
nia or real property situate in California, and any resident of a country 
other than the United States who makes a gift of any property, tangible 
or intangible, located in California, under the conditions specified in 
paragraph (a). 

(c) Several Gifts as One Transaction. 

A return must be filed in any case when gifts of property of less than 
$3,000 in value, but in the aggregate exceeding such sum, are made to 
each of several persons as part of a transaction under which each donee 
is to transfer the property received by him to an ultimate donee. (See Rev- 
enue and Taxation Code Sections 15421 through 15451). A case of this 
kind is one where A makes gifts of $3,000 each to B, C, D and E pursuant 
to an agreement that they, in turn, will transfer the property given them 
toG. 

(d) Irrevocable Trust. 

A return must be filed in any case where transfers of property, regard- 
less of value, otherwise subject to California gift tax is made to the trustee 
of an irrevocable trust. 

(e) Exempt Transfers. 

A return is required to be filed by a donor in accordance with this regu- 
lation even though a tax may not be payable by him because of the specif- 
ic, charitable or intangible exemption provided in Revenue and Taxation 
Code Sections 15421 through 15451. 
NOTE: Reference: Section 15651, Revenue and Taxation Code. 

§15651.1. No Joint Filing. 

When two or more donors own property in common and make a gift 
of the common property to the same donee or donees, each donor is re- 
quired to file a return reporting the gift of his proportionate interest in the 
common property. Joint filing is not permitted even though the donors 
are husband and wife making a gift of community property. 
NOTE: Reference: Section 15651, Revenue and Taxation Code. 

§ 15651.2. Time and Place of Filing Return. 

The donor's gift tax return must be filed with the Inheritance and Gift 
Tax Division of the State Controller's office at Sacramento on or before 
the 15th day of the second month following the close of the calendar 
quarter in which the gift was made. That is. May 15 for gifts made Janu- 
ary 1 to March 3 1 , August 1 5 for gifts made April 1 to June 30, November 
15 for gifts made July 1 to September 30, and February 15 for gifts made 
October 1 to December 3 1 . 

The return cannot be filed prior to the close of the calendar quarter in 
which the gift was made unless the return is for a deceased donor, except 
where special permission is granted by the State Controller. 

When the date for the filing of the return falls on a legal holiday, the 
filing date will be the day next following which is not a legal holiday. 

A duly executed return placed in an envelope which is properly ad- 
dressed to the Inheritance and Gift Tax Division of the State Controller's 
office at Sacramento, with postage paid, and deposited in the United 
States mail, will be considered as having been filed on or before the filing 
date if the envelope is postmarked prior to midnight of the due date for 
filing the return even though the return is not actually received until a sub- 
sequent date. 



Whenever in his opinion good cause (such as illness or absence from 
State, place of business, or place where records are kept) exists therefor, 
the State Controller may extend for a period not to exceed six months, the 
time for filing the return. No extension will be granted until there is filed 
with the Controller either before or after the date for the filing of the re- 
turn a verified application setUng forth the reason or reasons necessitat- 
ing the extension. 
NOTE: Reference: Section 15651, Revenue and Taxation Code. 

§ 15653. Death or Incompetency of Donor. 

If a donor dies before filing his return, and an executor of his will or 
an administrator of his estate has been appointed, the executor or the ad- 
ministrator must file the return if he has actual knowledge of the gift. If 
a donor becomes legally incompetent before filing his return, and a 
guardian of his estate or person has been appointed, the guardian must 
file the return if he has actual knowledge of the gift. 
NOTE; Reference: Section 15653, Revenue and Taxation Code. 

§ 15653.1. Return by Agent. 

A return made by a donor's agent is not sufficient unless the donor is 
unable to make the return himself within the required time by reason of 
illness or absence from the State. Mere convenience is not sufficient rea- 
son for authorizing an agent to make the return. If by reason of illness or 
absence from the State a return is made by an agent, such return must be 
rafified within a reasonable time by the donor. The ratificafion must be 
in the form of an affidavit, or declaration executed under penalty of perju- 
ry, filed with the State Controller, and must specifically state that the re- 
turn made by the agent has been carefully examined and that the affiant 
rafifies the return as his own. 
NOTE: Reference: Section 15653, Revenue and Taxation Code. 

§ 15654. Failure to Make Return, False or Fraudulent 
Return. 

If no return, an incomplete return, or a false or fraudulent return is 
made, the State Controller will make a return for the donor on the basis 
of such informadon as he may possess or obtain. 

Penalties will be imposed for any failure to make a return, for an in- 
complete return and for a false or fraudulent return. These are specified 
in Revenue and Taxation Code Sections 15681 through 15685. (See also 
Section 15681). 
NOTE: Reference: Section 15654, Revenue and Taxation Code. 

§15656. Form of Return. 

The donor's gift tax return must be made on Form GT-1, copies of 
which may be obtained from the Inheritance Tax Division of the State 
Controller's office in Los Angeles, Sacramento, or San Francisco. The 
return need not be made in duplicate. 

Form GT-1 consists of four schedules. A, B, C and D. A separate 
Schedule D for each addifional donee must be filed with the form GT-1. 

The donor must list on the return all gifts as to which a return is re- 
quired to be filed (see Section 15651) made by him during the calendar 
quarter for which the return is filed. 

The return must set forth the market value of all gifts not made in 
money, including gifts resuldng from sales and exchanges of property 
made for less than an adequate and full consideration in money or 
money's worth, (see Secfion 15106). In the latter case the market value 
of the property sold or exchanged and that of the consideration received 
by the donor must be stated. 

Any exempUon claimed except the specific exemption must be fully 
set forth in the return. In this connection attention is directed to Schedule 
A in which exempt charitable gifts (see Secfion 15441 and Revenue and 
Taxation Code Sections 15441 and 15442) should be entered as should 
also any gift which the taxpayer contends is of a type not subject to the 
Gift Tax Law other than gifts which are exempt by reason of their amount 
being less than the annual or specific exemptions. 

All documents and vouchers used in preparing the return should be re- 
tained by the donor so as to be available by the State Controller whenever 
required. Copies of all documents required by the instructions printed on 
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Form GT- 1 and the Instructions for Filing Your California Quarterly Gift 
Tax Return, and of any documents which the donor may desire to submit, 
should be filed with the return. 

The tax, if any, for the calendar quarter for which the return is filed may 
be computed and entered in the space provided on the first page of the 
retum. 

In preparing any retum the instructions printed on Form GT-1 and the 
Instructions for Filing Your California Quarterly Gift Tax Return should 
be carefully read and followed. 
NOTE: Reference: Section 15656, Revenue and Taxation Code. 

§ 15656.1, Description of Property Listed on Return. 

In general, in listing upon the retum the property comprising gifts 
made during a calendar quarter, the description thereof should be such 
that the property may be readily identified. 

(a) Real Property. 

If the gift consists of real property or any interest therein, set forth: 

( 1 ) A description of the property sufficient to identify it. 

(2) The name of the county in which the property is located. 

(3) If located in a city, the place where located by street and number. 

(4) If improved, a short statement of the character of the improve- 
ments. 

(b) Bonds. 

A description of bonds should include a statement of the following: 

(1) Number of bonds. 

(2) Principal amount. 

(3) Name of obligor. 

(4) Date of maturity. 

(5) Rate of interest and the date or dates on which interest is payable. 

(6) Series number, where there is more than one issue. 

(7) Exchange upon which listed or the principal place of business of 
the obligor, if unlisted. 

(8) Market value of bond plus accmed interest, if any, at date of gift. 

(9) Reference as to source of market value. 

(c) Stocks. 

A description of stocks should include a statement of the following: 

(1) Number of shares transferred. 

(2) Particular class or series. 

(3) Whether common or preferred, and, if preferred, what issue there- 
of. 

(4) Whether par or no par. 

(5) Certificate number. 

(6) Name of corporation issuing, and, if stock is not listed on an ex- 
change, the state in which the corporation was incorporated, and location 
of its principal place of business. If stock is listed, state the name of the 
principal exchange upon which it is sold. 

(d) Notes. 

A description of notes should include the following: 

( 1 ) Name of the maker. 

(2) Date on which made. 

(3) Date of maturity. 

(4) Amount of principal. 

(3) Amount of unpaid principal. 

(6) Rate of interest, whether simple or compound, date to which inter- 
est has been paid, and amount of unpaid interest. 

(7) If secured, the nature of the security. 

(e) Life Insurance or Annuity Contract. 

A description of a life insurance policy or an annuity contract should 
include the following: 

( 1 ) Nature and type of the policy or contract. 

(2) Name of the insurer or the company issuing the policy or contract. 

(3) Name of beneficiary. 

(4) Number of policy or contract. 

(5) Face value of policy or contract. 

(6) Amount of premiums or other payment. 



If an annuity is payable for a term of years, the duration of the term and 
the date on which it began should be given, and if payable for the life of 
any person, the date of birth of such person should be stated. 

For every policy of life insurance listed on the return, the donor must 
procure from the insurer a statement on Form GT-4, Life Insurance 
Statement, and file it with the return (see Section 15636.6(c)). 

(f) Judgment. 

A description of a judgment should contain the following: 

(1 ) Title of the cause and name of the court in which the judgment was 
rendered. 

(2) Date on which rendered. 

(3) Name and address of the judgment debtor and of the judgment 
creditor. 

(4) Amount unpaid. 

The filing of a certified abstract of judgment conforming to the provi- 
sions of Section 674 of the Code of Civil Procedure will meet all require- 
ments concerning the description of a judgment. 

(g) Tmst. 

In describing a gift in trust, give the name and address of the tmstee, 
and the name, age, and address of each of the beneficiaries. 
NOTE: Reference: Section 15656, Revenue and Taxation Code. 

§ 15656.2. Encumbrances and Deductions from l\/larket 
Value. 

If a lien (mortgage, tmst deed, pledge, etc.) or other encumbrance ex- 
ists on any property an interest in which is transferred, only the proper 
proportion of the encumbrance may be deducted from the value of the in- 
terest in determining the net market value of the property transferred. A 
description of a lien or other encumbrance on property transferred should 
include the following: 

(a) Nature of lien or encumbrance. 

(b) Amount payable at date of gift. 

(c) Name of mortgagee, beneficiary, pledgee, or other person in whose 
favor the lien or encumbrance exists. 

There may also be deducted from the market value of the property any 
consideration in money's worth, but evidence of such consideration must 
be submitted. 
NOTE: Reference: Section 15656, Revenue and Taxation Code. 

§ 15656.3. Transfers of Community Property or 
Quasi-Community Property. 

(a) Community Property Transferred to Third Person. 

In returning a gift of community property to a third person, the total 
market value of the property at the date of gift should be stated. (See also 
Section 15656.6). 

(b) Quasi-Community Property Transferred to Spouse or Third Per- 
son. 

In returning a gift of quasi-community property to one of the spouses 
or to a third person, the total market value of the property at the date of 
the gift should be stated. 
NOTE; Reference: Section 15656, Revenue and Taxation Code. 

§ 15656.4. Separate Property Transferred into Community. 

In returning a gift to a spouse effected by the transfer or conversion of 
his or her spouse's separate property into their community, the total mar- 
ket value of the separate property at the date of the gift should be stated. 
(See also Section 15551.6). 
NOTE: Reference: Section 15656, Revenue and Taxation Code. 

§15656.5. Donor's Records. 

Every donor should keep such books and records as may be necessary 
to establish the total amount of his gifts and other information required 
to be shown in his gift tax retum. (See also Section 15656). 
NOTE: Reference: Section 15656, Revenue and Taxation Code. 

§ 15656.6. Supplemental Documents. 

(a) Inactive Stock. 

In the case of a gift of listed inactive stock, of unlisted stock not active- 
ly traded in, or of stock of a close corporation, balance sheets of the issu- 
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ing corporation as of a date as near to the date of the gift as is practicable, 
and detailed profit and loss statements of the corporation for each of the 
five years immediately preceding the date of the gift, must be filed with 
the return. Copies of balance sheets and statements already prepared by 
the company's accountant should be submitted. The number of shares 
outstanding and the nature of the business in which the company is en- 
gaged must be shown. 

(b) Declaration of Taist. 

If a gift was made by means of a declaration of trust, a copy of the trust 
instalment must be submitted with the return. 

(c) Life Insurance. 

For every policy of life insurance listed on the return the donor must 
procure a statement from the insurer on Form GT-4, Life Insurance 
Statement, in accordance with the instructions printed thereon, and file 
it with the Controller. If specifically requested by the Controller, the in- 
surance company must file this statement directly with the Controller. 

(d) Real Property. 

Proof of value of real property is required in all cases. The Controller 
will generally consider the following documents adequate proof of value: 

(1 ) An appraisal made as of the date of gift by an acting inheritance tax 
referee of the county in which the property is situate. 

(2) If an appraisal has been made as of a date reasonably close to the 
date of gift by an inheritance tax referee in a probate or other proceeding, 
a statement to that effect describing the proceeding with sufficient clarity 
to enable the Controller to locate the records pertaining thereto. 

(3) If the property was subject to a bona fide sale at a date reasonably 
close to the date of gift, a statement giving the date of sale, sales price, 
names of seller and buyer, their relationship to each other, and any other 
evidence available showing that the sale was a bona fide "arm's-length" 
transaction. 

If proof of value is not given by any of the above methods, the Control- 
ler will require filing of supplemental property description forms, includ- 
ing the form GT-20, Substantiation of Value of Real Property. 

The local assessed value of real property should not be returned as the 
value of the property unless evidence is submitted that such value in fact 
represents the actual market value of the property as of the date of the gift. 

(e) Community Property. 

In the case of a gift of community property, form GT-3, Marital Prop- 
erly Declaration, must be filled out and submitted with the return. Unless 
this is done, the property will be treated as the separate property of one 
of the spouses for gift tax purposes. (See also Section 15306). 

(f) Charitable or Intangibles Exemption. 

In order to prove his right to a charitable (see Sections 15441 through 
15441.8 and Revenue and Taxation Code Sections 15441 and 15442) or 
intangibles (see Section 15451 and 15451.1, and Revenue and Taxation 
Code Section 15451) exemption, a donor must submit such documents 
or evidence as may be required by the Controller. In any case, there must 
be submitted in support of the intangibles exemption an affidavit of non- 
residence. 
NOTE: Reference: Section 15656, Revenue and Taxation Code. 

Article 6.1 . Donee's or Trustee's Return 



§15671. Donee's Return. 

Normally, the donee is not required to file a gift tax return, provided 
a return is properly filed by the donor. However, the donee is secondarily 
liable for payment of gift tax due. (See Revenue and Taxation Code Sec- 
tion 1 5901 ). Therefore, if for any reason the donor does not file a timely 
return reporting all transfers subject to the gift tax, the donee should file 
a return reporting such gifts to him. 

In addition, the Controller may, in any case, require that gift tax returns 
be filed by the donee. 

Insofar as they are pertinent, the regulations applicable to a donor's re- 
turn apply also to a donee's return. 
NOTE; Reference: Section 15671, Revenue and Taxation Code. 



§15672. Trustee's Return. 

A trustee to whom is irrevocably transferred in any calendar quarter 
property by gift for which, as set forth in Section 15651, the donor is re- 
quired to file a return, must, if he has actual knowledge of the fact that 
the transaction constitutes a gift, either execute and file a return as to the 
property on Form GT-2 or join with the donor in the execution and filing 
of the donor's gift tax return in respect to the property. 

A trustee of a revocable trust need not report the creation of the trust. 
However, if after the creaUon of such a trust the donor makes any gift of 
the corpus, or the income is paid over to any person other than the donor, 
or the donor relinquishes or terminates his power of revocation, the trust- 
ee must file a return as to the same with the State Controller. (See Reve- 
nue and TaxaUon Code Secfion 15105). 

Insofar as they are perUnent, the provisions of SecUon 15671 applica- 
ble to a donee's return apply also to a return filed by a trustee on Form 
GT-2. 
NOTE: Reference: Section 15672. Revenue and Taxation Code. 

Article 6.2. Donors and Donees in Armed 
Forces 



§ 15675. Soldiers' and Sailors' Relief. 

A donor or donee who was or is a member of the armed forces of the 
United States, or of any auxiliary branch thereof, or of the merchant ma- 
rine, who is serving or has served as such member beyond the confinental 
United States, may apply to the Controller for an extension of time within 
which to file a return, or for the payment of the tax, or for compliance with 
any other provisions of the Gift Tax Law, and to be relieved from any 
penalty or the payment of interest as otherwise provided by law. Such 
applicaUon must be supported by the affidavit of the donor or donee, 
which shall state the date such service outside the Continental United 
States began, and the date of return thereto, and the date of discharge or 
release from active service. 

No extension of time shall be granted beyond 180 days after such re- 
lease or discharge, and unless application therefor is filed with the Con- 
troller within 180 days after the donor or donee's release or discharge 
from active service. 
NOTE; Reference: Section 15675, Revenue and Taxation Code. 

Article 6.3. Penalties 

§ 1 5681 . Additions to Tax for Donor's Failure to File or 
Complete Return. 

If a donor's return is not filed on or before the date on which it is re- 
quired to be filed (see Section 15651.2 and Revenue and TaxaUon Code 
Sections 15651 and 15652), or if a donor's return does not show every 
taxable transfer made during the reporting period for which it is filed, a 
penalty is added to any tax due on the transfers not returned in an amount 
equal to 5 percent of such tax. An additional penalty of 25 percent of the 
amount of such tax is added thereto if the failure to file the return or in- 
clude any transfer therein was the result of a fraudulent intent to evade 
the tax. 

The penalties specified in this regulation are not only added to the 
amount of tax due, but become a part of such tax for the purpose of deter- 
mining interest on delinquent tax payments. Any deficiency determina- 
tion issued (see Secfion 15801) will contain a statement of the amount of 
penalUes, if any, specified in this regulation for which the taxpayer is li- 
able. 

If an extension of time for filing a return is granted (see Section 
15651.2 and Revenue and Taxation Code Section 15652) the penalties 
specified in this regulation will not be imposed unless the taxpayer fails 
to file a return on or before the expiration of the period of extension, or, 
having filed a return before such date, fails to report every taxable trans- 
fer. 
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Even though an extension of time for filing a return is granted, the tax 
becomes delinquent and subject to interest at 7 percent per annum from 
the original due date until paid. The granting of an extension of time oper- 
ates to relieve the taxpayer from penalty for late filing of the return but 
not from the payment of interest. (See Revenue and Taxation Code Sec- 
tion 15962). 
NOTE: Reference: Section 15681, Revenue and Taxation Code. 

Article 7. Determination of Tax 



§ 1 5801 . Deficiency Determination, Generally. 

In the event the tax paid is less than the tax due, as disclosed upon the 
Controller's examination of all information available to him, the Control- 
ler shall issue a determination for the deficiency. 
NOTE: Reference: Section 15801, Revenue and Taxation Code. 

§ 1 5801 .1 . Time for Determination, General. 

In a case not involving a false or fraudulent return or failure to file a 
return, and where the return is filed within the time specified by law, the 
Controller may issue the deficiency determination at any time after the 
tax is due (i.e., the 15th day of the second month following the close of 
the calendar quarter in which the gift is made), but no later than four (4) 
years after the last day prescribed by law for filing the return; provided, 
however, the Controller and the donor or other person liable for the tax 
may agree in writing that the deficiency determination may be made after 
the four-year period, in which case the determination shall be issued 
within the period agreed upon. 

Where the Controller and the donor or other person liable for the tax 
agree in writing that the determination is to be made at some time after 
the expiration of the four-year period, the parties may from time to time 
agree to extend the time within which the determination may be issued. 
NOTE: Reference: Section 15801, Revenue and Taxation Code. 

§ 15802. Time for Determination, False or Fraudulent 
Return or Unreported Gifts. 

There is no statutory period limiting the time within which the Con- 
troller may issue a deficiency determination where a false or fraudulent 
return is filed or where gifts are made for which no return is filed. In such 
a case, the Controller may issue a deficiency determination at any time. 

If a gift tax return is timely filed, but the remm fails to disclose all gifts 
made by the donor during the calendar quarter for which the return is 
filed, the Controller may issue a deficiency determinafion for the unre- 
ported gifts at any time, regardless of the reason for failure to include the 
same in the return filed. 
NOTE: Reference: Section 15802. Revenue and Taxation Code. 

§ 15803. Erroneous Determination, Time for Change. 

In any case in which a deficiency has been determined in an erroneous 
amount, the Controller may, within three years after the erroneous deter- 
mination was made, set aside the determination or issue an amended de- 
termination in the correct amount. 

Even though an amended determination is issued, or subsequent 
amended determinadons are issued, any unpaid tax becomes delinquent 
after the last date prescribed by law for filing the return reporting the gift 
for which the determination is issued. (See Section 15905 and Revenue 
and Taxation Code Section 15905). See Section 15681 regarding penal- 
ties for failure to file or for late filing. 
NOTE: Reference: Section 15803, Revenue and Taxation Code. 

§15804. Notice of Determination. 

The Controller shall give notice of any deficiency determined, togeth- 
er with any penalty incurred, by personal service or mailing a copy of the 
Notice of Gift Tax Deficiency, form GT-30, to the person filing the re- 
turn at the address stated in the return. 

If no return is filed, the Controller will mail the Notice of Gift Tax De- 
ficiency to the person or persons liable for the tax. 



If advisable under the circumstances, the Controller may also send co- 
pies of the Notice of Gift Tax Deficiency to persons other than those li- 
able for payment of the tax. 
NOTE: Reference: Section 15804, Revenue and Taxation Code. 

§ 15807. Amendment of Determinations, Prior Year Gifts. 

When the Controller makes an original, amended or supplemental de- 
termination of a deficiency for a calendar quarter which is prior to calen- 
dar quarters for which the tax has previously become final, he may con- 
currentiy therewith, notwithstanding other provisions of the Gift Tax 
Law, determine the true amount of tax which would have been deter- 
mined had all the determinations been made in the sequence in which the 
gifts were made. This regulation may be illustrated by the following ex- 
ample: 

EXAMPLE. 

A makes a gift of $20,000 to B, his adult daughter in October, 1967, 
but fails to file a return. In 1968, A makes another gift to B in the amount 
of $30,000 for which he files a timely return. A notice of determination 
of the tax due in the amount of $680 for the 1968 gift is issued in 1 969, 
under the law then in effect, and the tax is paid. 
$ 3,000 annual exemption 

5,000 specific exemption 
20,000 @ 3% $600 

2,000 @ 4% 80 



$30,000 



$680 



The failure to report the 1967 gift is discovered in 1 973, after the deter- 
mination issued in 1969 has become final. See Revenue and Taxation 
Code Section 15803. By reason of the 1967 gift, there is a deficiency for 
the 1968 gift, as well as the deficiency for the unreported 1967 gift. Pur- 
suant to the provisions of Revenue and Taxation Code Section 15807, a 
determination for the deficiency for the 1968 gift may nevertheless be is- 
sued, in addition to the determination of deficiency for the 1967 gift. 

The tax due for the several gifts is computed as follows: 

(1) 1967 gift: 

(a) Net taxable gift ($20,000— $3,000) $17,000 

(b) Specific exemption 5,000 5,000 

(c) Tax on balance ($12,000 @ 3%) 360 

(d) Penalty (Section 1 568 1 ) 18 

(e) Total tax plus penalty, 1967 gift 378 

(2) 1968 gift: 

(a) Total net tax gifts 

(1967: $20,000— $3,000 plus 

1968: $30,000— $3,000) $44,000 

(b) Specific exemption 5,000 

(c) Tax on total ($20,000 @ 3% plus 

$19,000 @ 4%) 1,360 

(d) Tax on prior year gifts (1967 deficiency) 360 

(e) Tax on 1968 gift 1,000 

(f) Tax previously paid 68 

(g) Deficiency, 1968 gift 320 

In the case of the 1967 gift tax deficiency, the tax plus penalty is sub- 
ject to interest at the rate of 7 percent per annum from June 15, 1968 until 
paid. Interest at 7 percent per annum accrues on the 1968 tax deficiency 
beginning 90 days after the date of the amended determination. 
NOTE: Reference: Section 15807, Revenue and Taxation Code. 

Article 8. Payment of Tax 

§ 1 5901 . Personal Liability. 

Both the donor and the donee of a gift are personally liable for any gift 
tax due. The donor is primarily liable; however, the Controller may pro- 
ceed directiy against the donee for payment if, for any reason, the tax is 
not paid by the donor. 
NOTE: Reference: Section 15901, Revenue and Taxation Code. 

§ 1 5901 .1 . Deceased Donor or Donee. 

If a donor or donee dies before he pays the gift tax, his estate shall pay 
the tax. 
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NOTE: Reference: Section 13901, Revenue and Taxation Code. 

§ 15905. Delinquent Date. 

If the tax is not paid on or before the last day prescribed by law for fil- 
ing the quarterly gift tax return, i.e.. on or before the 15th day of the sec- 
ond month following the close of the calendar quarter in which the gift 
was made, the tax becomes delinquent and thereafter accrues interest un- 
til the tax and interest are paid in full. 

The Controller may, for good cause shown, extend for period not to 
exceed 6 months, the time for filing the gift tax return. (See Revenue and 
Taxation Code Section 15652.) However, the granting of an extension of 
time for filing the return does not extend the time for making payment. 
(See Section 15681). Even though an extension of time for filing the re- 
turn is granted, the tax is delinquent if not paid on or before the original 
due date for filing the return. (See Revenue and Taxation Code Section 
15962). 

If the Controller determines a deficiency, upon his examination of a 
return filed at any time, the unpaid balance of gift tax due is delinquent 
from and after the last date prescribed by law for filing the quarterly re- 
turn. (See Section 15961). 
NOTE: Reference: Section 15905, Revenue and Taxation Code. 

§ 15906. Place, Manner and Medium of Payment. 

The gift tax must be paid at the office of the State Controller, Inheri- 
tance and Gift Tax Division, in Sacramento, California. Payment may be 
made in cash or by check, draft or money order, made payable to the order 
of the State Treasurer of California. 

The acceptance by the Controller of a check, draft or money order con- 
stitutes a payment of the tax for which it was given as of the date of accep- 
tance when, but not before, such paper is actually paid, if the paper for 
any reason is not actually paid, the Controller will proceed to collect the 
tax, and the taxpayer will remain liable therefor, together with all penal- 
ties and interest thereon, as though the paper had not been tendered. 

A remittance in payment of the tax which is sent to the Controller 
through the United States mail in a properly addressed envelope, with 
postage paid, will be treated by the Controller as if it had been received 
by him on the date shown by the post office cancellation mark stamped 
on the envelope. 
NOTE: Reference: Section 15906, Revenue and Taxation Code. 

Article 8.3. Interest and Penalties 



day of the second month following the close of the calendar quarter in 
which the gift was made, and thereafter bears interest as indicated in (a) 
above until paid. 

(e) Penalty Subject to Interest. 

In any case of a delinquency, the interest is computed upon the amount 
of delinquent tax plus any penalties accrued. (See Revenue and Taxation 
Code Section 15684. For penalties generally, see Section 15681 and Rev- 
enue and Taxation Code Sections 15681 through 15685). 
NOTE: Reference: Section 15961, Revenue and Taxation Code. 

Article 8.5. Collection of Tax Lien 



§ 16066. Release or Subordination of Lien. 

To obtain a release or subordination of any lien imposed by the Gift 
Tax Law, the taxpayer must file an application for the same with the State 
Controller. The application should explain fully the circumstances that 
require the release or subordination, and should fully describe the partic- 
ular items for which the release or subordination is desired. If the applica- 
tion is made prior to the filing of the gift lax return, an affidavit may be 
required showing the value of the property for which the release or subor- 
dination is requested, the basis for siich valuation, the total amount of 
gifts made during the calendar year and prior calendar years, and, in case 
the properly is to be sold or otherwise transferred, the name and address 
of the purchaser or transferee and the consideration, if any, paid or to be 
paid by him. 

Asa condition to the granting of a release or subordination the Control- 
ler may require the taxpayer to furnish a bond or other security satisfacto- 
ry to the Controller for the payment of the tax, interest, and penalties due. 
If a bond is required it shall run in favor of the State of California in an 
amount not less than the amount of the tax, interest, and penalties, shall 
be conditioned for the payment of such amount, and shall be executed by 
such sureties as the Controller may approve. 
NOTE: Reference: Section 16066, Revenue and Taxation Code. 

§ 16067. Certificate of Release or Subordination. 

A certificate by the Controller releasing property from any gift tax lien, 
or subordinating such lien to any other lien, is conclusive evidence of the 
release or subordination, but is no evidence whatsoever of payment or 
satisfaction of the tax for which the lien was imposed. 
NOTE: Reference: Section 16067, Revenue and Taxation Code. 



§15961. Interest. 

(a) General. 

If the tax is not paid on or before the original due date of the return (see 
Revenue and Taxation Code Section 1 565 1 ), it becomes subject to inter- 
est at 7 percent per annum through December 3 1 , 1975 and at the rate of 
12 percent per armum thereafter until paid. 

(b) Return Filed on Time. 

If the return is filed within the time specified by law, no interest is 
chargeable if payment is made with the return; interest is chargeable, 
however, as to any deficiency found to be due. If the lax is not paid on 
or before the original due date for filing the return, it begins to accrue in- 
terest as indicated in (a) above from such date until payment. 

(c) Return Not Filed in Time. 

If the return is filed after the 15th day of the second month following 
the close of the calendar quarter in which the gift was made, any tax and 
penally due becomes delinquent and subject to interest as indicated in (a) 
above from said date until paid. Interest accrues from the original due 
date of the return even though the Controller grants an extension of time 
beyond that date for filing the return. (See Section 15681). 

(d) Failure to File Return, etc. 

In the case of a false or fraudulent return or in the case of a failure to 
file a return, any unpaid tax and penalty becomes delinquent on the 15lh 



§ 16068. Termination of Lien When Bond Given Re 
Contingent Interests. 

If a bond is filed with the Controller for the purpose of deferring the 
payment of tax in a case where the interest of a donee depends upon a con- 
tingency or condifion, (see Revenue and Taxation Code Sections 15931 
through 15937), any lien upon the property ceases when the bond is ap- 
proved by the Controller. 
NOTE: Reference: Section 16068, Revenue and Taxation Code. 

Article 8.6. Withholding by Third Persons 



§ 16101. Notice to Organization Doing Business Through 
Branches. 

In the case of an organizafion doing business through branches or 
agencies which has in its possession or control any credit or other person- 
al property belonging to a delinquent taxpayer, or which owes any debt 
to the latter, the notice from the Controller specified in Revenue and Tax- 
ation Code Section 16101, requiring withholding of the credit, other per- 
sonal property, or debt, will, whenever practicable, be sent to the branch 
or agency which has actual possession or control of the credit or other 
property, or through which the debt was incurred. 
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NOTI:; Reference: Section 16101, Revenue and Taxation Code. 



Article 9. Refunds 

§ 1 6221 . Refund of Erroneous Tax Payment. 

If the Controller finds that there has been an overpayment of tax, pen- 
alty or interest, the overpayment shall be credited on any amount then due 
from, or which is a lien on any property owned by, the person entided to 
the refund, and the balance shall be refunded to the person entitled there- 
to. (See Revenue and Taxation Code Section 16281). 

No credit or refund shall be allowed or made after four years from the 
last day prescribed for filing the return or one year from the date of over- 
payment, whichever period is later, unless before the expiration of such 
period a claim therefor is filed by the Taxpayer, or unless before the expi- 
ration of such period the Controller allows a credit or makes a refund. 
(See Revenue and Taxation Code Section 16221.5). 
NOTE: Reference: Section 16221, Revenue and Taxation Code. 

§ 16222. Refund of Tax Judicially Declared in Excess of 
Amount Due. 

If any portion of any tax which has been paid is later declared by a 
judgment of a court of law to be in excess of the amount legally due, the 
person who paid the tax, his heir, the executor of his will, or the adminis- 
trator of his estate, but not his assign, is entitled to a refund of the excess 
amount upon filing an application therefor with the Controller within one 
year after the judgment becomes final. 
NOTE: Reference: Section 16222, Revenue and Taxation Code. 

§ 16223. Refund of Tax Paid on Property Valued Without 
Allowance for Contingency. 

If a tax has been paid on a gift of property subject to a contingent en- 
cumbrance or contingency but valued without allowance therefor, (see 
Section 15556), and upon the taking effect of the encumbrance or the 
happening of the contingency the interest of the donee in the property be- 
comes abridged or diminished, the person who paid the tax, or his heir, 
the executor of his will, or the administrator of his estate, but not his as- 
sign, is entitled to a refund in an amount equal to the difference between 
the tax paid and the tax which would have been paid on a valuation of the 
donee's interest in the property after the taking effect of the encumbrance 
or the happening of the contingency An application for the refund must 
be filed with the Controller within six months after the taking effect of 
the encumbrance or the happening of the contingency. 



NOTE: Reference: Section 16223, Revenue and Taxation Code. 

§ 16223.1. Application for Refund — In General. 

An application for a refund or refund credit must set forth in detail and 
under oath each ground upon which the refund or credit is claimed, to- 
gether with facts sufficient to apprise the Controller of the exact basis 
thereof. 
NOTE: Reference: Section 16224, Revenue and Taxation Code. 

Article 9.1 . Suit for Refund 

§ 1 6251 . Suits to Recover Taxes Paid. 

Any taxpayer who is dissatisfied with any tax deficiency determined 
by the Controller (see Revenue and Taxation Code Sections 15801, 
15802 and 15803), may, if he has paid the tax, sue to recover the tax by 
filing an action against the State in the superior court having jurisdiction 
(see Revenue and Taxation Code Sections 16401 and 16402). The action 
must be filed within four years from the last date prescribed for filing the 
return, or within one year from the date the tax was paid or within 90 days 
after a claim of refund is denied by the Controller (see Revenue and Taxa- 
tion Code Section 16221.5), whichever is later. 
NOTE: Reference: Section 16251, Revenue and Taxation Code. 

Article 11. Administration 

§ 16563. Information Confidential. 

(a) All gift tax returns and other information and records acquired in 
connection therewith by the State Controller or any of his employees are 
confidential in nature and, except as may be necessary for the enforce- 
ment of the Gift Tax Law, cannot be divulged to any person other than 
the donor or his duly authorized agent, or any local, state, or federal tax 
official. 

(b) If the Controller has received the information to be divulged from 
the United States Internal Revenue Service, the person to whom it is di- 
vulged shall be advised of its source and that the confidentiality afforded 
thereto must be the same as if it were received directly from the Internal 
Revenue Service. Such information may be divulged only ( 1 ) to repre- 
sentatives of the Internal Revenue Service; (2) to the State Board of 
Equalization and the Franchise Tax Board; and (3) in judicial proceed- 
ings for enforcement of the California Inheritance and Gift Tax Laws. 
NOTE: Reference: Section 16563, Revenue and Taxation Code. 
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